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/922/39 FOREWORD 


_. TRADE Cases reports the full, official texts of selected decisions 
rendered by the higher courts, state and federal, in cases involving 
antitrust, Federal Trade Commission, and other trade regulation law 
problems. In addition, the more important lower court decisions and 
attorney generals’ opinions are included. For good measure, antitrust 
consent decrees are included in full text. 

The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws construed and applied in 
these cases. 

This volume, cited 1932-1939 TRADE Cases, selects and reproduces 
the more important decisions originally reported in CCH TRADE REcu- 
LATION Reports, Court Decisions Supplement 1932-1937, and in CCH 
TRADE REGULATION Reports, Eighth Edition, Volume 3, from May 
1932 through December 1939. 

Each decision is preceded by: the full name of the case; the name 
of the court and the date of the decision; an accurate, succinct and 
informative headnote, with emphasis on the main issue; and the names 
of attorneys representing the litigants, whenever available. . 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 

(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 

(b) Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 

(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Price Discrimination Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


-Foreword 


In planning and producing TRADE Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases); by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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A COMPLETE LIST OF THE CASES REPORTED IN THIS 
VOLUME, ARRANGED ALPHABETICALLY BY NAMES 
OF PLAINTIFFS, WITH CROSS REFERENCES 
UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “Federal Trade Commission” or the “United States” 


is a party are listed under the name of the other party only. 


=A, 
Alabama Pipe Co. (see ‘‘National Foundry 
Co. of N. Y. v.’’) 
Algoma Lumber Co.; FTC v. 
. U. S. Sup. Ct., 291 U. S. 67, 54S. Ct. 315 
SSR ER  aGRES a a eR { 55,041 
Aluminum Co. of America (see ‘‘Baush 
Machine Tool Co. v.’’) 
Aluminum Co. of America v. U. S. 
. U. S. Sup. Ct., 302 U. S. 230, 58 S. Ct. 


American Army & Navy Stores, Inc.; FTC 


Vv. 
CA-D. C. (consent decree) 
American Can Co. (see ‘‘Gibson Canning Co. 
v."’) 
American Equipment Co. v. Tuthill Building 
Material Co. 
mm CCA=7: 69. F° 20 40624. ccc ce cones f 55,044 
American Lead Pencil Co. v. Musgrave 
Pencil Co., Inc. 
. Tenn. Sup. Ct., 91S. W. 2d 573...... {| 55,106 
American Telephone & Telegraph Co. (See 
“‘Gogel v.’’) 
American Telephone & Telegraph Co. (See 
“Stanley Co. of America v.’’) 


Anderson; U. S. v. 


I CCASTH 101 Fa 20nS25) acs bigot nee win q 55,204 
. certiorari denied, U. S. Sup. Ct., 307 
U.S. 625 
Andrea, Inc. v. Radio Corp. of America 
© C@A-3, (88 Bis 20" 474 voit oc aps tegene f 55,152 


. certiorari denied, 57 S. Ct. 754 
Angelica, U. S. ex rel. v. Hammond 


Me CCA-5 99 F. 20: 551 ecco. poe acties {| 55,202 
. certiorari denied, U. S. Sup. Ct., 306 
U. S. 638 


Angert (see “Cooper & Cooper, Inc. v.’’) 
Appalachian Coals, Inc. v. U. S. 
_ U. S. Sup. Ct., 288 U. S. 344, 53 S. Ct. 


AT Fe or ce etre oe q 55,025 
Ardelle, Helen, Inc. v. FTC 
MCCA-GalOl Po 200 TIS See ee ee 4 55,208 


Armand Co., Inc. v. FTC 


ee CCA=2. (BeBe 2d 1075. sac sash ences q 55,078 
—CCA-2) (84. Wa 202978. oc 0. i ssel onl ae q 55,125 
. certiorari denied, U. S. Sup. Ct., 299 
U. S. 597 
Armour & Co. (see ‘‘Hansen Packing Co. 
v.’') 
Army & Navy Trading Co.; FTC v. 
¢ CA=DACe SBRY 20 IN6s%. SES. ods ose q 55,144 


Arrow-Hart & Hegeman Electric Co. v. FTC 
. U. S. Sup. Ct., 291 U. S. 587, 54 S. Ct. 
CX) Se ees Oe ee ee eee {] 55,046 
Artloom Corp. t. a. Artloom Rug Mills; 
FTC v. 
« CCA=3 569. BF. 24) 36.0 tess see henine f 55,045 
Asiatic Petroleum Corp. (see ‘‘Eastern 
States Petroleum Co., Inc. v.’’) 
Associated Merchants of Mont. v. Ormesher 
. Mont. Sup. Ct., 86 P. 24 1031........ { 55,209 


Associated Press v. Sioux Falls Broadcast 


DSi... LEE, Septet res: { 55,033 
Assn. of United Fraternal Buyers, Inc. (see 
“Shryock, t. a. Shryock Radio Co. v.’’) 


Atlantic Cleaners and Dyers, Inc. v. U. S. 
. U. S. Sup. Ct., 286 U. S. 427, 52 S. Ct. 
607 


Ault & Wiborg Corp. (see ‘‘Oxford Varnish 
Corp. v.’’) 

Aviation Institute of U. S. A., Ine.; FTC v. 
PE GA-D: (Cs Oe ce oe SoS ORAS CECT { 55,089 


ae, 


Backus (See ‘‘Moore v.’’) 
Balaban & Katz Corp.; U. S. v. 


. DC Ill. (consent decree).............. q 53,001 
Balzer v. Caler 

PGCal Sup. Cts 82) Pi2d-19"" oe. { 55,192 
Battle Creek Appliance Co., Ltd. v. FTC 

MY OCARG PRES reeled <tr eo ees ae eee {| 55,087 


Bausch & Lomb Optical Co. (see ‘‘Odell 
v."") 


Bau 
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Baush Machine Tool Co. v. Aluminum Co. 
of America 
eCCA-2) 63) Feed 778 
5 @GECAC2 “72 Be 2d. 2367 Ge ee ee | 55,057 


_ certiorari denied, U. S. Sup. Ct., 293 
U. S. 589, 55 S. Ct. 104 
FOIA ia Te 10 PAL ala i, ayes eeprom q 55,084 
Bayuk Cigars Inc. v. FTC 
. CCA-3 (consent decree) .... . .§/ 55,235 


Bear Mill Manufacturing Co., ‘Ine. v. FTC 


BN CCAS2. 98 FON 2a 60s cers toners cements {| 55,189 
Becton, Dickinson & Co. v. Eisele & Co. 
! CCA-67'86 IS 2d 26%p bo ha the ee stn q 55,139 


. certiorari denied, U. S. Sup. Ct., 300 
U. S. 667, 57S. Ct. 509 
Bekins Moving & Storage Co. (see ‘'Hicks 
Var) 
Belcher (see ‘‘Thomas v."’) 
Belmont Laboratories, Inc. v. FTC 


S COCA=3; 1103. Fa 205 DSS har iene cnet tone {| 55,215 
Biddle Purchasing Co. v. FTC 

PEO Aso O64 be 2AnOS tt cae ree ont 1 55,180 

. certiorari denied, U. S. Sup. Ct., 305 


Ue, 216345, 09 Sa Ctr 101 
Birl (see ‘‘Wilson & Co. v.’’) 


Borden Co.; U.S. v. 
. U. S. Sup. Ct., 308 U. S. 188, 60 S. Ct. 


[bv ee ee PII 5 pot ioe: AR, macnn on {| 55,250 
Boss Manufacturing Co. v. Payne Glove Co. 
* CCA-8:271 HG2d W684i. cee aoa § 55,053 


. certiorari denied, U. S. Sup. Ct. 
Bourjois Sales Corp. v. Dorfman 
Nae Ct OL ADD. weccamNae\ el Olena {| 55,155 
Bristol-Myers Co. v. Lit Brothers, Inc. 
. Pa, Sup. Ct., 336 Pa. 81, 6 A. 2d 843. {| 55,227 
Bristol-Myers Co. v. Tischauser 
= DCr Cals 
Bristol-Myers Co. v. Webb’s Cut Rate Drug 
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mae Sup) Ct 188: S070 e nm eee {| 55,217 
Brotherhood of Painters, Decorators and 
Paperhangers of America (see ‘‘Rambusch 
Decorating Co. v.’’) 
Brown Fence & Wire Co. v. FTC 


MCCA-6—64. Wis2d) 984.5... . ee. BER 2 q 55,031 
Buchalter; U.S. v. 
CCAD 2881. 2G tGloy ni ek ee q 55,154 
. certiorari denied, 301 U. S. 708, 57S. Ct. 
942 


Buckeye Pipe Line Co. of Lima, Ohio (see 
“‘Zahniser v.’’) 


Building Trades Council of Westchester 
County (see ‘‘Dextone Co. v.'’) 


Bunte Brothers, Inc. v. FTC 
SE CCA=7e LO4TEY 20) 996. i an eee | 55,223 


Butterick Publishing Co. v. FTC 
meCCA-2 85 By 2d 5225 yncs.. can 
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Caler (see ‘‘Balzer v.’’) 

California Lumbermen’s Council v. FTC 


mCCA-O 11030 EF. 2d S04c ema eee a q 55,218 

mCCA-9)- 104 FS 2018555.10 eee ee {| 55,226 
California Rice Industry v. FTC 

GC a-9.) 102 B20 T1165 oc one cee ee § 55,211 
Capon Water Co. v. FTC 

POC A3I10() F.2d: 516) 2 eee | 55,245 
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Carlisle, U. S. ex rel. v. Harnmond 


. CCA-5s 99RE 6 2d (S50 pee rae {| 55,202 
, CCASS) B00 Fs 2d\ 220 in eae | 55,203 
. certiorari denied, U. S. Sup. Ct., 306 


U. S. 638 
Carlisle Ice Co. (see ‘‘Ky. Utilities Co. v.’’) 


Central Transfer Co. v. Terminal Railroad 
Assn. of St. Louis 
. \UL S!Sup: (Cts 53)S Ce 444ere eas q 55,026 

Chevrolet Motor Co. of Cal. (see ‘‘Scurlock 
Chevrolet Co. v."’) 

Chicago Flexible Shaft Co. v. Katz Drug Co. 
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Chicago Silk Co. v. FTC 
4+ CCA=76908E., 2a5689). Fee. ea ee | 55,165 


. certiorari denied, U. S. Sup. Ct., 302 U. S. 
753, 58 S.Ct. 281 
Cities Service Oil Co. (see ‘Early & Daniel 
Co. Vv.) 
Civil Service Training Bureau, Inc.; FTC v. 
SICCASEP 29 ER RG2A0 11336 5 eee ee {| 55,079 
Clark Blade & Razor Co. v. Gillette Safety 
Razor Co. 
.(/CCA-3582 FS 2010 ts erl. Bam. wee | 55,104 
Clark Blade-Selling Corp. v. Gillette Safety 
Razor Co. 
7 CCA+3 89. 2d: (0Tee eee ee f] 55,104 
Columbia Gas & Electric Corp. 
“Williamson v.’’) 
Columbia Gas & Electric Corp.; U. S. v. 
. DC Del. (consent decree)............ | 55,099 
Commonwealth of Ky. (see ‘‘Ky. Utilities 
Comvin®) 


Connecticut Importing Co. v. Frankfort 
Distilleries, Inc. 
« CCA-2) TOU ys 28 79)5 es. een eee 1 55,200 
Cooper & Cooper, Inc. v. Angert 
. INGTY, ‘Sup? Cticsa soe ook ee ] 55,088 


Corn Products Refining Co. (see ‘‘Loft, Inc. 
v.”") 

Corn Derivatives Institute; U. S. v. 
. DC Ill. (consent decree) 


=p 


DeMarce (see 
Corp. v.’’) 
Dean v. International Longshoremen’s Assn. 
_ DC Laz Lies Supp: 748. 5s q 55,136 
Dean (see ‘‘Mayo v."’) 
Dextone Co. v. Building Trades Council of 
Westchester County 
ss CCA-2,)'6O 0 20.475 ee ee ee 1] 55,009 
Dickinson Fuel Co. (see ‘‘Glenn Coal Co. 
v.”) 
Dietz Gum Co. v. FTC 
ba CCA=7,—- 104 ie 2999 aren eee | 55,224 
. certiorari denied, U. S. Sup. Ct., 308 
U. S. 610, 60 S. Ct. 174 


Dr. Miles California Co. v. Sontag Chain 
Stores Co., Ltd. 
Call Sup). Ct) 64°35 2d) :7260 ee { 55,150 


Dodson, t. a. The Ironized Yeast Co. v. 


“General Talking Pictures 


FTC 
« COCA6 yp ges: par ea ee ee § 55,076 
. certiorari denied, U. S. Sup. Ct., 296 

U. S. 633 


Dorfman (see ‘‘Bourjois Sales Corp. v.’’) 
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Early & Daniel Co. v. Cities Service Oil Co. 
ee DCLOhHIO MAS Ss ei an eee ee ....- 55,023 
Eastern States Petroleum Co, Ine. v. 
Asiatic Petroleum Corp. 
a CCA-2 1037 Re 2a S15. nr. ce en q 55,216 


Ebeling d.b.a. E. W. Ebeling Sign Co. v. 
Foster & Kleiser Co. 


DC? Wash?, 12 1. ‘Supp: 489).-.... 2. 1 55,091 
Educators Assn., Inc. v. FTC 
eaCCA-27 108 R20 470 enc cons ete. 7 55,252 


as & Co. (See ‘‘Becton, Dickinson & Co. 
0 pa 
El Moro Cigar Co. v. FTC 


MCCA 107 Rs 206420 pects a ssinei et ante q 55,248 
Electro Thermal Co. v. FTC 
eCCA-9 2 1 oe aT ee ee Lee 1 55,168 
. certiorari denied, U. S. Sup. Ct., 302 
U.S. 748 
Excavators Administrative Assn., Inc.; U. S. 
Vv. 
. DCD. C. (consent decree)............ 7 55,258 
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Fairyfoot Products Co.; FTC v. 
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Fashion Originators’ Guild of America, Inc. 
(see ‘‘Filene’s Sons Co. v.’’) 

Filene’s Sons Co. v. Fashion Originators’ 
Guild of America, Inc. 
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Fioret Sales Co., Inc. v. FTC 
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First National Pictures, Inc. v. Robison 
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. certiorari denied, U. S. Sup. Ct., 293 U. S. 
609, 55 S. Ct. 125 
rehearing denied, U. S. Sup. Ct., 293 U. S. 
631, 55S. Ct. 125 
Fleetway, Inc. v. Public Service Interstate 
Transportation Co. 
1 RS DAES TG 3s OF es alt (23 Lo A nc pec OR rR 7 55,061 
. certiorari denied, U. S. Sup. Ct., 293 U. S. 
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Frankfort Distilleries, Inc. (see ‘‘Connecti- 
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[7 55,001] United States of America v. Balaban & Katz Corporation, Lubliner & Trinz 
Theatres, Inc., Balaban Katz Midwest Theatres Inc., Great States Theatres Inc., Para- 
mount Famous Lasky Corporation, Metro-Goldwyn-Mayer Distributing Corporation, 
Publix Theatres Corporation, Universal Film Exchanges Inc., United Artists Corpora- 
tion, First National Pictures Inc., Fox Film Corporation, Pathe Exchange Inc., Vita- 
graph Inc., Columbia Pictures Corporation, Educational Film Exchanges Inc., F. B. O. 
Pictures Corporation, The Gotham Photoplays Corporation, Warner Bros. Pictures Inc., 
Publix Great States Theatres Inc., Paramount-Publix Corporation, 


U. S. District Court, Northern District of Illinois. Decree filed April 6, 1932. 


_ Decree entered enjoining defendants from (1) granting to affiliated theatres in the 
Chicago area any arbitrary or unreasonable protection or clearance over competing 
unaffiliated theatres, (2) restraining unaffiliated theatres from contracting for first run 
pictures by the use of block booking or any other device which places an unreasonable 
burden upon such exhibitors in leasing first run pictures, (3) acquiring the management 
or booking control, without a substantial proprietary interest therein, of substantially 
all first run motion picture theatres in the Chicago Exchange Territory, or (4) leasing 
more first run pictures than is reasonably necessary for the conduct of their respective 


businesses. 


Finai Decree 


United States of America filed its 
amended and supplemental petition herein 
on 1932, and each of the de- 
fendants having duly appeared by their 
respective counsel, the United States of 
America by George E. Q. Johnson, United 
States Attorney for the Northern District 
of Illinois, Honorable John Lord O’Brian, 
the Assistant to the Attorney General, and 
John Harlan Amen, Special Assistant to 
the Attorney General, moved the court for 
an injunction as prayed in the petition and 
each of the defendants consented to the 
entry of this decree without contest and 
before any testimony had been taken. 


WHeErEFORE, it is ordered, adjudged_and 
decreed as follows: that 

I. The term “affilidted exhibitors” as 
used herein shall include persons, firms, 
partnerships or corporations which are en- 
gaged in the exhibition of motion pictures 
at theatres which are owned, operated or 
controlled, directly or indirectly, by any 
producer or distributor of motion pictures. 

II. The term “unaffiliated exhibitors” 
as used herein shall include persons, firms, 
partnerships or corporations which are en- 
gaged in the exhibition of motion pictures 
at theatres which are not owned, operated 
or controlled, directly or indirectly, by any 
producer or distributor of motion pictures. 

Ill. The Court has jurisdiction of the 
subject matter hereof and of all persons 
and parties hereto and the amended and 
supplemental petition herein states a cause 
of action against the defendants under the 


Act of Congress of July 2, 1890, commonly 
known as the Sherman Antitrust Act. 


IV. The words -“concertedly,” “con- 
certed,” “collusive,” “collusively,” “collec- 
tive,” ‘collectively,’ and ‘concert or 


agreement” as used in this decree shall in- 
clude any mutual agreement, understanding, 
plan, device or contrivance between any two 
or more defendants and shall not be construed 
to include merely simultaneous and/or 
similar action if shown to have been inde- 
pendently taken on the part of two or more 
defendants. 


V. The conspiracy to restrain and to 
monopolize interstate trade and commerce 
in motion picture films described in the 
amended and supplemental petition herein 
is hereby declared illegal and in violation 
of said Act of Congress of July 2, 1890, 
commonly known as the Sherman Anti- 
trust Act. 


VI. The defendants and each of them, 
their respective officers, directors, agents, 
servants, employees and all persons acting 
or claiming to act on behalf of them or 
any of them be, and they hereby are, per- 
petually enjoined and restrained from 
carrying out, directly or indirectly, ex- 
pressly or impliedly, by any means whatso- 
ever, the conspiracy described in the 
amended and supplemental petition herein 
and from entering into or carrying out, 
directly or indirectly, expressly or im- 
pliedly, any similar conspiracy of like char- 
acter or effect in the Chicago exchange 
territory. 

VII. The defendants and any two or 
more of them, when acting as distributors 
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of motion pictures in the Chicago exchange 
territory in such instance, or the defend- 
ants and any two or more of them, when 
acting as exhibitors of motion pictures in 
the Chicago exchange territory in such in- 
stance, or the defendants and any two or 
more of them, when one or more is acting 
both as a distributor and an exhibitor in 
the Chicago exchange territory in such in- 
Stance, their respective officers, agents, 
Servants, employees and all persons acting 
or claiming to act on behalf of them or 
any of them, be enjoined from collusively, 
collectively or by concert or agreement: 

(a) Restricting the course of inter- 
state trade and commerce in motion picture 
films distributed by defendant distributors 
for first run exhibitions in the territory 
served by the Chicago Exchanges and for 
first and second suburban run exhibitions 
in the City of Chicago, Illinois, to motion 
picture theatres managed or booked by 
any one or more of defendant exhibitors. 

(b) Preventing unaffiliated exhibitors of 
motion pictures in the Chicago Exchange 
Territory from contracting for or from 
securing in the course of interstate trade 
and commerce any: motion picture film or 
films suitable for first run exhibition or 
first or second suburban run exhibition 
in any city or town in the territory served 
by the Chicago Exchanges in which any 
one of the defendant exhibitors operates 
or books one or more motion picture 
theatres. 


(c) Restraining unaffiliated exhibitors in 
the Chicago Exchange Territory from con- 
tracting in the course of interstate trade 
and commerce, for any motion picture or 
pictures to exhibit and from securing any 
positive print of any motion picture so 
contracted for, until such time after the 
release and prior exhibition of each said 
motion picture in any theatre operated or 
booked by any one of defendant exhibitors 
in said territory that the exhibition value 
thereof has been lost. 


(d) Restraining unaffiliated exhibitors 
in the Chicago Exchange Territory, which 
exhibitors do not compete with any motion 
picture theatre or theatres operated or 
booked by any one of defendant exhibitors, 
from contracting in the course of interstate 
trade and commerce for any motion picture 
to exhibit first run prior to or at the same 
time as any first run exhibition of the same 
motion picture in any motion picture theatre 
operated or booked by any one of defend- 
ant exhibitors, and not in competition with 
said unaffhliated exhibitor or exhibitors. 

(e) Excluding distributors of motion 
picture films other than defendant dis- 
tributors from contracting, in the course 
of interstate trade and commerce to license 
first run exhibitions of the feature motion 
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pictures distributed by them in first class, 
first run motion picture theatres in the City 
of Chicago, Illinois, and in other cities and 
towns in the Chicago Exchange Territory. 

({) Acquiring the management or book- 
ing control, without a substantial pro- 
prietary interest therein, of substantially 
all first class, first run motion picture 
theatres in the City of Chicago, Illinois; 
acquiring the management or booking con- 
trol, without a substantial proprietary 
interest therein, of substantially all first 
class, first yun motion picture theatres in 
all the principal cities and towns through- 
out the Chicago Exchange Territory, or 
acquiring the management or booking con- 
trol, without a substantial proprietary in- 
terest therein, of substantially all first class, 
first and second suburban run motion pic- 
ture theatres in the City of Chicago, 
Illinois. 


(g) Granting to motion picture theatres, 
owned, operated or controlled by defend- 
ant exhibitors in the territory served by 
the Chicago Exchanges, arbitrary or un- 
reasonable protection or clearances over 
competing theatres owned, operated or 
controlled by unaffiliated exhibitors. 

VIII. The defendant exhibitors and any 
two or more of them, their respective of- 
ficers, directors, agents, servants, employees 
and all persons acting or claiming to act 
on behalf of them or any of them be en- 
joined from coercing or compelling or at- 
tempting to coerce or compel defendant 
distributors, their officers, agents or em- 
ployees with the intent, for the purpose or 
with the effect of accomplishing the per- 
formance of any of the acts enjoined in the 
foregoing paragraph VII hereof. 

IX. The defendants and any two or 
more of them, when acting as distributors 
of motion pictures in the Chicago Exchange 
territory in such instance, or the defend- 
ants and any two or more of them, when 
acting as exhibitors of motion pictures in 
the Chicago Exchange territory in such 
instance, or the defendants and any two or 
more of them, when one or more is acting 
both as a distributor and an exhibitor in 
the Chicago Exchange territory in such 
instance, their respective officers, agents, 
servants, employees and all persons acting 
or claiming to act on behalf of them or 
any of them, be enjoined from preparing, 
publishing, adopting, enforcing or attempt- 
ing to enforce any uniform plan, system or 
schedule of zoning or clearance with the 
intent, for the purpose or with the effect 
of accomplishing the performance of any 
of the acts enjoined in the foregoing para- 
graph VII hereof. 


X. The defendant exhibitors and each 
of them, and each and all of their respec- 
tive officers, agents, servants, employees 
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and all other persons, acting or claithing to 
act on behalf of them or any of them be, 
and they hereby are, perpetually enjoined 
and restrained from entering into or per- 
forming any contracts, agreements, fran- 
chises or licenses with any one or more of 
the defendant distributors for the exhibition 
of motion pictures in the territory served 
by the Chicago exchanges, the individual 
or collective effect of which will unreason- 
ably lessen competition in interstate trade 
and commerce between the defendants or 
any two or more of them, or effect a com- 
bination in unreasonable restraint of inter- 
state trade and commerce in motion pictures 
or create a monopoly of interstate trade 
and commerce in motion pictures in said 
territory. 

XI. The defendants and any two or 
more of them, when acting as distributors 
of motion pictures in the Chicago exchange 
territory in such instance, or the defend- 
ants and any two or more of them, when 
acting as exhibitors of motion pictures in 
the Chicago exchange territory in such in- 
stance, or the defendants and any two or 
more of them, when one or more is acting 
both as a distributor and an exhibitor in 
the Chicago exchange territory in such in- 
stance, their respective officers, agents, 
servants, employees and all persons acting 
or claiming to act on behalf of them or 
any of them, be and they hereby are per- 
petually enjoined and restrained from col- 
lusively, collectively or by concert or 
agreement between them, formulating, 
adopting or practising a policy either gen- 
erally or with respect to particular com- 
munities: 

(a) Whereby the supply of motion pic- 
tures distributed by defendant distributors 
is engrossed for exhibition in theatres 
owned, operated or controlled by defend- 
ant exhibitors in the territory served by 
the Chicago Exchanges; that is to say, 
whereby more motion pictures are bought 
for exhibition by said defendant exhibitors 
than is reasonably necessary for the proper 
conduct of their respective businesses in 
said territory for the purpose or with the 
intent of preyenting competing unafhliated 
exhibitors therein from obtaining said 
motion pictures. 

(b) Whereby defendant exhibitors ob- 
tain the exclusive first choice of motion 
pictures distributed by defendant dis- 
tributors in the territory served by the 
Chicago Exchanges; that is to say, whereby 
said defendant exhibitors are permitted to 
contract for the exhibition of such motion 
pictures distributed by defendant dis- 
tributors as they may deem most profitable 
before the same have been offered to un- 
affiliated exhibitors in said territary for 
the purpose or with the intent of preventing 


said unaffiliated exhibitors from obtaining 
said motton pictures. 

(c) Whereby motion pictures distributed 
by defendant distributors are leased to un- 
affiliated exhibitors in said Chicago Ex- 
change Territory only in groups containing 
a fixed minimum number of such pictures 
for the purpose or with the effect of re- 
straining competing unaffiliated exhibitors 
in said territory from leasing such indi- 
vidual motion pictures as they may re- 
quire and of compelling said unaffiliated 
exhibitors to contract for the exhibition 
of more motion pictures distributed by de- 
fendant distributors than are needed for 
the legitimate conduct of their respective 
businesses. 


(d) Whereby defendant distributors leas- 
ing feature pictures, news reels and short 
subjects make it a condition of sale to un- 
affiliated exhibitors in said Chicago Ex- 
change Territory, that the latter purchase 
the news reels and/or short subjects, as 
a condition precedent to obtaining the fea- 
ture pictures and do not make the same 
condition of sale to defendant exhibitors, 
for the purpose or with the intent of re- 
straining competing unaffiliated exhibitors 
in said territory from leasing such indi- 
vidual motion pictures as they may require 
and of compelling said competing unaf- 
filiated exhibitors to contract for the ex- 
hibition of more motion pictures distributed 
by defendant distributors than are needed 
for the legitimate conduct of their respec- 
tive businesses. 

XIi. Nothing in this decree contained 
shall be construed so as to prevent the 
defendant distributors, acting separately, 
from entering into and/or carrying out con- 
tracts with the defendant exhibitors, act- 
ing separately, or to prevent the defendant 
exhibitors, acting separately, from entering 
into and/or carrying out contracts with the 
defendant distributors, acting separately, 
for motion picture films to be exhibited 
at theatres maintained and operated by de- 
fendant exhibitors; or at theatres for which, 
the defendant exhibitors contract for mo- 
tion picture films; or to prevent defendant 
exhibitors, acting separately, from selecting 
for exhibition a certain number of motion 
picture films from the annual product of such 
distributors, or any of them, before said dis- 
tributors enter into negotiations or contracts 
with unafhliated exhibitors for [such films]; 
or permit unaffiliated exhibitors to select, 
motion picture films, from time to time, 
for exhibition purposes; or to prevent de- 
fendant exhibitors, acting separately, from 
entering into contracts for or making selec- 
tions of motion picture films for exhibition 
purposes before the time when unaffiliated 
exhibitors, or any of them, have entered in- 
to such contracts or made such selections. 
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XIII. Nothing in this decree contained 
shall be construed to declare a classification 
of theatres according to the method de- 
scribed in the amended petition as first, 
second and third or subsequent run or runs 
theatres, or such other reasonable classi- 
fication as may hereafter from time to time 
be in use in the motion picture industry, or 
zoning of such theatres for clearance and/or 
protection of motion picture films for 
exhibition purposes as between theatres, 
including clearance and/or protection ac- 
cording to runs or price of admission, to be 
illegal as such or in violation of the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce,” 
commonly known as the Sherman Anti- 
trust Act, or as prohibiting any defendant 
from selecting its own customers and bar- 
gaining with them in accordance with law, 
or as prohibiting defendant distributors and 
defendant exhibitors from bargaining sepa- 
rately with each other in accordance with 
law, or any affiliated exhibitor from exhib- 


U. S. v. Corn Derivatives Institute 


iting at any time its own films in theatres 
owned or controlled by it. 

XIV. Nothing in this decree contained 
shall be construed as prohibiting any law- 
ful conduct by any one or more defendants 
in the distribution and/or exhibition of 
motion pictures anything in this decree to 
the contrary notwithstanding. 

XV. For the purposes of this decree, in 
case any defendant owns the controlling 
interest in any other defendant or defend- 
ants, either directly or indirectly, such de- 
fendants (so long as such relationship 
continues), and/or the respective subsid- 
iaries of any defendant herein, shall be 
deemed one defendant. 

XVI. Jurisdiction of this case be and 
it hereby is retained for the purpose of 
enforcing and modifying this decree. 

XVII. The Petitioner have and recover 
from the defendants its costs herein. 

(Signed) Charles E. Woodward, 


United States District Judge. 


[f 55,002] United States v. Corn Derivatives Institute et al. 


U. S. District Court, Northern District of Illinois. 


April 6, 1932. 


Consent decree entered ordering defendants to (1) dissolve the Cornu Derivatives 
Institute, (2) discontinue use of the so-called basing point system in fixing prices, and 


(3) discontinue allotting customers. 


Final Decree 


This cause having come on to be heard 
at this term; upon consideration thereof 
and upon motion of the petitioner, by 
George E. Q. Johnson, United States At- 
torney for the Northern District of Illi- 
nois, John Lord O’Brian, The Assistant to 
the Attorney General, Russell Hardy and 
Walter L. Rice, Special Assistants to the 
Attorney General, for relief in accordance 
with the prayer of the petitioner, the an- 
swers of the several defendants having been 
filed, and no testimony or evidence hav- 
ing been taken but all of the defendants 
herein having duly appeared by their at- 
torneys and having consented in open court 
to the entry of this decree; it is 

ORDERED, ADJUDGED AND DEcREED: 1. That 
the court has jurisdiction of the subject 
matter and of all persons and parties here- 
to; that the petition states a cause of ac- 
tion against the defendants under the Act 
of July 2, 1890, entitled “An Act to pro- 
tect trade and commerce against unlawful 
restraints and monopolies;” and that the 
“Reporting Plan,” all agreements, under- 
standings, concert of action, plans and the 
defendants’ activities thereunder, as set 
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forth in the petition, are declared illegal 
and in violation of said Act. 

2. That the words “acting in concert” 
as used in this decree shall mean by mu- 
tual agreement, understanding, plan, de- 
vice, or contrivance entered into or 
employed by any two or more defendants 
and shall not be construed to include merely 
simultaneous or similar action independ- 
ently taken on the part of two or more 
defendants. Corn Derivatives Institute 
shall be hereinafter referred to as the “In 
stitute.” The term “Manufacturer” will 
include any individual, corporation, or as- 
sociation engaged in the manufacture, sale 
and distribution of corn sugar, corn syrup, 
corn starch, or other products derived 
from corn. Corn sugar, corn syrup, corn 
starch, and other corn products will be 
hereinafter described collectively by the 
word “Products.” The word “prices” 
when hereinafter used will include differ- 
entials in prices. The word “conditions,” 
as used in this decree, shall mean the con- 
ditions of any transaction in the purchase 
or sale of products. 


3. That the defendants and each of 
them, their members, officers, directors, 
managers, agents, servants, employees, and 
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all persons acting or claiming to act un- 
der or in behalf of the defendants, or any 
of them, be and they hereby are, ordered 
and directed within thirty (30) days after 
the entry of this decree to dissolve and 
to forever discontinue the Institute, and 
they are perpetually enjoined from, either 
directly or indirectly, forming, participat- 
ing in, or contracting with, any institute, 
association, bureau, or other organization 
similar to the Institute in respect of the 
practices herein enjoined. 


4. That the defendants and each of 
them, their members, officers, directors, 
managers, agents, servants, employees, and 
all persons acting or claiming to act under 
or in behalf of the defendants, or any of 
them, be, and they hereby are, perma- 
nently and perpetually enjoined and re- 
strained: 

(a) From in any way maintaining, con- 
tinuing, or reviving, either directly or in- 
directly, in whole or in part, by any means 
whatsoever, the combination and conspir- 
acy described in the petition, or from enter- 
ing into or participating in any combination 
Or conspiracy, similar to or having the 
same purpose and/or effect as said con- 
spiracy. 

(b) From arranging, agreeing, entering 
into any understanding or otherwise “act- 
ing in concert,” amongst themselves, with 
the Institute, with any one or more of its 
members or with any manufacturer— 

(1) To fix or determine the prices, terms, 
conditions, concessions, exceptions or 
transportation charges in the purchase and 
sale of Products; or 

(2) To maintain, adhere to, charge or 
allow uniform prices, terms, conditions, 
concessions in the purchase or sale of 
Products; or 

(3) To cause uniform or substantially 
uniform and simultaneous changes in 
prices, terms, conditions, concessions in 
the purchase or sale of Products; or 

(4) To prevent, obstruct, retard, or re- 
strain any change in prices, terms, condi- 
tions, concessions in the purchase or sale 
of Products; or 

(5) To refrain from competing with each 
other in the manufacture, sale, and distri- 
bution of Products; or 

(6) To make any discrimination amongst 
purchasers in the price, terms, conditions, 
concessions or transportation charges in 
the purchase or sale of Products, for the 
purpose of eliminating competition in the 
manufacture, sale, or distribution of Prod- 
ucts; or 

(7) To cut or manipulate prices in the 
purchase or,sale of Products, for the pur- 
pose of restraining competition or trade, 
or for the purpose of coercing or inducing 


any manufacturer to cooperate with the 
defendants or with others in any institute, 
bureau or association, or in any plan to 
limit production, maintain or enhance 
prices of Products; or 


(8) To assign or allot any purchaser of 
Products as the exclusive customer of 
any of the defendants, or to regard or 
designate any purchaser who has been or 
is trading with any of the defendants as 
the exclusive customer of that defendant, 
or to limit or curtail production; or 


(9) To obstruct or restrain, the manu- 
facture, sale, or distribution of any Prod- 
uct, or prevent any individual corporation 
or association from undertaking to manu- 
facture, sell, or distribute Products; or 


(10) To refuse to quote prices for 
products f.o.b. point of manufacture, or to 
refuse to sell products at prices to apply 
at the point of manufacture. 


(11) To sponsor or encourage the ac- 
complishment of any of the acts or pur- 
poses enjoined by clauses 1 to 10, inclusive, 
of this paragraph (b) of section 4 of this 
decree. 


(c) From doing any of the following de- 
scribed acts or things, in pursuance of any 
arrangement, agreement, understanding, 
action in concert, or conspiracy described 
in the foregoing paragraph (b) hereof, or 
for the purpose of creating or carrying 
into effect any arrangement, agreement, 
concert of action, or conspiracy, similar to 
or having the same purpose and/or effect 
as said conspiracy. 

(1) Making, disseminating or publishing 
any statements, facts, predictions, plans or 
reports, which cause uniform and simul- 
taneous changes in prices, terms, condi- 
tions, concessions, exceptions or transpor- 
tation charges in the purchase or sale of 
Products, or which prevent, obstruct, re- 
tard or restrain any change in prices, terms, 
conditions, concessions or transportation 
charges in the purchase or sale of Prod- 
ucts; or 

(2) Reporting, disseminating or exchang- 
ing amongst themselves, directly or indi- 
rectly, or through the instrumentality of 
the Institute, or otherwise, prices, terms, 
conditions, concessions, exceptions or 
transportation charges in any current or 
future purchase or sale of Products, or 
quotations of prices, terms and conditions, 
concessions and transportation charges in 
any future purchase dr sale of Products; or 

(3) Suggesting or indicating to any man- 
ufacturer or person affiliated with any 
manufacturer, the prices, terms, conditions, 
concessions, exceptions or transportation 
charges applying to any current, future 
or contemplated purchase or sale of Prod- 


ucts; or 
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(4) Gathering, compiling, distributing or 
otherwise dealing with or using, figures, 
or other information relating to the cost 
of Products, for the purpose or with the 
effect of causing uniform, enhanced or 
more onerous prices, terms, conditions, 
concessions, exceptions or transportation 
charges in the purchase or sale of Prod- 
ucts; or 

(5) Investigating, inquiring into, discuss- 
ing or obtaining disclosures, orally or in 
writing, pursuant to a reporting plan or 
otherwise, with regard to the prices, terms, 
conditions, concessions, exceptions or 
transportation charges made, or to be 
made, by any manufacturer in the sale of 
products, for the purpose or with the ef- 
fect of influencing, coercing, intimidating 
any manufacturer with regard to prices, 
terms, conditions, concessions, exceptions 
or transportation charges made or to be 
made by him as aforesaid. 


5. That nothing in this decree shall be 
construed— 


(a) To prevent the defendant manufac- 
turers or any of them from exchanging 
either directly or through a committee or 
other agency, information concerning the 
financial or moral responsibility of any 
manufacturer or dealer; always provided, 
that there shall not be made, in connection 
with or in supplement of such exchange of 
information, any comment in the nature of 
a recommendation as to any action to be 
taken thereon; or 

(b) To prevent the defendant manufac- 
turers or any of them from reporting any 
statistical information to any government 


or governmental agency requesting such 
information, or from compiling or publish- 
ing any statistical information for the pur- 
pose of making such a report; or from 
associating amongst themselves for the 
purpose of collecting, compiling or dis- 
tributing statistical information as to pro- 
duction, stocks on hand, prices, terms, 
conditions, concessions, exceptions or 
transportation charges in purchases or 
sales which have been made, when not 
done in pursuance of or for the purpose of 
creating an agreement, combination or con- 
spiracy to restrain trade or in violation of 
the aforesaid Act of July 2, 1890; or 


(c) To prevent the defendant manufactur- 
ers or any of them from taking concerted 
action to revise the rates charged by com- 
mon carriers for the transportation of 
products, or incidental to any proposed or 
actual proceeding before any governmental] 
agency. 

6. That jurisdiction of this cause be and 
it is hereby retained for the purpose of 
enforcing or modifying this decree upon 
application of the petitioner or any of the 
defendants. 

7. That this decree shall not be. con- 
strued as a contract between the parties 
hereto, but shall be construed in the same 
manner as a decree entered after full hear- 
ing by the court. 

8. That the petitioner have and recover 
from the defendants the costs of this suit. 


(Signed) Charles E. Woodward, 


United States District Judge. 


[1 55,003] Federal Trade Commission v. Paramount Famous-Lasky Corp’n, Adolph 


Zukor and Jesse L. Lasky. 


1932 


United States Circuit Court of Appeals for the Second Circuit. 


Decided April 4, 


The method of contracting for lease of motion picture films called “block-booking” 
where the producer or distributor offers a group of films together as one unit held not 
unlawful as an unfair method of competition under the Federal Trade Commission Act 
where there is no showing that the producer or distributor is a monopoly or a member 
of an unlawful combination in restraint of trade. 


On application for enforcement of an order of the Federal Trade Commission. Denied. 


Before: 


Manton, Aucustus N. Hanp and Cuasg, Circuit Judges. 


Petition to enforce an order of the Federal Trade Commission, entered against re- 


spondents Famous Players-Lasky Corporation, Adolph Zukor and Jesse L. Lasky, which 
order directed them to cease and desist from practices found by the Commission to con- 
stitute unfair methods of competition in violation of § 5 of the Federal Trade Commission 
Act (15 U.S. C. A. § 45). Order reversed and the petition to enforce denied. 
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Robt. E. Healy, Esq., Chief Counsel for Federal Trade Commission; Martin A. Morrison, 
Esq., Assistant Chief Counsel, Attorneys for Petitioner; Cravath, De Gersdorff, Swaine & 
Wood, Esqs., Attorneys for Respondents; Frederick H. Wood, Esq., Bruce Bromley, Esq., 


of Counsel. 

Manton, Circuit Judge. The Federal 
Trade Commission issued an order against 
the respondents directing them to cease 
and desist from certain practices found by 
it to constitute methods of unfair com- 
petition in violation of §5 of the Federal 
Trade Commission Act (38 Stat. 717, 15 
U.S. C. A. § 45). That part of the order 
sought to be enforced directs the respond- 
ents to cease and desist “from leasing or 
offering to lease for exhibition in a theater 
or theaters motion picture films in a block 
er group of two or more films at a desig- 
nated lump sum price for the entire block 
or group only and requiring the exhibitor 
to lease all such films or be permitted to 
lease none; and from leasing or offering to 
lease for exhibition such motion picture 
films in a block or group of two or more 
at a designated lump sum price for the en- 
tire block or group and at separate and 
several prices for separate and several films, 
or for a number or numbers thereof less 
than the total number, which total or lump 
spm price and separate and several prices 
shall bear to each other such relation as 
to operate as an unreasonable restraint 
upon the freedom of an exhibitor to select 
and lease for use and exhibition only such 
film or films of such block or group as he 
may desire and prefer to procure for ex- 
hibition; or shall bear such relation to each 
other as to tend to require an exhibitor to 
lease such entire block or group or forego 
the lease of any portion or portions thereof ; 
or shall bear such relations to each other 
that the effect of such proposed contract 
for the lease of such films may be sub- 
stantially to lessen competition or tend to 
create a monopoly in any part of the cer- 
tain line of commerce among the several 
States, or with foreign nations, involved 
in the said proposed sale, to wit: the busi- 
mess of the production, distribution and 
exhibition of motion picture films to the 
public, or the business of production and 
distribution, or of production or distribu- 
tion of moving picture films for public ex- 
hibition.” No review of all or any part of 
the order entered has been sought by the 
respondents. However, upon an applica- 
tion to enforce the order, it is not essential 
to establish a violation of the Commission’s 
order, for the first question we must ex- 
amine in the proceeding is whether or not 
there has been a violation of the law. Fed. 
Trade Comm. v. Balme, 23 Fed. (2d) 615 
(C. C. A. 2); certiorari denied, 277 U. S. 
598. The statute grants jurisdiction to the 
court to enter, upon the pleadings, testi- 
mony and proceedings, a decree affirming, 


modifying or setting aside an order entered 
by the Commission and in so doing, thé 
court has the power to examine the whole 
record and ascertain for itself the issues 
presented and whether there are material 
facts not reported by the Commission. 
Fed. Trade Comm. v. Curtis Pub. Co., 260 
U. S. 568. Section 5, which is alleged to 
have been violated, has reference to unfair 
methods of competition in commerce, which 
are declared to be unlawful, and, in de- 
termining whether given acts amount to 
unfair methods of competition within the 
meaning of the act, the standard is the one 
“established by the Sherman Act in the 
words ‘restraint of trade or commerce’ and 
‘monopolize or attempt to monopolize,’ and 
by the courts in construing the Sherman 
Act with reference to acts ‘which operate 
to the prejudice of the public interest by 
unduly restricting competition or unduly 
obstructing the due course of trade,’ and 
‘restrict the common liberty to engage 
therein.’” Fed. Trade Comm. v. Beech-Nut 
Co., 257 U. S. 441; Standard Oil Co. of N. J. 
v. Fed. Trade Comm., 282 Fed. 81 (C. C. A. 
3). A practice which is against public 
policy because of its dangerous tendency 
unduly to hinder competition or create a 
monopoly, is declared to be unfair and un- 
lawful by §5. Fed. Trade Comm. v. Gratz, 
253 _U. S. 421. And public policy is the 
policy of the common law, equity or statu- 
tory, with statutes paramount. Chicago, 
B. & A. R. R. v. McGuire, 219 U. S. 549. 
The Famous Players-Lasky Corporation 
is a New York corporation engaged in the 
business, interstate and foreign, of produc- 
ing, leasing, transportimg and distributing to 
exhibitors and exhibiting for profit, motion 
picture films. These films are produced at 
their studios located in several states of 
the United States and are distributed and 
transported therefrom in interstate com- 
merce to theaters located in several other 
states. It is in competition with other 
producers. The individual respondents are 
officers of the corporation and as such, op- 
erate and control its business activities. 
The Commission found that it adopted a 
method of leasing its films under a system 
known as “block booking.” Under such 
plan, films were offered in blocks only. A 
block is a group of films offered as a unit, 
containing a number of individual motion 
pictures which are available for lease by 
exhibitors for three months or for one 
year. Such blocks contain 13 or 26 films, 
or 52 or 104 films, according to whether 
the theater changes films once or twice a 
week. The individual films in blocks being 
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offered are not always identical. The 
blocks offered to an exhibitor contain cer- 
tain films which the exhibitor may not want 
to lease but he must lease all or none. He 
may not select some of the individual films 
and reject others contained in the block 
unless he exercises the option to pay prices 
found by the Commission to be arbitrarily 
fixed from 50 to 75 per cent higher than 
the estimated prices of such films as part 
of the block. If the exhibitor declines to 
take all, the black is successively offered to 
his competitors until a lease is made. Only 
if all competitors refuse the block are the 
individual films offered to exhibitors upon 
some other basis arrived at by negotiation 
between the producer and exhibitors. The 
Commission determined this method of 
distribution to be unfair, and that the pur- 
pose and effect of the alternative offer is 
to coerce and intimidate an exhibitor into 
surrendering his free choice in the leasing 
of films, and into leasing films in blocks as 
offered, thereby denying to such exhibitor 
the opportunity and profit of leasing and 
exhibiting certain other films of higher 
qualities and which such exhibitor’s pa- 
trons demand and which such exhibitor 
desires to exhibit. It is thus concluded by 
the Commission that this distribution pol- 
icy lessens competition and tends to create 
a monopoly in the motion picture industry 
by tending to exclude from the market and 
industry independent producers and dis- 
tributors of films, and denies to the exe 
hibitors freedom of choice in leasing films. 

There are seven other producers of ma- 
jor rank and some smaller, who are in 
competition with the respondents. The 
evidence discloses the total number of fea- 
ture pictures released annually, and the 
percentage thereof produced by the re- 
spondent in the years 1919 to 1923, is shown 
in the table (a) below. Since 1919 there 
has been a reduction in the percentage of 
feature films released by the respondent, 
and table (b) below sets forth the percent- 
age which film rentals received by the re- 
spondent from feature pictures were of the 
total rentals paid to all producers and dis- 
tributors for feature pictures for the same 
period. 

From this, it is apparent that the general 
production of feature pictures has likewise 
declined since 1919, and these tables dem- 
onstrate that there is free competition 
among producers and distributors for the 
distribution and marketing of their pic- 
tures. There is a lack of monopolization 
by the respondent and, in fact, lack of 
ability to achieve a monopoly and there- 
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fore not a business operation which would 
unduly hinder competitors, as indicated by 
the foot-note (c) showing first, the total 
number of feature pictures released during 
the years 1919 and 1923 respectively; sec- 
ond, the number and percentage of total 
released by the respondent; third, the num- 
ber and percentage of total released by 
each of the respondent’s principal competi- 
tors, and fourth, the number and percent- 
age released by smaller distributors. These 
tables indicate a state of free competition 
in the industry and sufficiently negative the 
finding of the Commission that the re- 
spondent dominates the industry. The 
percentages disclosed by the evidence suf- 
ficiently demonstrate that the respondents 
have not absorbed the exhibition time of 
the first-run theaters, to the exclusion of 
other producers, large or small. Nor has 
the method of negotiation for the leasing 
of its films shown effective or destructive 
injury to first-run houses. About one-half 
of the houses of the key cities are disclosed 
not to have shown the respondent’s pic- 
tures, and of those showing its pictures, 
but a small percentage have shown them 
in substantial numbers. In the last two 
years, approximately three-fourths of those 
showing respondent’s pictures show less 
than 25% thereof. There is no finding by 
the Commission that the method of nego- 
tiation in block booking, which it con- 
demns, was generally successful in the 
distribution of their pictures to the detriment 
of respondent’s competitors, nor is there 
a finding in respect to the existence or 
absence of free and active competition in 
the industry generally. The record dis- 
closes that the respondent’s releases in 
1923 were but 12% of the total releases, 
and this shows a decline in percentage 
since 1919. The small producer or distribu- 
tor, as distinguished from the larger com- 
panies, has not been shown to have been 
effected by any combination between the 
large companies. The respondent’s sales 
methods have not been shown to have any 
effect upon its competitors —the smaller 
producers — when the whole field is sur- 
veyed, and it is impossible to say on the 
evidence that the effect of block booking 
as practiced by the respondent, or its ac- 
cumulative effect as practiced independ- 
ently by the respondent and others, has 
unfairly affected competition. On the other 
hand, it may fairly be said that all persons 
engaged in the production of pictures have 
been able successfully to distribute their 
product. This has permitted fair competi- 
tion in the industry. 
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It is admitted that the purpose of the 
respondent’s method of negotiation and 
block booking is to sell the entire product 
to a single exhibitor in a single locality, 
but the method is said to deny to ex- 
hibitors freedom of choice in leasing films. 
Where an offer, unaccompanied by any dec- 
laration that the exhibitor must take all 
or none, is accepted, there is no restraint 
upon the exhibitor’s freedom of choice. If 
the offer is rejected and the respondent 
refuses to consider the lease of less than 
the block until the block has been suc- 
cessively offered to the exhibitor’s com- 
petitors, there is no restraint placed upon 
the freedom of choice of the exhibitor if 
all refuse the block. But if, under these 
circumstances, the exhibitor is induced to 
take all, by refusal of respondent at that 
time to consider the lease of less, the re- 
sult is not due to denial or freedom of 
choice, but to the exercise of his choice 
of two alternatives, namely, to refuse at 
that time to take the block and await de- 
velopments as to other competitors, or to 
take the block and thereby forestall any 
of his competitors from obtaining it. After 
this, there is the insistence of an increase 
in price by the respondent if individual 
films are accepted. But these we regard 
as merely ordinary incidents of bargaining 
and negotiating between seller and buyer, 
out of which a contract may or may not 
result. In either case, the buyer exer- 
cises his legal right to purchase or not, 
as he chooses. A distributor of films by 
lease or sale has the right to select his 
own customers and to sell such quantities 
at given prices, or to refuse to sell at all 
to any particular person for reasons of 


his own. Fed. Trade Comm. v. Raymond 
Co., 363 U. S. 565; United States v. Colgate, 
250 U. S. 300; Natl. Biscuit Co. v. Fed. 
Trade Comm., 299 Fed. 733 (C. C. A. 2); 
Great A. & P. Tea Co. v. Cream of Wheat 
Co., 227 Fed. 46 (C. C. A. 2). But in the 
sale or lease, it is unlawful if the sale 
is attempted to be brought about by an 
agreement, either actual or implied, as to 
the maintenance of resale prices. United 
States v. A. Schrader’s Sons, Inc., 252 U. S. 
85; Harriet Hubbard Ayer, Inc. v. Fed. Trade 
Comm., 15 Fed. (2d) 274 (C. C. A. 2). No 
such effort was made here. 

The Commission did not find that the 
method of negotiation for the leasing of 
the films in question was carried on by 
the respondent as the result of a con- 
spiracy or agreement with other producers, 
and, in the absence of such finding, they 
had an undoubted right to sell in blocks 
or to adhere to a policy of terms of sale, 
price of sale, and person to whom they 
sold. Of course, there are some exceptions 
to a sales policy which we think are not 
applicable here. The Commission may not 
interfere with the respondent’s attempt, to 
effectively dispose of their products as a 
whole before entering upon negotiations 
for the disposition of less than all. Nor 
is this method of negotiation and sales 
creative of a dangerous tendency to unduly 
hinder competition or to create a monop- 
oly. Beech-Nut Co. v. Fed. Trade Comm., 
257 U. S. 441; Fed. Trade Comm. v. Gratz, 
253 U. S. 421. We see nothing in the 
method of competition which is disclosed 
by the efforts of salesmanship involved in 
the respondent’s business which has or can 
have any dangerous tendency unduly to 


(a) Year All Companies 
1919 815 
1920 735 
1921 830 
1922 707 
1923 527 
(b) Period 
Fiscal year June 30, 1919 to June 30, 1920... 
Fiscal year June 30, 1920 to June 30, 1921... 
June 30, 1921 to January 1, 1922............ 
@alendarsyear 1922 0e re woe tae ese + 
G@alendart yearal923-4 ot necro terse « 
Calendantyeatel 924 cre lef eek da er = 
(c) 
Number of % o' 
Features 1919 Total 1919 
Total of all producers...... 815 100 
Respondent ...........-.-. 139 17.05 
Universal Film Mfg. Co.... 64 7.85 
Hox bilmeCorps. ace 2s 70 8.58 
Pathe her th ie soot ei. 2 rk: 4158 fea la) 
Warner Brothers . 
Metro-Goldwyn 83 10.18 
iret National’. se soe 21 2.57 
United Artists ....... oe 3 .36 
Miscellaneous State rights 
BOUIPanies oi. oc eiccaja cea 7 14.35 


FPL Released Per Cent. FPL Released 


139 17 
116 16 
120 14 
95 13 
61 12 


Percentage of film rentals 
for FPL Features 


% of increase 
or decrease 


Number of % of in % of total 
Features 1923 Total 1923 distribution 
527 100 0 
61 11.57 —32.3 
63 11.95 §2.2 
SS 10.43 21.5 
26 4.93 —30.7 
11 2.10 new comer 
60 11.38 11.8 
46 8.72 34 
11 2.08 477.7 
108 20.49 42.8 
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hinder competition or to create a monop- 
oly. The method of distribution by sale 
or lease, or the practice of selling through 
a common distributor is open to every. 
other producer, large or small, to the ex- 
tent of his pictures produced. To the ex- 
tent that the method of negotiation carried 
on by the respondent is successful, the 
greater number of pictures produced by 
it and the greater number which may be 
placed at wholesale in a single contract, 
may result from the size of its business and 
the industry it employs. But the size alone 
does not give rise to a violation of the 
law. United States v. Internatl. Harvester 
Co., 273 U. S. 693; United States v. U. S. 
Steel Corp., 240 U. S. 442. The mere fact 
that a given method of competition makes 
it dificult for competitors to do business 
successfully is not of itself sufficient to 
brand the method of competition as un- 
lawful and unfair. Fed. Trade Comm. uv. 
Curtis Pub. Co., 260 U. S. 568; Fed. Trade 
Comm. v. Sinclair Refining Co., 261 U. S. 
463. From the tables referred to above, it 
is apparent that the respondent did not 
have a monopoly in the film industry. 


It is true that the Commission in its 
findings (Para. 11) determined that the 
“acts, practices, and things done, as here- 
inbefore set forth, have unduly hindered 
and are now unduly hindering, the compe- 
tition in interstate commerce of competing 
producers and distributors of motion pic- 
ture films; and * * -* have a dangerous 
tendency to create * * * a monopoly in 
the motion picture industry.” This finding 
relates to and includes block booking for 
it says (Para. 10), “the purpose and nec- 
essary effect of such distribution policy 
is to lessen competition and to tend to 
create a monopoly in the motion picture 
industry, tending to exclude from the mar- 
ket and the industry small independent 
producers and distributors of films and de- 
nying to exhibitors freedom of choice in 
leasing of films.” An examination of the 
record reveals, however, that this is a con- 
clusion of the author of this finding, which 
is not sustained by the evidence. Without 
support by evidence in the record, it will 
not sustain the order to cease and desist. 
Nail. Biscuit Co. v. Fed. Trade Comm., supra; 
Mennen Co. v. Fed. Trade Comm., 288 
Fed. 774 (C. C. A. 2). The Commission 
is required to make findings of fact, but 
whether a given method of competition is 
fair or unfair within the meaning of the 
act, is a question of law for the courts. 
Fed. Trade Comm. v. Gratz, supra; Fed. 
Trade Comm. v. Beech-Nuf Co., supra. The 
respondent is not required, under the law, 
to so conduct its business that every com- 
petitor may conduct his with an equal de- 
gree of success according to his size and 
importance. lt was not the purpose of 
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the act to equalize opportunity or insure 
an equal degree of success upon the part 
of all competitors in a given industry, but 
it was its purpose to preserve for the 
benefit of the public, active competition 
therein, and where there is no question of 
monopoly involved, the question is whether 
the method of competition described has 
a dangerous tendency unduly to hinder 
competition. Fed. Trade Comm. v. Gratz, 
supra. As the Supreme Court put it in 
Fed. Trade Comm. v. Curtis Pub. Co. (supra), 

“Effective competition requires that traders have 
large freedom of action when conducting their own 
affairs. Success alone does not show- reprehensible 
methods, although it may increase or make insu- 
perable the difficulties which rivals must face.” 

In the instant case, there is no finding 
that the respondent combined with other 
large producers for the purpose of hinder- 
ing those outside the large combination, 
and the evidence would not warrant such 
a finding. In the absence of combination 
or agreement, the fact that the method of 
negotiation as practiced by the respondent 
tends to exclude other independent produc- 
ers, is of itself insufficient to establish any 
probable tendency toward the creation of 
the evils prohibited by the Sherman Act. 
Where a practice is not inherently unlaw- 
ful and unfair, and its legality depends 
upon its effect, a finding that it has a dan- 
gerous tendency unduly to hinder compe- 
tition or create a monopoly, must be based 
upon its effect as demonstrated upon the 
experience of competitors. Standard Oil 
Co. v. Fed. Trade Comm., 261 U. S. 463. 

The cases of Paramount Famous Lasky 
Corp. v. United States (282 U. S. 30) and 
United States v. First Natl. Pictures (282 
U. S. 44), in no way support the decision 
of the Commission. The freedom of con- 
tract therein protected was the right to 
contract independently of a restraint 
placed upon either party by an agreement 
with others, and the vice of the agreement 
condemned was that by unlawful agree- 
ment or conspiracy the distributors had 
agreed among themselves not to contract 
with exhibitors, except in accordance with 
a form of agreement to which all distribu- 
tors agreed to adhere. That question is 
not involved in this case. The basis of the 
order here sought to be enforced is that 
by refusing to consider an offer for less 
than a block of pictures, until the pos- 
sibility of selling the same block to others 
had been exhausted, the respondent exerts 
pressure upon the exhibitor for the purpose 
of compeling or inducing him to take 
the block, and that is said to be unfair and 
unlawful, for it is claimed to deny to the 
exhibitor freedom of choice in the pur- 
chase of his pictures, But that freedom is 
denied only if the distributor is able to find 
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some other exhibitor who will take the 
block. If, on the other hand, he cannot, 
the first bidder for the picture may buy at 
the increased price. 


Moreover, the evidence in the record 
discloses that the effect of this method of 
negotiation has not been to unduly restrain 
the exhibitor’s freedom of choice. It is 
only a small percentage of contracts made 
which are for blocks offered. The greater 
number are shown to be for a few pictures 
only. The record shows that the respond- 
ent succeeded in making a total of 9,128 
contracts with exhibitors for pictures in 
groups and of these 5714% were for ten 
pictures or less. This, it would seem, dem- 
onstrates that the method of negotiation 
prohibited by the cease and desist order 
has not had the effect of unduly restrain- 
ing the exhibitor’s freedom of selecting 
from among the pictures offered those 
which he desires. 

Nor is the alternative offer permitted to 
be made for the films, that is, to lease less 
than a block at higher prices, a coercive 
or intimidating method. The Commission 
found that the alternative prices are “so 
high as to make it impossible for him (the 
exhibitor) successfully to compete with 
tival theaters.” The exhibitor can freely 
accept or refuse this offer. If the distrib- 
utor has the right to sell or attempt to sell 
his films and the right to make terms 
which are reasonable, this offer of sale 
under such terms in no way restrains com- 
petition in trade; it constitutes merely a 
part of the ordinary process of bargaining 
with the customer for the sale of one’s 
product. Each sale, because of the differ- 
ence in films, presents an individual prob- 
lem which must be considered by the buyer 
and seller according to the circumstances 
and in conformity with their best judg- 
ments. At no time did the respondent re- 
fuse to sell if its terms were met. It 
engaged in a lawful effort to market its 
products at what it deemed to be desirable 
terms. 

Nor may the order be supported upon 
the theory that the contracts made for the 
leasing of the films are unlawful as tying or 
exclusive contracts and opposed to public 
policy. A tying contract is one in which 
one or more different articles are tied to- 
gether for sale. Such contracts are not 
unlawful as opposed to public policy per se 
but only when insisted upon in a sale by a 
corporation which has a monopoly. Fed. 
Trade Comm. v. Gratz, supra. Section 3 of 
the Clayton Act makes it unlawful to lease 
or make a contract for the sale of goods 
“on the condition, agreement or under- 


standing that the lessee or purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise * * * of a competi- 
tor * * * of the lessor or seller, where 
the effect of such lease, sale, or contract 
* * * may be to substantially lessen com- 
petition or tend to create a monopoly in 
any line of commerce.” 


No such contract is made here. When 
pictures are leased in blocks, they are not 
tied together, and the respondent’s pictures 
are not indispensable to any exhibitor. 
And as said in Fed. Trade Comm. v. Gratz 
(supra) : 

“All questions of monopoly or combination being 
out of the way, a private merchant, acting with 
entire good faith, may properly refuse to sell ex- 
cept in conjunction, such closely associated articles 
as ties and bagging. If real competition is to con- 
tinue, the right of the individual to exercise rea- 
sonable discretion in respect of his own business 
methods must be preserved. U.S. v. Colgate & Co., 
250 U. S. 300; U. S. v. A. Schrader’s Son, Inca 
292) Unni Soss 


It is true that respondent’s pictures are 
copyrighted and that one cannot use them 
except under lease or license, but by rea- 
son thereof, no monopoly in the pictures 
has been created, and moreover, the re- 
spondent’s pictures are not indispensable 
to any exhibitor, as found by the Com- 
mission. Exhibitors need pictures, to be 
sure, but not necessarily respondent’s. Its 
competitors have pictures which are also 
covered by copyrights and subject to 
lease; any person can make a picture and 
copyright it and any exhibitor is free to 
Jease a copyrighted picture or refuse to 
do so. 


The respondent has lawfully exercised 
its right to sell its product to the best ad- 
vantage and in such quantities and to such 
persons as it chooses. It neither has a 
monopoly and, apparently, not the ability 
to acquire one. The percentage of the pic- 
tures produced in the film rentals received 
have progressively declined during the 
period covered. The means and methods 
employed in marketing its leases of films 
to prospective customers are matters with- 
in the business judgment of a private pro- 
ducer of films and carries with it the legal 
right to bargain and negotiate as the re- 
spondent did. The method of negotiation 
which has been condemned by the Com- 
mission, does not disclose a dangerous ten- 
dency unlawfully to hinder competition, 
nor does it create a monopoly. The find- 
ings are insufficient in law to support the 
conclusions of fact reached and therefore 
the petition to enforce Paragraph 2 of the 
order to cease and desist must be denied. 


Petition denied. 
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[f] 55,004] James S. Kirk & Company and Procter & Gamble Company v. Federal 


Trade Commission. 


United States Circuit Court of Appeals, Seventh Circuit. Decided April 15, 1932. 


Use of the term “Castile” to describe soap composed of other oils than olive oils 
does not constitute an unfair practice since such term has been recognized by the U. S. 
Bureau of Standards as denoting other than pure olive oil soaps. 


Before ALSCHULER, EvANs, and Sparks, Circuit Judges. 


The original petitioner, James S. Kirk & 
Company, hereinafter referred to as peti- 
tioner, brought this proceeding to review 
and set aside a cease and desist order en- 
tered by the Federal Trade Commission 
against petitioner pursuant to the provi- 
sions of Federal Trade Commission Act of 
1914, c. 311, 38 Stat. 715, and certain 
amendatory acts. 


The provisions of the statute which are 
pertinent to the issues in controversy are 
found in Par. 5 of the original Act as 
amended in 1925, c. 229, Par. 2, 43 Stat. 939, 
15 USCA 45, and are set forth in the 
margin.’ 

The Commission’s complaint, which was 
filed January 9, 1924, alleges that petitioner 
is in competition with others in the manu- 
facture and sale of soap in interstate com- 
merce; that among its competitors are a 
number who manufacture or import castile 
soap from various countries; that genuine 
castile soap took its name from the prov- 
ince of Castile, Spain; that it is a hard soap, 
the oil ingredient of which always has 
been, and now is, olive oil exclusively; that 
because of the qualities of olive oil as a 
soap material, and for other reasons, it is 
considered by the trade and the public 
generally as an excellent soap, free from 
substances harmful to the skin or delicate 
fabrics; that by the medical profession and 
drug trade it is considered to have qualities 
requisite for bathing infants and sick per- 


115 USCA 45: 

Par. 1. “Unfair methods of competition in com- 
merce are declared unlawful. 

Par. 2. “The commission is empowered and 
directed to prevent * corporations, except 
banks, and common carriers subject to the Acts 
to regulate commerce, from using unfair methods 
of competition in commerce. 

Par. 3. “Whenever the commission shall have 
reason to believe that any such * * * corporation 
has been or is using any unfair method of com- 
petition in commerce, and if it shall appear to the 
commission that a proceeding by it in respect 
thereof would be to the interest of the public, it 
shall issue and serve upon such * * * corpora- 
tion a complaint stating its charges in that respect, 
* * *. If upon such hearing the commission shall 
be of the opinion that the method of competition 
in question is prohibited by this subdivision of this 
chapter, it shall make a report in writing in which 
it shall state its findings as to the facts and shall 
issue and cause to be served on such * * * 
corporation an order requiring such * * * corpora- 
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sons and for use in medical prescriptions, 
and is so used; that, in addition to making 
several brands containing various percent- 
ages of olive oil, Kirk & Company, for 
more than four years, has made seven 
brands of soap—all called castile but none 
of which contain the word “olive” or “olive 
oil” in their names, and four of which con- 
tain the word “cocoa”—and that none of 
them have any olive oil content; that such 
labeling has the capacity and tendency to 
deceive the trade and public into the er- 
roneous belief that they are genuine castile 
soaps; that genuine castile soaps are more 
costly than other soaps because of the 
higher cost of olive oil, and by reason 
thereof petitioner sells its soaps for less 
than its competitors who import, or manu- 
facture, and sell genuine castile soap; that 
such fact has the capacity and tendency to 
cause the trade and public to purchase peti- 
tioner’s so-called castile soaps in pref- 
erence to the genuine and more costly 
castile soaps; and that all acts of petitioner 
as referred to are prejudicial to the public. 


On December 12, 1928, the Commission 
made its findings of fact and issued to peti- 
tioner an order to cease and desist from 
using the word “olive,” or any representa- 
tion indicating an olive oil source, or the 
word “castile’ and the words “olive oil 
soap,” either alone or in conjunction with 
any other word or words which are the 
name of, or are descriptive or suggestive 


tion to cease and desist from using such method 
of competition. 

Par. 4. “If such * * * corporation fails or 
neglects to obey such order * * * the commis- 
sion may apply to the Circuit Court of Appeals of 
the United States for the enforcement of its order, 
* * * the court shall have jurisdiction of the 
proceeding * * * and shall have power to make 
and enter upon the pleadings, testimony, and pro- 
ceedings set forth in such transcript a decree affirm- 
ing, modifying, or setting aside the order of the 
commission. 

Par. 5. ‘‘Any party required by such order of 
the commission to cease and desist * * * may 
obtain a review of such order in said Circuit Court 
of Appeals by filing in the court a written petition 
praying that the order * * * be set aside. * * * 
Upon the filing of the transcript the court shall have 
the same jurisdiction to affirm, set aside, or modify 
the order of the commission as in the case of an 
application by the commission for the enforcement 
of its order, and the findings of the commission as 
to the facts, if supported by testimony, shall in like 
manner be conclusive.” 
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of, an oil or fat, in labeling, branding or 
otherwise describing soap for sale or sold 
in commerce, the oil or fatty composition 
of which is not wholly derived from olives; 
except that when an oil or fat of a soap is 
composed of two or more oils or fats in- 
cluding olive oil or fat, and in such propor- 
tion that the soap in any of its qualities is 
substantially affected by any ingredient 
from olives, the word “olive” shall not be 
used in the manner above enumerated un- 
less the name of each oil or fat therein 
is used immediately in conjunction with 
the word “olive” or with said representa- 
tion indicating an olive oil source, and in 
a manner equally conspicuous with and 
similar to that in which the word “olive” 
or said representation is so used, in order 
to indicate clearly that such soap is not 
made wholly from oil or fat derived from 
olives. 

Findings of. the Commission, which bear 
directly on petitioner’s contentions, and its 
conclusion are set forth in the margin.’ 

On July 7, 1930, The Procter and Gamble 
Company purchased the soap business and 
brands of Kirk & Company, and it was 
permitted to intervene as a co-petitioner. 


Sparks, Circuit Judge. The basis of the 
Commission’s complaint is to the effect 
that castile soap is one in which olive oil 
constitutes the sole oily or fatty ingredient. 
The Commission has found this to be true, 
as a matter of fact, and it is supported by 
some evidence. The respondent, therefore, 
insists that such finding is conclusive and 
that unfair competition is established. 


2 Paragraph Five: Castile Soap is a hard soap 
roduced from oil or fat which is derived solely 
rom olives and without the addition or admixture 
of any artificial perfume, or any substance as a 
filler or builder. It derives its odor solely from the 
olive oil constituent in its composition. | J 

“Castile Soap is produced by the saponification of 
olive oil by the use of an alkaline salt. Caustic 
soda (sodium hydroxide) is the saponifying agent 
most commonly used in modern times in conjunction 
with olive oil to produce Castile Soap.” 

“Paragraph Eighteen: The word, ‘Cocoa,’ which 
has been and is being used by respondent as part 
of the brand name or description of some of its 
soaps which respondent sold and is selling as Castile 
Soap describes or indicates an ingredient known 
as Cocoa or Chocolate.” 

“Paragraph Twenty-one: The use by respondent, 
either alone or together, of the word, ‘olive,’ or the 
words ‘olive oil,’ in bebe branding or otherwise 
describing soap made partly of oil or fat derived 
from olives and partly of other oil or fat and offering 
such soap for sale and selling or causing the same to 
be sold as herein set forth without stating, im- 
mediately in conjunction with, or in association with, 
said word or words, and in a manner equally con- 
spicuous with and similar in all respects to that in 
which said word or words are used, the name or 
names of the other oils or fats in the composition of 
the soap or that such soap is not made wholly of 
oil or fat derived from olives has the tendency and 
capacity to deceive members of the public into the 
belief that such soap was and is composed, as to 
its fatty composition, exclusively of oil or fat derived 
from olives. 


In Federal Trade Commission v. Curtis 
Publishing Company, 260 U. S. 568, the court 
said: 

“We have heretofore pointed out that the ultimate 
determination of what constitutes unfair competition 
is for the court, not the Commission * * *. Fed- 
eral Trade Commission v. Gratz, 253 U. S. 421, 427. 

“Manifestly, the court must inquire whether the 
Commission’s findings of fact are supported by evi- 
dence. If so supported, they are conclusive. But 
as the statute grants jurisdiction to make and enter, 
upon the pleadings, testimony and proceedings, a 
decree affirming, modifying or setting aside an order, 
the court must also have power to examine the 
whole record and ascertain for itself the issues pre- 
sented and whether there are material facts not re- 
ported by the Commission. If there be substantial 
evidence relating to such facts from which differ- 
ent conclusions reasonably may be drawn, the mat- 
ter may be and ordinarily, we think, should be 
remanded to the Commission—the primary fact- 
finding body—with direction to make additional find- 
ings, but if from all the circumstances it clearly 
appears that in the interest of justice the controversy 
should be decided without further delay the court 
has full power under the statute to do so. The 
language of the statute is broad and confers power 
et review not found in the Interstate Commerce 
Act. 


It is contended first by petitioner that 
there are certain material facts, not cov- 
ered by the findings, which were proven 
by the evidence and were not contradicted, 
and which conclusively disprove unfair 
competition. 

For instance, by far the greater number 
of witnessés, from all parts of the United 
States, testified that castile soap meant to 
them a pure high-grade toilet soap; or that 
it implied no special vegetable oil as an 
ingredient; or that they had never associ- 
ated any brand of castile soap with olive 
oil as an ingredient; or that it meant a 


“Paragraph Twenty-two: Relying upon the repre- 
sentations of respondent in the labeling, branding 
and description of its soaps, sold and caused to be 
sold by respondent as and for Castile Soap and 
Olive Oil Soap, as set forth above, and because 
respondent is and has been enabled to offer for 
sale and has offered and sold its said soaps at a 
lower price by reason of their composition than the 
prices at which respondent’s competitors can offer 
and sell and have offered and sold Castile Soap, 
members of the public, including physicians, phar- 
macists, druggists and others have been deceived 
into purchasing and using respondent’s said soaps 
instead of and in place of Castile Soap or Olive 
Oil Soap, among other purposes for use in the com- 
pounding of medical prescriptions and for use in 
connection with the care of babies. 

“Paragraph Twenty-three: There are among the 
competitors and respondent referred to herein many 
who make and sell soap made, as to its oil, or 
fatty composition, only of oil or fat derived from 
olives and who properly represent their said soap as 
Castile Soap and as Olive Oil Soap, and respondent’s 
acts and practices as above set forth tend to and 
do-divert business from such competitors and other- 
wise injure and prejudice them.” 


“Con CLUSION 


“The practices of the respondent under the condi- 
tions and circumstances set forth in the foregoing 
findings are to the prejudice of the public and of 
respondent’s competitors, and are unfair methods of 
competition in commerce and constitute a violation 
of Section 5 (of Act of 1914) * * *.” 
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soap which would lather satisfactorily in 
hard water. One hundred fifteen witnesses 
testified that castile soap meant to them 
a soap made from cocoanut oil; while one 
hundred ten witnesses testified that the 
name indicated that the oily or fatty in- 
gredient was exclusively of olive oil. Re- 
gardless of which of these witnesses, if 
any, were giving the proper meaning of 
the word “castile” when used in connection 
with soap, the substance of all their testi- 
mony proves beyond question, so far as 
individual opinions are concerned, that the 
word “castile’ when used with soap means 
different things to different persons. , This 
diversity of opinion is quite a pertinent 
fact in the determination of the issues be- 
fore us. It not only bears directly on the 
issue of whether petitioner’s alleged acts 
fhave the capacity and tendency to deceive 
the trade and the general public; but it 
is quite material in determining the real 
meaning of the word “castile’ when used 
in connection with soap, or whether it has 
more than one meaning, as contended by 
petitioner. 

As a general rule we look to the lexi- 
cographer for definitions of words; but, on 
the other hand, the lexicographer bases his 
definition upon the use which the public 
has given the word. Uniortunately, or 
fortunately, there are many words whose 
meanings, once correctly and definitely de- 
fined, have subsequently through usage 
acquired different or additional meanings, 
and such enlarged meanings have been 
recognized and approved in later diction- 
aries. Indeed, there are many instances in 
which it is difficult to trace the connection 
between the root meaning of a word and 
its present meaning as established and rec- 
ognized by usage. 

It is contended by petitioner that the 
word “castile’ when used in relation to 
soap means nothing as to the constituent 
elements, but refers to the quality of the 
soap as a whole. The word “Castile” alone 
does not mean soap of any kind, nor is it 
the name of a constituent element of any 
soap ever made. It is the name of a prov- 
ince in Spain, and the Commission finds as 
a fact that castile soap derives its name 
from the fact that it was first made in the 
province of Castile in Spain, in a very early 
day, and that its oily or fatty ingredient 
was derived exclusively from olives; that 
by custom and usage any soap whose sole 
oily or fatty ingredient is derived from 
olives is known as castile soap, regardless 
of its place of manufacture. We are con- 
vinced from the record before us that dur- 
ing the earlier years castile soap was 
recognized and considered as a soap whose 
sole oily and fatty ingredient was derived 
from olives, and the dictionaries of the 
various countries, including America, $0 
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defined it, ana cne pharmacopoeias desig- 
nated it as the one to be used in all medi- 
cal preparations and prescriptions in which 
soap was required because its sole oily or 
fatty ingredient was olive oil. The words 
“castile soap” thereby became synonymous 
with “olive oil” soap, and such synonymity 
still prevails with many people. 

In the earlier years of the last century, 
however, some foreign manufacturers made 
and sold soaps which they’ called “castile” 
soap whose oily or fatty ingredient was not 
solely of olive oil, and much of those prod- 
ucts was imported into America. At that 
time the soap industry i. America was 
begun, and many of our earlier soap 
makers did the same thing and have con- 
tinued the practice up to the present time. 
During seventy-five years last past that 
practice has grown to such an extent that 
practically all of our soap makers are re- 
sorting, more or less, to that custom. So 
far as the record shows, Holbrook & Com- 
pany is the only soap manufacturer in the 
United States whose entire product is 
made solely of olive oil as the fatty in- 
gredient and is labeled “Pure Olive Oil 
Castile.” That company admitted that it 
was not a competitor of petitioner, and 
that almost all of its product was used by 
the textile trades. 

The United States Pharmacopoeia from 
its beginning valiantly attempted to pre- 
serve the meaning of the words “castile 
soap” as a soap whose oily or fatty in- 
gredient consisted solely of olive oil, and 
such a soap was the only one recognized 
by it as the equivalent of “sapo,” which is 
the medical term for soap. 

In the last edition of that work, however, 
the equivalent of “sapo” is given as “olive 
oil castile soap.” Petitioner claims that 
this fact is an implied recognition on the 
part of the authors of the existence of 
other castile soaps. Such conclusion does 
not necessarily follow. The action of the 
authors may well have been an effort to 
protect the medical profession and the 
public by designating what they regarded 
as genuine castile soap as distinguished 
from quasi castile soap. 

A perusal of the very voluminous record 
in the case convinces us that the present 
contrariety of opinion as to the meaning 
of the words “castile soap” is a result of 
an effort on the part of certain soap manu- 
facturers, both foreign and American, 
extending from very early times to the 
present, to corrupt and change the public’s 
understanding of the meaning of those 
words to the manufacturers’ advantage. 
That this effort has been in a great degree 
successful can no more be denied than the 
methods employed can be approved. Asa 
result of such effort it is not at all surpris- 
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ing that the present laity should have such 
diversified views as to the meaning of the 
words, for the record supports us in say- 
ing that a greater part of the laity knows 
very little and cares less as to the con- 
stituent elements of any soap. 


That in former years the methods used 
did deceive and had the capacity and tend- 
ency to deceive is fully supported by the 
evidence, and were it not for the action 
of the Bureau of Standards of the United 
States Department of Commerce that 
capacity and tendency would still exist. 
In Federal Trade Commission v. Winsted 
Hosiery Company, 258 U. S. 483, Justice 
Brandeis, speaking for the court, said: 

“The fact that misrepresentation and misdescrip- 
tion have become so common in the * * * trade 
that most dealers no longer accept labels at their 


face value, does not prevent their use being an unfair 
method of competition.” 


By the Act of 1901, 31 Stat. 1449, 15 
USCA 271, et seq., Congress established the 
National Bureau of Standards and author- 
ized that bureau’s director to issue bulle- 
tins for public distribution containing such 
information as might be of value to the 
public or facilitate the bureau in the exer- 
cise of its functions. Pursuant thereto, the 
following bulletin was promulgated and 
distributed: 


Unitep States DEPARTMENT OF COMMERCE, BUREAU 
OF STANDARDS 

Circular No, 62, “‘Soap,’” 3rd Edition, published 
January 24, 1923, at p. 9: 

“Castile Soap was originally made from low- 
grade olive oils. The name now represents a type 
of soap, the term ‘castile’ being applied to a soap 
intend: for toilet or household use, sold usually 
in large, unwrapped, unperfumed bars, which are 
cut up when sold or when used. It is often drawn 
directly from the kettle without ‘crutching,’ but is 
sometimes crutched a little or even enough to make 
it float and is sometimes milled. It is also sold in 
small bars both wrapped and unwrapped. The type 
is not one easily defined, so now when made from 
olive oil it is invariably sold as olive-oil castile. 
There are soaps made entirely from coconut oil 
which are pet as coconut castiles or hard-water 
castiles. Many other castiles are made from a mix- 
ture of coconut oil and tallow.” 


This circular was discussed in petition- 
er’s brief and it was ignored by respond- 


ent. We deem it quite pertinent and 
decisive of the question before us. The 
Government, through its agency, the Bu- 
reau of Standards, has thus committed it- 
self to the proposition that castile soap 
may be made of oily and fatty elements 
other than olive oil. Being solely a ques- 
tion of fact we deem it expedient for other 
departments of the Government, including 
the judiciary, to accept such construction, 
if for no other reason than that of con- 
sistency. 


This being true it necessarily follows 
that petitioner’s methods which are the 
basis of this action do not constitute unfair 
competition in so far as they relate to the 
use of the word “castile.” 


The Commission’s findings point out 
various of petitioner's soaps which are 
branded or labeled with the words “olive” 
or “olive oil” and having oil content of less 
than one hundred per cent olive oil,? and 
the order to cease and desist prohibits 
petitioner also from using the words 
“olive” or “olive oil” in connection with 
its soap product, except under certain con- 
ditions named in the order. The complaint 
does not refer to the use of those words 
nor ask any order concerning them, but it 
is contended by respondent that, inasmuch 
as the words “castile soap” indicate one 
hundred per cent olive oil content and are 
synonymous with the words “olive” or 
“olive oil’ as applied to soap, the allega- 
tions of the complaint, and the evidence, 
are sufficient to support the findings in that 
respect. But inasmuch as we find against 
respondent’s contention of such synonym- 
ity, its contention in this respect cannot 
prevail. 


The order to cease and desist is there- 
fore revefsed, with permission to respond- 
ent, if it shall so desire, to amend its 
original complaint against petitioner in 
such manner as to include petitioner’s use 
of the words “olive” and “olive oil” in con- 
nection with soap having oil content of 
less than one hundred per cent olive oil, 


3 Paragraph Fifteen. : . 

1. “Oreno Olive Oil Castile’: of which it was 
said in catalog illustration of the soap, ““Oreno Olive 
Oil Castile, made in North Chicago, U.S. A., from 
Genuine Olive Oil.” The fatty composition of this 
soap is tallow, cocoanut oil, and olive oil, of un- 
known percentages. 

2. “Oreno Genuine Olive Oil Castile”: contains 
90% olive oil and 10% cocoanut oil. 

3. “Baby Bath Castile’: having on each cake 
the phrase “Olive Oil Soap,” and on the box-end, 
“Made with pure olive oil.” The composition of 
this soap is 55% tallow, 10% cocoanut oil, and 
35% olive oil. ince 1926, there is printed in small 
type on each cake the words, “Contains olive oil, 
cocoanut oil, and refined tallow.” 

4. “Olive Oil Castile’: with those words stamped 
on.the soap, and in the catalog the statement “large 
white cakes of milled olive oil soap.” Its fatty con- 
tent is 80% tallow, 10% cocoanut oil, and 10% 
olive oil. 


5. “Nursery Olive Oil Castile’; 
90% olive oil, 10% cocganut oil. 

6. “‘Field’s Olive Oil Castile’: Made partly of 
olive oil and partly of other oils or fats, percentages 
not disclosed. 

7. “Glendora Castile Soap”: having stamped on 
the bars “Glendora 90% Olive Oil Soap.” It has 
90% olive oil and 10% other oils. 

8. ‘“‘Harmony Olive Oil Castile’: having fatty 
content of 60% tallow, 10% cocoanut oil, and 30% 
olive oil. 

10. “Washrag Castile’: having on the labels the 
words “Olive Oi! Castile,” and the statement “This 
is a real milled olive oil castile soap of highest 
quality,” and beneath an illustration the words “No. 
425 Olive Oil Washrag Castile.’ Its fatty conten# 
is tallow 60%, cocoanut oil 10%, olive oil 30%. 

Paragraph 16. 

“A toilet soap having printed on the wrappers 
‘Kirk Olive. Trade Mark registered,’ and having 
fatty content of tallow 60%, cocoanut oil 10%, palm 


oil 15%, olive oil 15%.’ 
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to be taken, if either party desires so to 
do, and for all other necessary proceedings - 
not inconsistent with this opinion. 


or otherwise to proceed in respect, to such 
use of the words “olive’ and “olive oil’; 
and in such case to permit further evidence 


ee 


[155,005] The United States of America, Appellant, v. Swift & Company, et al. 
American Wholesale Grocers Association, et al., Appellants, v. Swift & Company, et 
National Wholesale Grocers Association, Appellant, v. Swift & Company, et al: 


Supreme Court of the United States. Nos. 568, 569 and 570.—October Term. 1931. 
Decided May 2, 1932. Petition for rehearing denied, May 23, 1932. 


On Appeal from the Supreme Court of the District of Columbia. 


While the so-called “packers consent decree” is subject to modification both by its 
terms and by the nature of chancery jurisdiction, the present modification is reverse 
upon the ground that the defendants have failed to prove that the conditions which led 
to the suit are now so changed that there is no longer any danger of the defendants 
effecting a monopoly, or that new and unforeseen conditions have worked a grievous 
wrong upon the defendants. 


Mere size is not an offense against the Sherman Act, unless magnified to the point 
at which it amounts to a monopoly, but size carries with it _an opportunity for abuse that 
should not be ignored particularly if there has been evidence of past abuses of the 
defendants as in lowering prices temporarily to eliminate cempetition. 


The defendants consented to the original decree with their eyes open and the threat 
of monopoly by reason of the defendants’ ability to distribute other foodstuffs with 


virtually no increase in overhead is held to be as great today as when the original decree 
was entered. 


The modification of the so-called “packers consent decree” by the Supreme Court of 
the District of Columbia, to permit the defendants to engage in the manufacture and. 
wholesale distribution of food products other than meat and meat products, reversed. 


Mr. Justice Carnozo delivered the opin- 
ion of the Court. 


A decree of the Supreme Court of the 


anti-trust act, against the five leading meat- 
packers in the United States to dissolve a 
monopoly. The packers joined as-defend- 


District of Columbia has modified an 
earlier decree of the same court which en- 
joined the continuance of a combination in 
restraint of trade and commerce. 

Separate appeals, one by the United 
States of America, and the others by asso- 
ciations of wholesale grocers intervening 
by leave of court, have brought the case 
here (Judicial Code, § 238; U. S. Code, 
Title 28, § 345). 

In February, 1920, a bill was filed by the 
Government under section 4 of the Act of 
July 2, 1890 (c. 647, 26 Stat. 209, U. S. 
Code, Title 15), known as the Sherman 
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ants. were Swift & Company, Armour & 
Company, Wilson & Company, the Morris 
Packing Company, and the. Cudahy Pack- 
ing Company, together with their subsidia- 
ries and also their chief officers. The charge 
was that by concert of action the defend- 
ants had succeeded in suppressing competi- 
tion both in the purchase of live stock and 
in the sale of dressed meats, and were even 
spreading their monopoly into other fields 
of trade. They had attained this evil emi- 
nence through agreements apportioning the 
percentages of live stock to which the 
members of the combinations were sever- 
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ally entitled; through the acquisition and 
control of stockyards and stockyard ter- 
minal railroads; through the purchase of 
trade papers and journals whereby cattle 
raisers were deprived of accurate and un- 
biased reports of the demand for live stock; 
and through other devices directed to uni- 
fied control. “Having eliminated compe- 
tition in the meat products, the defendants 
next took cognizance of the competition 
which might be expected” from what was 
characterized as “substitue foods.” To 
that end, so it was charged, they had set 
about controlling the supply of “fish, vege- 
tables, either fresh or canned, fruits, 
cereals, milk, poultry, butter, eggs, cheese 
and other substitute foods ordinarily 
handled by wholesale grocers or produce 
dealers.” Through their ownership of re- 
frigerator cars and branch houses as well 
as other facilities, they were in a position 
to distribute “substitute foods and other 
unrelated commodities” with substantially 
no increase of overhead. Whenever these 
advantages were inadequate, they had re- 
course to the expedient of fixing prices so 
low over temporary periods of time as to 
eliminate competition by rivals less favor- 
ably situated. Through these and other de- 
vices there came about in the view of the 
Government an unlawful monopoly of a 
large part of the food supply of the nation. 
The prayer was for an injunction appro- 
priate to the case exhibited by the bill. 
The defendants consented to dismember- 
ment, though answering the bill and tra- 
versing its charges. With their answer 
there was filed a stipulation which pro- 
vided for the entry of a decree upon the 
terms therein set forth and provided also 
that the decree “shall not constitute or be 
considered as an adjudication that the de- 
fendants, or any of them, have in fact vio- 
lated any law of the United States.” The 
decree entered on February 27, 1920, en- 
joined the defendants from maintaining a 
monopoly and from entering into or con- 
tinuing any combination in restraint of 
trade and commerce. In addition they were 
enjoined both severally and jointly from 
(1) holding any interest in public stock- 
yard companies, stockyard terminal rail- 
roads or market newspapers, (2) engaging 
in, or holding any interest in, the business 
of manufacturing, selling or transporting 
any of 114 enumerated food products, 
(principally fish, vegetables, fruit and 
groceries), and thirty other articles unre- 
lated to the meat packing industry; 
(3) using or permitting others to use their 
distributive facilities ,for the handling of 
any of these enumerated articles, (4) sell- 
ing meat at retail, (5) holding any interest 
in any public cold storage plant, and 
(6) selling fresh milk or cream. No injunc- 
tion was granted in respect of the sale or 


distribution of poultry, butter, cheese and 
eggs, though these had been included in the 
bill among the substitute foods which the 
defendants were seeking to engross. The 
decree closed with a provision whereby 
jurisdiction of the cause was retained for 
the purpose of taking such other action 
or adding at the foot such other relief “as 
may become necessary or appropriate for 
the carrying out and enforcement” thereof, 
“and for the purpose of entertaining at any 
time hereafter any application which the 
parties may make” with reference thereto. 

The expectation would have been rea- 
sonable that a decree entered upon consent 
would be accepted by the defendants and 
by those allied with them as a definitive 
adjudication setting controversy at rest. 
The events that were to follow recount a 
different tale. In April, 1922, the California 
Co-operative Canneries Corporation filed 
an intervening petition alleging that the 
effect of the injunction was to interfere 
with the performance by Armour & Com- 
pany of a contract by which Armour had 
agreed to buy large quantities of California 
canned fruit, and praying that the decree 
be vacated for lack of jurisdiction. Leave 
to intervene was granted by the Court of 
Appeals of the District, which ordered 
“that such further proceedings thereupon 
be had as are necessary to determine the 
issue raised.” In November, 1924, motions 
for like relief were made by Swift and by 
Armour, their subsidiaries and officers. 
The motions were denied by the Supreme 
Court of the District, and thereafter were 
considered by this court, which upheld the 
consent decree in the face of a vigorous 
assault. Swift & Co. v. United States, 276 
U. S. 311. In the meantime, however, an 
order had been made on May 1, 1925, by 
the Supreme Court of the District at the 
instance of the California Canneries where- 
by the operations of the decree as a whole 
was suspended “until further order of the 
court to be made, if at all, after a full hear- 
ing on the merits according to the usual 
course of chancery proceedings’ (see 
United States v. California Canneries, 279 
U. S. 553, 555). This order of suspension 
remained in force till May, 1929, when a 
decision of this court swept the obstacle 
aside. United States v. California Canneries, 
supra. 

The defendants and their allies had thus 
been thwarted in the attempt to invalidate 
the decree as of the date of its entry, and 
again the expectation would have been rea- 
sonable that there would be acquiescence in 
its restraints. Once more the expectation 
was belied by the event. The defendants, 
or some of them, discovered as_ they 
thought that during the years that had in- 
tervened between the entry of the decree 


q 55,005 


32 


and its final confirmation, conditions in the 
packing industry and in the sale of gro- 
ceries and other foods had been transformed 
so completely that the restraints of the in- 
junction, however appropriate and just in 
February, 1920, were now useless and op- 
pressive. The discovery or supposed dis- 
covery had its fruit in the proceeding now 
before us. On April 12, 1930, the defend- 
ants Swift & Company and Armour & 
Company and their subsidiaries, being no 
longer under the shelter of an order sus- 
pending the injunction, filed a petition to 
modify the consent decree and to adapt 
its restraints to the needs of a new day. 
The prayer was that the petitionérs be 
permitted (1) to own and operate retail 
meat markets; (2) to own stock in stock- 
yard companies and terminal railroads; 
(3) to manufacture, sell and deal in the 144 
articles specified in paragraph fourth of the 
decree, which for convenience will be 
spoken of as “groceries”; (4) to use or 
permit others to use their distributive facili- 
ties in handling such commodities; and one 
of the defendants, Swift & Company, asked 
in addition that the defendants be per- 
mitted to hold interests in public cold- 
storage warehouses and to sell fresh milk 
and cream. Of the five defendants named 
in the original suit, one, Morris & Com- 
pany, sold out to Armour & Company in 
1923, and discontinued business. The two 
other defendants, Wilson and Cudahy, did 
not join in the petition to modify the de- 
cree, but stated in open court that théy 
would consent to such modification as the 
court might order provided it be made ap- 
plicable to the defendants equally. All the 
requests for modification were denied ex- 
cept numbers 3 and 4, of which 4 is merely 
ancillary to 3 and calls for no separate con- 
sideration. The modification in respect of 
number 3 gave permission to deal at whole- 
sale in groceries and other enumerated 
commodities, but maintained the injunction 
against dealing in them at retail. In every 
other respect, the decree of February 27, 
1920, was continued in force as originally 
entered. The modifying decree, which was 
entered January 31, 1931, is the subject of 
this appeal. 

We are not doubtful of the power of a 
court of equity to modify an injunction in 
adaptation to changed conditions though it 
was entered by consent. The power is 
conceded by the Government, and is chal- 
lenged by the interveners only. We do not 
go into the question whether the inter- 
vention was so limited in scope and pur- 
pose as to withdraw this ground of 
challenge, if otherwise available. Standing 
to make the objection may be assumed, and 
the result will not be changed. Power to 
modify the decree was reserved by its very 
terms, and so from the beginning went 
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hand in hand with its restraints. If the 
reservation had been omitted, power there 
still would be by force of principles in- 
herent in the jurisdiction of the chancery. 
A continuing decree of injunction directed 
to events to come is subject always to 
adaptation as events may shape the need. 
Ladner v. Siegel, 298 Pa. St. 487, 494, 495; 
Emergency Hospital v. Stevens, 146 Md. 159; 
Larson v. Minn. N. Electric Ry. Co., 136 
Minn. 423; Lowe v. Prospect Hill Cemetery 
Assn., 75 Neb. 85. The distinction is be- 
tween restraints that give protection to 
rights fully accrued upon facts so nearly 
permanent as to be substantially impervious 
to change, and those that involve the su- 
pervision of changing conduct or condi- 
tions and are thus provisional and tentative 
(Ladner v. Siegel, supra). The result is all 
one whether the decree has been entered 
after litigation or by consent (American 
Press Assn. v. United States, 245 Fed. 91). 
In either event, a court does not abdicate 
its power to revoke or modify its mandate 
if satisfied that what it has been doing has 
been turned through changing circum- 
stances into an instrument of wrong.” We 
reject the argument for the interveners 
that a decree entered upon consent is to 
be treated as a contract and not as a ju- 
dicial act. A different view would not help 
them, for they were not parties to the con- 
tract, if any there was. All the parties to 
the consent decree concede the jurisdic- 
tion of the court to change it. The inter- 
veners gain nothing from the fact that the 
decree was a contract as to others, if it 
was not one as to them. But in truth what 
was then adjudged was not a contract as 
to any one. The consent is to be read as 
directed toward events as they then were. 
It was not an abandonment of the right to 
exact revision in the future, if revision 
should become necessary in adaptation to 
events to be. 


Power to modify existing, we are brought 
to the question whether enough has been 
shown to justify its exercise. 

The defendants, controlled by experienced 
business men, renounced the privilege of 
trading in groceries, whether in concert 
or independently, and did this with their 
eyes open. Two reasons, and only two, 
for exacting the surrender of this adjunct 
of the business were stated in the bill of 
complaint. Whatever persuasiveness the 
reasons then had, is theirs with undimin- 
ished force to-day. 

The first was that through the ownership 
of refrigerator cars and branch houses as 
well as other facilities, the defendants were 
in a position to distribute substitute foods 
and other unrelated commodities with sub- 
stantially no increase of overhead. ‘There 
is no doubt that they are equally in that 
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position now. Their capacity to make such 
distribution cheaply by reason of their ex- 
isting facilities is one of the chief reasons 
why the sale of groceries has been per- 
mitted by the modified decree, and this in 
the face of the fact that it is also one of 
the chief reasons why the decree as orig- 
inally entered took the privilege away. 


The second reason stated in the bill of 
complaint is the practice followed by the 
defendants of fixing prices for groceries so 
low over temporary periods of time as to 
eliminate competition by rivals less fav- 
orably situated. 


Whether the defendants would resume 
that practice if they were to deal in gro- 
ceries again, we do rfot know. They would 
certainly have the temptation to resume it. 
Their low overhead and their gigantic size, 
even when they are viewed as separate 
units, would still put them in a position 
to starve out weaker rivals. Mere size, ac- 
cording to the holding of this court, is not 
an offense against the Sherman act unless 
magnified to the point at which it amounts 
to a monopoly (United States v. United 
States Steel Corp., 251 U. S. 417; United 
States v. International Harvester Co., 274 
U. S. 693, 708), but size carries with it an 
opportunity for abuse that is not to be 
ignored when the opportunity is proved 
to have been utilized in the past. The orig- 
inal decree at all events was framed upon 
that theory. It was framed upon the theory 
that even after the combination among the 
packers had been broken up and the 
monopoly dissolved, the individual units 
would be so huge that the capacity to en- 
gage in other forms of business as ad- 
juncts to the sale of meats should be taken 
from them altogether. It did not say that 
the privilege to deal in groceries should 
be withdrawn for a limited time, or until 
the combination in respect of meats had 
been effectually broken up. It said that the 
privilege should be renounced forever, and 
this whether the units within the combina- 
tion were acting collectively or singly. The 
combination was to be disintegrated, but 
relief was not to stop with that. To curb 
the aggressions of the huge units that would 
remain, there was to be a check upon their 
power, even though acting independently, 
to wage a war of extermination against 
dealers weaker than themselves. We do 
not turn aside to inquire whether some of 
these restraints upon separate as distin- 
guished from joint action could have been 
opposed with success if the defendants had 
offered opposition. Instead, they chose to 
consent, and the injunction, right or wrong, 
became the judgment of the court. Gro- 
ceries and other enumerated articles they 
were not to sell at all, either by wholesale 
or by retail. Even the things that they 


were free to sell, meats and meat products, 
they were not to sell by retail. The court 
below annulled the restraint upon sales of 
groceries by wholesale, but retained the 
prohibition in respect of sale by retail both 
for groceries and for meats. The one pro- 
hibition equally with the other was directed 
against abuse of power by the individual 
units after the monopoly was over; and 
the death of the monopoly, the breaking 
up of the combination, if an adequate rea- 
son for terminating one of them, is an 
adequate reason for terminating both. 


We have said that the defendants are 
still in a position, even when acting sepa- 
rately, to starve out weaker rivals, or at 
least that the fear of such abuses, if ra- 
tional in 1920, is still rational today. The 
meat monopoly has been broken, for the 
members now compete with one another. 
The size of the component units is sub- 
stantially unchanged. In 1929, the latest 
year for which any figures are furnished 
by the record, the sales made by Swift and 
Armour, each, amounted to over a billion 
dollars; those made by all the defendants 
together to over $2,500,000,000; and those 
made by their thirteen chief competitors 
to only $407,000,000. Size and past aggres- 
sions induced the fear in 1920 that the de- 
fendants, if permitted to deal in groceries, 
would drive their rivals to the wall. Size 
and past aggressions leave the fear un- 
moved today. Changes there have been 
that reduce the likelihood of a monopoly 
in the business of the sale of meats, but 
none that bear significantly upon the old- 
time abuses in the sale of other foods. The 
question is not whether a modification as 
to groceries can be made without prejudice 
to the interests of producers of cattle on 
the hoof. The question is whether it can 
be made without prejudice to the interests 
of the classes whom this particular restraint 
was intended to protect. Much is made in 
the defendants’ argument of the rise, of 
the chain stores to affluence and power, and 
especially of chains for the sale of groceries 
and other foods. Nothing in that develop- 
ment eradicates the ancient peril. Few of 
the chain stores produce the foods they 
have for sale, and then chiefly in special 
lines. Much, indeed most, of what they 
offer, they are constrained to buy from 
others. They look to the defendants for 
their meats, and if the ban of this decree 
is lifted, they will look to the defendants 
for other things as well. Meats and gro- 
ceries today are retailed at the same shops, 
departments of a single business. The de- 
fendants, the largest packers in the country, 
will thus hold a post of vantage, as com- 
pared with other wholesale grocers, in 
their dealings with the chains. They will 
hold a post of vantage in their dealings 
with others outside the chains. When they add 
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groceries to meats, they will do so, they 
assure us, with substantially no increase of 
the existing overhead. Thus in the race 
of competition they will be able by their 
own admission to lay a handicap on rivals 
overweighted at the start. The oppor- 
tunity will be theirs to renew the war of 
extermination that they waged in years 
gone by. 

Sporadic instances of unfair practices even 
in the meat business are stated in the find- 
ings to have occurred since the monopoly 
was broken, practices as to which the de- 
fendants’ officers disclaim responsibility or 
knowledge. It is easy to make such ex- 
cuses with plausibility when a business is 
so huge. They become less plausible when 
the size of the business is moderate. Re- 
sponsibility is then centered in a few. If 
the grocery business is added to the meat 
business, there may be many instances of 
unfair pressure upon retailers and others 
with the design of forcing them to buy 
from the defendants and not from rival 
grocers. Such at any rate was the ra- 
tionale of the decree of 1920. Its restraints, 
whether just or excessive, were born of 
that fear. The difficulty of ferreting out 
these evils and repressing them when dis- 
covered supplies an additional reason why 
we should leave the defendants where we 
find them, especially since the place where 
We fing them is the one where they agreed 
to be. 

There is need to keep in mind steadily 
the limits of inquiry proper to the case be- 
fore us. We are not framing a decree. We 
are asking ourselves whether anything has 
happened that will justify us now in chang- 
ing a decree. The injunction, whether right 
Or wrong, is not subject to impeachment 
in its application to the conditions that ex- 
isted at its making. We are not at liberty 
to reverse under the guise of readjusting. 
Life is never static, and the passing of a 
decade has brought changes to the grocery 
business as it has to every other. The in- 
quiry for us is whether the changes are so 
important that dangers, once substantial, 
have become attenuated to a shadow. No 
doubt the defendants will be better off if 
the injunction is relaxed, but they are not 
suffering hardship so extreme and unex- 
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pected as to justify us in saying that they 
are the victims of oppression. Nothing 
less than a clear showing of grievous wrong 
evoked by new and unforeseen conditions 
should lead us to change what was decreed 
after years of litigation with the consent 
of all concerned. 

The case comes down to this: the defend- 
ants had abused their powers so grossly 
and persistently as to lead to the belief 
that even when they were acting separately, 
their conduct should be subjected to ex- 
traordinary restraints. There was the fear 
that even when so acting they would still 
be ready and able to crush their feebler 
rivals in the sale of groceries and kindred 
products by forms of competition too ruth- 
less and oppressive to be accepted as fair 
and just. Wisely or unwisely, they sub- 
mitted to these restraints upon the exercise 
of powers that would normally be theirs. 
They chose to renounce what they might 
otherwise have claimed, and the decree of 
a court confirmed the renunciation and 
placed it beyond recall. 

What was then solemnly adjudged as a 
final composition of an historic litigation 
will not lightly be undone at the suit of 
the offenders, and the composition held 
for nothing. 

The decree should be reversed and the 
petitions dismissed. 


The Cuter Justice, Mr. Justice SuTHER- 
LAND and Mr. Justice STONE took no part in 
the consideration and decision of this case. 


Mr. Justice Butter, dissenting. 


The facts on which the District supreme 
court allowed modification of parts of the 
1920 consent injunction are set forth in its 
findings prepared in accordance with 
Equity Rule 701%. They are discussed and 
amplified in a painstaking opinion con- 
tained in the record. I think they are 
sustained by the evidence and are sufficient 
to support the decree. 


Conditions affecting competition in the 
lines of business carried on by defendants 
have changed since 1920. Indeed the Gov- 
ernment, after the introduction of evidence 
by appellees, formally stipulated that they 
“are in active competition with each other” 
etc. The facts negative any suggestion 


1 Census figures in respect of slaughtering and meat packing establishments in 1921 and 1927 are as 


follows: 
Value of Production per Year 


$5,000 toe S20 000 eens one 
$20:000 to ~$1001000. 9.. F.e.. 


$100.000 to $500,000... 
$500,000 to $1,000,000. . 
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Total 


1921 1927 
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360 429 

112 163 
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The relation between each of the defendant packers’ production of meat and lard and total j i 
of these articles in the United States during the years 1920 and 1929 are as follows: Be Piss 
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that danger of monopolistic control now 
exists. Each of the principal packers has 
suffered discouraging operating losses. 
One of them, retiring from business, sold 
its plants to another. The purchaser, in 
order to avoid failure, was compelled to 
refinance and has not earned reasonable 
profits in any year. Another, being em- 
barrassed, passed into the hands of a re- 
ceiver, was subsequently adjudged bankrupt 
and later re-organized. Only two have 
continued able to sustain themselves. It is 
shown without dispute that defendants’ 
earnings, whether considered in relation to 
sales or to the worth of property invested, 
are low and substantially less than those of 
others carrying out the same lines of busi- 
ness.” 

Since 1920 the manufacture and distribu- 
tion of food have grown greatly and to a 
large extent have come to be carried on 
by integrated concerns in strong hands, 
which have taken over and are handling 
many products from the sources of produc- 
tion to consumers. More and more, meat— 
formerly distributed through shops selling 
little if anything else—is sold in stores 
carrying groceries and other articles of 
food. The diversification of the business 
of defendants permitted by the modification 
of the injunction is in harmony with pres- 
ent legitimate tendencies in the business 
of producing and selling meat, groceries 
and other articles of food. In all branches 
of such activities there is strong and active 
competition. The use by defendants of 
their employees and facilities for the sale 
and distribution of groceries as well as 
meat would not give them any undue ad- 
vantage over their competitors. Under 
present conditions the relief granted below 
would not enable them to inflict the evils 
of monopoly upon any part of the food 
industry. The denial of that relief makes 
against competition intended to be pre- 
served by the Sherman Act. Defendants 
should be permitted more efficierttly to use 
their help and equipment to lessen their 
operating expenses. That makes for lower 
prices and so is in the public interest. 

The wholesale grocers, represented here 
by objecting intervenors, are not entitled to 


the court’s protection against the competi- 
tion of non-members or of defendants 
carrying on separately and competing ac- 
tively. They may not avoid the burden of 
sustaining themselves in a free and open 
market by protestation of fear that, if 
allowed to engage in the grocery business 
at all, defendants will unfairly compete in 
violation of the federal anti-trust laws. If 
and whenever shown necessary for the pro- 
tection of the commerce safeguarded by 
the original decree, the Government may 
have the modified provisions restored or 
new ones added. 


There is nothing in the original com- 
plaint that makes for reversal here. The 
Government’s allegations were denied by 
answer. The decree was entered without 
evidence or findings pursuant to a written 
stipulation between the Government and 
the defendants expressly providing that 
“this stipulation shall not constitute or be 
considered as an admission, and the ren- 
dition or entry of the decree, or the decree 


“itself, shall not constitute or be considered 


as an adjudication that the defendants, or 
any of them, have in fact violated any law 
of the United States.” And that provision 
was in exact words incorporated in and 
made a part of the decree. Thus the Gov- 
ernment consented to, and the court adopt- 
ed, this provision quite as much as the 
defendants consented to the other parts of 
the decree. 

The fact that defendants thereafter ap- 
plied to have the decree vacated upon 
grounds directed only to the power of the 
court to enter it ought not to be regarded 
as militating against them or their good 
faith—particularly when it is recalled that 
this court, when reviewing that proceeding, 
deemed the questions presented of sufh- 
cient importance to call for their argument 
a second time. 276 U. S. 311. 

I am of opinion that the facts found. 
taken with those conceded or established 
by uncontradicted evidence, justly entitle 
appellees to the measure of relief given 
below, and that the modifying decree should 
be affirmed. 

I am authorized to say that Mr. Justice 
Van DEVANTER concurs in this opinion. 


2 The following table groups the defendants’ earnings and compares them with the combined earnings 


of 15 competitors from 1920 to 1929: 


Percentage of Percentage of 


Percentage of Percentage of 


Defendants’ Competitors’ Defendants’ Competitors’ 
Earnings Earnings Earnings on Earnings on 

Year on Sales on Sales Net Worth Net Worth 
1920 18 -76 .88 2.48 
1921 3.05 (Loss) -17 (Loss) 10.27 (Loss) 5.80 (Loss) 
1922 -10 2.72 35 10.87 
1923 1.58 3.40 5.65 12.00 
1924 1.77 3.39 6.46 13.28 
1925 1.44 2.03 5.82 9.11 
1926 185 2.65 5.03 12.24 
1927 -63 2.07 2.49 9.83 
1928 1.24 Sak? 5.13 14.10 
1929 1.06 2.68 4.55 14.02 
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Indiana Quartered Oak Co. v. FTC 


[55,006] tndiana Quartered Oak Co., Petitioner, v. Federal Trade Commission, 


United States Circuit Court of Appeals, Second Circuit. 


May 9, 1932. 


Prior decree, prohibiting use of the term “Philippine Mohogany” in designating 
certain types of hardwood coming from the Philippine Islands and the products made 
from such wood, modified to permit use of the term “Philippine Mahogany” consistent 
with a subsequent order of the Commission upon a retrial of the issues here involved in 


certain other cases. 


Before Manton, SwAN and CuHasg, Circuit Judges. 


Motion to modify an order to cease and desist entered herein. 
Robert E. Healy, Esq., Chief Counsel for Federal Trade Commission. 


Nims, Esq., Solicitor for Petitioner. 


Manton, Circuit Judge. An order was 
issued against the petitioner, on August 16, 
1927, to cease and desist from advertising, 
selling or offering for sale certain woods 
of the Philippine Islands as mahogany or 
Philippine mahogany. An application was 
made by the petitioner to review the order 
in this court and the order was affirmed on 
May 14, 1928. See: Indiana Quartered Oak 
Co. uv. Federal Trade Comm., 26 Fed. (2d) 
340; certiorari denied, 278 U. S. 623. The 
order and mandate of this court was en- 
tered against the petitioner on October 14, 
1929. It required the petitioner to refrain 
from designating its goods as mahogany or 
Philippine mahogany. 

It appears from the petition now filed 
that at the time of the entry of the order 
to cease and desist against the petitioner, 
other dealers and users of similar woods of 
the Philippine Islands were established in 
business and they advertised, sold and des- 
ignated their same woods as Philippine 
Mahogany. Subsequent to the order of 
affirmation of this court, these dealers peti- 
tioned the Federal Trade Commission to 
institute new proceedings against one of 
their number, alleging that a more com- 
plete disclosure of the facts regarding the 
subject matter would effect a different re- 
sult. This the Federal Trade Commission 
did, selecting the Gillespie Furniture Com- 
pany of Los Angeles, California, as re- 
spondent, and issued its complaint against 
it on December 14, 1929. The allegations 
of that complaint were the same as con- 
tained in the complaint issued against this 
petitioner. An answer was filed, the trial 
proceeded on the issues thus framed, and 
a very voluminous record of 8000 pages 
was made. On this record, the Federal 
Trade Commission, one Commissioner dis- 
senting, dismissed the complaint against 
the Gillespie Furniture Company. Between 
the time of the issuance of the complaint 
against the Gillespie Furniture Company 
and the dismissal of that complaint by the 
Commission, complaints were filed against 
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Motion granted. 


Harry D. 


14 other dealers or users of the same kind 
of wood, also advertised and sold as Phil- 
ippine Mahogany. Subsequent to the dis- 
missal of the petition against the Gillespie 
Furniture Company, these complaints were 
dismissed by the Commission upon a stipu- 
lation and order of dismissal reading “Re- 
spondent hereby stipulates and agrees that 
in its sale, description and advertisement of 
the wood of the Philippine Islands which 
it has heretofore designated and described 
as ‘Philippine Mahogany’ and articles of 
commerce made therewith, it will not em- 
ploy the word ‘mahogany’ in connection 
with the sale of said wood without the 
modifying term ‘Philippine’.” 

It is here alleged that the 15 dealers re- 
ferred to above, against whom complaints 
were issued, and other dealers and users 
of the same wood who are not bound by 
the orders of any court do now freely ad- 
vertise, sell and designate their wood and 
products composed thereof by the common 
and accepted name of Philippine Mahog- 
any, whereas this petitioner by reason of 
the order and decree of this court is re- 
strained from designating its same wood 
by that designation. The petition alleges 
that the defendant is handicapped in re- 
sponding to the invitations to bid offered 
by architects and builders when Philippine 
mahogany is designated in the specifica- 
tions and therefore is not free to compete 
with other dealers in the same wood. It 
claims it is thus penalized by reason of the 
order of this court while its competitors 
are under no restraint, due to the subse- 
quent action taken by the respondent with 
reference to its competitors. It points out 
that similar orders were entered against 
other dealers in the Eighth and Ninth Cir- 
cuit Courts of Appeals, and that the Fed- 
eral Trade Commission on April 15, 1932, 
directed its chief counsel to prepare a peti- 
tion to be filed in those courts, in which the 
Federal Trade Commission and the dealers 
against whom orders of the court were en- 
tered, similar to the order against this peti- 
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tioner, will jointly ask for a modification 
so that they will be free to designate their 
wood as Philippine Mahogany and not as 
mahogany without qualification. 

The prayer for relief is that this court 
modify its former order and decree to the 
extent of permitting petitioner to be free 
to use the term “Philippine Mahogany” 
consistent with the order of the Commis- 
sion entered against the 14 other dealers 
and users of wood, or that we vacate our 
order and decree so entered and remand the 
proceedings, together with the record there- 
in, to the Federal Trade Commission for 
further consideration. 

The Circuit Courts of Appeals are grant- 
ed exclusive jurisdiction to enforce, set 
aside, or modify orders of the Commission. 
Judicial Code, § 128, 43 Stat. 813 (28 U. S. 
C. A. §225); Fed. Trade Comm. Act, §5, 
Beviotatesl® (5 Us SiG) Ass 45)) this 
court therefore has original jurisdiction in 
the matter of setting aside or modifying 
orders of the commission. With such orig- 
inal jurisdiction, it has the power to vacate 
its own order upon good cause shown and 
where equity demands such action. Such 
power is inherent in a court of equity 
where a modification of an injunctive or- 
der is sought. United States v. Swift, U.S. 
Sup. Ct. decided May 2, 1932; In re Jackson. 


9 Fed. 493; Lowe v. Prospect Mill Cemetery 
Assn., 75 Neb. 85; Larson v. Minnesota El. 
Ry. Co., 136 Minn. 423. 

The allegations of the petition, which 
are all admitted by the respondent, set 
forth sufficient reason why we should mod- 
ify the order entered. The subsequent 
investigation made by the Commission satis- 
fied it that using the qualifying term “Phil- 
ippine” in the sale of the petitioner’s wood 
and selling it as “Philippine Mahogany” 
would eliminate the unfair competition 
charged against it originally when this case 
was here before, and now if the order to 
cease and desist in its original form stands 
against the petitioner it places it in a posi- 
tion where it would be unable to fairly 
compete with its competitors. Under these 
circumstances, this court should act and 
will do so. An order will therefore be en- 
tered by this court modifying the order of 
affrmance directing the petitioner to cease 
and desist, so that petitioner will be per- 
mitted to use the term “Philippine Ma- 
hogany” consistent with the provisions of 
the order of the Commission entered on 
November 7, 1931, as against other named 
respondents and petitioners in the trade of 
the petitioner. 

Motion granted. 


[155,007] Atlantic Cleaners and Dyers, Inc., Globe Dry Cleaners and Dyers, Arcade- 


Sunshine Co., et al. v. United States. 
United States Supreme Court. 


No. 667. October Term, 1931. 


Decided May 23, 1932 


On appeal from the Supreme Court of the District of Columbia. 
The word “trade” as used in Section 3 of the Sherman Act is broad enough’to include 
the rendering of services in the business of cleaning, dyeing and renovating wearing 


apparel. 


Congress has all the powers of a State legislature in legislating for the District of 
Columbia and may prohibit restraints of trade purely local in character. 


Mr. Justice SUTHERLAND delivered the 
opinion of the Court. : 

This is a suit brought by the United 
States against appellants to enjoin them 
from continuing, in the District of Colum- 
bia, an alleged combination and conspiracy 
in restraint of trade and commerce in 
cleaning, dyeing and otherwise renovating 
clothes, contrary to §3 of the Sherman 
Anti-trust Act, c. 647, 26 Stat. 209; U. »..C, 
Title 15, § 3. Appellants answered, setting 
up affirmatively that they were engaged 
solely in the performance of labor and ren- 
dering service in cleaning, dyeing and 


renovating wearing apparel and other arti- 
cles which had passed into the hands of 
the ultimate consumers thereof, and that 
this did not constitute trade or commerce 
within the meaning of the Anti-trust Act. 
Upon motion the answer was stricken from 
the files, on the ground that the matter 
pleaded was not a valid defense. Appel- 
lants elected to stand upon their answers; 
and a decree was entered as prayed. The 
case comes here by appeal under the pro- 
visions of the Act of February 11, 1903, 
AA es2 Stat..o25. (Ue OO melitic tong co. 
Swift & Co. v. United States, 276 U. S. 211, 
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322; United States v. California Canneries, 
PUY Oh Ss BES), Doles: 

Upon the facts which stand admitted and 
those affirmatively pleaded by the answers, 
the sole question to be determined is 
whether, within the meaning of §3 of the 
Sherman Act, appellants are engaged, in 
trade or commerce in the District of 
Columbia. 


The facts, established as above, are that 
they are carrying on the business of clean- 
ing, dyeing and renovating wearing apparel 
at plants located in the District, in part, 
and in some cases principally, at wholesale 
pursuant to contracts or engagements with 
numerous so-called retail dyers and clean- 
ers who maintain shops in the District for 
receiving from the public clothing to be 
cleaned, dyed or otherwise renovated. Ap- 
pellants, in August, 1928, met together in 
the District and agreed to raise the then 
current prices charged for cleaning, dyeing 
and renovating clothes, and formulated and 
agreed upon certain minimum and uniform 
prices, which they, and each of them, should 
thereafter charge and receive for the per- 
formance of such service. They further 
agreed to assign and allot to one another 
the retail dyers and cleaners, who, there- 
upon, were to be held, respectively, as ex- 
clusive customers. The agreement to 
maintain prices and assign and allot cus- 
tomers has been and is being carried into 
effect. 


Sections 1 and 3 of the Sherman Act 
provide as follows: 


“Sec. 1. Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or with 
foreign nations, is hereby declared to be ille- 


AL og SS ls 

“Sec. 3. Every contract, combination in form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce in any Territory of the United 
States or of the District of Columbia, or in restraint 
of trade or commerce between any such Territory 
and another, or between any such Territory or Terri- 
tories and any State or States or the District of 
Columbia, or with foreign nations, or between the 
District of Columbia and any State or States or 
foreign nations, is hereby declared illegal. we 


The words describing the activity de- 
clared to be illegal are the same in both 
sections, namely, “restraint of trade or 
commerce.” The contention on behalf of 
appellants is that the words, being identical, 
should receive the same construction in § 3 
as in the preceding §1; that §1 rests solely 
on the commerce clause of the Constitu- 
tion; that the words “trade or commerce” 
in §1 cannot be broader than the single 
word “commerce” as used in that clause; 
and that commerce does not include a busi- 
ness such as that carried on by appellants. 

Assuming, but not deciding, that if the 
acts here charged had involved interstate 
transactions appellants would not come 
within the provisions of §1, because the 
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scope of the words “trade or commerce” 
must there be limited by the constitutional 
power to regulate commerce, it does not 
follow that the same words contained in 
§ 3 should be given a like limited construc- 
tion. Most words have different shades of 
meaning and consequently may be variously 
construed, not only when they occur in 
different statutes, but when used more than 
once in the same statute or even in the 
same section. Undoubtedly, there is a 
natural presumption that identical words 
used in different parts of the same act are 
intended to have the same meaning. Court- 
auld v. Legh, L. R., 4 Exch. 126, 130. But 
the presumption is not rigid and readily 
yields whenever there is such variation in 
the connection in which the words are used 
as reasonably to warrant the conclusion 
that they were employed in different parts 
of the act with different intent. Where 
the subject matter to which the words refer 
is not the same in the several places where 
they are used, or the conditions are differ- 
ent, or the scope of the legislative power 
exercised in one case is broader than that 
exercised in another, the meaning well may 
vary to meet the purposes of the law, to 
be arrived at by a consideration of the 
language in which those purposes are ex- 
pressed, and of the circumstances under 
which the language was employed. See 
State v. Knowles, 90 Md. 646, 654; Henry vw. 
Trustees, 48 Ohio St. 671, 676; Feder vw. 
Goetz, 264 Fed. 619, 624; James et al. v. City 
of Newberg et al., 101 Ore. 616, 619; County- 
Seat of Linn Co., 15 Kans. 500, 527. 


It is not unusual for the same word to 
be used with different meanings in the same 
act, and there is no rule of statutory con- 
struction which precludes the courts from 
giving to the word the meaning which the 
legislature intended it should have in each 
instance. L. & N. R. Co. v. Gaines, 3 Fed. 
266, 277-278. Thus, for example, the mean- 
ing of the word “legislature,” used several 
times in the federal Constitution, differs ac- 
cording to the connection in which it is 
employed, depending upon the character of 
the function which that body in each in- 
stance is called upon to exercise. Smiley 
v. Holm, — U. S. —, decided April 11, 1932. 
And, again in the Constitution, the power 
to regulate commerce is conferred by the 
same words of the commerce clause with 
respect both to foreign commerce and in- 
terstate commerce. Yet the power when 
exercised in respect of foreign commerce 
may be broader than when exercised as to 
interstate commerce. In the regulation of 
foreign commerce an embargo is admis- 
sible; but it reasonably cannot be thought 
that, in respect of legitimate and unobjec- 
tionable articles, an embargo would be 
admissible as a regulation of interstate 
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commerce, since the primary purpose of the 
clause in respect of the latter was to secure 
freedom of commercial intercourse among 
the states. See Groves et al. v. Slaughter, 
15 Pet. 449, 505; Steamship Company v. Port- 
wardens, 6 Wall. 31, 32-33; Buttfield v. Stran- 
ahan, 102 U. S. 470, 492. Compare Russell 
Co. v. United States, 261 U. S. 514, 520, 521. 


Section 1 having been passed under the 
specific power to regulate commerce, its 
meaning necessarily must be limited by the 
scope of that power; and it may be that 
the words “trade” and “commerce” are 
there to be regarded as synonymous. On 
the other hand, § 3, so far as it relates ex- 
clusively to the District of Columbia, could 
not have been passed under the power to 
regulate interstate or foreign commerce 
since that provision of the section deals 
not with such commerce but with restraint 
of trade purely local in character. The 
power exercised, and which gives vitality 
tc the provision, is the plenary power to 
legislate for the District of Columbia, con- 
ferred by Art. I, § 8, cl. 17 of the Constitu- 
tion. Under that clause, Congress possesses 
not only every appropriate national power, 
but, in addition, all the powers of legisla- 
tion which may be exercised by a state in 
dealing with its affairs, so long as other 
provisions of the Constitution are not in- 
fringed. Capital Traction Company v. Hof, 
174 U. S.1, 5. Undoubtedly, under that ex- 
tensive power, it was within the competency 
of Congress to prohibit and penalize the 
acts with which appellants are here charged ; 
and the only question is whether by §3 
it has done so. 

A consideration of the history of the 
period immediately preceding and accom- 
panying the passage of the Sherman Act 
and of the mischief to be remedied, as well 
as the general trend of debate in both 
houses, sanctions the conclusion that Con- 
gress meant to deal comprehensively and 
effectively with the evils resulting from 
contracts, combinations and conspiracies in 
restraint of trade, and to that end to exer- 
cise all the power it possessed. In passing 
§ 1, Congress could exercise only the power 
conferred by the commerce clause; but in 
passing §3, it had unlimited power, except 
as restricted by other provisions of the 
Constitution. We are, therefore, free to 
interpret § 3 dissociated from § 1 as though 


* One of the earliest decisions under the common 
law is Diers Case, 2 Henry V, 5, pl. 26, which arose 
jn the time of Henry V (1414). There a weaver had 
bound himself for a moderate consideration not to 
follow his craft within the town for a limited time. 
Before the expiration of the time, however, his ne- 
cessities sent him back to the loom, and an action 
against him for damages was brought. The learned 
Judge, in deciding the case not only held the obli- 
gation to be void, but_anite evidently considered it 


it were a Separate and independent act, and 
thus viewed, there is no rule of statutory 
construction which prevents our giving to 
the word “trade” its full meaning, or the 
more extended of two meanings, whichever 
will best manifest the legislative purpose. 
See United States v. Hartwell, 6 Wall. 385, 
396; Sacramento Nav. Co. v. Salz, 273 U. S. 
326, 329-330. 

We perceive no reason for holding that 
Congress used the phrase “restraint of 
trade’ in §3 in a narrow sense. It is true 
that the word “trade” is often employed as 
(mporting only traffic in the buying, selling 
or exchanging of commodities; but it is also 
true that frequently, if not generally, the 
word is used in a broader sense. This is 
pointed out in The Schooner Nymph, 1 
Summ. 516, 517-518; 18 Fed. Cas. 506, No. 
10,388. Construing §32 of the Coasting 
and Fishery Act of 1793, c. 8, 1 Stat. 305, 
316, which declares that any licensed ship, 
etc., which shall be employed in any other 
“trade” than that for which she is licensed 
shall be forfeited, Mr. Justice Story in that 
case said: 


“The argument for the claimant insists, that 
‘trade’ is here used in its most restrictive sense, and 
as equivalent to traffic in goods, or buying and sell- 
ing in commerce or exchange. But I am clearly of 
opinion, that such is not the true sense of the 
word, as used in the 32d section. In the first place 
the word ‘trade’ is often and, indeed, generally used 
in a broader sense, as equivalent to occupation, em- 
ployment, or business, whether manual or mercan- 
tile. Wherever any occupation, employment, or 
business is carried on for the purpose of profit, or 
gain, or a livelihood, not in the liberal arts or in 
the learned professions, it is constantly called a 
trade. Thus, we constantly speak of the art, mys- 
tery, or trade of a housewright, a shipwright, a tailor. 
a blacksmith, and a shoe-maker, though some of 
these may be, and sometimes are, carried on without 
buying or selling goods.” 


A like view was taken by Pollock, B., in 
Bank of India v. Wilson, L. R., 3 Exch. Div. 
108, 119-120.* See also Buckelew v. Mar- 
tens, — N. J. —, 156 Atl. 436; American 
Laundry Co. v. E. & W. D.C. Co., 199 Ala. 
154; Campbell v. Motion Picture M. Op. 
Union, 151 Minn. 220, 231-232. 


We think the word “trade” was used in 
§ 3 of the Sherman Act in the general sense 
attributed to it by Justice Story and, at 
least, is broad enough to include the acts 
of which the Government complains. 


Decree affirmed. 


criminal as well. With some display of feeling he 
said—‘“‘The obligation is void as being contrary to 
the common law and by G—if the plaintiff were here 
he should go to prison until he paid a fine to the 
King.” And even a century or two later, when the 
rule in respect of contracts in restraint of trade had 
became less strict, in Mitchell v. Reynolds, 1 Peere 
Williams 181, 193, Parker, C. J., referring to 
Diers Case, approved the indignation of the judge, 
‘tho’ not his manner of expressing it.” 
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[55,008] Nercham Warren Corporation v. Federal Trade Commission. 


United States Circuit Court of Appeals, 


June 6, 1932. 


Second Circuit. 


The use of paid testimonials without disclosing that such testimonials are paid for 
is not an unfair method of competition within the jurisdiction of the Federal Trade 


Commission. 


In order to have jurisdiction for a proceeding under the Federal Trade Commission 
Act, there must be some practice tending towards monopoly or undue restraint of trade 
involving some dishonesty in labeling or marketing the goods. 

Before Manton, SWAN and CuHasg, Circuit Judges. 


Petition to review an order of the Federal Trade Commission ordering the petitioner 
to cease and desist in its methods of advertising. Northam Warren Corporation, peti- 


tioner, seeks the review. Order reversed. 


Breed, Abbott & Morgan, Esqs., Attorneys for Petitioner. 
Robert E. Healy, Esq., Chief Counsel, Fed- 


Edward A. Craighill, Jr., Esq., of Counsel. 
eral Trade Commission. 


Clinton H. Blake, Esq., Miner W. Tuttle, 


Martin A. Morrison, Esq., Assistant Chief Counsel. 
P. Whiteley, Esq., Attorney for Respondent. 


Dana T. Ackerly, Esq., 


Richard 
Blake & Voorhees, Esqs., Amicus Curiae. 
Esq., of Counsel. Covington, Burling & 


Rublee, Esqs., Attorneys for Standard Brands. J. Harry Covington, Esq., Dean Acheson, 


Esq., H. Thomas Austern, Esq., of Counsel. 


Manton, Circuit Judge. This is a peti- 
tion to review an order of the Federal 
Trade Commission of December 14, 1931, 
ordering the petitioner to cease and desist 
in its advertising and use of testimonials 
and endorsements of its toilet articles and 
preparations, for which testimonials or en- 
dorsements the petitioner has paid substan- 
tial sums of money without disclosing that 
fact in the advertisements. The petitioner 
concedes that it paid to certain well-known 
persons of the theatrical and social life of 
the community, substantial sums for con- 
sent to use their testimonials with their 
signatures thereto. The statements con- 
tained in the testimonials, the Commission 
expressly found, were truthful expressions 
of opinion of and concerning petitioner’s 
products. They accurately set forth the 
opinion of each of the several authors of 
the testimonials or recommendations. The 
Commission, however, found that the fail- 
ure to disclose that the petitioner paid 
substantial sums of money to the persons 
named for the testimonials “has the capac- 
ity and tendency to mislead and deceive 
the ultimate purchasers of said prepara- 
tions into the erroneous belief that said 
testimonials are entirely voluntary and un- 
bought, and tends to and does divert trade 
from competitors who do not use pur- 
chased testimonials in advertising their 
products.” 

The petitioner is a New York corpora- 
tion engaged in manufacturing toilet 
articles, and particularly preparations for 
the care of finger nails and cuticle which 
are Sold under the trade name of “Cutex.” 
These preparations are sold in interstate 


1New York Civil Rights Law (Art. 5, § 50). for- 
bids any firm or corporation to use, for advertising 
purposes or for the purposes of trade, the name, por- 
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commerce through jobbers and retailers. 
It has an annual sales volume of between 
two and three million dollars. 

The question is therefore presented 
whether Congress has conferred upon the 
Federal Trade Commission jurisdiction, in 
the interest of the public, to prohibit as an 
unfair method of competition, tending to 
create a monopoly or unduly to restrain 
trade, the use of admittedly truthful testi- 
monials, unless accompanied by a state- 
ment that payment has been made for their 
use.’ There is no claim of misbranding, 
falsity or insufficiency in the statement 
labeling the product. In such case action 
by the Commission would be justified 
under the provisions of the act, for such 
would be deception necessarily tending to 
promote unfair competition with those who 
were selling the true article as the genuine 
product. Eastman Kodak Co. v. F. T. C., 
274 U. S. 619; Fed. Trade Comm. v. Western 
Meat Co., 272 U. S. 554; Berkey & Gay Fur- 
niture Co. v. Fed. Trade Comm., 42 Fed. (2) 
427 (C. C. A. 6). The quality of the pe- 
titioner’s products is not brought into 
question; nor is there a charge that its 
products were inadequately labeled or so 
testified to, by testimonials, as to induce 
the public to purchase from it under prac- 
tices of deception. The endorsements are 
said to be neither exaggerations nor un- 
truthful. There is no claim of monopoly. 
It would seem, therefore, that there was 
10 violation of the Sherman Anti-Trust or 
Clayton Acts. While the testimonials, if 
having merit, may tend to increase the vol- 
ume of business, still, if an honest opinion 
is expressed under the signature of the 


trait or picture of any living person without having 
first obtained the written consent of such person. 
such use, without consent, is a misdemeanor. 
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giver of such testimonial, the public can- 
not be presumed to be induced to purchase 
the petitioner’s products in any way or 
manner that might be said to tend to divert 
trade from competitors who do not use 
testimonials in advertising their products. 
It is doubtful if the public is gullible enough 
to believe that such testimonials are given 
without compensation. But if they are paid 
for, providing they are truthful, no one is 
deceived, 


Section 5 of the Federal Trade Commis- 
sion Act (U. S. C., Title 15, §45; 38 Stat. 
717) was recently considered by the 
Supreme Court in Federal Trade Comm. v. 
Raladam Co, (283 U. S. 643), where the 
court pointed out that the act was supple- 
mentary to the Sherman Anti-Trust Act 
and the Clayton Act (Fed. Trade Comm. v. 
Beech Nut Co., 257 U. S. 441), and said: 


“The object of the Trade Commission Act was to 
stop in their incipiency those methods of competition 
which fall within the meaning of the word ‘unfair.’ 
* * * In a case arising under the Trade Com- 
mission Act, the fundamental questions are, whether 
the methods complained of are ‘unfair,’ and whether, 
as in cases under the Sherman Act, they tend to the 
substantial injury of the public by restricting compe- 
tition in interstate trade and ‘the common liberty to 
engage therein.’ The paramount aim of the act is 
the protection of the public from the evils likely to 
result from the destruction of competition or the 
restriction of it in a substantial degree, and this 
presupposes the existence of some substantial com- 
petition to be affected, sirrce the public is not con- 
cerned in the maintenance of competition which 
itself is without real substance. Imnternatl. Shoe Co. 
uv. Fed. Trade Comm., 280 U. S. 291.” 


The Supreme Court, referring to the 
words “unfair method of competition,” said 
in Fed. Trade Comm. v. Gratz (253 U. S. 421, 
at page 427): 

“They are clearly inapplicable to practices never 
heretofore regarded as opposed to good morals be- 
cause characterized by deception, bad faith, fraud or 
oppression, or as against public policy because of 
their dangerous tendency unduly to hinder compe- 
tition or create monopoly.” 

The Federal Trade Commission Act does 
not purport to establish a decalogue of 
good business manners or morals. Its 
purpose is to strike down at their inception 
practices which are unfair and which, if 
permitted to run their full course, would 
result in the creation of a monopoly and 
an undue restraint of trade. Even if a 
practice may be regarded as unethical, it 
would still be beyond the purview of the 
act if it lacks the public interest necessary 
to support the Commission’s jurisdiction. 
Fed. Trade Comm. v. Klesner, 280 U. S. 19. 
The Commission does not suggest that 
these testimonials tend to create a monop- 
oly; they do not have a tendency to create 
an undue restraint of trade. The strongest 
argument the respondent makes is that 
failure to state the price paid for the testi- 


monial amounts to deception and misrep- 
resentation concerning the  petitioner’s 
product and in that way the petitioner is 
able to deprive honest manufacturers of a 
market. Fed. Trade Comm. v. Winsted 
Hosiery Co., 258 U. S. 483. But where 
unlawful restraint of trade has been ordered 
to be discontinued it has always appeared 
that there was some dishonesty in labeling 
or marketing the goods. Fed. Trade 
Comm. v. Winsted Hosiery Co., supra; 
Guarantee Veterinary Co. v: Fed. Trade 
Comm., 285 F. 853 (C. C. A. 2); Royal Bak- 
ing Powder Co. v. Fed. Trade Comm., 281 
Fed. 744 (C. C. A. 2); Procter & Gamble v. 
Fed. Trade Comm., 11 Fed. (2) 47 (C. C. A. 
6). In order that the Commission proceed 
in the public interest, the courts have in- 
sisted not only upon a showing that the 
practice is unfair and disapproved, but also 
that the public are misled thereby. Fed. 
Trade Comm. v. Klesner, supra. 


The use of testimonials, which are truth- 
fully stated under the signature of the 
giver, cannot in any sense be regarded as 
unfair competition or as involving a tend- 
ency to restrain competition unduly, and 
the Commission was without jurisdiction 
to interfere. In N. J. Asbestos Co. v. Fed. 
Trade Comm. (264 Fed. 509), this court 
held that a long-standing practice of enter- 
tainment of buyers and employees of cus- 
tomers, such as furnishing liquor, cigars, 
meals and theatre tickets is not an unlawful 
practice giving the Commission jurisdiction 
to act. In Ostermoor & Co. v. Fed. Trade 
Comm. (16 Fed. [2] 962), we held that an 
advertisement showing a picture of a mat- 
tress uncovered at one end and extending 
to a surprising degree, exaggerating the 
actual thickness and resiliency of the layers, 
was not an unfair method of competition. 
We said: 

“In our judgment, this pictorial representation of 
the process of manufacturing Ostermoor mattresses 
and of the materials used therein, even though exag- 
gerated as to their characteristics, cannot deceive the 
average purchaser * There is no basis for 
the finding that substantial numbers of purchasers 


had been misled and deceived by the grossly exag- 
gerated pictorial representation.” 


Becatise a prominent person ventures an 
opinion without being requested to do so 
is no guaranty either of veracity or good 
judgment. If the testimonials involved 
here represent honest beliefs of the en- 
dorsers, there is no misrepresentation con- 
cerning the product, and no_ unfair 
competition is created. We have no right 
to presume that endorsers of commercial 
products falsify their statements because 
they have received compensation. There 
are no misrepresentations and the Com- 
mission was without jurisdiction. Order 
reversed. 
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[ 55,009] The Dextone Co. v. Building Trades Council of Westchester County et al. 
United States Circuit Court -of Appeals, Second Circuit. July 11, 1932. 


Those found to have been guilty of participating in a combination or conspiracy 
to restrain trade in violation of the Sherman Anti-Trust Act are liable for everything 
done during the existence of the alleged combination or conspiracy regardless of the 
exact time he became a member or the extent of his participation. 


The attorney’s fees are fixed by the court and not by the jury; and the defendants 
should be held jointly liable for the attorney’s fees. 


Before: MANToN, SWAN and Aucustus N. Hann, Circuit Judges. 

Appeal from the District Court of the United States for the Southern District of 
New York. 

Action by The Dextone Company under section 4 of the Clayton Act (I5-USEA 
sec. 15) for treble damages. The jury rendered a verdict against one group of defend- 
ants (called the New York defendants) for $11,000 and against another group (called 
the Westchester defendants) for $2,000 jointly with the New York defendants. These 
sums being trebled and a $10,000 attorney’s fee added, of which $3,000 was charged 
jointly against both groups, judgment, including costs, was entered in favor of the plain- 
tiff for $43,115.55 against the New York defendants and for $9,115.55 against the West- 


chester defendants. 
against the Westchester defendants. 


The plaintiff appeals only from that part of the judgment entered 
Citation on appeal was issued to all the defend- 


ants, but only those constituting the Westchester group have appeared. Judgment 
reversed and cause remanded with directions. 

Gleason, McLanahan, Merritt & Ingraham, Attorneys for Appellant, Walter Gordon 
Merritt, of Counsel. Sydney A. Syme, Attorney for Appellees. : 


Swan, Circuit Judge: For the purpose of 
this appeal a very brief statement of the 
facts will suffice. A more complete account 
of the controversy between the parties may 
be found in Decorative Stone Co. v. Building 
Trades Council, 18 F. (2d) 333 (S. D.N. Y.), 
aff'd, 23 F. (2d) 426. In that suit the pres- 
ent plaintiff, suing in its former corporate 
name, obtained a decree enjoining the 
present defendants from continuing the 
acts upon which the judgment herein is 
based. A similar decree was also rendered 
in a suit brought by the United States. 
Shortly thereafter the present action for 
damages was begun. The plaintiff was en- 
gaged in the production of cast stone in 
New Haven, Connecticut, which it shipped 
in interstate commerce to the metropoli- 
tan district of New York. The defendants 
conspired to exclude the plaintiff from this 
market by a course of conduct that violated 
the Sherman Act. This conspiracy in re- 
straint of interstate commerce was formed 
in 1923 by the New York defendants. Two 
years later the Westchester defendants, 
namely, Building Trades Council of West- 
chester County and William M. McGeory, 
joined the combination. The trial court 
instructed the jury that although the New 
York defendants were liable for all the 
damages caused by the conspiracy from its 
inception, the Westchester defendants were 
liable only for that part of the damages 
which accrued after they joined the com- 
bination. The jury returned a verdict as- 
sessing the plaintiff’s total damages at 
$11,000 but finding the Westchester defend- 
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ants liable for only $2,000 of that amount 
Judgment was then entered as already 
described. 

The principal error assigned relates to 
that portion of the charge which resulted 
in a verdict against the Westchester de- 
fendants for less than the entire loss in- 
flicted upon the plaintiff. It is contended 
that every person who participates in a 
conspiracy is liable for everything done 
during the period of its existence regard- 
less of the,exact time at which he becomes 
a member or the extent of his participation. 
As applied to the circumstances of the case 
at bar where the Westchester defendants, 
knowing of the prior existence of the con- 
spiracy, allied themselves with the New 
York defendants in order to promote the 
object for which it was organized, we think 
this contention is clearly correct. Lincoln 
v. Claflin, 7 Wall. 132, 138; United Mine 
Workers v. Coronado Coal Co., 258 F. 829, 
838 (C. C. A. 8), reversed in 259 U. S. 344, 
393 on grounds not affecting the validity of 
the rule; Eyak River Packing Co. v. Huglen, 
255 P. 123, 126 (Wash.) ; Patch Mfg. Co. v. 
Protection Lodge, 60 Atl. 74, 80 (Conn.); 
Jayne v. Loder, 149 F. 21, 30 (C. C. A. 3): 
and cases cited infra relating to entry of 
judgment upon the verdict. Indeed, the 
Westchester defendants cite no authority 
to the contrary, but now contend that there 
were “two separate and distinct combina- 
tions,” with the first of which they had 
no connection. It is true they had no con- 
nection with the early activities of the com- 
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bination in the sense of actively participating 
therein; but this is exactly what the rule 
does not require the plaintiff to prove. If 
the argument means that there were two 
distinct conspiracies, one relating to acts 
in New York City and the other to acts in 
Westchester County, it is without support 
in the record. The conspiracy was from 
the first to keep the plaintiff’s stone out of 
the metropolitan area. In its early stages 
it was more effectively put into operation 
within the city than outside, and only after 
the Westchester defendants joined did it 
become thoroughly effective in Westchester 
County, but there is no evidence that there 
were two distinct conspiracies. Nor was 
the case tried on any such theory. Under 
the authorities above cited the appellees’ 
affiliation with the conspiracy was sufficient 
to render them liable for all the damages 
is caused. The court erred in giving the 
instruction complained of. 


It remains to determine what effect the 
error had and how it is to be cured. It 
resulted in the jury attempting to appor- 
tion the plaintiff's damages between the 
two groups of defendants and in the entry 
of a judgment for a different amount against 
each group. Such apportionment of dam- 
ages and the judgment entered thereon 
were clearly wrong. In Washington Gas 
Light Co. v. Lansden, 172 U. S. 534, 552, 
Mr. Justice Peckam wrote for the court: 

“All the defendants joined in a plea of not guilty, 
and the jury could not find a verdict of guilty 
against all, and apportion the damages among the 
several defendants by giving a certain amount as 
against the company and a certain other amount as 
against the individual defendants. Those of the 
wrongdoers who are sued together and found guilty 
in an action of tort are liable for the whole injury 
to the plaintiff, without examining the question of 
the different degrees of culpability.” 


In the case at bar, the plaintiff elected to 
sue all the defendants jointly and to the 
extent of $9,115.55 it has procured a joint 
judgment against both groups of defend- 
ants. While the form of the jury’s verdict 
was wrong in its attempted apportionment 
of damages, the meaning of their verdict 
was made entirely clear by questions put 
to them by the court. They found the 
plaintiff's total loss to be $11,000, and they 
found all the defendants guilty of the con- 
spiracy. Indeed, as to the latter issue they 
were given a peremptory instruction, the 
only questions left to them being the 
amount of the plaintiff’s loss and its ap- 
portionment between the two groups of 
defendants. The verdict therefore estab- 
lished the guilt of all the defendants and 
the total damages they cause the plaintiff 
by their wrongful combination. Hence the 
jury’s attempt to apportion to the West- 
chester group only a part of the damages 
should have been ignored as surplusage, 
and judgment should have been entered 


for the full amount against all the wrong- 
doers. Such a defect in the verdict may be 
cured either by the trial court or by the 
appellate court without the granting of a 
new trial. Polsey v. Waldorf-Astoria, Inc., 
216 App. Div. 86; Farber v. Demino, 254 
N. Y. 363, 365; Hall v. McClure, 212 P. 875 
(Kan.) ; Simpson v. Perry, 9 Ga. 508; Halsey 
v. Woodruff, 9 Pick. 555; Olson v. Nebraska 
Telephone Co., 127 N. W. 916 (Neb.) ; Lake 
Erie & W.R. R. Co. v. Halleck, 136 N. E. 39 
(Ind. App.) ; cf. Ohio Valley Bank v. G. S. 
Bank & Trust Co., 11 F. (2d) 87 (C. C. A. 
‘pe City of Birmingham v. Hawkins, 196 Ala. 


There is in this no infringement of the 
constitutional rights of the litigants to a 
trial by jury such as vitiated the action 
of the appellate court in directing judgment 
non obstante veredicto in Slocum v. N. Y. 
Life Ins. Co., 228 U.S. 364. As the Supreme 
Court has recently explained in Gasoline 
Products Co., Inc. v. Champlin Refining Co., 
283 U. S. 494, 499, the Slocum case means 
that the Seventh Amendment does not per- 
mit the entry of judgment on a trial at law 
before a jury upon an issue of fact without 
the verdict of a jury, but it does not require 
a new trial of an issue once determined 
by a verdict according to law, even though 
another and separable issue must be tried 
again. In the present case the jury has 
determined the amount of the plaintiff's 
loss and the defendants’ responsibility for 
it. Merely the form of their verdict was 
wrong and we do not trespass upon the 
province of the jury in correcting that de- 
fect in form and ordering such judgment 
as should properly have been entered on 
such verdict. See Fort Scott v. Hickman, 
112 U. S. 150, 165. There is no necessity 
for a new trial, for the erroneous instruc- 
tion complained of did not affect the jury’s 
determination of the total damages suffered 
by the plaintiff. 

The attorney’s fees were fixed by the 
court and not by the jury. In view of the 
foregoing argument it is apparent that all 
the defendants should have been held joint- 
ly liable for the $10,000 allowed by the 
trial court as a reasonable fee. 

Other errors assigned by the appellant 
do not require detailed discussion. It will 
suffice to say that we think the court’s 
charge as to damages, aside from the in- 
struction already discussed as to appor- 
tionment, was correct and adequate. If 
there was error in permitting the defend- 
ants to offer evidence in respect to their 
motives, it was cured by the charge that 
they must pay for the damage done plaintiff, 
even though they mistakenly thought they 
were -doing right. 

Judgment reversed and cause remanded 
with direction to enter a judgment against 
the Westchester defendants for $43,115.55 
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Youngclaus v. Omaha Film Board of Trade 
[55,010] William N. Youngclaus v. Omaha Film Board of Trade, et al. 
United States District Court, Lincoln Division, Nebraska. July 2, 1932. 


A combination of moving picture distributors to refrain from competition among 
themselves by agreeing that they will each grant a period of protection to one exhibitor 
over another as to the exhibition of first run pictures, is an unreasonable restraint of 


trade. 


Muncer, D. J. In this suit the plaintiff 
seeks to enjoin the defendant from enforc- 
ing a plan of operation, which he alleges 
is in violation of the anti-trust laws of the 
United States. The plaintiff is engaged in 
business as an exhibitor of moving pictures 
jn Madison, Nebraska. At Norfolk, Nebraska, 
less than fifteen miles away, is a rival mov- 
ing picture exhibitor. Norfolk is a city 
having a population of over 9,000 and less 
than 12,500. The defendant distributors 
and others entered into an agreement 
among themselves not to license the use 
of a picture by the plaintiff for a period of 
time (not exceeding ten days) after the 
picture had been displayed by the rival 
theater at Norfolk. 


It has been the custom of distributors 
of moving pictures to place in contracts 
licensing the use of such pictures by ex- 
hibitors a provision that the licensee is to 
have the right to exhibit the picture a cer- 
tain number of days before it may be 
exhibited in other theaters in the same 
territory, although such other theaters may 
have licenses to exhibit the same picture, 
and to place in the license contracts of 
such other theaters a provision, that the 
picture must not be exhibited until the end 
of this so-called protection period. 


The agreement of which the plaintiff 
complains is as follows: 


“UNIFORM ZONING AND PROTECTION 
PLAN 


for 
THE OMAHA DISTRIBUTION 
July 22, 1930 


The following Zoning and Protection Plan is the 
result of careful study of the protection and run 
situations in the City of Omaha and the Omaha 
Distribution Territory by a General Committee rep- 
resenting all interests and established for the pur- 
pose of working out a uniform plan for runs and 
protection that would be fair and reasonable to all 
concerned. 

The General Committee and Sub-committees held 
a series of meetings from June 23 to July 22, 1930, 
at Omaha, Nebraska, considering complaints and 
suggestions that have been made or filed concerning 
runs and protection. 

A CONTINUING ZONING COMMITTEE was 
appointed by the General Committee for the season 


of 1930-31 as follows: 
H. Creal, R. W. Thayer, 


TERRITORY 


R. S. Ballantyne, W. 
W. A. Bowker, S. W. Fitch. Sam Epstein, Harry 
Goldberg, H. B. Day, Phil Monsky, C. A. Brown, 
E. R. Cummings, C. E. Williams, Regina Molseed, 
Secretary to Committee. 

The above committee will meet as the occasion 
requires hereafter as determined by the Committee, 
to hear any complaints of any Exhibitor or Distribu- 
tor in the territory with reference to this Zoning 
and Protection Plan, and to determine what is 
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proper and fair zoning or classification of any theatre 
not covered herein or that may be constructed dur- 
ing such season. A circular letter is being sent to 
all exhibitors in the territory advising them of the 
existence of the Continuing Zoning Committee and 
any requests or complaints for the attention of the 
Committee should be addressed to Regina Molseed, 
Secretary to the Continuing Zoning Committee, 
Omaha Film Board of Trade, Medical Arts Building, 
Omaha, Nebraska. 

Protection and run clauses in all. contracts should 
be complete, explicit and impossible to misinterpret. 
Verbal protection is unenforcible. By having the 
runs in the territory uniform and clearly defined, 
costly and disagreeable blunders and mistakes. in 
booking may be avoided and eliminated. By restrict- 
ing protection within reasonable limits enterprising 
exhibitors can book attractions at earlier dates when 
they will produce greater revenue at their theaters. 
We ask that you do your part in carrying out the 
Zoning Plan as agreed upon in spirit as well as in 
contract, thereby making the plan and its provisions 
a part of your contract by reference. 

First run theatres may specify protection over 
suburban theatres by naming the theatres and num- 
ber of days’ protection in their contracts, provided 
the theatre and number of days are within the maxi- 
mum defined in the Zoning Plan. Subsequent runs 
may define the prior run theatres they will or will 
not follow in their contracts. Adjacent suburbs and 
towns within ten miles of the city limits are consid- 
ered as part of the same city in determining first 
run theatre protection over the city theatres in such 
town or city. 

Classification of admission to be arrived at by 
night prices. In theatres charging various admis- 
sions, classification to be determined by admission 
on the particular picture as to the admission charged, 
e. g., if a theatre charges 30c admission on Sunday, 
Monday and Tuesday they would be entitled to pro- 
tection period set aside for 30c run. If admission 
of 25c is charged on other days of the week protec- 
tion provided for this classification must prevail on 
the run of the picture. 

All plans or devices to avoid a true admission 
classification or run for any theatre, such plan or 
device for the evasion of a true admission price 
classification or run may cause the reclassification o: 
such theatre by Zoning Committee, who in their 
discretion may classify the theatre in accordance 
with the actual admission value of such theatre. 


RUNS AND PROTECTION 


PARAMOUNT, WORLD and ORPHEUM, 
OMAHA, maximum protection in the City of Omaha 
after the last day of exhibition over all subsequent 
runs as follows: 

38 days over theatres charging admission of 35¢ 
42 days over theatres charging admission of 30c 
56 days over theatres charging admission of 25c 
77 days over theatres charging admission of 20¢ 
98 days over theatres charging admission of 15¢ 

120 days over theatres charging admission of 10c 

SPARE, OMAHA, maximum protection after the 
last day of exhibition over all subsequent runs as 
follows: 

28 days over theatres charging admission of 35¢ 
35 days over theatres charging admission of 30c 
42 days over theatres charging admission of 25c 
63 days over theatres charging admission of 20c 
84 days over theatres charging admission of 15c¢ 

106 days over theatres charging admission of 10c 

PARAMOUNT, WORLD and ORPHEUM, 
OMAHA, maximum protection after the last day of 
exhibition, thirty (30) days over STRAND 
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BROADWAY and LIBER1:x, COUNCIL 
BLUFFS. Seven (7) days additional for each five 
(5c) cents less charged in admission. 


STATE, OMAHA, maximum protection after the 
last day of exhibition, twenty-eight (28) days over 
STRAND, BROADWAY and LIBERTY, COUN- 
CIL BLUFFS. Seven (7) days additional for each 
five cents (5c) less charged in admission. 


STRAND and BROADWAY, COUNCIL 
BLUFFS, maximum protection after the last day 
of exhibition, fourteen (14) days over the LIB- 
ERTY, charging an admission of 30c and seven (7) 
days additional for each five cents (5c) less in 
admission. 


PARAMOUNT, WORLD AND ORPHEUM, 
OMAHA, maximum protection after the last day of 
exhibition as follows: 


28 days over theatres located within a radius of 
from 1 to 25 miles of Omaha. 

7 days over theatres located within a radius of 
from 25 to 35 miles of Omaha. 


COUNCIL BLUFFS, maximum protection after 
the last day of exhibition as follows: 


7 days over theatres located in Iowa within 35 
mile radius of Omaha. 


SIOUX CITY, IOWA 


CAPITOL and ORPHEUM, SIOUX CITY, IA., 
maximum protection after the last day of exhibition 
as follows: 


38 days over theatres charging admission of 35c 
42 days over theatres charging admission of 30c 
56 days over theatres charging admission of 25c¢ 
77 days over theatres charging admission of 20c 
98 days over theatres charging admission of 15c 
120 days over theatres charging admission of 10c 


IOWA and PRINCESS, SIOUX CITY, IA.,, 
maximum protection after the last day of exhibition 
as follows: 


28 days over theatres charging admission of 35c 
35 days over theatres charging admission of 30c 
42 days over theatres charging admission of 25c 
63 days over theatres charging admission of 20c 
84 days over theatres charging admission of 15c 

106 days over theatres charging admission of 10c 

HURSL MRUON a VATRES) = SLOUxKe eCIRY, 
IOWA, maximum protection after the last day of 
exhibition as follows: 

21 days over all theatres located within a radius 
of from 1 to 25 miles of Sioux City. 

STUART, ORPHEUM and LINCOLN, LIN- 
COLN, NEBRASKA, maximum protection after the 
last day of exhibition as follows: 

38 days over theatres charging admission of 35¢ 
42 days over theatres charging admission of 30c 
56 days over theatres charging admission of 25c 
77 days over theatres charging admission of 20c 
98 days over theatres charging admission of 15c 
120 days over theatres charging admission of 10c 


COLONIAL and RIALTO, LINCOLN, 
NEBRASKA, maximum protection after the last day 
of exhibition as follows: 

28 days over theatres charging admission of 35c 
35 days over theatres charging admission of 30c 
42 days over theatres charging admission of 25c 
63 days over theatres charging admission of 20c 
84 days over theatres charging admission of 15c 
106 days over theatres charging admission of 10c 


FIRST RUN THEATRE, LINCOLN, NEBRAS- 
KA, maximum protection after the last day of exhi- 
bition as follows: 

14 days over all theatres located within a radius 
of from 1 to 20 miles of Lincoln. 


OUT-STATE PROTECTION BETWEEN 
TOWNS 


Towns of 20,000 to 15,000 population to have 14 
days protection within a radius of 15 miles. 
owns of less than 15,000 to 12,500 population to 
have 12 days protection over a radius of 15 miles. 
Towns of less than 12,500 to 9,000 population to 
have protection of 10 days over a radius of 15 miles. 


Towns of less than 9,000 to 5,000 population to 
have protection of 10 days over a radius of 10 miles. 

Towns of Jess than 5,000 population shall not have 
protection to exceed 7 days over a radius of 10 miles. 

This same provision was intended to apply and 
has always applied in favor of out-state exhibitors 
as well as city exhibitors. 

(2) The Plan limits normally subsequent run the- 
atres contracting for a prior run only so far as it 
limits the amount of protection that may. be accorded. 

(3) Any exhibitor whose protection is provided 
for under the Plan may agree with the distributor 
for a less amount of protection than is provided in 
the Plan.” 


The defendants contend that this plan 
was a mere statement of the maximum pro- 
tection period which could be granted to 
the Norfolk theater. Obviously the plan 
is mandatory upon the distribution to grant 
some period of protection. The course of 
dealing under it shows that it was intended 
that the distributors should grant whatever 
period (not exceeding ten days) which the 
Norfolk theatre should request. Whatever 
the length of the period, whether for one 
day or more, the distributors limited their 
freedom to contract according to their in- 
dividual judgments, as to the period of 
protection to be accorded to the Norfolk 
theater and to be imposed upon the plain- 
tiff. This agreement has been enforced 
against the plaintiff. 

Whatever may be the right of the dis- 
tributors separately and individually to 
license the exhibition of pictures by con- 
tracts giving to the licensees the exclusive 
right of exhibition for a period of time, a 
combination of distributors, such as exists 
here, controlling a large part of the trade 
in interstate commerce, to refrain from 
competition among themselves in making 
such licensing agreements with exhibitors, 
by agreeing that they will each grant a 
substantial period of protection to one ex- 
hibitor over a rival distributor in competi- 
tive territory, is an unreasonable restraint 
of interstate trade, and is condemned by 
the anti-trust laws of the United States. 


The plaintiff is entitled to the right to 
bargain with distributors who are free 
from a combination among themselves not 
to bargain with the plaintiff unless he shall 
consent that his rival shall have had the 
first opportunity to exhibit a picture. 


The recent cases of Paramount Famous 
Corp. v. United States, 282 U. S. 30 and 
United States v. First National Pictures, Inc., 
282 U. S. 44, state the principles which are 
applicable in this case. 

An argument has been made in this case 
of the need of protection for the exhibitor 
who purchases the right to display a pic- 
ture but the same contention in principle 
was presented to the court in the Para- 
mount Famous Lasky Corporation case, 
wherein the right was asserted to contract 
for arbitration as a method of settling dis- 
putes, and the court said: 
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“The Sherman Act seeks to protect the public 
against evils commonly incident to the unreasonable 
destruction of competition and no length of discus- 
sion or experimentation amongst parties to a combi- 
nation which produces the inhibited result can give 
validity to their action. Congress has so legislated 
‘as to prevent resort to practices which unduly 
restrain competition or unduly obstruct the free flow 
of such commerce, and private choice of means must 
yield to the national authority thus exerted.’ East- 
ern States Lumber Assn. v. United States, supra, 613. 


“Tt may be that arbitration is well adapted to the 
needs of the motion picture industry; but when 
under the guise of arbitration parties enter into 
unusual arrangements which unreasonably suppress 
normal competition their action becomes illegal. 


Court Decisions 
FTC v. Powe 


“In order to establish violation of the Sherman 
Act it is not necessary to show that the challenged 
arrangement suppresses all competition between the 
parties or that the parties themselves are discon- 
tented with the arrangement. The interest of the 
public in the preservation of competition is the pri- 
mary consideration. The prohibitions of the statute 
cannot ‘ be evaded by good motives. The 
law is its own measure of right and wrong, of 
what it permits, or forbids, and the judgment of the 
courts cannot be set up against it in a supposed 
accommodation of its policy with the good intention 
of parties, and it may be, of some good results,’ 
Standard Sanitary Mfg. Co. v. United States, 226 
Uae Ss 20:) 49552 


A decree is entered accordingly. 


[755,011] Federal Trade Commission v. Thomas E. Powe and F. C. Harrington, 


trading as Thomas E. Powe Lumber Co. 


United States Circuit Court of Appeals, Eighth Circuit. 


July 2, 1932. 


Decree modified on petition of the Federal Trade Commission to permit use of 
term “Mahogany” with modifying term “Philippine.” 


Order Modifying Decree 


This Court on June 28, 1929, on the duly 
verified petition of the Federal Trade Com- 
mission, petitioner herein, having entered 
its decree affirming an order to cease and 
desist entered against Thomas E. Powe 
and F. C. Harrington, partners, trading as 
Thomas E. Powe Lumber Company, their 
officers, directors, agents, employees and 
successors forthwith to comply with said 
order to cease and desist, and to cease and 
desist from the practices in said decree 
described; and the said Thomas E. Powe 
and F. C. Harrington, partners, trading as 
Thomas E. Powe Lumber Company, re- 
spondents herein, having petitioned this 
Court to modify said decree; and the said 
Federal Trade Commission having joined 
with the said Thomas E. Powe and F. C. 
Harrington, partners, trading as Thomas 
E. Powe Lumber Company, in their peti- 
tion to modify said decree; 

Ir 1s HEREBY ORDERED, ADJUDGED AND DeE- 
CREED, that the said decree of this Court 


entered on June 28, 1929, against said 
Thomas E. Powe and F. C. Harrington, 
partners, trading as Thomas E. Powe Lum- 
ber Company, be and the same is hereby 
modified, so that as modified, said decree 
be and the same is hereby made to provide 
as follows: 


Ir.1s Heresy OrpERED, ADJUDGED AND DE- 
CREED, that said Thomas E. Powe and F. C. 
Harrington, partners, trading as Thomas 
E. Powe Lumber Company, their agents 
and employees forthwith cease and desist 
from advertising, describing or otherwise 
designating or offering for sale or selling 
in commerce with foreign nations or among 
the states of the United States or in the 
District of Columbia, under the term 
“Mahogany,” or any other term of similar 
import, woods known under the common 
or trade names “Red Lauan,”’ ‘White 
Lauan,” and “Tanguile” (all three of which 
are also sometimes called Bataan and 
Lamao), unless said term is accompanied 
by the modifying term ‘‘Philippine.” 


[1 55,012] Federal Trade Commission, Petitioner, v. A. E. Smith, Electric Bond & 


Share Co., et al. 


United States District Court, Southern District of New York. August 19, 1932. 


The defendant holding company is held to be engaged in interstate commerce 
because (1) although it does not own a majority of stock in any of its subsidiaries, it 
does exercise considerable control over such companies, one-fourth of whose business 
is interstate, and (2) its own activities in the purchase and shipment of materials for 
such subsidiaries is interstate in character, and therefore it is subject to the investigatory 


power of the Federal Trade Commission under Sec. 6a of the Federal Trade Com- 
mission Act. 
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FTC v. Smith 


_ Kyox, D. J. The above entitled proceed- 
ing is now before the Court for the second 
time. When previously here, respondent’s 
objections to certain subpoenas duces 
tecum issued by the Commission were sus- 
tained for the reason that, upon the dis- 
closures then made to the court, the process 
was so all-inclusive in its requirements as 
to be outside the boundaries of the Com- 
mission’s authority, and in violation of 
respondent’s rights and privileges as con- 
ferred by the Fourth Amendment of the 
Federal Constitution. Upon the same oc- 
casion, I overruled objections made by 
respondent to certain questions which 
counsel for the Commission had propound- 
ed to individual witnesses. 


The rulings then made were based upon 
an assumption that Electric Bond and 
Share Company 


“as to a part of its business was engaged in inter- 
-tate commerce.” 


it was said that,— 


“if respondents wish to contest the propriety of 
this assumption, the matter will have to go to a 
master, or, if petitioner wishes an adjudication to 
the effect that the interstate business of the Elec- 
tric Bond & Share Company is so intimately as- 
sociated and connected with interstate commerce 
that all the compariy’s activities are subjected to the 
jurisdiction of the commission, a reference will be 
required to establish the fact.’’ 


See Federal Trade Commission v. Smith, et 
al., 34 Fed. (2d) 323. Thereupon the mat- 
ter was referred to H. Snowden Marshall, 
Esq., to take testimony and report upon 
the interstate feature of the litigation. Be- 
fore making a report, Mr. Marshall died. 
The parties subsequently entered into a 
stipulation of facts which, it has been 
agreed, shall stand in the place of evidence 
that might have been adduced before a 
Master. Upon such stipulation, and the 
conclusions to be drawn therefrom, the 
Court must now render a decision. 


At the outset, notice should be taken that 
petitioner once more urges me to uphold 
the duces tecum subpoenas heretofore con- 
sidered. That issue has gone against peti- 
tioner, and whatever inferences are here 
to be drawn from facts not previously 
before the court, they cannot, retroactively 
give vigor to process already found to have 
been without vitality. 


In the light of the stipulation of the 
parties, attention should first be given to 
the question as to whether the business of 
Electric Bond and Share Company, or a 
substantial portion thereof, is of such char- 
acter as fairly to bring it within the realm 
of interstate commerce. Such decision as 
may be rendered will be determinative of 
the propriety of the assumption in which 
indulgence was had when the case was 
first here. It, also, will serve as a dec- 


iaration as to the investigatory authority, 
if any, of the Federal Trade Commission 
with respect to the affairs of Electric Bond 
& Share Company. 


The stipulation shows the respondents to 
be a corporation of the State of New York, 
with its main office within this city. The 
corporation renders engineering, financial 
and advisory services of a technical and 
specialized character to certain groups of 
public utility companies and to certain 
holding companies, which, through stock 
ownership, control a number of specified 
public utility companies in the United 
States, and in foreign countries. Respon- 
dent also owns substantial investment in- 
terests in stock and other securities of 
companies controlling through stock own- 
ership certain public utility companies in 
the United States, and elsewhere. It dees 
not, however, own a majority of the voting 
stock of any company doing a public utility 
business in this country, or of any other 
company which owns securities of any 
company doing a public utility business in 
the United States. 

As respects the holding companies which 
enter into the present inquiry, respondent’s 
stock ownership is as follows: 


American Power & Light Company, 21.73% 
Electric Power & Light Corporation, 13.42% 
Lehigh Power Securities Corporation, 13.25% 
National Power & Light Company, 20.77% 


The corporate enterprises just enumer- 
ated hold from a majority to one hundred 
per cent of the capital stock of sixty-eight 
subsidiary operating companies. Approxi- 
mately one-fourth of these companies sell 
some of their product in interstate com- 
merce. 


Both litigants agree that the aforemen- 
tioned holding companies are nothing more 


than is implied in. the descriptive term 
applied to them. They do not maintain 
separate offices, their affairs being carried 
on by the staff employed by respondent 
at its headquarters in New York. The 
corporate officers of the holding companies 
are largely interlocking. 


The subsidiary operating companies have 
their own official organizations, boards of 
directors and executives. In all cases, nev- 
ertheless, some of the official staffs of the 
subsidiaries are likewise officers of Electric 
Bond and Share Company, and in some 
instances these latter predominate. An 
example of the inter-relationship existing 
between the various organizations is to be 
found in the fact that in the years 1926 and 
1927, the president of Electric Bond and 
Share Company was, at the same time, a 
director of American Power & Light Com- 
pany, and of seven of its operating sub- 
sidiaries: a director of Electric Power and 
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Light Corporation and of two of its sub- 
sidiaries, and a director of National Power 
and Light Company, and of four other 
companies subsidiary thereto. Similarly, 
sixteen other officials of respondent were 
also officers or directors in a great number 
of the subsidiary holding and operating 
companies. 


The stipulation likewise discloses the 
fifty largest holders of voting stock in the 
four holding companies. Among such 
stockholders are Electric Bond and Share 
Company, Electric Investors, officers, di- 
rectors and employees of respondent, and 
other individuals closely associated with, 
or friendly to that organization. 


From what has been made to appear to 
the Court, it is plain that the services per- 
formed by respondent on behalf of the 
holding and subsidiary operating compa- 
nies, and which, broadly speaking, relate 
to legal, engineering, secretarial, fiscal, in- 
vestigatory- and general advisory matters, 
are not such as will here avail the péti- 
tioner. Without analyzing the services 
rendered by respondent within the fore- 
going classifications, I shall content myself 
by concluding that they have to do with 
activities which, under authoritative deci- 
sions, are not recognized as constitut- 
ing interstate commerce. See Graniteville 
Manufacturing Company v. Query, 283 U. S. 
376; Hemphill v. Orloff, 277 U. S. 537; 
Moore v. New York Cotton Exchange, 270 
U. S. 593; Blumenstock Brothers v. Curtis 
Publishing Company, 252 U. S. 436; Hall v. 
Geiger-Jones Co., 242 U. S. 539; United 
States Fidelity & Guaranty Company v. Ken- 
tucky, 231 U. S. 394; New York Life Insur- 
ance Company v. Deer Lodge County, 231 
U. S. 495; Engel v. O’Malley, 219 U. S. 128 
and Federal Baseball Club v. National 
Leaaue. 259 U. S. 200. L 

When, however, the services performed by 
respondent for its associated and affliated 
companies, in certain other capacities are 
scrutinized, the issue before the court may 
not be disposed of so summarily. 

Attached to the stipulation as one of its 
exhibits is a contract between respondent 
and General Electric Company which was 
in force throughout the years 1926 and 
1927, the period with which the present 
dispute is concerned. It relates to the pur- 
chase of electrical apparatus and equip- 
ment for use by a group of corporations 
designated in the contract as “subsidiary 
companies” of the corporate respondent. 
This contract first came into existence in 
1912. It contains, inter alia, the following 
provisions: 


“That whereas, the General Company is engaged 
in the manufacture of electrical apparatus and de- 
sires to sell, subject to the terms and conditions 
hereof, to the Bond and Share Company, and to the 


combanies listed in Schedule attached (hereinafter 
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called Subsidiary Companies), which are engaged 
in the business of central station electric lighting 
or distributing electric power for other purposes, 
for its use and the use of the Subsidiary Com- 
panies, the apparatus manufactured by the General 
Company for central station lighting or for other 
purposes and the Bond and Share Company and 
said Subsidiary Companies are willing to buy such 
apparatus required by them from the General Com- 
pany. ; 

Now, Therefore, in consideration of the premises 
and other convenants hereinafter contained, it is 
agreed as follows :— . 

First: The General Company agrees to furnish 
to the Bond and Share Company and to the Sub- 
sidiary Companies, for use only of said companies, 
electrical apparatus and supplies, including steam 
turbines and adjuncts thereto, and including turbine 
or motor-driven centrifugal exhausters and com- 
pressors, manufactured by the General Company 
(but excluding incandescent lamps), required by 
the Bond and Share Company and the Subsidiary 
Companies for its and their business of central 
station lighting or for other purposes for cash or 
on such other terms as may be agreed upon at the 
lowest current prices to its most favored customers 
purchasing in like quantities and under similar con- 
ditions. The prices, terms and other conditions 
applying to various classes of supplies furnished by 
the General Company under this agreement, shall 
be as set forth in the riders, schedules or subsidiary 
agreements which are or which shall hereafter be 
attached to and made a part of this agreement. 

Second: The Bond and Share Company agrees 
to cause to be purchased from the General Company 
such electrical apparatus, supplies and turbines re- 
quired by it or by the Subsidiary Companies in 
its or their business of Central Station lighting or 
for other purposes. wa he 

Sixth: It is further agreed that the terms of this 
agreement and of the riders, schedules, or sub- 
sidiary agreements which are, or which shall 
hereafter, be attached to or made a part of this 
agreement, shall apply to all companies not enu- 
merated in attached schedule in which the Bond 
and Share Company shall obtain ownership or a 
controlling or operating interest (providing the Gen- 
eral Company shall be free to sell to such com- 
pany); and the Bond and Share Company agrees 
to promptly notify the General Company in case 
they acquire ownership or a controlling or operating 
interest 1m any company not enumerated in attached 
Schedule. 

It is also agreed that if at any time byw reason 
of change im interest, ownership or control, the 
Bond and Share Company shall be unable to con- 
trol the purchase of equipment by any of the Sub- 
sidiary Companies, due notice shall be given the 


General Company and this agreement shall no 
longer be applicable to said subsidiary company.” 
(Italics mine.) 


rom time to time reprints of the agree- 
ment, carrying supplements containing the 
names of corporations entitled to the bene- 
fits of the contract, together with revisions 
of the lists of apparatus covered thereby, 
were furnished to Electric Bond and Share 
Company. The exhibit also includes “g 
supplementary agreement covering con- 
struction work” between respondent and 
General Electric Company. This latter 
document bears date of January 1, 1924, 
and was in force during 1926 and 1927, but 
it is of slight importance to the contro- 
versy, save to indicate that General Elec- 
tric, 1f required, will furnish certain classes 
of workmen to respondent and its subsidi- 
aries, at stipulated rates. 


The purchase contract provided for the 
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allowance of quantity discounts on the ag- 
gregate of all purchases as should be made 
thereunder. As the close of a specified 
contract period, checks for such discounts 
as had accrued under the agreement, and 
which had not previously been allowed, 
drawn to the order of the companies for 
whose accounts apparatus or material had 
been purchased, and proportionate thereto, 
would be forwarded by General Electric 
Company to respondent. The latter in due 
course, would forward the checks to the 
payees named therein, respectively, and re- 
tained for itself no portion of the discounts. 


In passing, it may be noted that, although 
American Gas and Electric Company, 
and its subsidiaries, are scheduled in 
the purchase agreement as entitled to its 
benefits, respondent did no purchasing for 
that holding company, or its subsidiaries 
during the years mentioned. As to them, 
therefore, respondent had no discount 
checks to distribute. 


As construed by the parties to the agree- 
ment, the discounts were to be allowed on 
an “if, as and when” purchase basis, and 
the contract imposed no obligation on 
respondent that purchases should be made 
from General Electric Company, in prefer- 
ence to other manufacturers of electrical 
apparatus and equipment. As a matter of 
fact, a similar purchasing arrangement, not 
in writing, was in force with Westinghouse 
Electric and Manufacturing Company dur- 
ing the years 1926 and 1927, and this was 
known to General Electric Company. 


Notwithstanding, most of the purchases 
(in some classes of apparatus more than 
90 per cent) were made from General Elec- 
tric Company. 

At this point, mention must be made of 
the Phoenix Utility Company. All of its 
capital stock is owned by respondent, and 
its general (New York) office is manned 


entirely by officers and employees of re- 
spondent. This concern, acting on the 
requisition of the operating companies, 
made in pursuance of the terms of super- 
visory agreements with respondent, pur- 
chased apparatus within the years 1926 and 
1927, of an aggregate value of more than 
$5,000,000.00. This sum does not include 
the value of purchases made in connection 
with certain agreements of the operating 
companies relating to construction work. 
Purchase of this class of supplies, which 
were made by Phoenix Utility Company, 
on behalf of the, operating companies, had 
a value of something like $23,000,000. In 
practice, purchase orders of the subsidiaries 
were signed by the Phoenix Utility Com- 
pany as “Purchasing Agent” for the com- 
pany that was to have the apparatus or 


material covered by the order. Shipments 
under such orders were made by the manu- 
facturer or distributor of the apparatus or 
supplies direct to the company that was 
to use the same. 


Most of the purchases made as aforesaid 
moved in interstate commerce. 


Payment for material and supplies thus 
obtained by the operating companies were 
made by them either from their funds in 
New York banks, or at their local places 
of business, as bills were rendered. Such 
payments as were remitted from the New 
York office were made by check of the 
operating companies drawn on a New 
York bank, signed by officers of the oper- 
ating companies who, also, were officers 
or directors of respondent. 


Bills for construction apparatus or ma- 
terial were sent, in ordinary course, to the 
field office of Phoenix Utility Company 
and were paid at such office from funds 
then or theretofore supplied by the oper- 
‘ating company. 

Substantially all fees for services ren- 
dered by Phoenix Utility Company were 
paid to Electric Bond and Share Company. 


As illustrative of the extent of the Com- 
pany’s activities, and the manner in which 
they were carried out, I quote a number 
of clauses taken from its contracts with 
the subsidiary holding companies which, 
it will be remembered, control the operat- 
ing units. In its contract with American 
Power and Light Company, the Electric 
Bond and Share Company states:— 

“C. Supervision of Operation of Subsidiaries: 
We propose to furnish, at our expense, the services 
of our Operating Department, in charge of one of 
our Vice-Presidents, including,—1. A ‘Sponsor’ who 
will be one of our operating specialists, who shall 
be known as ‘sponsor for group, American 
Power and Light Company properties.’ * * * 


“4. Purchasing Department, which will assist in 
the purchase of apparatus and material, and the 
routing and tracing of shipments. The subsidiaries 
will be included in the large general purchase con- 
tracts made by us for lamps, transformers, meters, 
etc., whereby, through the large volume of pur- 
chases, lower prices are secured.” (Italics mine.) 
Exhibit M, pp. 3, 4. 


The contract with the Electric Power 
and Light Corporation contains the follow- 
ing provisions :-— 

“20. We will serve your company in matters 
pertaining to purchasing and, where purchases can 
be made more advantageously by us than by your 
organization, we will conduct such purchases and 
fulfill all functions of a purchasing orgahization in 
so far as can be done in our New York office. For 
purchasing in connection with construction work, 
see Section 28. 

We maintain an information service through 
which we will transmit to your company informa- 
tion in regard to market conditions and other mat- 
ters pertaining to purchasing. 

21. We regularly negotiate and place blanket 
contracts and orders for equipment, material, sup- 
plies, etc., generally used by public utilities, and 
the reauirements of your company will be included. 
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therein, thereby gaining for you the benefits of 
tavorable discount, prices and deliveries obtainable 
through large combined purchases and close con- 
tact with market conditions. if ; 

23. We will serve your company in matters 
pertaining to transportation of materials and sup- 
plies, and will route and classify shipments sup- 
plied against contracts or purchase orders placed 
for it. We will furnish information concerning 
classification and routing of commodities, insurance 
in transit, freight rates, proper procedure in the 
filing of freight claims and the checking and audit- 
ing of transportation invoices, etc.” 

“28. We will, when authorized by separate agree- 
ment, procure ——— or other responsible 
contractor to do for your company construction 
or reconstruction work of any character or magni- 
tude. So long as a construction organization is 
continuously maintained by such contractor on your 
property, new jobs may be added to existing con- 
tract as supplementary to it. Whenever the 
construction organization has, in its entirety, been 
withdrawn from your property, any work requiring 
its return must be covered by a new contract. 

The services which will be performed in con- 
nection with such work will include organization 
and direction of the construction operations, field 
engineering, purchasing materials and equipment, 
obtaining construction superintendents, assembling 
the necessary construction forces and construction 
plant, keeping proper records and books of account 
and all other things necessary or incidental to 
consummation of the work.” 


Similar provisions are to be found in the 
agreement with the National Power and 
Light Company, and in the general form 
of service contract set forth in Exhibit 


4001. 


The foregoing recital engenders an in- 
sistent thought that through the interlock- 
ing relationship of the several corporations 
concerned, the Electric Bond and Share 
Company had much to do with the deter- 
mination by its denominated subsidiaries 
as to when and where they should pur- 
chase apparatus, materials and supplies 
which were required in carrying on their 
respective businesses, and also, that, in 
what was done, the parent company acted 
in other than a purely brokerage capacity. 
The phraseology of the contract with Gen- 
eral Electric Company gives apparent 
recognition to the compulsory character of 
such influence as Electric Bond and Share 
Company chose to exercise over the affairs 
of the subsidiaries. Under the guise otf 
supervisory and advisory services, the par- 
ent concern was afforded an opportunity 
actively to promote purchases from General 
Electric Company. ‘That it did so in great 
volume is obvious. Not only did it charge 
a fee for advisory and supervisory serv- 
ices performed on behalf of the subsidi- 
aries, but, through the medium of its stock 
ownership, it became a beneficiary of such 
profits as accrued to the subsidiaries as a 
result of the purchases. 


The contract with General Electric Com- 
pany,-it should be noted, contained this 
paragraph: 

“Tf * * * the Bond and Share Company shall 
be unable to control the purchase of equipment 
by any of the Subsidiary Companies due notice 
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shall be given the General Company and this agree 
ment shall no longer be applicable to said sub- 
sidiary company.” 

Words such as “control” and “Subsidiary 
Companies” and the phrase “cause to be 
purchased,” which also appears in another 
portion of the agreement when used in any 
contract, usually carry implications that 
are definite and easy to understand. In 
this instance, such implications gather em- 
phasis from the corporate relationship 
existing between Electric Bond and Share 
Company and its subsidiaries. The extent 
to which purchases were made, pursuant 
to the contract, together with the detail 
of their execution and shipment, tend to 
demonstrate that, in handling transactions 
of great volume and high value, Electric 
Bond and Share Company was a ruling 
agent and actively participated in the inter- 
state movement of commerce. 


But, irrespective of all that has been said, 
Electric Bond and Share Company insists 
that it is outside any and all jurisdiction 
of the Federal Trade Commission. In this, 
is the company right or wrong? If reali- 
ties, rather than artificialities are deter- 
minative of the question, it is my belief 
that the company is wrong. 


An examination of the decisions of the 
Supreme Court of the United States, deal- 
ing with the extent of the power of Con- 
gress over commerce among the states, 
discloses the error under which respondent 
labors. 

In Dahnke-Walter Co. v. Bondurant, 257 
JU. S. 282, a Tennessee corporation, pur- 
suant to its practice of purchasing grain 
in Kentucky to be transported to and used 
in its Tennessee mill, made a contract for 
the purchase of wheat, to be delivered in 
Kentucky on the cars of a public carrier, 
intending to forward it to the Tennessee 
destination as soon as delivery was made. 
The court held the transaction to be inter- 
state in character, notwithstanding the con- 
tract was made and to be performed in 
its entirety in Kentucky, and that the pos- 


sibility of a change of intention on the 
part of the purchaser with a consequent 
sale and consignment of the grain within 
the State of Kentucky would not affec: 
the essential character of the transaction. 
In speaking of the scope of interstate 
commerce, the court said at page 290: 


_“Such commerce is not ‘confined to transporta- 
tion from one State to another, but comprehends 
all commercial intercourse between different States 
and all the component parts of that intercourse. 
Where goods in one State are transported into 
another for purposes of sale the commerce does not 
end with the transportation,’ but embraces as well 
the sale of the goods after they reach their destina- 
tion and while they are in the original packages. 
Brown v. Maryland, 12 Wheat. 419, 446-447; Ameri- 
can Steel & Wire Co. v. Specd, 192 U. S. 500, 519, 


On the same principle, where goods are purchased 
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in one State for transportation to another the 
commerce includes the purchase quite as much as 
it does the transportation. American Express Co. v. 
Towa, 196 U. S. 133, 143.” 


In Lemke v. Farmers Grain Co., 258 U. S. 
50, a North Dakota association, in the 
usual course of trade, bought grain in that 
state, placed it on its elevator, loaded it 
promptly on cars, and shipped it to other 
states for sale. The grain even after load- 
ing was subject to be diverted and sold 
locally if the price was offered; but local 
sales were unusual, the company’s entire 
market, practically, being outside North 
Dakota. It was held that the business, 
including the buying of grain in North 
Dakota, was interstate commerce, and that, 
as applied to this business, a North Dakota 
statute requiring purchasers of grain to 
pay a license fee and to act under a defined 
system of grading, inspection and weigh- 
ing and subjecting the prices paid and 
profits made to regulation, was a direct 
burden on interstate commerce. In Shafer 
v. Farmers Grain Co., 268 U. S. 189, a later 
statute of North Dakota having the same 
general purpose was held invalid as applied 
to the same association. The foregoing 
cases, it will be noted, all involved pur- 
chasers who bought goods in sales that 
were completely consummated within a 
single state. If, as a practical matter, the 
Electric Bond and Share Company be re- 
garded as controlling purchases made 
under the contract with the General Elec- 
tric Company (and it agreed therein “to 
cause (apparatus, supplies and turbines) 
to be purchased”), a conclusion that it is 
engaged in interstate commerce is irre- 
sistible. 

And, indeed, if respondent be regarded 
as the broker or agent, and if, in connec- 
tion with such engagement, one of its 
functions was to arrange for the interstate 
shipment of supplies to the operating com- 
panies, it would thereby also be engaged 
in interstate commerce. 

In Di Santo v. Pennsylvania, 273 U. S. 34, 
plaintiff was authorized by four steamship 
companies to sell tickets and orders for 
transpor ation entitling persons to passage 
to and from foreign countries, and to col- 
lect money for the tickets and orders sold. 
He was required to give bonds to the re- 
spective companies and to account for 
moneys received for the tickets, less a per- 
centage for his remuneration. It was de- 
cided that the plaintiff was engaged in 
foreign commerce, and that, consequently, 
a state statute was invalid which required 
such ticket agents, other than railroad and 
steamship companies, to procure a license, 
pay a fee and file a bond as security against 
fraud. The court predicated its holding 
unon Texas Transport Company v. New Or- 


leans, 264 U. S. 150, and McCall v. California, 
136 U. S. 104. In the first of these two 
adjudications, it was held that a state 
license tax could not be laid upon the 
business of a corporation which acted as 
agent for the owners of vessels engaged in 
interstate and foreign commerce, in so- 
liciting and engaging cargo, arranging for 
delivery,on wharf and for stevedores, issu- 
ing bills of lading, collecting freight charges 
and performing other incidental services. 
In the latter case, plaintiff acted as an 
agent in San Francisco for the New York, 
Lake Erie and Western Railroad Company, 
which operated a continuous line of road 
from Chicago to New York. His only duty 
was to induce people to take that route, if 
they were taking a trip east from Chicago. 
He did not sell any tickets for that route. 
Nevertheless, he was declared to be en- 
gaged in interstate commerce and it was 
accordingly held that a municipal license 
tax for the privilege of doing business in 
San Francisco was unconstitutional as ap- 
plied to him. 


At this point, note should be taken of 
the fact that, in the cases just discussed, 
the Congress had not specifically under- 
taken to exercise supervision or control 
over the matters which were there under 
teview. Nevertheless, the Supreme Court 
believed them to be within the protection 
of the commerce clause of the Constitu- 
tion. In the case at bar, the Congress has 
taken a step of affirmative character, even 
though it has not yet chosen definitely to 
regulate holding companies which, through 
intercorporate net works, control the des- 
tinies of subsidiary operating companies 
doing interstate business. In other words, 
it has enacted Section 6-a of the Federal 
Trade Commission Statute. Unequivocally, 
the Federal Trade Commission was vested 
with power 
“to gather and compile information concerning, and 
to investigate from time to time the organization, 
business, conduct, practices and management: of 
any corporation engaged in commerce, excepting 
banks and common carriers subject to the Act to 
regulate commerce, and its relation to other cor- 


porations and to individuals, associations and part- 
nerships.”” 


This enactment, at the very least, re- 
quires a conclusion that a corporation, 
whose activities are such as to give it the 
protection of the Commerce clause under 
the decisions set forth above, should not 
be held to be beyond the reach of the Com- 
mission’s authority. 

Decisions of the courts upholding various 
state taxes, and others of a cognate nature, 
which are called to my attention in support 
of respondent’s contention that Electric 
Bond and Share Company is not engaged 
in interstate commerce, do not rule the 
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question here presented. Most, if not all 
of them, depended upon factors far more 
complex than a finding as to whether a 
particular corporation, in the light of def- 
nite evidence, is engaged in interstate com- 
merce. The question of the propriety of 
allowing a state to regulate a particular 
business in the absence of a regulation by 
Congress; of whether a particular regula- 
tion by Congress is a prohibition to the 
States; of how much, in fact, was regulated ; 
of the actual economic effect of a tax—all 
these factors, and many more, were under 
consideration by the Courts in the cases 
cited by respondent, in their endeavor to 
delineate the sometime shadowy boundary 
between permissible State and Federal 
action. 


But this case presents no such problem. 
A decision by this court that Electric Bond 
and Share Company is engaged in interstate 
cominerce, so as to subject it to the investi- 
gatory power of the Federal Trade Com- 
mission, carries with it no concomitant 
denial of regulatory or taxing power upon 
the part of a state sovereignty. 


This circumstance, when considered in 
connection with the decisions showing how 
much has been held to be included within 
the domain of interstate commerce, tends 
to clarify my conviction that Electric Bond 
and Share Company is “engaged in com- 
merce” within the meaning of the Federal 
Trade Commission Act. 


But, say respondents, since the jurisdic- 
tion of the Commission is limited to inter- 
state commerce, the intrastate business 
and affairs of Electric Bond and Share 
Company are outside of the Commission’s 
authority, even though concession should 
be made that the company, as to some mat- 
ters, engaged in interstate trade. If intra- 
state trade could definitely be separated 
from that which is interstate, I should 
agree. For example, if the company 
charged its subsidiaries a specified fee for 
services rendered in connection with the 
purchase of apparatus and materials, it 
might well be that the investigation of the 
Commission should be limited to inquiries 
relevant to the reasonableness of such 
charges as were made upon this account. 
Such, however, is not the method of opera- 
tion. The parent company makes a blanket 
charge for substantially all of its services, 
and this is based upon certain percentages 
of the gross earnings of the subsidiaries. 
The reasonableness of this charge cannot 
be ascertained merely by inquiring into the 
cost of rendering the purchasing services. 
The cost of rendering other services for 
which a fee is charged, must also be deter- 
mined, because they are inextricably in- 
volved with the cost of work having to do 
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with interstate activity. The Commission’s 
jurisdiction must extend, therefore, to all 
services for which a fee covering an inter- 
state activity is charged. See Interstate 
Commerce Commission v. Goodrich Transit 
Co., 224 U.S. 194. 


Lest it be forgotten, it is well to remind 
one’s self that approximately one-fourth of 
the operating subsidiaries are partly en- 
gaged in interstate commerce in the sale 
or distribution of electricity or gas. That 
the interstate transmission of electrical 
power is interstate commerce is settled be- 
yond doubt. Public Utilities Commission v. 
Attleboro Steam & Electric Company, 273 
U. S. 83. Although the interstate business 
of some of these subsidiaries is small, it 
comprises a substantial portion of the busi- 
ness of others. Rates charged for this 
power are unquestionably within the regu- 
latory power of Congress. The fairness. 
and reasonableness of rates in large meas- 
ure depend upon the cost of furnishing 
the services. One of the costs of the oper- 
ating subsidiaries is the charge which it 
pays to Electric Bond and Share Company. 
As to the pertinency of this factor, re- 
course may be had to the decision of the 
Supreme Court in Smith v. Illinois Bell 
Telephone Company, 282 U. S. 133. Under 
that authority, the cost of the services 
which Electric Bond and Share Company 
renders its operating subsidiaries, and for 
which it charges them a fee, is relevant to 
an investigation into the fairness of the 
rates charged by these companies for 
power transmitted across State lines. See 
also Western Distribution Company v. Pub- 
AEA Commission of Kansas, 285 U. S. 


As bearing upon the practical control of 
the subsidiary corporations by the parent 
concern, even though it does not hold a 
majority stock interest in the four subsid- 
iary holding companies, attention is di- 
rected to Delaware & Hudson v. Albany & 
Susquehanna R. R. Co., 213 U. S. 435 and 
United States v. Union Pacific R. R. Co., 
226 Oe Sa0l: 


Upon the basis of the control which 
respondent exercises over its subsidiary 
companies through such minority stock in- 
terests, as well as through the presence of 
many of its officers and directors upon the 
boards of officers and directors of the sub- 
sidiary companies, and in view of the char- 
acter of the services rendered pursuant to 
the service contracts, petitioner asks me to 
disregard the corporate identities of the 
subsidary companies, and to hold that 


“as the acts of the Electric Bond and Share Com- 
pany are the acts of these operating companies, 
the former is engaged in interstate commerce to 
the extent that the eperating companies are so 
engaged.” 


Cited 1932-1939 Trade Cases 


53 


Mercer v. U.S. 


In consideration of what has heretofore 
been said, I am of opinion that there is no 
need to go to the lengths asked by the 
Commission. 


By virtue of the control which respond- 
ent exercised over the subsidary operating 
companies, it had a direct effect upon all 
their business, including that in interstate 
commerce. The power of the national gov- 
ernment over interstate commerce has been 
held to extend not only to activities which 
may be formally denominated subjects of 
interstate commerce, but to acts which in 
fact affect that commerce. See Di Santo v. 
Pennsylvania, supra. Compare also the fol- 
lowing cases: Western Union Telegraph 
Company v. The State of Kansas, 216 U.S. 1, 
where a state tax upon the privilege of do- 
ing local business was held unconstitu- 
tional because its effect was to burden 
interstate commerce; The Daniel Bell, 77 
U. S. 557, where the Federal license and 
inspection laws were held applicable to a 
vessel engaged in transportation entirely 
within one state, because the vessel carried 
goods bound for another state; Southern 
Railway Company v. United States, 222 U.S. 
20, where the Federal Safety Appliance 
Acts were held applicable to cars moving 
in intrastate traffic and not connected with 
any cars used in interstate commerce, on 
the ground that such regulation promoted 
the safety of those engaged in interstate 
commerce: Southern Pacific Company v. In- 
dustrial Accident Commission, 251 U. S. 259, 
where a lineman wiping insulators support- 
ing a main wire conducting electricity 
which, flowing from it through a trans- 
former, and thence along the trolley wires 
of a railroad, moved cars in both interstate 


and intrastate commerce, was held em- 
ploved in interstate commerce, within the 
Federal Emplovers’ Liability Act. 

It follows that the commerce power, in 
the exercise of which Congress enacted 
the Federal Trade Commission Act, is in- 
dubitably broad enough to comprehend the 
acts of respondent which have been shown 
to affect interstate commerce, and, in the 
light of the foregoing decisions, it would 
seern clear that respondent is “engaged in 
commerce” within the meaning of that Act. 


The manner in which the affairs of the 
operating companies having to do with 
interstate commerce are affected by Elec- 
tric Bond and Share Company, as well as 
its own activities in the purchase and ship- 
ment of materials and equipment in inter- 
state commerce, are quite sufficient tu 
bring respondent within the investigatory 
authority of the Federal Trade Commis- 
sion. 


Accordingly, an order will be entered 
directing the individual respondents to an- 
swer all questions relating to the cost to 
Electric Bond and Share Company of such 
services as it renders the operating compa- 
nies in return for the payment of a fee 
based upon their gross earnings; to the 
cost of rendering purchasing services which 
result in interstate movements of materials, 
apparatus and supplies to or from any of 
its subsidiaries, for which a separate fee is 
charged; and to the cost of rendering any 
services to subsidiary companies engaged 
in the interstate transmission of electricity 
or gas, for which a separate fee is charged. 


[155,013] Harry R. Mercer v. United States. 
United States Circuit Court of Appeals, Third Circuit. August 26, 1932. 


Prosecution for conspiracy to restrain interstate commerce may be commenced 
before completion of the purpose of such conspiracy. 


Before Woottey and Davis, Circuit Judges, 
and JoHNsON, District Judge. 

Jounson, District Judge: Michael J. 
Duffy, Harry R. Mercer and another, un- 
known, were indicted on the charge of 
conspiracy to restrain and monopolize 
interstate commerce in motor trucking be- 
tween Philadelphia and New York in vio- 
lation of the'*Sherman Anti-Trust Act, 26 
State cOl Ue San AL a Se6GS alana tidie 
The indictment contains two counts: the 
first charging the defendants with con- 
spiracy to restrain interstate commerce, 
and the second charging the defendants 
with conspiracy to monopolize interstate 


commerce. Before the trial Michael J. 
Duffy was killed. Defendant Mercer was 
tried before a court and jury and was found 
guilty on both counts. At the beginning 
of the trial the defendant Mercer filed a 
demurrer to the indictment which was 
overruled by the court. When the evidence 
of the Government was completed, counsel 
for the defendant entered a motion for the 
direction of a verdict of ‘‘not guilty” which 
was denied by the court. After the verdict, 
counsel for the defendant filed a motion 
for a new trial and a motion in arrest of 
judgment which were overruled. After 
the verdict, Mercer was sentenced to pay 
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a fine of $250.00 and undergo imprisonment 
for a period of three months. From this 
judgment an appeal was taken to this court. 

The defendant has assigned five errors; 
first, the overruling of the demurrer to the 
indictment; secondly, the denying of the 
defendant’s motion for a directed verdict; 
thirdly, the denying of defendant’s motion 
in arrest of judgment; fourthly, the entry 
of judgment against the defendant; and 
fifthly, that the judgment of the court was 
contrary to law. 

From these assignments of error, two 
main questions arise; first, the sufficiency 
of the indictment, and secondly, the suff- 
ciency of the evidence. The first count of the 
indictment charges that, “Beginning at, 
to wit, some time prior to March 24, 1931 
(the exact time being to the grand jurors 
unknown) and continuously thereafter until 
to wit, the date of the filing of this indict- 
ment, Michael J. Duffy, Harry R. Mercer, 
John Doe, Jacob Saul, Joseph Saul and 
Harry Miller, together with divers other 
persons to the grand jurors unknown (said 
defendants and other persons whether 
named or unknown being hereafter collec- 
tively described as conspirators) well 
knowing all matters of fact in this indict- 
ment set forth, within the State and Dis- 
trict of New Jersey, entered into and 
engaged in a conspiracy in restraint of the 
trade and commerce described in para- 
graphs 1 and 2 of this indictment, which 
said conspiracy has, among others, the 
following objects: 


“To cause the trucking companies afore- 
said to cease to compete with each other 
in interstate commerce as aforesaid; 


“To cause the trucking companies afore- 
said to cease to compete with each other 
in the rates charged by them for their 
services in transporting goods, wares and 
merchandise in interstate commerce as 
aforesaid; 


“To cause said trucking companies by 
agreement to increase the rates now 
charged by them for such transportation 
and to adopt by agreement arbitrary un- 
reasonable and non-competitive rates; 


“To coerce, by violence and threats of 
violence, trucking companies to become 
parties to such agreement and to abide by 
the rates so fixed; 


“To coerce shippers, by destruction and 
delay of merchandise offered for shipment, 
to avail themselves of the services of truck- 
ing companies charging such arbitrary, un- 
reasonable and non-competitive rates. 

“And as part of the said conspiracy and 
to accomplish the objects thereof, the de- 
fendants aforesaid have cause by-laws to 
be written and have attempted to organize 
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an association known as Motor Freight 
Transportation Association and have sum- 
moned representatives of a large number 
of trucking companies to attend meetings 
conducted by the said conspirators and 
have themselves attended such meetings 
and have at such meetings, by threats of 
violence, urged and attempted to coerce 
representatives of trucking companies to 
become parties to the said conspiracy, have 
in fact secured the agreement of a number 
of trucking companies to become members 
of the said Motor Freight Transportation 
Association and to become parties to the 
conspiracy as aforesaid.” 


The second count charges the defendants 
with conspiracy to monopolize interstate 
commerce in the same manner as that set 
forth in the first count. 


The offense of conspiracy to restrain and 
monopolize interstate commerce in viola- 
tion of the Sherman Act is sufficiently de- 
scribed in the indictment. In a conspiracy 
case it is not necessary to set out in detail 
the evidence of the conspiracy. Nor is it 
necessary to describe the conspiracy with 
the same degree of particularity required in 
describing a substantive offense. United 
States v. Rosenwasser, 255 Fed. 233; United 
States v. Umited States Brewers’ Asso., 239 
Fed. 163, 170; United States v. King, 229 Fed. 
275; United States v. Norris, 255 Fed. 423; 
Mark Yick Hee v. United States, 223 Fed. 732. 


_The evidence was sufficient for submis- 
sion to the jury and to warrant the jury in 
their finding. 


The appellant contends that the prosecu- 
tion was premature and instituted before 
any crime had been committed, because the 
defendants had not reached any final de- 
termination upon a plan which would be a 
conspiracy within the meaning of the anti- 
trust laws. The defendant’s contention is 
based chiefly upon the assumption that 
there could be no conspiracy to restrain 
trade unless and until the association had 
been completely formed, but the Govern- 
ment need not wait until the conspirators 
have effectuated an actual restraint of trade 
before it takes action. United States v. 
Trenton Potteries Company, et al., 273 U. S. 
392. In this case the Supreme Court of 
the United States, on page 402, held, “then 
it was immaterial whether the agreements 
were ever actually carried out, whether the 
purpose of the conspiracy was accom- 
plished in whole or in part, or whether an 
effort was made to carry the object of the 
conspiracy into effect.” 


The evidence is overwhelming that prior 
to any meeting, the defendants, Duffy and 
Mercer, had worked out a plan to restrain 
interstate commerce. The actions of the 
defendants constitute conspiracy to re- 
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strain and monopolize interstate commerce 
between Philadelphia and New York. The 
evidence clearly shows that the defendants 
had entered into a conspiracy to restrain 
and monopolize commerce, and that in pur- 
suance of this conspiracy they held meet- 


the purpose of the conspiracy. The evi- 
dence was sufficient for the consideration 
of the jury and the jury were warranted in 
their verdict. The court below was justi- 
fied in entering judgment on the verdict and 
the iudgment is affirmed. 


ings and actually attempted to carry out 


[] 55,014] Marjorie C. O’Brien, Plaintiff, v. Goldman Sachs Trading Corporati 

y 9, \ 5 tilt, v. r ch ation, 
Waddill Catchings, Walter E. Sachs, Arthur R. Sachs, Howard J. Sashes, Sidney Wein- 
berg, Henry S. Bowers, individually and as copartners trading under the firm name and 
style of Goldman, Sachs & Co. 


United States District Court, Southern District of New York. 
ber 29, 1932. 

Where the complaint is framed in part with reference to the federal anti-trust laws 
and predicates liability upon an alleged violation of those laws, it is clear that the case 
arises “under the laws of the United States” within Sec. 28, Judicial Code, although the 
federal statute is not mentioned by name, and removal to a federal court from a state 
court is proper. 


Decided Septem- 


Where the damaged claimed is said to have resulted from alleged wrongful and illegal 
use of the corporation’s funds in purchasing stocks and other property for the purpose 
of creating a monopoly in interstate and foreign commerce, a case is stated in which the 


effect or construction of the federal statute is brought into question. 


Daniel F. Cohalan, Lsq., (Lawrence Berenson, Esq., of counsel) Attorney for Piaintiff. 
Sullivan & Cromwell, Esqs., (David W. Peck and Edward J. McGratty, Jr., Esqs., of counsel) 


Attorneys for Defendants. 
On motion to remand. 


Mack, C. J. Plaintiff, a citizen of Massa- 
chusetts and stockholder in Goldman Sachs 
Trading Corp., a Delaware corporation, 
instituted suit in the state court against 
that company and certain individual de- 
fendents, all citizens of New York, co- 
partners in the firm of Goldman, Sachs & 
Co. and directors of defendant corporation. 


Two petitions for removal were filed: 
one by defendant corporation, alleging that 
the suit involved a controversy wholly be- 
tween citizens of different states within the 
meaning of the third clause of Jud. Code 
Sec. 28 (28 U. S. C. Sec. 71) the other by 
all of the defendants alleging that the suit 
arose under the laws of the United States 
within the meaning of the first clause of 
that section. 

1. Under the second clause of Sec. 28 
only non-residents are given the right to 
remove and all defendants that are served 
must join in the petition for removal. 
Hence an action against residents and non- 
residents cannot be removed under this 
clause. 

By invoking the third clause instead of 
the second, defendant to avert the neces- 
sity of joining its co-defendants in the, 


petition for removal (see Cochran v. Mont- 
gomery County, 199 U. S. 260, 270 (1905). 
But unlike the first case of O’Brien v. Gold- 
man Sachs Trading Corp. in which I denied 
a motion to remand (October 13, 1931) 
there is in the present suit concededly no 
separable controversy as to the corporate 
defendant. In such circumstances, clause 
three is inapplicable. Early decisions in 
this district and elsewhere, cited by de- 
fendant, can no longer be deemed author- 
itative in view of the later cases. Bowles 
v. H. J. Heing Co., 188 Fed. 937 (C. C. 
N. Y. 1911); O'Neill v. Birdseye, 244 Fed. 
254 (S. D. N. Y. 1917) and cases there 
cited; Casey v. Baker, 212 Fed. 247, 255 
(N. D. N. Y. 1914); Blackburn v. Black- 
burn, 142 Fed. 901 (C. C. E. D. Ark., 1906). 
These decisions establish that clause three 
is applicable only if there is a separable 
controversy. While the Supreme Court 
has not decided the question, its expressions 
are in accord with these cases. See Chi- 
cago, Rock Island &c. Ry. v. Martin, 178 
U. S. 245, 247 (1900); Cochran v. Mont- 
gomery County, supra. The obsolescence 
of the earlier cases in this district is in- 
dicated, too, by a comparison of Judge 
Lacombe’s decisions in Garner v. Second 
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‘Nat. Bank, 66 Fed. 369 (1895) and in Boston 
Safe Deposit & Trust Co. v. Mackay, 70 
Fed. 801 (1895) with his opinion in Bowles 
v. H. J. Heinz Co., supra. 

2. All defendants have joined in the 
other petition for removal. The question 
to be determined is whether under the 
first clause of Sec. 28 Jud. Code (28 U.S. C. 
Sec. 71), this is a suit “arising under the 
laws of the United States.” One of the 
grounds of plaintiff's suit as set forth in 
the bill is that the individual defendants 
through the medium of the corporate de- 
fendant and pursuant to an unlawful 
scheme, the operation of which embraced 
several states of the United States and for- 
eign countries, have violated laws against 
monopolies, causing damage to the cor- 
poration for which plaintiff seeks to compel 
them to reimburse it. Whether or not the 
hill in this respect states a valid ground 
for the relief sought, I need not determine 
on the motion to remand. The complaint 
obviously is framed in part with reference 
to the federal anti-trust acts and predicates 
liability upon an alleged violation of those 
laws. It is, in my judgment, clear on 
the authorities that such a suit arises 
“under the laws of the United States.” 
General Investment Co. v. New York Central 
R. RB. 271 U.S. 228 (1925); Hand v. Kansas 
City S. Ry., unreported (Judge Coleman, 
S. D. N. Y., April 8, 1931) ; Chalmers Chem. 
Co. v. Chadeloid Chem. Co., 175 Fed. 995 
(C. C. S. D. W. Va. 1909); Mannington 
v. Hocking Valley Ry., 183 Fed. 133, 140 
(C. C. S. D. Ohio, 1910); Dougherty v. 
Michigan Bell Telephone Co., 235 Mich. 416, 
209 N. W. 200 (1926). 

A case arises under the laws of the 
United States not only if a right expressly 
given by such a law is sought to be vin- 
dicated, but also if “the construction or 
effect” (Joy v. St. Lowis, 201 U. S. 332, 340 
(1906)) of such a law is necessarily involved 
in the plaintiff's claims as set out in her 
pleadings. It is quite true, as plaintiff 
contends, that she is asserting a common 
law right of the corporation defendant to 
recover from the individual co-defendants 
the damages suffered by it through their 
alleged wrongful, negligent, or unlawful 
acts and that this right is not based upon 
any federal statute. Defendants, however, 
point out that even though the complaint 
is grounded on the violation of a common 
law right, that violation consists in damag- 
ing the corporation, in part at least, by the 
alleged wrongful and illegal use of the 
corporation’s funds in purchasing stocks 
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and other property for the purpose of cre- 
ating a monopoly in interstate and foreign 
commerce. The determination of whether 
or not the acts charged fall within the 
prohibition of the federal anti-trust stat- 
utes necessarily involves “the construction 
or effect” of those laws. 

Plaintiff, however, points out that she 
nowhere mentions directly or indirectly a 
violation of the federal statutes, differen- 
tiating in that respect the second from the 
first suit between the same parties. This, 
however, is immaterial, inasmuch as it is 
unnecessary, in stating a cause of action, 
to allege that it comes within any specific 
statute or generally within the purview of 
federal law. It suffices, as a matter of 
pleading, to allege facts. If those facts 
state or apparently are intended to state 
the basis for a claim to recover, in which 
the effect or construction of the federal 
statute is brought into question, a case 
for removal under the first clause is pre- 
sented. 

Plaintiff urges further that she can main- 
tain her bill on proof of violations of the 
common law and state statutes without 
regard to the federal anti-trust laws. This, 
too, while true, is likewise immaterial. 
Indeed, at the trial, plaintiff may rely solely 
upon the other alleged wrongs and not 
attempt to prove any use of the funds for 
monopolistic purposes, whether contrary to 
federal or state jaws. 


The test, however, is not what plaintiff 
intends to or does prove but what facts 
are charged in the bill as part of the ground 
of complaint. If plaintiff in this bill had 
limited her complaint to damages caused 
by defendants’ alleged monopolistic activ- 
ities violative of common law and state 
statutes and had disclaimed those resulting 
from a violation of a federal statute, an en- 
tirely different situation would be presented. 
Such, however, is not the case as made out 
by this bill. Assuming without deciding 
that she has stated a good cause of action 
in this respect, she clearly would be en- 
titled, though not compelled, to prove ac- 
tivities in violation of the federal law. 

Joy v. St. Louis, supra, and other cases 
cited by plaintiff are clearly distinguish- 
able. They involve the well settled prin- 
ciple that the case as* stated by the 
plaintiff's pleadings, regardless of any issue 
which might be raised in defense, deter- 
mines whether or not the suit arises under 
the laws of the United States. Cf. also 
American Well Works Co. v. -Layne, 241 
U.S. 257 (1916). Motion denied. 
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[] 55,015] United States v. Radio Corporation of America et al. 
In the District Court of the United States for the District of Delaware. Filed 


November 21, 1932. 


Consent decree ordering divestiture of stock of the Radio Corporation of America 


by other defendants, 


enjoining defendants from enforcing the exclusive provisions of 


their radio patent cross licensing agreements and forbidding agreements for the divi- 


sion of territory. 


Consent Decree 


This cause coming on to be heard this 
21st day of November, 1932, and the sev- 
eral defendants having accepted service of 
process and having appeared and filed their 
answers to the Petition and to the Amended 
and Supplemental Petition herein, which 
latter has superseded the original Petition 
and is hereinafter referred to as the Peti- 
tion, and the cause having heretofore this 
day been dismissed as to the General Mo- 
tors Corporation, General Motors Radio 
Corporation, American Telephone and 
Telegraph Company and Western Electric 
Company, Inc.; 

And the petitioner and the remaining 
defendants (hereinafter in this decree re- 
ferred to as the defendants) having filed 
a stipulation with the Clerk of the Court 
wherein and whereby the defendants con- 
sent to the making and entering of this 
decree; 

And the petitioner by its counsel having 
represented to the Court that this decree 
will provide suitable relief concerning the 
matters which the petitioner charges in 
said Petition, and having requested that 
this decree be made and entered; 

And it appearing that by reason of the 
consents of the defendants to this decree 
and the acceptance of the same by the peti- 
tioner it is unnecessary to proceed with 
the trial of the cause or to take testimony 
therein or that any adjudication be made 
by the Court of the issues presented by the 
pleadings herein, other than those here- 
inafter specially reserved in Section V} 
hereof; 

Now, therefore, without taking any testi 
monv cz: evidence and without making any 
adjudication, it is, upon and in accordance 
with such stipulation and consent, hereby 
ordered and decreed as follows: 

th, 


The Court has jurisdiction of the subject 
matter hereof and of all the parties hereto 
and has full power and authority to enter 
this decree and the allegations of the Peti- 
tion state a cause of action against the 
defendants under the provisions of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies” and 
‘Acts amendatory thereof and supplemental 
or additional thereto, known as the Federal 
Anti-Trust Laws. 


II. 


General Electric Company and Westing- 
house Electric & Manufacturing Company, 
respectively, shall divest themselves of the 
holdings of themselves and their respec- 
tive subsidiaries of shares of stock of the 
Radio Corporation of America. This shall 
be done as follows: 

General Electric Company shall within 
three months from the date hereof divest 
itself of substantially one-half of all of the 
holdings of itself and its subsidiaries of 
the shares of common stock of Radio Cor- 
poration of America by distributing such 
shares ratably to its own common stock- 
holders, or causing them to be so distributed. 

The balance of such common stock and 
the shares of preferred stock of Radio Cor- 
poration of America held by General Elec- 
tric Company and its subsidiaries shall be 
disposed of within three years from the 
date hereof, by distributing such shares 
ratably to its own common stockholders, 
or causing them to be so distributed, or 
otherwise disposed of. 

Westinghouse Electric & Manufacturing 
Company shall within three months from 
the date hereof divest itself of substantially 
one-half of all of the holdings of itself and 
its subsidiaries of the shares of common 
stock of Radio Corporation of America, by 
distributing such shares ratably to its own 
stockholders, or causing them to be so 
distributed. 

The balance of such common stock and 
the shares of preferred stock of Radio Cor- 
poration of America held by Westinghouse 
Electric & Manufacturing Company and its 
subsidiaries shall be disposed of within 
three years from the date hereof by dis- 
tributing such shares ratably to the 
shareholders of Westinghouse Electric & 
Manufacturing Company, or causing them 
to be so distributed, or otherwise disposed of. 

The distribution of shares of Radio Cor- 
poration of America to shareholders of 
General Electric Company and of Westing- 
house Electric & Manufacturing Company, 
herein provided for, shall be without any 
restriction on the full rights of ownership 
of the several distributees, including the 
right to dispose of the same as they see fit. 

In any disposition of shares of common 
stock hereby required to be made by Gen- 
eral Electric Company and Westinghouse 
Electric & Manufacturing Company, or its 
or their subsidiaries (other than for the 
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purpose of distribution to stockholders), 
they shall not knowingly sell or transfer 
to any one interest shares of such common 
stock to an aggregate in excess of 150,000 
shares of the present common stock, or 
stock which at the time may be equivalent 
to 150,000 shares of the present common 
stock in respect to the then existing voting 
rights. 

Pending the disposition of such stock, 
General Electric Company and Westing- 
house Electric & Manufacturing Company 
and their respective subsidiaries (other than 
G. E. Employees Securities Corporation) 
shall be enjoined from exercising any voting 
rights with respect to such stock, except 
that they shall from time to time, as re- 
quested by the executive committee of the 
board of directors of Radio Corporation of 
America, as such executive committee may 
then be constituted, give to it or to such 
person or persons as such executive com- 
mittee may designate, proxies with power 
of substitution, to vote such stock for the 
election of directors of Radio Corporation 
of America or for the transaction of ordi- 
nary business at any annual or special 
meeting of stockholders; and as to all other 
matters as to which the stockholders’ ac- 
tion is required, such holders may, at their 
election, give proxies to such executive 
committee or, in case any of them fails to 
do so within ten days before the date set 
for any such meeting, it shall give such 
proxies as may be directed by an order of 
this Court on the application of the detend- 
ant, Radio Corporation of America, or the 
holder of such stock. 

General Electric Company and Westing- 
house Electric & Manufacturing Company 
shall report to the Court at the ends of 
the aforesaid periods of three months and 
three years, respectively, with regard to 
their compliance with the foregoing pro- 
visions of this Section II. 

Except as aforesaid, General Electric 
Company and Westinghouse Electric & 
Manufacturing Company, and each of them, 
are enjoined after the expiration of such 
period of three months from acquiring or 
holding, directly or indirectly, any shares 
of stock of Radio Corporation of America 
or any of its subsidiaries, present or future; 
provided, however, that nothing herein con- 
tained shall be construed to prevent G. E. 
Employees Secnrities Corporation from 
continuing to hold, and trom exercising all 
rights with respect to, not more than 
50,000 shares of A Preferred and 10,000 
shares of B Preferred stock of Radio Cor- 
poration of America now held by it. 


ITI. 


General Electric Company and Westing- 
house Electric & Manufacturing Company, 
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respectively, shall cause all of their officers, 
directors, employees or agents, who are 
now members of the board of directors, or 
other boards or committees of Radio Cor- 
poration of America, or of any of its sub- 
sidiaries, to resign, within ten days from 
the date hereof, from such boards and 
committees, and are hereby enjoined and 
restrained from thereafter permitting any 
such officer, director, employee or agent to 
act as a member of any such board or 
committee; and Radio Corporation of 
America and its subsidiaries are likewise 
enjoined and restrained from thereafter 
permitting any officer, director, employee 
or agent of General Electric Company or 
Westinghouse Electric & Manufacturing 
Company to become or to act as a member 
of any such board or committee; provided, 
however, that for a period of not longer 
than five months from the date hereof, 
Owen D. Young and Andrew W. Robert- 
son may continue to serve, at the pleasure 
of the Radio Corporation of America, as 
members of the boards and committees of 
Radio Corporation of America and its sub- 
sidiaries, and provided, further, that the 
Advisory Council of National Broadcasting 
Company, Inc., so long as its functions 
shall continue to be merely advisory, shall 
not be deemed to be a board or committee 
within the meaning of the foregoing pro- 
vision 


IV. 


The defendants are hereby enjoined and 
restrained from recognizing as exclusive or 
asserting to be exclusive any license for 
the enjoyment of patents or patent rights 
in the following agreements, referred to in 
the Petition: 

1. The Agreement between the Radio 
Corporation of America and the General 
Electric Company, dated November 20, 
1919, and referred to as Agreement A; 


2. The Agreement between General 
Electric Company and American Tele- 
phone and Telegraph Company, dated 
July 1, 1920, and referred to as Agree- 
ment B; 

3. The Agreement between the Radio 
Corporation of America and United 
Fruit Company, dated March 7, 1921; 


_ 4. The Agreement between the West- 
inghouse Electric & Manufacturing 
Company and The International Radio 
Telegraph Company, dated June 29, 
1921, and referred to as Agreement D; 

Sy ne Agreement between the Gen- 
eral Electric Company, Radio Corpo- 
ration of America and Westinghouse 
Electric & Manufacturing Company, 


dated June 30, 1921, and referred to as 
Agreement FE: 
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6. The Agreement between General 
Electric Company and American Tele- 
phone and Telegraph Company, dated 
July 1, 1926, and referred to as Modi- 
fied Agreement B; 


7. The Agreement between General 
Electric Company, Radio Corporation 
of America and Westinghouse Electric 
& Manufacturing Company, dated June 
11, 1929, and referred to as Agree- 
ment L; 


8. The Agreement between General 
Electric Company, Radio Corporation 
of America and Westinghouse Electric 
& Manufacturing Company, dated Jan- 
uary 1, 1930, and referred to as Agree- 
ment M; 


ind are likewise enjoined and restrained 
trom recognizing or asserting the contin- 
ued existence or the continued obligation 
of any provision of any of said agreements 
restricting or limiting the right of a party 
thereto freely to engage in such business 
or activities as it may desire or to make 
such use of its patents or patent rights as 
it may desire. ’ 


V. 


The defendants are and each of them is 
further enjoined and restrained from mak- 
ing or entering into any combination, 
agreement, understanding or joint endeavor 
between them or any two or more of them 
(except between any one defendant and its 
subsidiaries, or between subsidiaries of any 
one defendant) or between them or any 
one of them and third persons, in restraint 
of interstate or foreign commerce of the 
United States in violation of the Anti- 
Trust Laws of the United States by: 


(a) limiting or restricting the freedom of 
any defendant to grant licenses under its 
own patents or patent rights in the fields 
of radio purposes as defined in the Agree- 
ment A-1 attached to the stipulation con- 
senting to this decree, or in the application 
in fields other than of radio purposes, of 
tadio tubes or tubes having the functional 
characteristics of radio tubes or of other 
radio devices or circuits; 

(b) limiting or restricting the freedom of 
any defendant or any party to such combi- 
nation, agreement, understanding or joint 
endeavor to engage in trade and commerce 
in said fields of radio purposes and in said 
applications either by exchange of exclusive 
licenses under patents, by agreements re- 
stricting or burdening the right of an owner 
of a patent or patent right to enjoy the same 
or to grant licenses thereunder, by agree- 
ments for division of fields or territory, or 
by other similar means or devices; 


provided, however, that nothing herein 
contained shall be deemed or construed to 
prevent any defendant from acquiring or 
assigning or agreeing to acquire or assign 
patents or other property or granting or 
agreeing to grant, or continuing to act 
under. exclusive rights thereunder or in 


connection therewith, or taking any other 
action, if not done to restrict liberty of 
action as part of a plan or purpose to re- 
strain interstate or foreign commerce of 
the United States as prohibited by the 
Anti-Trust Laws of the United States, it 
being recognized that patents and patent 
rights may be bought, sold and transferred 
as may other kinds of property and subject 
only to like limitations. 


WBE 


The issues presented by the Petition and 
the amendment thereto this day filed, with 
reference to contracts and arrangements 
and understandings between the defendants 
or any of them and foreign companies and 
governments, are specially reserved for 
trial and determination if that becomes 
necessary, for a period of two and one- 
half years from the date hereof, such pe- 
riod being allowed for the reason stated 
in the stipulation consenting to this decree. 
Said contracts, arrangements and under- 
standings now existing are not affected by 
and do not come within the provisions of 
the previous Sections of this decree. The 
defendants affected hereby shall at the end 
of one year from the date hereof render 
to the Attorney General a written report 
as to what has been and what is being done 
with reference to the matters covered by 
the foregoing portion of this Section VI, 
and on the request of the Attorney Gen- 
eral shall at any time irrespective of the 
rendering of said report give to him full 
information respecting such matters. If 
prior to the expiration of said period of 
two and one-half years the defendants 
have succeeded in securing modifications 
or changes of said contracts, arrangements 
and understandings, to meet the objections 
of the petitioner, the cause shall be dis- 
missed as to the issues so reserved, but 
otherwise upon the expiration of said pe- 
riod (unless it be shown to the Court at 
that time that defendants have used due 
diligence to secure the modification or 
change of said contracts, arrangements or 
understandings and that no reason of pub- 
lic interest exists why such trial should 
not be further continued, in which case 
the trial may be postponed to such time 
as the Court deems advisable) the cause 
shall forthwith be placed upon the trial 
calendar next following and shall be set 
for trial on the reserved issues at the earli- 
est convenience of the Court. If said is- 
sues are to be tried the defendants may 
file their answers to the amendment to the 
Petition on or before the expiration of said 
period, but a failure to do so shall not pre- 
vent the cause from being placed on the 
calendar and set for trial as hereinbefore 
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provided. At any time after the said one 
year from the date hereof the petitioner 
may, on notice to the defendants affected 
thereby, apply to the Court to have said 
period of two and one-half years shortened 
upon showing to the satisfaction of the 
Court that the defendants have not been 
diligent in dealing with said foreign con- 
tracts, arrangements and understandings 
by negotiation or otherwise, or that there 
appears no likelihood of their being satis- 
factorily adjusted. 


VII. 


The term subsidiary as used in this de- 
cree means a corporation the majority of 
the voting stock of which is owned by any 
of the named defendants. 
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VIII. 


Jurisdiction is hereby expressly reserved 
for the purpose of enforcing or modifying 
this decree on application of any of the 
parties hereto. Jurisdiction is further re- 
served to permit any of the defendants, 
after the’ expiration of three years from 
the date hereof, to apply to the Court for 
permission to acquire stock in any other 
of the defendant corporations, or their sub- 
sidiaries, which permission may be granted 
upon proof to the satisfaction of the Court 
that such acquisition of stock will not tend 
to defeat the purpose of this decree or vio- 
late the anti-trust laws or operate in any 
manner otherwise inimical to the public 


interest. , 
(Sgd.) John P. Nields, 
Judge 


[7 55,016] The New York Central Securities Corporation v. The United States of 
America, The Interstate Commerce Commission, The New York Central Railroad 


Company, et al. 


United States Supreme Court, November 7, 1932. 
The Interstate Commerce Commission has not exceeded its authority by authorizing 


one railroad to acquire control, by lease, of other railroad systems, or by permitting the 
lessee to assume certain obligations of the lessors, under Section 5 (2) and 20a, Interstate 
Commerce Act. 


The fact that the railroads’ lines were parallel and competing “cannot be deemed to 
affect the validity of the authority conferred upon the [Interstate Commerce] Commis- 
sion. The Congress, which had power to impose prohibition in the regulation of inter- 
state:commerce:.. 7)... 4... , had equal power to foster that commerce by removing 
prohibitions and by permitting acquisition of control where that was found to be an aid 
in the accomplishment of the purposes in view in the enactment of Transportation Act, 


1920.” Carriers affected by orders of the Interstate Commerce Commission are “relieved 
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from the operation of the ‘antitrust laws 


and “of all other restraints or prohibitions by 


law, State or Federal,” so far as necessary to comply with orders of the Commission. 


Mr. Chief Justice Hucues delivered the 
opinion of the Court. 


On July 2, 1929, the Interstate Commerce 
Commission made an order authorizing the 
New York Central Railroad Company to 
acquire control, by lease, of the railroad 
systems of the Cleveland, Cincinnati, Chi- 
cago & St. Louis Railway . Company 
(known as the “Big Four’) and of the 
Michigan Central Railroad Company. By 
order of December 2, 1929, the Commission 
permitted the assumption by the lessee of 
obligation and liability in respect of certain 
securities of the lessors. In this suit, a 
minority stockholder of each of the lessors, 
and of the lessee, sought to set aside these 
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ordeis upon the ground that the Commis- 
sion had exceeded its authority. The Dis- 
trict Court, of three judges, upon pleadings 
and proofs, and having filed findings of fact 
and conclusions of lap, denied the motion 


for injunction and dismissed the petition 
upon the merits. 54 F. (2d) 122. The peti- 
one appeals. U.S. C,, Tit. 28, secs. 47, 

Ds 

The District Court, against objection, 
sustained its jurisdiction. The court took 
the view that the petitioner, as a minority 
stockholder of the lessors, alleged an in- 
jury not merely derivative, but independ- 
ent, being a member of a class created by 
the leasing agreements. 54 F. (2d) at 
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p. 126; compare Pittsburgh & West Virginia 
Railway Co. v. United States, 281 U. S. 479, 
487. While appellees submit that there are 
certain contentions which appellant may 
not properly raise, the correctness of the 
decision as to jurisdiction is conceded. 


The authority of the Commission to 
make the orders is rested upon section 5 
subdivision 2, and section 20a of the Inter. 
state Commerce Act. U. S. C., Tit. 49.1 


After full hearing, and upon consideration 
of the purpose of the proposals, of the 
physical, traffic and intercorporate relation- 
ships, of investment, income and dividends, 
of the provisions of the proposed leases, of 
the benefits deemed to accrue to the public, 
of the particular situation of certain short 
lines, and of the objections raised by minor- 
ity stockholders, the Commission found 
that the “considerations and terms and 
conditions”. set forth in the proposed 
leases were “just and reasonable” and that 
the contemplated acquisition would be “in 
the public interest.’ The authorization 
was upon the express condition that before 
the leases became effective, the New York 
Central should offer to acquire specified 
short lines upon terms and conditions 
stated. Report, January 14, 1929, 150 
J. C. C, 278, 321, 322. Upon proof of com- 
pliance with this condition, and upon fur- 
ther conditions, the acquisition was 
approved. Supplemental Report and Order 
of July 2, 1929, 154 I. C. C. 489, 494, 495. 
One of the conditions was that the New 
York Central and the “Big Four’ should 
not be relieved from compliance with pro- 
visions of law applicable to any assump- 
tion of obligations and liabilities by virtue 
of the execution of the leases. On later 


application for authority in that respect, 
the Commission found that the proposed 
assumption by the carriers was “for a law- 
ful object within their corporate purposes, 
and compatible with the public interest, 
which is necessary and appropriate for and 
consistent with the proper performance by 
them of service to the public as common 
carriers, and which will not impair their 
ability to perform that service” and was 
“reasonably necessary and appropriate for 
such purpose.’ Report and Order of De- 
cember 2, 1929, 158 I. C. C. 317, 323, 328. 


Appellant contends (a) that as the New 
York Central had already acquired control 
of the “Big Four” and Michigan Central by 
stock ownership, the Commission could 
not authorize acquisition of control by 
lease; (b) that the proposed acquisition in- 
volved a “consolidation” which could not 
be authorized under section 5 (2); (c) that 
the main lines of the lessors are parallel 
and competing with those of the lessee so 
that competition would be suppressed, and 
that the attempt to confer authority upon 
the Commission to approve the acquisition 
of control was an unconstitutional delega- 
tion of power; (d) that the proposed leases 
transgressed limitations imposed by state 
authority; and (e) that the action of the 
Commission was unsupported by evidence 
and was arbitrary and confiscatory as to 
the appellant. The questions presented 
thus relate, in part, to the construction and 
validity of the statute and, in part, to the 
present application ot the statute in view 
of the particular terms of the leases. 

First. The Commission stated that, while 
the properties of the New York Central, 
the “Big Four” and the Michigan Central 


1The pertinent provisions of these sections are as 
follows: ‘ 

“Sec. 5 (2): Acquisition of control of one carrier 
by another.—Whenever the commission is of opinion, 
after hearing, upon application of any carrier or car- 
riers engaged in the transportation of passengers or 
property subject to this chapter, that the acquisition, 
to the extent indicated by the commission, by one of 
such carriers of the control of any other such carrier 
or carriers either under a lease or by the purchase 
of stock or in any other manner not involving the 
consolidation of such carriers into a single system 
for ownership and operation, will be in the public 
interest, the commission shall have authority by order 
to approve and authorize such acquisition, under such 
rules and regulations and for such consideration and 
on such terms and conditions as shall be found by 
the commission to be just and reasonable in the 
premises. 4 ; 

“Sec. 5. (8): Carriers affected relieved from opera- 
tion of antitrust laws, etc.—The carriers affected by 
any order made under the foregoing provisions of 
this section and any corporation organized to effect 
a consolidation approved and authorized in such 
order are relieved from the operation of the ‘anti- 
trust ‘laws,’ as designated in section 12 of Title 15, 
Commerce and Trade, and of all other restraints or 
prohibitions by law, State or Federal, in so far as 
may be necessary to enable them to do anything au- 
thorized or required by any order made under and 


pursuant to the foregoing provisions of this sec- 
of a” 


WOu. esa 

“Sec. 20a (2): Issuance of securities; assumption 
of obligations; authorization.—It shall be unlawful 
for any carrier to issue any share of capital stock: 
or any bond or other evidence of interest in or in- 
debtedness of the carrier (hereinafter in this section 
collectively termed ‘securities’) or to assume any 
obligation or liability as lessor, lessee, guarantor, 
indorser, surety, or otherwise, in respect of the se- 
curities of any other person, natural or artificial, 
even though permitted by the authority creating the 
carrier corporation, unless and until, and then only 
to the extent that, upon application by the carrier, 
and after investigation by the commission of the 
purposes and uses of the proposed issue and the pro- 
ceeds thereof, or of the proposed assumption of ob-. 
ligation or liability in respect of the securities of 
any other person, natural or artificial, the commission 
by order authorizes such issue or assumption. The 
commission shall make such order only if it finds that, 
such issue or assumption: (a) is for some lawful’ 
object within its corporate purposes, and compatible 
with the public interest, which is necessary or ap- 
propriate for or consistent with the proper nerform- 
ance by the carrier of service to the public as a 
common carrier, and which will not impair its ability 
to perform that service, and (b) is reasonably neces- 
sary and appropriate for such purpose. . . .” 
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are operated as separate units, the compa- 
nies are under common control. This 
control has existed for many years. The 
Commission found that tne New York 
Central held upwards of 99 per cent. of the 
stock of the Michigan Central and upwards 
of 91 per cent. and 84 per cent., respec- 
tively, of the common and preferred stocks 
of the “Big Four.’’ The authority to lease 
was sought in the view that it would facili- 
tate revision of routes, and physical im- 
provements needed for new routes, and 
would make poszible important economies 
in operation which the Commission set 
forth in detail. Section 5 (2) authorizes 
the acquisition of control “to the extent in- 
dicated by the Commission.’ The question 
is not of the extent of the control, pro- 
vided it stops short of “consolidation,” but 
of the public interest in having the control 
maintained. The public interest is served 
by economy and efficiency in operation. If 
the expected advantages are inadequately 
secured by stock ownership and would be 
better secured by lease, the statute affords 
no basis for the contention that the latter 
may not be authorized although the former 
exists. The fact that one precedes the 
other cannot be regarded as determinative 
if the desired coordination is not otherwise 
obtainable. The disjunctive phrasing of 
the statute “either under a lease or by the 
purchase of stock” must be read in the 
light of its obvious purpose and cannot be 
taken to mean that one method must be 
exclusive of the other. 

The statute refers to “control” in contra- 
distinction to “consolidation.” Subdivi- 
sion (2) itself indicates that control by 
purchase of stock or by lease is not regarded 
as a “consolidation” as the word is there used. 
Its use is in the restricted sense of the 
formation of a “single system for owner- 
ship” as well as for “operation.” This dis- 
tinction between control where separate 
ownership continues, and consolidation 
where a single ownership is created, is a 
familiar one in the law. Railroad Company 
v. Georgia, 98 U.S. 359, 363. That the Con- 
gress had this distinction in view appears 
from the other provisions of section 5. 
Thus, subdivision (6) permits carriers “to 
consolidate their properties or any part 
thereof, into one corporation for the own- 
ership, management, and operation of the 
properties theretofore in separate owner- 
ship, management, and operation.” This 
may be effected under stated conditions 
which contemplate the ownership by one 
corporation of the consolidated properties 
and the issne of securities upon that hasis. 
The view that the proposed acquisition 
does not involve a “consolidation” con- 
trary to the limitation in subdivision (2) is 
in accord with the long-continued con- 
struction of the statute by the Interstate 
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Commerce Commission. Control of El Paso 
& S. W. System, 90 I. C. C. 732; Control of 
Alabama & Vicksburg, etc., 111 I. C. C. 161, 
169; Lease of Pan Handle, 72 I. C. C._128, 
133; New York Central Leases, 72 I. C. C. 
243; Control of Central Pacific, 76 I. C. C. 
508; Nickel Plate Unification, 105 I. C. C. 425. 
And this administrative construction would 
be persuasive if the statute could be re- 
garded as ambiguous. United States v. 
Jackson, 280 U. S. 183, 193; Louisville & 
Nashville R. R. Co. v. United States, 282 
U. S. 740, 757. Whether the particular 
authorization, in the light of the situation 
of these carriers, would interfere with plans 
of the Commission for consolidation was 
an administrative question with which the 
Commission was competent to deal. 
Appellant insists that the delegation of 
authority to the Commission is invalid be- 
cause the stated criterion is uncertain. 
That criterion is the “public interest.” It 
is a mistaken assumption that this is a mere 
general reference to public welfare without 
any standard to guide determinations. The 
purpose of the Act, the requirements it 
imposes, and the context of the provision 
in question show the contrary. Going for- 
ward from a policy mainly directed to the 
prevention of abuses, particularly those 
arising from excessive or discriminatory 
rates, Transportation Act, 1920, was de- 
signed better to assure adequacy in trans- 
portation service. This Court, in New 
England Divisions Case, 261 U.S. 184, 189, 
190, adverted to that purpose, which was 
found to be expressed in unequivocal lan- 
guage: “to attain it, new rights, new obli- 
gations, new machinery, were created.” 
The Court directed attention to various 
provisions having this effect, and to the 
criteria which the statute had established 
in referring to “the transportation needs 
of the public,” “the necessity of enlarging 
transportation facilities,” and the measures 
which would “best promote the service in 
the interest of the public and the com- 
merce of the people.” Id. p. 189, note. See, 
also, Texas & Pacific Rwy. Co. v. Gulf, Colo- 
rado & Santa Fe Rwy. Co., 270 U. S. 266, 
277. The provisions now before us were 
among the additions made by Transporta- 
tion Act, 1920, and the term “public inter- 
est” as thus used is not a concept without 
ascertainable criteria, but has direct rela- 
tion to adequacy of transportation service, 
to its essential conditions of economy and 
efficiency, and to appropriate provision and 
best use of transportation facilities, ques- 
tions: to which the Interstate Commerce 
Commission has constantly addressed itself 
in the exercise of the authortiy conferred. 
So far as constitutional delegation of au- 
thority is concerned, the question is not 
essentially different from that which is 
raised by provisions with respect to reason- 
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ableness of rate, to discrimination, and tc 
the issue of certificates of public conven 
lence and necessity. Intermountain Rate 
Cases, 234 U.S. 476, 486; Railroad Commis- 
sion v. Southern Pacific Company, 264 U. S. 
331, 343, 344; Avent v. United States, 266 
U. S. 127, 130; Colorado v. United States, 271 
U. S. 153, 163; Chesapeake & Ohio Rwy. Co. 
v. United States, 283 U.S. 35, 42. 

The fact that the carriers’ lines are 
parallel and competing cannot be deemed 
to affect the validity of the authority con- 
ferred upon the Commission. The Con- 
gress, which had power to impose 
prohibitions in the regulation of interstate 
commerce (Northern Securities Company v. 
United States, 193 U. S. 197), had equal 
power to foster that commerce by remov- 
ing prohibitions and by permitting acquisi- 
tion of control where that was found to be 
an aid in the accomplishment of the pur- 
poses in view in the enactment of the 
Transportation Act, 1920. See New York 
v. United States, 257 U. S. 591, 601; Colorado 
v. United States, 271 U. S. 153, 165. Exer- 
cising this paramount power, the Congress 
expressly, provided in subdivision (8) of 
section 5, which has direct reference to 
subdivision (2), that “the carriers affected 
by any order made under the foregoing 
provisions of this section” are “relieved 
from the operation of the ‘antitrust laws’,” 
and “of all other restraints or prohibitions 
by law, State or Federal, in so far as may 
be necessary to enable them to do anything 
authorized or required by any order made 
under and pursuant to the foregoing pro- 
visions of this section.” The question 
whether the acquisition of control in the 
case of competing carriers will aid in pre- 
venting an injurious waste and in securing 
more efficient transportation service is thus 
committed to the judgment of the admin- 
istrative agency upon the facts developed 
in the particular case. 

Appellant contends that the provision of 
subdivision (8) of section 5, referring to 
“restraints or prohibitions by law, State or 
Federal” should be construed as limited to 
those restrictions which are of the same 
general character as the “antitrust laws” 
and not as applying to specific limitations 
imposed by state laws upon corporate pow- 
ers with respect to the making of leases. 
Appellant invokes the laws of the States of 


2Jt appears that in the course of the consideration 
of the measure which ultimately became section 20a 
(2) the words ‘‘corporate purposes” were substituted 
for “corporate powers.” 54 F. (2d) at p. 130, note. 
It should also be noted that, in connection with the 
provision which became subdivision (7) of section 
20a, an amendment was offered in the House of 
Representatives to strike out that paragraph and to 
provide that no security should be issued under the 
Act “except in the manner and form prescribed by 
the laws of the state which created such common 
carrier, and that this section is not to be construed 


incorporation in relation to leases of com- 
peting lines, and especially the laws of 
Ohio upon that subject and with respect to 
minimum rentals and security for payment 
and the preservation of property. It is 
sufficient for the present purpose to sav 
that this contention cannot, in any event, 
avail the appellant. The question of the 
right of a State of incorporation, in a direct 
proceeding, to challenge the leases as ultra 
vires is not before us. See Cleveland, Cin- 
cumnati, Chicago & St. Louis Rwy. Co. v. 
United States, 275 U. S. 404, 414. The order 
of the Commission under section 5 (2) is 
permissive, not mandatory. There is no 
warrant for concluding that the Congress 
intended to fetter the exercise of the Com- 
mission’s authority by requiring that the 
Commission before making its order must 
determine whether the acquisition is within 
the corporate powers of the carrier under 
state laws. The Commission has given its 
approval in the exercise of the authority 
conferred and the question of corporate 
powers cannot properly be raised in this 
suit to set aside the Commission’s order. 
Cleveland, Cincinnati, Chicago & St. Louts 
Rwy. Co., supra; Claiborne-Annapolis Ferry 
Co. uv. United States, 285 U. S. 382, 391. 


Nor is there ground for a different con- 
clusion with respect to the Commission’s 
order under section 20a, authorizing the 
assumption of obligations. Appellant points 
to the requirement in that section that the 
Commission shall make such an order only 
if it finds that the assumption by the car- 
rier is “for some lawful object within its 
corporate purposes.” But that this pro- 
vision does not refer to state limitations 
upon corporate powers, but rather to the 
general field of corporate purposes, suffi- 
ciently appears from the context and from 
the legislative history of the clause. In 
creating federal supervision of the issue of 
securities by interstate carriers, the Con- 
gress, so far from making it necessary for 
the Commission to determine whether 
there had been compliance with state re- 
quirements, expressly provided in subdivi- 
sion (7) of section 20a that the jurisdiction 
of the Commission should be “exclusive 
and plenary” and that approval, other than 
as specified in that section, should not be 
necessary.” 


as a limitation o1 state authoiity, vut only as cumu- 
lative thereof.” The amendment was defeated. Cong. 
Rec., 66th Cong., Ist sess., vol. 58, pp. 8673, 8676. 
Mr. Esch, in the report of the measure to the House 
of Representatives, stated: ‘‘Without federal control, 
the carriers would have to be subjected to the di- 
versified requirements of the several states. . . . 
The enactment of the pending bill will put the con- 
trol over stock and bond issues exclusively in the 


hands of the Federal Goverrment and will result in 


uniformity and greater promptness of action.” Cong. 


Rec.. Ist sess., House Report No. 456, p. 21. 
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Another objection, urged against_ the 
order under section 5 (2), is that the Com- 
mission had no power to make the acquisi- 
tion of certain short lines a condition of its 
approval of the leases. The condition is 
asserted to be a burdensome one, opposed 
by the New York Central when it made its 
application and involving the building up 
of an enlarged system. But section 5 (2) 
expressly authorized the Commission to 
impose conditions, and its action in so 
doing was not limited to conditions pro- 
posed or favored by the carriers. The 
Commission stated the facts as to each of 
the short lines (150 I. C. C., pp. 294-311) 
and the Commission found that thasé lines 
to which the condition relates were com- 
plementary to the New York Central Sys- 
tem and that their preservation was 
“required by public convenience and neces- 
sity and for the maintenance of an adequate 
transportation system.” Jd., p. 322. It can- 
not be said that the consideration of the 
situation of these short lines was not ap- 
propriate to the determination which the 
Commission was called upon to make or 
that the condition was arbitrarily imposed. 


Second. Questions as to the alleged 


breach by the New York Central, as major- 
ity stockholder of the Michigan Central, 
of its fiduciary duty to the appellant as 
minority stockholder, in the light of the 
terms of the indenture under which the 
voted shares had been pledged to secure 
bonds, are not properly raised in this suit 
under the Urgent Deficiencies Act (U. S. 
C., Tit. 28, sec. 47) and hence are not open 
to review on this appeal. Pittsburgh & 
West Virginia Railway Co. v. United States, 
281 U. S. 479, 488. 

The remaining questions with respect to 
the adequacy of the rentals fixed, the other 
terms of the proposed leases, and the public 
interests involved, relate to the propriety 
of the action of the Commission in the ex- 
ercise of its authority under the statute as 
constryied. As to these matters the parties 
were fully heard, pertinent evidence was 
received and considered, and we find no 
basis fora contention that the order of the 
Commission was not adequately supported 
or had any confiscatory effect. Virginian 
Railway Co. v. United States, 272 U. S. 658, 
663; Georgia Commission v. United States, 
BE WSS TOS U7 


Decree affirmed. 
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Declaration based upon a violation of the Clayton Act does not need to alle 
the acts complained of are not within the exceptions contained in such act. ate 


Linptey, District Judge. This is a de- 
murrer to plaintiff's declaration upon the 
statute copied in the footnote,’ upon the 
ground that the declaration is insufficient 
in that it does not negative the proviso of 
the statute. It is insisted that exceptions 
and provisos contained in the same section 
as the enacting provisions must be nega-* 
tived in the declaration. 


_ It has been asserted by reputable author- 
ity that exceptions and provisions do not 
stand upon the same basis. I shall not at- 


1“Tt shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly to discriminate in price between 
different purchasers of commodities, which commodi- 
ties are sold for use, consumption, or resale within 
the United States or any Territory thereof or the 
District of Columbia or any insular possession or 
other place under the jurisdiction of the United 
States, where the effect of such discrimination may 
be to substantially lessen competition or tend to cre- 
ate a monopoly in any line of commerce: Provided, 
That nothing herein contained shall prevent dis 
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tempt to determine whether such is a cor- 
rect statement of the law, but shall base 
my decision upon the assumption that they 
are of the same character, so far as plead- 
ing is concerned. 

- The precise question involved has been. 
perere the federal courts at various times. 
us, in an action to recover a pena 
under the Safety Appliance Act (as°U SCR 
§ 1 et seq.), the United States Circuit Court 
of Appeals for the Eighth Circuit in U. S. 
2, Denver & R. G. R. Co., 163 F. 519, said: 
The defendant makes several objections to 


crimination in price between purchaser i- 
ties on account of diferernces in the pees nen 
or quantity of the commodity sold, or that makes 
only due allowance for difference in the cost of sell- 
ing or transportation, or discrimination in price in 
the same or different communities made in ‘ood 
faith to meet competition: And provided futher 
That nothing herein contained Beall) prevent persons 
engaged in selling goods, wares, or merchandise i 
pists gp OS poe their own customers in 
e transactions and not in i ae 

Ann. Colle ules Ge restraint of trade. 
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the complaint. he first of these is that 
the plaintiff does not negative the matter 
of the exception created by the proviso to 
section 6 of the act of March 2, 1893, as 
amended by the act of April 1, 1896 [45 
USCA § 6], which gives the right of action 
for the penalty. This objection must fail, 
because it is opposed to the settled rule 
that an exception created by a proviso or 
other distinct or substantive clause, whether 
in the same section or elsewhere, is de- 
fensive, and need not be negatived by one 
suing under the general clause.” 

In Jelke v. United States, 255 F. 264 at 
page 279, in discussing a similar situation, 
the Circuit Court of Appeals, Seventh Cir- 
cuit, used this language: “The failure of 
the indictment to negative the exception 
found in section 16 of the Oleomargarine 
Act [26 USCA § 554], does not subject the 
indictment to demurrer. The correct rule 
is laid down in United States v. Denver & 
en Genres Cosel OSM EES 19852090 GR ETAL 
329, 330. * * * Indictments charging viola- 
tion of the Oleomargarine Act but which 
did not negative any of the exceptions 
found in the act have been sustained.” 

The basis for such decisions is to be 
found in the language of the opinion of 
Justice Holmes in Schlemmer v. Buffalo, R 
& P. R. Co., 205 U. S. 1, 8, 27, S. Ct. 407, 408, 
51 L. Ed. 681, as follows: “The word ‘pro- 
vided’ is used in our legislation for many 
other purposes beside that of expressing a 
condition. The only condition expressed 
by this clause is that four-wheeled cars 
shall be excepted from the requirements of 
the act. In substance it merely creates an 
exception, which has been said to be the 
general purpose of such clauses. Interstate 
Commerce Commission v. Baird, 194 U. S. 
25, 36, 37, 48 L. Ed. 860, 865, 866, 24 S. Ct. 
563. ‘The general rule of law is, that a 
proviso carves special exceptions only out 
of the body of the act; and those who set 
up any such exception must establish it,’ 
etc. Rvan v. Carter, 93 U. S. 78, 83, 23 
L. Ed. 807, 809; United States v. Dickson, 
P5tPer 14? 165,- 10s EP Ed 689,698 “The 
rule applied to construction is applied 
equally to the burden of proof in a case like 
this. United States v. Cook, 17 Wall. 168, 
21 L. Ed. 538; Com. v. Hart, 11 Cush. 
[Mass.] 130, 134.” 

In U. S. v. Cook, 17 Wall. 168, 176, 21 L. 
Ed. 538, the court said: “Both branches of 
the rule are correctly stated in the case of 
Steel v. Smith, 1 B. & Ald. 93, 99, 106 Reprint 
35, which was a suit for a penalty, and may 
‘perhaps be regarded as the leading case 
upon the subject. Separate opinions were 
given by the judges, but they were unani- 
mous in the conclusion, which is stated as 
follows by the reported: ‘Where an act of 
Parliament in the enacting clause creates 
an offense and gives a penalty, and in the 
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same section there follows a proviso con- 
taining an exemption which is not incor- 
porated in the enacting clause by any 
words of reference, it is not necessary for 
the plaintiff in suing for the penalty to 
negative such proviso in his declaration.’ 
All of the judges concurred in that view, 
and Bayley, J., remarked that where there 
is an exception so incorporated with the 
enacting clause that the one cannot be read 
without the other, there the exception must 
be negatived.” 

Following this doctrine, and applying it 
to specific cases are Grand Trunk Ry. Co. 
Um Se 229° ER ALO CENCE TAS? i: NReY aC ent. 
STR E oF TRS SIO Se SOS Ce. Ck ls 
U. S. v. Great Northern Ry. Co., 220 F. 636 
(C. C. A. 8); Wallace v. U. S., 243 F. 306 
(C. C. A. 7); Holbrook, Cabot & Rollins 
Corp. v. N. Y. (D. C.) 277 F. 840; Javierre 
v. Central Altagracia, 217 U. S. 502, 30 S. Ct. 
598, 54 L. Ed. 859; U. S. v. Trinity, etc., 
Ry. Co. (C. C. A.) 211 F. 448, 453; Ryan v. 
Carrer. 93" U, S278 "23" laekid: 8072" Us esa 
Dickson, 15 Pet. 141, 10 L. Ed. 689; Basham 
Goxmonlficas (OG) p21" 2d) 550 bao Oy 
1K, SENG: ONG Sk OCs (GR PBS le 
Ledbeiter v. U. S., 170 U. S. 606, 18 S. Ct. 
774, 42 L. Ed. 1162; Joplin Merc. Co. v. U.S. 
(CCH AD) 2213 9h. O26MeA IIE Case LOLOC, 
470; U. S. v. Atl. Coast Line (D. C.) 153 
F, 918. 

In Smith et al. v. United States (C. C. A.) 
157 F. 721, 726, the court of which Justice 
Van Devanter was then a member used 
this language: “It is further objected that 
the indictment was insufficient because it 
did not exclude the accused from the opera- 
tion of the exception found in the thir- 
teenth amendment. It is said that the 
failure to aver that John Reed was not to 
be subjected to involuntary servitude as a 
punishment for a crime is fatal to the in- 
dictment. This also is untenable. The 
ingredients of the offense were susceptible 
of accurate and clear description without 
regard to the exception; and they were so 
described. We cannot conceiv of an un- 
lawful and felonious conspiracy to deprive 
a convict sentenced to hard labor in the 
penitentiary of his constitutional right of 
freedom from involuntary servitude. The 
exception in question is defensive in its 
character, and, if the defendants fell within 
its protection, it was an easy matter for 
them to show it, and it was their duty to 
do so.” 

In American Can Co. v. Ladoga Canning 
Co., 44 F. (2d) 763, 768, the Circuit Court of 
Appeals for the Seventh Circuit, in dealing 
with a case similar to the one now before 
the court and discussing the burden of 
proof, said: “In disposing of this phase 
of the question, it might be added that the 
burden was on.the defendant to establish its 
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justification in view of plaintiff’s showing 
that a price discrimination was given to 
Vane Campers 

In view of the fact that the Conformity 
Act provides that the practice, pleadings, 
forms, and modes of proceeding in civil 
cases shall conform as near as may be to 
those existing in courts of record of the 
state within which the district court is held 
(U. S. Code Annotated, title 28, § 724), the 
assertion is made that, under the forms of 
pleadings and practice recognized in IIli- 
nois, provisos such as those now under con- 
sideration must be negatived. It should be 
observed that the language of the act is 
that conformity must be “as near as may.” 
In other words, the section left to the fed- 
eral courts “some degree of discretion in 
conforming entirely to the state procedure” 
and to reject, as Congress doubtless ex- 
pected they would do, ‘any such subordi- 
nate provision in the state procedure, as 
would unwisely encumber the administra- 
tion of the law, and tend to defeat the ends 
of justice in their tribunals.” Manitowoc 
Malting Co. v. Feuchtwanger (D. C.) 196 F. 
506; Hills & Co. v. Hoover, 200 VU. S. 329, 
SIS Gt= 402) 55) ea Eid. 485e.Ann Gas, 
1912C, 562; Shgo Furnace Co. v. Dalton (C. 
GivA) e255 Be 532: 

The Supreme Court has held that it is 
not required by this section to follow a rule 
of practice of the state which directly con- 
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flicts with a well-settled rule prevailing in 
in federal courts. Mexican Cent. R. Co. v. 
Pinkney, 149 U. S. 194, 13 S. Ct. 859, 37 
L. Ed. 699, Thus it has been held for 
many years that whatever may be the rule 
in the state court as to the necessity of 
negativing contributory negligence in ac- 
tions brought for personal injuries the fed- 
eral courts have established firmly the rule 
that contributory negligence is a matter of 
defense. Central Vermont R. R. Co. wv. 
White, 238 U. S. 507, 35 S. Ct. 865, 59 L. 
Ed. 1433, Ann. Cas. 1916B, 252. 


The present action is largely penal in 
character and is grounded upon an act of 
Congress creating same. It is thus clearly 
within the decisions heretofore cited, where- 
in the federal court determined for itself 
the essentials of pleading at common law 
an action based upon a federal statute. 


Furthermore, upon careful analysis, I am 
of the opinion that the law of Illinois upon 
this subject as announced in the leading 
case of Great Western R. R. Co. v. Hanks, 
36 Ill. 281, is not in conflict with the rules 
of the federal court as stated herein. I 
conclude therefore that under the law as 
established in the federal courts generally: 
it is not necessary to negative such a pro- 
viso as is contained in the statute sued, 
upon. Therefore the demurrer is over- 
ruled. 


_ _[{[55,018] United States of America v. Fox West Coast Theatres, Fox Film Corpora- 
tion, Metro-Goldwyn-Mayer Distributing Corporation, Paramount Publix Corporation, 
United Artists Corporation, Vitagraph Inc. and First National Pictures Distributing 


Corporation. 


U. S. District Court, Southern District of California. 


1932. 


Decree dated November 16, 


_ Decree entered enjoining the defendants from the use of certain alleged unfair dis- 
criminations in the method of zoning theatres for exhibition of motion pictures but not 
prohibiting the use of any reasonable method of classification. 


Final Decree 

United States of America filed its peti- 
tion herein on November 16, 1932, and each 
of the defendants having duly appeared by 
their respective counsel, the United States 
of America by Samuel W. McNabb, United 
States Attorney for the Southern District 
of California, Central Division, moved the 
Court for. an injunction as prayed in the 
petition and each of the defendants con- 
sented to the entry of this decree without 
contest and before any testimony whatever 
had been taken. 


WHEREFORE, IT IS ORDERED, ADJUDGED AND 
DECREED that: 

I. The term “affiliated exhibitors” as 
used herein shall include persons, firms, 
partnerships or corporations which are en- 
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gaged in the exhibition of motion pictures 
at theatres which are owned, operated or 
controlled: directly or indirectly by any pro- 
ducer or distributor of motion pictures. 


II. The term “unaffiliated exhibitors” as 
used herein shall include persons, firms, 
partnerships or corporations which are en- 
gaged in the exhibition of motion pictures 
at theatres which are not owned, operated 
or controlled directly or indirectly by any 
producer or distributor of motion pictures. 


Ill. The Court has jurisdiction of the 
subject-matter hereof and of all persons 
and parties hereto and the petition states 
a cause of action against the defendants 
under the Act of Congress of July 2, 1890 
commonly known as the Sherman Anti- 
Trust Act. 
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IV. The conspiracy to restrain and to 
monopolize interstate trade and commerce 
in motion-picture films alleged in the peti- 
tion herein is hereby declared illegal and 
in violation of said Act of Congress of July 
2, 1890, commonly known as the Sherman 
Anti-Trust Act. 


V. The defendants and each of them, 
their respective officers, directors, agents, 
servants, employees and all persons acting 
or claiming to act on behalf of them or any 
of them be and they hereby are perpetually 
enjoined and restrained from carrying out 
directly or indirectly by any means what- 
soever the conspiracy alleged in the peti- 
tion herein and from entering into or car- 
rying out directly or indirectly any other 
conspiracy of like character or effect. 


VI. The defendants and any two or 
more of them, their respective officers, 
directors, agents, servants, employees and 
all persons acting or claiming to act on 
behalf of any two or more of them be en- 
joined from preparing, publishing, adopt- 
ing, enforcing or attempting to enforce any 
uniform plan, system or schedule of zon- 
ing, clearance or protection: 

1. (a) Wueresy first-run theatres owned, 
operated or controlled by defendant thea- 
tres company, which under the terms of 
such plan, system or schedule, receive cer- 
tain additional periods of protection over 
competing second-run theatres, over and 
above the minimum clearance granted to 
said first-run theatres, as such (the length 
of which said additional periods of protec- 
tion were originally determined by the 

rices charged for admission to said sec- 
ond-run theatres) are thereafter permitted 
to reduce the said admission prices of said 
frst-run theatres to the point where the 
difference between the admission prices 
charged by said first-run theatres and said 
second-run theatres is less than that upon 
which said additional periods of protection 
were computed, without at the same time 
reasonably shortening the said additional 
periods of protection received by said first- 
run theatres as aforesaid; or (b) whereby 
second-run theatres and/or subsequent run 
theatres, owned, operated or controlled by 
unaffiliated exhibitors which are subject to 
additional periods of protection over and 
above the minimum clearance. granted to 
said first-run theatres, as such, are unable 
to decrease the said additional periods of 
protection by increasing their own admis- 
sion prices and thereby decreasing the dif- 
ference between the admission prices 
charged by said first-run theatres and that 
charged by said second-run theatres at the 
time that said additional periods of pro- 
tection were computed. 

2. (a) Wnueresy suburban first-run the- 
atres owned. operated, or controlled by 


defendant threatres company receive cer- 
tain periods of protection over competing 
second-run theatres, the length of which is 
determined substantially by the evening 
admission prices charged by said theatres; 
and at the same time subsequent run down- 
town theatres are subjected to periods of 
protection, the length of which is deter- 
mined substantially by an average of the 
matinee and evening prices charged by said 
theatres; and (b) whereby the periods of 
protection granted to such of the said 
downtown subsequent run theatres as are 
owned, operated, or controlled by defend- 
ant theatres company are in fact deter- 
mined upon a basis of the evening admission 
prices alone, while at the same time the 
periods of protection granted to such of the 
said downtown subsequent run theatres as 
are owned, operated, or controlled by un- 
affiliated exhibitors are in fact determined 
upon a basis of averaging the matinee and 
evening admission prices charged by said 
theatres, 


3. WuHueEreEBY the periods of protection 
applicable to theatres located immediately 
outside of the city limits of Los Angeles 
and owned, operated, or controlled by de- 
fendant theatres company are determined 
without regard to any price admission ba- 
sis applicable to theatres within the city 
limits of Los Angeles, while at the same 
time the periods of protection applicable to 
theatres located immediately outside of the 
city limits of Los Angeles and owned, op- 
erated, or controlled by unaffiliated exhib- 
itors are determined upon a price admission 
basis applicable to theatres located within 
the city limits of Los Angeles. 


VII. The defendants and any two or 
more of them when acting as distributors 
of motion pictures in the Pacific Coast ter- 
ritory in such instance, or the defendants 
and any two or more of them, when acting 
as exhibitors of motion pictures in the 
Pacific Coast territory in such instance, or 
the defendants and any two or more of 
them, when one or more is acting both as 
a distributor and an exhibitor in the Pacific 
Coast territory in such instance, their re- 
spective officers, directors, agents, servants, 
employees and all persons acting or claim- 
‘ng to act on behalf of them or any of them 
be enjoined from preparing, publishing, 
adopting, enforcing or attempting to en- 
force any uniform plan, system or schedule 
of zoning, clearance or protection whereby 
theatres owned, operated.or controlled by 
defendant theatres company receive unrea- 
sonably long periods of protection or un- 
reasonable zoning privileges over theatres 
owned, operated or controlled by compet- 
ing unaffiliated exhibitors. 


VIII. That -nothing in this decree con- 
tained shall be construed to declare a classi- 
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fication of theatres as first, second, third 
or subsequent run or runs threatres, or 
such other reasonable classification as may 
hereafter from time to time be in use in the 
motion-picture industry or zoning of such 
theatres or clearance and/or protection of 
motion-picture films for exhibition purposes 
as between theatres, including clearances 
and/or protection according to runs or 
price of admission, to be illegal as such or 
in violation of the Act of Congress of July 
2, 1890, entitled “An Act to Protect Trade 
and Commerce,” commonly known as the 
“Sherman Anti-Trust Act,” or as prohibit- 
ing any defendant from selecting its own 
customers and bargaining with them in 
accordance with law, or any affliated exhib- 
itor from exhibiting at any time its own 
films in theatres owned or controlled by it. 

IX. Nothing in this decree contained 
shall be construed as prohibiting Fox West 
Coast Theatres from negotiating for or 
entering into any lawful contract for motion- 


picture films for exhibition purposes with 
any distributor separately. 

X. Nothing contained herein shall be 
construed as affecting in any manner the 
decree of this Court entered on August 21, 
1930, in the case of “United States v. Fox 
West Coast Theatres, Incorporated et al. 
(In Equity, No. S-10-C.) 

XI. For the purpose of this decree in 
case any defendant is owned directly or 
indirectly by another. defendant the two 
defendants shall, so long as such relation- 
ship continues, be deemed one defendant. 

XII. The jurisdiction of this cause be 
and hereby is retained for the purpose of 
enforcing or modifying the decree. 

XIII. The petioner have and recover of 
the defendant its costs herein. 

Dated: November 16, 1932. 


Howuzer, United States District Judge. 


[55,019] Pirnie Simons & Company, Inc. v. New York Stock Exchange, Richard 


Whitney et al. 


United States District Court, Southern District of New York. December 19, 1932. 


An action under the Sherman and Clayton Acts may be maintained against both 
an unincorporated association and its members at the same time regardless of the stat- 
utes of the State in which the association is domiciled, to the contrary. 

Suit may be brought both against the New York Stock Exchange, an unincorporated 
association, and its individual members for alleged violation of the Anti-Trust Acts in 
prohibiting the “package” or small lot sale of assorted securities. 


Knox, D. J. This motion asks dismissal 
of the complaint as against all the indi- 
vidual defendants on the ground that, as 
against them, the action is unseasonable. 
This is said to be due to the fact that 
Richard Whitney, as President of the New 
York Stock Exchange, an unincorporated 
association, has been made a party de- 
fendant. 


Sections 13 and 16 of the New York 
General Associations Law, L. 1920, Ch. 915, 
provide, in part, as follows: 


“13, Action or proceeding against unincorporated 
association. An action or special proceeding may 
be maintained, against the president or treas- 
urer of such an association, to recover any property, 
or upon any cause of action, for or upon which 
the plaintiff may maintain such an action or special 
proceeding, against all the associates, by reason of 
their interest or ownership, or claim of ownership 
therein, either jointly or in common, or their lia- 
bility therefor, either jointly or severally. Any 
partnership, or other company of persons, which 
has a president or treasurer, is deemed an associa- 
tion within the meaning of this section.” 

“16. Where an action has been brought against 
an officer, or a counterclaim has been made, in an 
action brought by an officer, as described in this 
article, another action, for the same cause, shall not 
be brought against the members of the association, 


155,019 


or any of them until after final judgment in the 
first action, and the return, wholly or partly un- 
satisfied or wynexecuted, of an execution issued 
thereupon.” 


Defendants’ argument that as a result of 
this legislation an action cannot be main- 
tained in the courts of the State of New 
York against an unincorporated voluntary 
association and the members thereof at 
the same time, appears to be sound. Mandell 
v. Moses, 209 A.D. 531; Institute for Public 
Service v. Winter et al., 233 A.D. 1. The 
question now presented is whether this rule 
is binding on this court in an action that 
is here pending, and which is based upon 
allegations that, due to violations of the 
Clayton and Sherman Acts on the part of 
all defendants, plaintiff is entitled to a re- 
covery of treble damages. Plaintiff resists 
the motion directed to his complaint, Say- 
ing that, under authoritative rulings of 
Federal courts, the members of an unin- 
corporated association are suable along 
with the association, in such a suit. This 
is undeniably true when there is no State 
statute similar to Section 16 of the General 
Associations Law of this State. United 
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Mine Workers v. Coronado Company, 259 
U.S. 344. It appears, therefore, that the 
point which will here rule the decision, is 
whether the existence of the local State 
statute bearing upon the subject matter 
requires this court to depart from the usual 
rule that an association and its members 
may be sued in the same action brought 
under the Federal Anti-trust laws. Con- 
sideration of what would be the result on 
the motion if the Court’s jurisdiction were 
predicated upon diversity of citizenship, 
may be laid to one side. The matter turns 
upon plaintiff's rights under the Federal 
Anti-Trust Laws. 


Section 1 of the Sherman Act, 26 Stat. 
209, 28 U. S. CA, Section 1, declares illegal 
“every contract, combination in the form of trust 


or otherwise, or conspiracy, in restraint of trade or 
commerce,” 


and provides that 

“every person who shall make any such contract or 
engage in_anw such combination or conspiracy’, shall 
be deemed guilty of a misdemeanor.” (italics mine) 


Section 2 provides that 


“every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of the 
trade or commerce among the several states * * ® 
shall be deemed guilty of a misdemeanor. * * *” 
(italics mine) 

Section 4 of the Clayton Act, 15 U.S. C.A,, 
Section 15, which is substantially similar 
to Section 7 of the Sherman Act, provides 
that 
“any person who shall be | ‘ 
reason of anything forbidden in the Anti-trust laws 
may sue therefor in any district court of the United 
States in the district in which the defendant resides 
or is found or has an agent * * ™* and shall 
recover three fold the damages by him sustained 

ww * > 


Section 8 of the Sherman Act, 15 U. S. 
C. A., Section 7, and Section 1 of the Clay- 
ton Act, 15 U. S. C. A., Section 12, provide 
that 


“the word ‘person’ or ‘persons’ shall be 
deemed to include corporations and associations 
3 * 


Plaintiffs’ complaint alleges that an un- 
lawful combination and conspiracy entered 
into between the New York Exchange and 
its individual members, who are officers 
and members of the Governing Committee, 
has damaged his business. The statutes in 
terms make “every person” who violates their 
provisions criminally and civilly liable. 


Any person injured by a violation of these 
statutes “may sue therefor.” Such person, 
therefore, has a substantive right that may 
here be vindicated, and which may entitle 
him to a recovery of treble damages. In 
the Coronado case. it was stated at page 
390:— 


“As a matter of substantive law, all the members 
of the union engaged in a combination doing un- 
Jawful injury are liable to suit and recovery * * *” 
(italics mine) 


injured —* * OP oby: 


* * * 


The decision also held an unincorporated 
labor union to be an “association” which 
was recognized as a distinct entity by nu- 
merous acts of Congress, and which, as 
such, was suable in the Federal Courts 
upon process served on its principal offi- 
cers. The court so held despite the fact 
that the Supreme Court of Arkansas had 
declared the union to be possessed of the 
character of a partnership, and to be cap- 
able of suit only in the name of its mem- 
bers, with liability to be enforced against 
each member separately. The Supreme 
Court declared at page 391, that the ruling 
of the Arkansas Court. 

“cannot under the Conformity Act operate as a 
limitation on the federal procedure in this regard.” 

Here, also, the Stock Exchange is a 
suable entity distinct from its members. 
As an association, it is a “person” with 
capacity to violate the federal anti-trust 
laws. Should it do so, civil liability accom- 
panies the wrong and runs in favor of the 
injured party. 

Plaintiff, in alleging that the Stock Ex- 
change and the members of its Governing 
Committee 
“entered into a combination and conspiracy unrea- 
sonably to restrain and prevent competition in inter- 
state commerce.” 
and to his injury, etc., has set up separate 
violations of plaintiffs’ rights by the asso- 
ciation, and some of its individual mem- 
bers. If each of them has been guilty of 
a statutory wrong, it follows that each has 
incurred a statutory liability. Plaintiffs’ 
rights in the premises may be asserted 
against each and/or all who have wronged 
him. Brown v. United States, 276 U.S. 134, 
141. As shown by this decision, and by the 
Coronado case, supra, the conception of an 
association as a legal entity is carried fur- 
ther by the Federal Courts than by the 
Courts of New York under the General 
Associations Law. Under the State law, 
the association is not regarded as a legal 
entity wholly separate and apart from the 
persons who compose its membership. 
The statute permits suit to be brought 
against the president or treasurer of an 
association for the purpose of obviating the 
inconvenience of having each individual 
member named as a party to the action, 
and requiring process to be served upon 
him. Meinhart v. Contresta, 194 N. Y. S. 
593. While the members of the association 
incur an individual liability for a wrong 
which it commits, the statute permits al- 
ternative methods of redress. One is a suit 
against the president or treasurer of the 
association; the other against the individual 
members. But the remedies are not con- 
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In the federal courts, and under the 
statutes involved, the underlying substan- 
tive law, as has been seen, is somewhat 
different. The association is an entity that 
can be guilty of unlawful acts; and the 
individuals who participate therein are sep- 
arately guilty of such acts. When plaintiff, 
therefore, sues each and all of the “per- 
sons” who, in violation of the anti-trust 
acts, have combined and conspired against 
him, he is but claiming a remedy for which 
they, separately and. jointly, may be re- 
quired to respond. See Brown v. United 
States, supra. He is not doing what the 
New York Statute sought to prevent, i. e., 
suing the same defendants on the same 
cause of action in the same or in co-pending 
suits. The application of Section 16 of the 
General Associations Law to the present 
action would hardly be consonant with the 
theory of liability imposed by the Sherman 
and Clayton Acts. 

The Conformity Acts, 28 U. S. C. A,, 
Section 724, states that 
* * * 


shall 
to the forms 


“the forms of, proceeding » = 2). 
conform as near as may be, es 
* * * in like causes” (italics mine) 
in the State Courts. The cause of action 
now before the court is exclusively cog- 
nizable in the Federal jurisdiction, and is 


not a “like cause” within the meaning of 
the Conformity Act. Coffey v. United States, 
117 U. S. 233; United States v. More, 287 
Fed. 879, affirmed 294 Fed. 852, Cert. den. 
264 U. S. 581; United States v. Southern 
Dredging Company, 251 Fed. 400. 


Furthermore, as pointed out in the case 
of Indianapolis and St. Louis R. R. Co. v. 
Horst, 93 U. S. 291, 


“The conformity is required to be ‘as near as may 
be’—not as near as may be possible, or as near 
as may be practicable. This indefiniteness may have 
been suggested by a purpose; it devolved upon the 
judges to be affected the duty of construing and 
deciding, and gave them the power to. reject, as 
Congress doubtless expected they would do, any 
subordinate provision in such State statutes, which, 
in their judgment, would unwisely encumber the 
administration of the law, or tend to defeat the 
ends of justice, in their tribunals.” 


The procedure that is here followed 
seems to be that heretofore characterising 
suits of this nature in this circuit, although 
the point involved does not appear to have 
been discussed in the opinions. See Dex- 
tone Company v. Building Trades Council, 
60°F. (2d) 47; Decorative Stone Company v. 
Building Trades Council, 18 F. (2d) 333, af- 
firmed 23 F. (2d) 426; Marienelli v. United 
Booking Offices, 227 F. 165. 

Motion denied. 


[1 55,020] Torquay Corporation, suing on behalf of itself and of other stockholders 
of Radio Corporation of America, v. Radio Corporation of America, General Electric 
Company, Westinghouse Electric & Manufacturing Company, et al. 


United States District Court, Southern District of New York, E. 72-390. Decided 
December 14, 1932. 


Plaintiff seeks to enjoin defendants, General Electric Company and Westinghouse 
Electric Manufacturing Company, from distributing certain shares of the stock of the 
Radio Corporation of America, now held by them, to their stockholders or to anyone 
tIse, except the Radio Corporation. Action dismissed on the following grounds: (1) To 
grant relief asked would in effect modify the consent decree previously entered in 
another District Court against the Radio Corporation and the defendants here involved 
insofar as it related to the disposition of the Radio stock here involved, although that 
Court had specifically reserved jurisdiction under the consent decree. (2) In order to 
modify the decree all parties to the original decree should be parties to the present 
action, which would include the United States; but this case is on removal from a state 
court which would have no jurisdiction over the United States as a party, hence the 
Federal Court could obtain no jurisdiction on removal. 


Nathan Burkan, Esq., attorney and counsel for plaintiff, Cravath, de Gersdorff, Swaine & 
Wood, Esqs. attorneys for defendant, Westinghouse Electric & Manufacturing Company, 
(Robert T. Swain and Wm. D. Whitney, Esqs., of counsel), Cotton Franklin, Wright & 
Gordon, Esqs., attorneys for defendant, General Electric Company; Fish, Richardson & 
Neave, Esqgs., attorneys for defendant, Radio Corporation of America (Charles Neave, 
Esq., of counsel). 
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Knox, D. J. Three motions are here be- 
fore the Court: (1) defendant corporations 
ask leave to amend their petition for re- 
moval, filed December 1, 1932; (2) plaintiff 
Prays remand of the suit to the State Court; 
(3) plaintiff seeks to enjoin defendants, 
General Electric Company and Westing- 
house Electric Manufacturing Company, 
from distributing several million shares of 
stock of Radio Corporation of America, 
now held by them, to their stockholders 
or to anyone else, except the Radio Cor- 
poration. In connection with such relief, 
plaintiff wishes the appointment of a re- 
ceiver of these shares of stock. _ 

(1) Defendants’ motion to amend their 
removal petition will be granted. This 
court has power to permit such amendment. 
Kinney v. Columbia Savings and Loan Asso- 
ciation, 191 U. S. 78; Hall v. Payne, 274. Fed. 
237; Matarazzo v. Hustis, 256 Fed. 882; Wool- 
ridge v. M’Kenna, 8 Fed. 650. The fact that 
defendants have so promptly docketed the 
record in this court, and that they have 
accepted plaintiff’s motion to remand on 
only two days’ notice, warrants the exer- 
cise of a liberal discretion in allowing them 
to amend. 

(2) Plaintiff's motion to remand to the 
State court will be denied. 


Complainant, a stockholder of Radio Cor- 
poration, alleges itself to be a citizen.of 
Delaware, within which State the Radio 
Corporation, also, was incorporated. Gen- 
eral Electric is a resident of New York and 
Westinghouse is a resident of Pennsylvania. 
The Bill of Complaint, inter alia, alleges: 

General Electric and:Westinghouse were 
large stockholders of Radio Corporation, 
having representation on its Board of Di- 
rectors, and largely controlling its policies 
and actions. General Electric and Radio 
Corporation entered into an unlawful com- 
bination and conspiracy in restraint of in- 
terstate commerce, and in violation of the 
Sherman and Clayton Acts. Westinghouse 
became a co-conspirator in 1921. About 
January 1, 1930, a group of contracts was 
entered into between these corporations, 
which constituted an unlawful conspiracy 
in restraint of trade, and which had the 
effect of giving Radio Corporation a mo- 
nopoly in the manufacture and sale of radio 
devices in the United States. Since Janu- 
ary 1, 1930, however, Radio Corporation 
has operated at a loss, and the market value 
of its common stock has dropped from 
$40.00 to approximately $5.00 a share. 

In May of 1930, the United States insti- 
tuted suit in the District Court of the 
United States for the District of Delaware, 
against General Electric, Westinghouse 
and Radio, charging that the various con- 
tracts and agreements between the parties, 
and the transfer of blocks of Radio stock 


in exchange for which Radio had received 
exclusive rights in patents, plants and 
equipments of General Electric and Radio, 
constituted a combination in restraint of 
trade, and a conspiracy to create a mo- 
nopoly in violation of the Sherman and 
Clayton Acts. Upon a stipulation of the 
parties to the suit of the United States, a 
consent decree was entered on November 
21, 1932, requiring General Electric and 
Westinghouse to divest themselves of their 
holdings in Radio stock in certain ways 


and within specified times. The decree 
‘also enjoined the continued existence 
of various license agreements, and 


stated in détail various acts that Should or 
should not be done. Thé Court making 
the decree retained jurisdiction for the pur- 
pose of enforcing or modifying its decree, 
with leave to any of the defendants after 
three years, to apply to the Court for per- 
mission to acquire stock in any other of 
the defendant corporations, or their sub- 
sidiaries. 

The complaint before this court proceeds 
to allege that, as a result of the decree in 
the Delaware suit, the Radio Corporation 
lost rights that it had theretofore obtained 
without securing a provision for the return 
of its own stock by the General Electric 
and Westinghouse companies The result 
alleged is that Radio was deprived of fair 
and adequate consideration for the stock 
with which it had parted, and, that General 
Electric and Westinghouse were unjustly 
enriched. Furthermore, it is charged that 
General Electric and Westinghouse and 
Radio deceived the District Court in Dela- 
ware as to the true facts and circumstances 
by failing to make a sufficient disclosure 
thereof with consequential injury to the 
Radio Company. 

The complaint then sets forth that Gen- 
eral Electric and Westinghouse are threat- 
ening to dispose of all their holdings of 
Radio stock by ratably distributing the 
same as a bonus to their own stockholders; 
that plaintiff demanded of Radio that it 
insist that General Electric and Westing- 
house return its stock, but that there has 
been no compliance with such demand; that 
the stock in question is physically located 
within the State of New York, and that 
plaintiff has no adequate remedy at law. 
The relief asked by the complaint is that 
General Electric and Westinghouse be en- 
joined pendente lite, and permanently, from 
distributing the stock; that they be required 
to re-transfer the stock to the Radio Cor- 
poration; that a receiver be appointed to 
take possession of the stock; that it be 
declared to be the absolute property of the 
Radio Corporation; that a trust be im- 
pressed upon it for the benefit of the Radio 
Corporation; and tbat the individual de- 
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fendants, the directors of Genera! Electric, 
Westinghouse and Radio, be compelled to 
account to Radio for all of their wrongful 
acts. 

From the foregoing it will readily be 
seen that the relief here sought, if granted, 
would constitute an interference with the 
operation of the decree of the United States 
District Court of Delaware. The effect of 
the requested relief would be nothing else 
than a modification of the terms of that 
decree insofar as it relates to the disposi- 
tion of the Radio stock held by General 
Electric and Westinghouse. 


The Supreme Court of the United States 
has held the action of a State Court in 
enjoining a defendant from doing acts pur- 
suant to the valid decree of a Federal Court, 
to be error. Central National Bank v. Stev- 
ens, 169 U. S. 432. It has also been held 
that a suit in a State Court, attacking the 
title to property acquired under a decree 
of a Federal Court on the ground that 
such decree was void, involves a Federal 
question and is, therefore, removable. South 
Dakota Central Railway Co. v. Continental 
& Commercial Trust & Savings Bank, et al., 
255 Fed. 941 (C. C. A. 8th. And in Cornue 
v. Ingersoll, 174 Ved. 666, decision was 
made that a suit in equity in a State Court, 
the effect of which as disclosed on 
the face of the bill, was to delay. obstruct 
and perhaps defeat, the enforcement of the 
judgment of a Federal Court was removy- 
able, as involving a Federal question. 

In addition, it should be remembered 
that the decree of the Federal Court in 
Delaware was a consent decree. Such a 
decree is not only a decree of Court. It 
is also a contract between the parties to a 
suit in which it was entered. Garrett & Co. 
Inc. v. Sweet Valley Wine Company, 251 
Fed, 371. See Kelley v. Milan, 127 U.S. 139; 
Freeman on Judgments, 5th Edition, § 1350; 
Zila Ganlerolo: 


A suit to rescind a contract requires that 
all the parties to it be made parties to the 
suit. Shields v. Barrow, 17 How. 130; United 
States v. Northern Pacific R. R. Co., 134 
Fed. 715. Similarly, all the parties to a 
consent decree should be made parties to 
a suit assailing it. See Freeman on Judg- 
ments, supra, § 1352; 21 C. J. 817. Inasmuch 
as the United States was a party to the 
consent decree which was entered by the 
Federal Court in Delaware, it would seem 
to be not only a necessary but an indis- 
pensable party to the present suit, which 
would affect its right under the decree. As 
all of us know, a suit against the United 
States raises a Federal question. For this 
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reason, also, the present suit is removable 
to this Court. As previously stated, plain- 
tiff’s motion to remand to the State Court 
will be denied. 


(3) Plaintiff's motion for an injunction 
pendente lite will also be denied. 

Assuming for the moment that this court 
has jurisdiction of the present suit, it is 
clear, as a matter of comity and of the 
orderly administration of justice, that this 
Court should refuse to exercise its juris- 
diction to interfere with the operation of a 
decree of another Federal Court. Espe- 
cially is this so where it is clear that the 
United States Distrjct Court in Delaware 
would have jurisdiction of such a suit as 
is now before this Court. A bill to modify 
or restrain the enforcement of a decree of 
a Federal Court may undoubtedly be 
brought in the Court which entered such 
decree. Pacific Railroad of Missouri v. Mis- 
sourt Pacific Railway, 111 U. S. 505; see 
Johnson v. Christian, 125 U. S. 642; Sher- 
man National Bank v. Shubert Theatrical 
Company, 247 Fed. 256; see also Foster 
Federal Practice, 6th Edition, §§51, 132. 
Pee ae the consent decree stated 
that— 


“Jurisdiction is hereby expressly reserved for the 
purpose of enforcing or modifying this decree on ap- 
plication of any of the parties hereto.” 


While the present plaintiff was not a party 
to the Delaware suit, complainant is suing 
as a stockholder on behalf of itself and 
other stockholders of the Radio Corpora- 
tion. That Company was a party to the 
decree, and complainant’s rights, if any, 
would seem to be more properly justiciable 
in the Court that made the decree, out of 
yee complainant’s grievance arises, than 
1ere. 


Finally, the present bill should be dis- 
missed. As stated before the United States 
is a necessary party to this suit. Since the 
United States cannot be sued in the State 
Court, that tribunal was without jurisdic- 
tion of the suit. If the State Court had no 
jurisdiction, this Court acquired none upon 
its removalhere Lambert Company v. Bal- 
timore and Ohio Railroad Company, 258 U. 
S. 377. See General Investment Company vw, 
Lake Shore Railway Company, 260 U. S. 261, 
at page 288. Where it appears to a District 
Court of the United States that it has no 
jurisdiction of a suit, it may dismiss it of 
its own motion. 28 U. S. C. A. § 80. 

Plaintift’s motion for an injunction pen- 
dente lite is denied, and the bill is dismissed 
without prejudice. 
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_ [55,021] E. Griffiths Hughes, Inc., a Corporation, Appellant, v. Federal Trade Com- 
mission, Appellee. 


Court of Appeals of the District of Columbia. 
Decided January 30, 1933. 


Appeal from the Supreme Court of the District of Columbia. 


No. 5636. Argued January 10-11, 1933. 


In refusing to restrain the Federal Trade Commission from holding a public hearing 
under a formal complaint which it had already issued, the Court holds that such a public 
hearing is proper in the absence of a showing that the hearing is not in the public 
interest or that it would disclose trade secrets or other data destructive of the business 
under investigation. (From the opinion:) “. . but where, as is here alleged, the 
possibility of loss is founded wholly on the public knowledge that an investigation has 
been ordered, no good reason exists or can be shown why the public hearing should not 
continue. 


_ Where the Commission is authorized by the Act to adopt such rules not incon- 
sistent with law as may be necessary in carrying out the act, regulations which have been 
so adopted may have the force of law, and, the Court adds, “much more is this true where 


the rule (in question) is one of long standing.” 


Albert E. Maves, of New York City, and Elwood H. Seal, of Washington, D. C., 


for appellant. 


Robt. E. Healy, Martin A. Morrison, and Harry D. Michael, all of Washington, 


D. C., for appellee. 


Before Martin, Chief Justice, and Ross, VAN Orspet, Hirz, and Groner, Associate 


Justices. 


Groner, Associate Justice: This appeal 
challenges the right of the Federal Trade 
Commission to take testimony in an open 

_or public session in a hearing on a com- 
plaint directed against the appellant charg- 
ing it with false and fraudulent advertising 
and unfair trade methods in interstate 
commerce. 

The act of Congress creating the Federal 
Trade Commission and defining its powers 
and duties (Act Sept. 26, 1914; U.S.C. A, 
Tit. 15, sec. 41, et seq.) provides for the 
issuance of a “complaint” against any 
person, partnership, or corporation (except 
banks and common carriers) using unfair 
methods of competition im commerce. The 
test is the public interest. The law pro- 
vides for a hearing, the taking of testi- 
mony, and the filing of the same in the 
office of the Commission. 


In the instant case the complaint issued 
and was duly served on appellant and an 
answer thereto was duly filed. On the day 
set for the hearing appellant applied to the 
Supreme Court of the District of Columbia 
for an injunction restraining the Commis- 
sion from making the complaint public and 
from taking any testimony in public and 
from making public the transcript of the 
testimony. The lower court dismissed the 
bill and the matter is here on appeal. We 
think the action of the lower court was in 
all respects correct. 

A copy of the complaint issued by the 
Commission was filed as an exhibit in the 


proceedings below, and by recourse to it 
we ascertain that it recited in the first 
place that it was issued in the public in- 
terest, that it charged appellant was 
engaged in the sale in interstate commerce 
of certain proprietary preparations known 
as “Kruschen Salts” and “Radox Bath 
Salts”; that the former of these prepara- 
tions was advertised by appellants as a 
cure or remedy for obesity and that the 
latter as a preparation relieving pain and 
having medicinal and therapeutic value and 
that it is imported from England and com- 
bines the properties of the world famous 
medical spas. The complaint then went 
on to state that all of this advertising- was 
untrue because in fact the Kruschen salts 
is no more than a purgative or laxative and 
therefore not a cure or remedy for obesity, 
and that the Radox salts has no material 
medicinal or therapeutic value and is not 
imported from England and does not com- 
bine the properties of the European medi- 
cal spas; and it concludes that as a result 
of these misrepresentations the public is 
misled and deceived and appellant’s com- 
petitors prejudiced within the intent and 
meaning of section 5 of the Act. 


The bill filed in the lower court charges 
as the ground of injunctive relief that, 
because of the announcements in trade 
journals of the issuance by the Commis- 
‘sion of its complaint, appellant’s business 
has been injured and that the taking of 
testimony in oublic will aggravate and in- 
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crease the injury, for all of which appellant 
has no adequate or complete remedy at 
law. 


It will be at once noticed that there is 
no charge in the bill that the Commission 
is acting unfairly or arbitrarily or that the 
result of an open hearing will be to disclose 
trade secrets or the names of appellant’s 
customers, or any other detail of its busi- 
ness which, without regard to the final de- 
termination of the controversy, will result 
in serious injury to it. On the contrary 
it is confined to the assertion that the 
Commission has no right to determine to 
hear evidence in public; that until its final 
determination its function is wholly in- 
quisitorial and is therefore necessarily 
secret. 


We find nothing in the Act which will 
warrant this limitation on the Commis- 
sion’s powers, or indeed anything which 
would indicate that this was the intention 
of Congress. The Act distinctly provides 
that any person who may be interested in 
the question may make application and 
may, upon good cause shown, be allowed 
by the Commission to intervene and appear 
in person or by counsel. This provision 
the Commission has construed to impose 
upon it the duty of public hearings, and in 
this we concur. 


More than twelve years ago the Com- 
mission adopted a rule that all hearings 
before it, or its examiners, on formal com- 
plaint should be public hearings, and an- 
other rule of later date that after complaint 
issued the papers in the case shall be open 
to the public for inspection under such 
rules and regulations as the secretary of 
the Commission may prescribe. Both 
rules are in line with the theory that a 
competitor has the right to intervene, and 
this in itself is inconsistent with the idea 
of secrecy. But without regard to this, the 
Commission is authorized by the Act to 
adopt such rules not inconsistent with law 
as may be necessary in carrying out the 
Act, and we have uniformly held that a 
regulation adopted under these circum- 
stances: has the force of law, and much 
more is this true where the rule is one of 
long standing. In a number of other acts 
of Congress creating bodies similar to the 
Trade Commission, provision is made that 
all proceedings shall be public. This is 
true in the case of the Interstate Com- 
merce Commission and the Board of Tax 
Appeals and in- proceedings before the 
deputy commissioner under the Long- 
shoremen’s Compensation Act, and it is 
argued on behalf of appellant that because 
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of these specific provisions and the omis- 
sion of such in the act creating the Federal 
Trade Commission, Congress meant that 
proceedings before the latter body should 
be secret rather than public, but we think 
this view cannot be sustained. Doubtless 
Congress considered that there might be 
occasions when it would be unjust to a 
person or corporation proceeded against 
to require public hearings and left the de- 
cision in such cases to the Board. Cer- 
tainly the omission can be given no greater 
significance. 

Nor is it suggested in the bill for in- 
junction that the proceeding is one not in 
the public interest, and it could not well 
be because, except in the case of fraud or 
arbitrary abuse of power, that question is 
foreclosed by the finding of the Commis- 
sion. We have said before that one who 
engages in interstate commerce does so ob- 
ject to the regulatory power of Congress. 
The test is whether the restrictive meas- 
ures which Congress may adopt are rea- 
sonably adapted to secure the purposes and 
objects of regulation. To strike down un- 
fair methods of competition or unfair 
practices on the public is the duty imposed 
on the Commission by Congress. The ob- 
ject of the Act is to prevent public decep- 
tion and to preserve free competition. To 
accomplish this, of course, Congress may 
not authorize the spoliation of private 
right by public authority, but there is no 
charge of this nature here, and such a 
charge could be much more readily made 
and sustained if the Act had provided for 
secret or star-chamber proceedings. The 
rule of the Board is therefore wholly con- 
sonant with the modern view of functions 
of government. The purpose underlying 
the constitutional guaranty of public trial 
in prosecutions for crime is to prevent 
abuses arising out of the avarice of un- 
principled officials or the sale of justice 
or a conviction through illegal evidence. 
The rule requiring public hearings, whether 
in courts or bureaus, avoids these possibili- 
ties, and is to be approved. Doubtless on 
such a hearing as is here provided the 
Commission has discretion, on a showing 
that such a hearing would disclose trade 
secrets or other data in itself destructive 
of the business under investigation, to do 
whatever is proper and necessary to avoid 
these consequences, but where, as is here 
alleged, the possibility of loss is founded 
wholly on the public knowledge that an 
investigation has been ordered, no good 
reason exists or can be shown why the 
public hearing should not continue. 


A firmed. 
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[] 55,022] Federal Trade Commission, Petitioner, v. Royal Milling Company, et al. 
Supreme Court of the United States. No. 393. October Term, 1932. February 6, 1933. 


_ Use of the terms “milling company” or “mill” as part of the trade name of concerns 
which are engaged in the business of producing plain and self-rising flour by a process 
of mixing and blending, but which do not actually grind grain into flour, held to be 
improper under the Federal Trade Commission Act. The Commission orders, sustained 
in effect by the above ruling, are modified in each case, however, to permit continued 
use of such trade names if qualified by “explicit represeritation that respondent is not 
a grinder of the grain from which the flour prepared and put out is made,” 


Although the use of a trade name may be improper the Commission order “should 
go no further than is reasonably necessary to correct the evil and preserve the rights 
of competitors and public; and this can be done, in the respect under consideration, by 
requiring proper qualifying words to be used in immediate connection with the names.” 


Public interest is present where there is evidence that there dre a large number of 
buyers who “believe that the price or quality or both are affected’ to their advantage 
by the fact that the article is prepared by the original grinder of the grain,” and who 
may be misled by the use of the terms “milling company” or “mills” in the trade names 
of those who do not actually grind the flours they use in producing their prepared 


product. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Sixth 


Circuit. 


Mr. Justice SuTHERLAND delivered the 
opinion of the Court. 

This writ brings here for consideration 
six orders made by the Federal Trade 
Commission under §5 of the Federal Trade 
Commission Act, c. 311, 38 Stat. 717, 719, 
Title 15, U. S. C., § 45, which declares that 
unfair methods of competition in interstate 
commerce are unlawful. Proceeding under 


the act* .the commission filed separate 
complaints against respondents, each of 


whom operates a business, either as a cor- 
poration, partnership or an individual, in 
the City of Nashville, Tennessee. All are 
engaged in preparing for the market self- 
rising flour and plain flour and selling the 
same in interstate commerce. None of 
them grind from the wheat the flour which 
they thus prepare and sell, but only mix 
and blend different kinds of flour purchased 
from. others engaged in grinding. After 
being mixed and sifted, the flour, either 
plain‘ or made self-rising, is packed into 
bags for the market. Most of the concerns 
grinding wheat into flour and selling in the 
same market also make self-rising flour 
and blended plain flour, ground from dif- 
ferent sorts of wheat. 


One of the respondents does business 


under the names, “Royal Milling Com- 


pany,” “Richland Milling Company,” and 
“Empire Milling Company.” The others 
use trade names of similar import, all con- 
taining the words “milling company,” or 
“mill,” or ‘manufacturer of flour’”—words 
which are commonly understood by dealers 
and the purchasing public to indicate con- 
cerns which grind wheat into flour. 


There are other concerns engaged in the 
business of producing plain and self-rising 
flour, by a process of mixing and blending, 
and selling the product in the same market 
in competition with respondents and with 
the grinders; but these do not name them- 
selves millers, mills, or milling companies, 
or hold themselves out in any way as 
grinders of grain. The business involved 
is large and the competition among the 
several concerns substantial; and the use 
of the enumerated trade names by the 
respondents tends to divert and does divert 
business from both the grinders and those 
blenders who do not use such trade names 
or an equivalent therefor. Respondents 


* “Whenever the commission shall have reason to 
believe that any such person, partnership, or cor- 
poration has been or is using any unfair method of 
competition in commerce, and if it shall appear to the 
commission that a proceeding by it in respect thereof 
would be to the interest of the public, it shall issue 
and serve upon such person, partnership, or corpora- 
tion a complaint stating its charges in that respect, 
and containing a notice of a hearing upon a day an 
at a place therein fixed at least thirty days after the 
service of said complaint. . . . If upon such 
hearing the commission shall be of the opinion that 


the method of competition in question is prohibited 
by this Act, it shall make a report in writing in 
which it shall state its findings as to the facts, and 
shall issue and cause to be served on such person, 
partnership, or corporation an order requiring such 
person, partnership, or corporation to cease and de- 


‘sist from using such method of competition. 


es. * * * * * * 
“The findings of the commjgsion as to the facts, 
if. supported by testimony, shall be conclusive.” 
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have circulated written and printed circu- 
lars among the trade which either directly 
assert, or are calculated to convey the im- 
pression, that their product is composed of 
flour manufactured by themselves from the 
wheat. These statements and the use of 
the trade names under which respondents 
do business have induced many consumers 
and dealers to believe that respondents are 
engaged in grinding from the wheat the 
product which they put out. The respond- 
ents, early in the proceeding before the 
commission, offered “to place on their 
letterheads, bags, invoices, etc., in conspic- 
uous lettering the words: ‘Not Grinders of 
Wheat.’” This offer the commission evi- 
dently thought it unnecessary to consider, 
in view of the more comprehensive con- 
clusion which it reached as to the remedy. 
The findings of the commission, sup- 
ported by evidence, in substance embody 
the foregoing facts, and much else which 
for present purposes it is unnecessary to 
repeat. From these findings the commis- 
sion concluded that the practices of re- 
spondents were to the prejudice of their 
competitors and of the public and consti- 
tuted unfair methods of competition within 
the meaning of §5 of the Federal Trade 
Commission Act. Thereupon, the commis- 
sion issued its orders against respondents 
to cease and desist from carrying on the 
business of selling flour in interstate com- 
merce under a trade name or any other 
name which included the words “milling 
company,” or words of like import, and 
from making representations, designed to 
affect interstate commerce, that they or 
either of them manufacture flour or that 
the flour sold by them comes direct from 
manufacturer to purchaser, etc. 


Upon review the circuit court of appeals 
set aside all orders of the commission, 
upon the ground that the proceeding by 
the commission did not appear to be in 
the interest of the public. 58 F. (2d) 581. 

To sustain the orders of the commission, 
three requisites must exist: (1) that the 
methods used are unfair; (2) that they are 
methods of competition in interstate com- 
merce; and (3) that a proceeding by the 
commission to prevent the use of the meth- 
ods appears to be in the interest of the 
public. Fed. Trade Comm. v..Raladam Co., 
283 U. S. 643, 646-647. Upon the first two 
of these we need take no time, for clearly 
the methods used were unfair and were 
methods of competition. Federal Trade 
Comm. v. Winsted Co., 258 U. S. 483, 492- 
494; Fed. Trade Comm. v. Raladam Co., 
supra, at pp. 651-652. 


We also are of opinion that it sufficiently 


f§ 55,022 


appears that the proceeding was in the 
interest of the public. It is true, as this 
court held in Federal Trade Comm. v. Kles- 
ner, 280 U. S. 19, that mere misrepresenta- 
tion and confusion on the part of purchasers 
or even that they have been deceived is 
not enough. The public interest must be 
specific and substantial. In that case (p. 
28) various ways in which the public in- 
terest may be thus involved were pointed 
out; but the list is not exclusive. If con- 
sumers or dealers prefer to purchase a 
given article because it was made by a 
particular manufacturer or class of manu- 
facturers, they have a right to do so, and 
this right cannot be satisfied by imposing 
upon them an exactly similar article, or 
one equally as good, but having a different 
origin. Here the findings of the commis- 
sion, supported by evidence, amply disclose 
that a large number of buyers, comprising 
consumers and dealers, believe that the 
price or quality or both are affected to 
their advantage by the fact that the article 
is prepared by the original grinder of the 
grain. The result of respondents’ acts is 
that such purchasers are deceived into pur- 
chasing an article which they do not wish 
or intend to buy, and which they might 
or might not buy if correctly informed as 
to its origin. We are of opinion that the 
purchasing public is entitled to be pro- 
tected against that species of deception, 
and that its interest in such protection is 
specific and substantial. Federal Trade 
Commission v. Balme, 23 F. (2d) 615, 620. 
Compare Federal Trade Comm. v. Winsted 
Co., supra; Ohio Leather Co. v. Federal 
Trade Commission, 45 F. (2d) 39, 41. There 
is nothing in the Klesner case to the con- 
trary. 

Although we sustain the commission in 
its findings and conclusions to the effect 
that the use of the trade names in question 
and the misstatements referred to consti- 
tuted unfair methods of competition within 
the meaning of the act, and that its pro- 
ceeding was in the interest of the public, 
we think under the circumstances the com- 
mission went too far in ordering what 
amounts to a suppression of the trade 
names. These names have been long in 
use, in one instance beginning as early as 
1902. They constitute valuable business 
assets in the nature of good will, the de- 
struction of which probably would be 
highly injurious and should not be ordered 
if less drastic means will accomplish the 
same result. The orders should go no fur- 
ther than is reasonably necessary to cor- 
rect the evil and preserve the rights of 
competitors and public; and this can be 
done, in the respect under consideration by 
requiring proper qualifying words to be 
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used in immediate connection with the 
names. See N. Fluegelman & Co. v. Federal 
Trade Commission, 37 F. (2d) 59, 61; Fed- 
eral Trade Commission v. Cassoff, 38 F. (2d) 
790, 791; Federal Trade Commission v. Good- 
Grape Co., 45 F. (2d) 70, 72. Compare 
Herring, &c. Safe Co. v. Hall’s Safe.Co., 
208 U. S. 554, 559; Warner & Co. v. Lilly 
& Co., 265 U. S. 526, 532, R. Guastavino 
Co. v. Comerma, 184 Fed. 549; Warshawsky 
& Co. v. A. Warshawsky & Co., 257 Ill. App. 
Sails 584, et seq. This is a matter which the 
commission has not considered but which, 
as the body having primary jurisdiction, 
it should, in the first instance, consider 
and determine. And in doing so it will be 
enough if each respondent be required by 
modified order to accompany each use of 


the name or names with an explicit repre- 
sentation that respondent is not a grinder 
of the grain from which the flour prepared 
and put out is made, such representation 
to be fixed as to form and manner by the 
commission, upon consideration of the 
present record and any further evidence 
which it may conclude to take. In respect 
of other particulars, the orders of the com- 
mission are sustained. 

The decree below, therefore, will be re- 
versed, and the proceeding remanded to 
the commission to be disposed of in con- 
formity with this opinion. 

Decree reversed. 

Mr. Justice McRrynotps and Mr. Justice 
Rogperts are of opinion that the decree be- 
low should be aftirmed. 


[55,023] The Early & Daniel Co. et al. v. Cities Service Oil Co. et al.* 
In the District Court of the United States, Southern District of Ohio, Western 


Division. 


No. 844, In Equity. February 2, 1933. 


The fact that competitive dealers in the sale of gasoline may see proper, in the 
exercise of their own judgment, to follow the prices of another, does not establish any 


suppression of competition or show any unlawful domination. 


International Harvester Co., 274 U.S. 693. 
Temporary injunction refused. 


Citing United States v. 


Opinion on motion for preliminary injunction. 


Nevin, District Judge (Orally, February 2, 

1933): 

There have been quite a number of ques- 
tions raised in this case. The first ques- 
tion, and the one which in orderly procedure 
I take it the court should first pass on, is 
the question as to the sufficiency of the 
bill, but in the light of my conclusions at 
this time I do not think it is necessary for 
me to determine that question now. For 
the purposes of this decision we will con- 
sider that the bill does state a good cause 
of action—that is, for the purposes of this 
decision only. 

Now, the bill recites, among other things, 


the ground of this court’s jurisdiction as 
Sections 13, 14, 22 and 26 of Chapter 1, 
Title 15, [Sections 2, 3, 12, 16, Clayton Act], 
and Paragraph 23 of Section 41, Chapter 
2, Title 28, of the United States Code; 
and it is conceded, as I understand it, that 
the only jurisdiction that the court has 
depends upon the provisions of the Clayton 
Act, so-called. Among other things alleged 
in the bill, without going through all of 
the allegations, is the following: 

“Plaintiffs are informed and believe that the de- 
fendants have conspired together to monopolize the 
wholesale and retail business of the purchase and sale 
of gasoline in this part of the United States and in 


furtherance of said purpose and in said County of 
Hamilton on or about December 15, 1932 and there- 


*The Early & Daniel Company, a_ corporation 
under the laws of Ohio; Thomas T. Justis, doing 
business as Red Elephant Oil Company; B. M. Mark- 
stein, doing business as Full Measure Gas Company; 
Frank A. Renaker and John W. Rhoten, partners 
doing business as Renaker & Rhoten; Raymond _E. 
Vaughan, doing business as Waughan’s Service Sta- 
tion; Ben. H. Wides, doing business as Powerful 
Petroleum Products Company; Albert J. Wasser and 
Ralph L. Wischmeyer, partners doing business as 
Wasser & Wischmeyer; Plaintiffs, versus Cities Serv- 
ice Oil Company, a corporation under the laws of 


Ohio; Gulf Refining Company, a corporation. under 
the laws of Delaware; Fleetwing Oil Corporation, a 
corporation under the laws of Ohio; Refiners, Inc., 
a corporation under the laws of Ohio; The Pure Oil 
Company, a corporation under the laws of Ohio; 
Shell Union Oil Company, a corporation under the 
laws of Delaware; The Consolidated Oil Company, a 
corporation under the laws of New York; The Stan- 
dard Oil Company of Ohio, a corporation under the 
laws of Ohio; The Texas Company, a corporation 
untler the laws of Delaware, Defendants. 
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after, and notwithstanding that the wholesale market 
on gasoline had dropped at. that time but one cent 
per gallon, reduced the retail selling price thereof at 
all of their owned and controlled retail stations to 
the extent of four cents below that price theretofore 
prevailing and made the same reductions of four 
cents on all other grades of gasoline except the 
lowest on which the reduction was 5¢.’ 


It recites, among other things, that the de- 
fendants solicited and entered into annual 
agreements, known as “marginal contracts,” 
with distributors and retailers having large 
retail outlets. The bill also recites that: 


“Plaintiffs aver that one or more of the defendants, 
by reason of their size and wealth, have the power 
to, and do, dictate the maximum retail price of gaso- 
line in this State and County, and have done so, in 
concert, for many years; those of the defendants who 
tmay not dictate said prices immediately, act in con- 
cert with that or those who do; said price fixing is 
secretly arranged and plaintiffs are unable to say 
which of the defendants are or are not primarily re- 
sponsible therefor, but plaintiffs are informed and be- 
lieve that the defendant, The Standard Oil Company, 
ittakes the ostensible lead in so doing and the other 
defendants act in concert with it.” 


Then it is recited further on: 


“In furtherance of the designs of the defendants to 

monopolize and to substantially lessen competition in 
the sale of gasoline, said defendants, all being en- 
gaged in interstate commerce, habitually discriminate 
in price between different purchasers of the commodi- 
‘ties in which they deal at retait by issuing to retail 
customers courtesy or preference cards which entitle 
such customers to buy gasoline at a price from 1¢ to 
2¢ under. the retail price and without regard to the 
quantity, grade, or quality of the commodity to be so 
sold, and without being made in good faith to meet 
competition and without reference to the cost of sell- 
ing or transportation of said commodity.” 
On the bill containing these and of course 
the other allegations which it is not nec- 
essary for the court to read, the court is 
asked to do the following, as set forth in 
the prayer: 

“*  * * permanently enjoin the defendants, and 

each of them, from acting individually or in concert 
to arbitrarily fix or retain the retail price of gasoline. 
in the County of Hamilton without regard to the 
wholesale price and without regard to differences in 
the grade, quality, or quantity of said gasoline, or 
for the difference in cost of selling or transportation 
or for the purpose in good faith of meeting competi- 
tion and [2] that the defendants likewise be enjoined 
from issuing and honoring said courtesy cards and 
(3] for all other relief to which the plaintiffs may 
be entitled in equity and good conscience.” 
Then a temporary restraining order is 
prayed for; and the matter is now before 
the court on a motion for a temporary 
restraining order. I do not know whether 
that is the technical language of the mo- 
tion or not, but that, at least, is the sub- 
stance of it. 

.Mr. Frerperc: May I say to Your Honor 
that there is an amendment to the petition 
that I have not had time to prepare as 
yet? 

THe Court: This amendment I will read 
into the record: 


_ “Plaintiffs say that in the States bordering Ohio 
into which the defendants ship and sell gasoline as 
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well as into Ohio, the defendants kept their prices 
at the same rates as before cutting their prices in 
Ohio, and that said prices were at the time of filing 
this Bill from three to four cents higher than those 
prevailing in Ohio. The difference in said prices is 
not warranted by the economic factors hereinafter 
mentioned nor by the necessities of competition in 
good faith.” 


Now, the Clayton Act provides in Sec- 
tion 1—I guess it is Section 1 of the act 
also; Section 1, in any event, as found in 


15), U-3Se Cs Ac: 


“Every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or 
commerce among the several States, or with foreign 
nations, is declared to be illegal. Every person who 
shall make any such contract or engage in any such 
combination or conspiracy shall be deemed guilty of 
a misdemeanor’— 


and so on. Of course, that provides with 
regard to the criminal procedure. But this 
case, if the court understands it correctly 
from the bill, is founded—originally at 
least—upon the theory that the defendants 
had joined in a conspiracy of some sort, a 
conspiracy, as the bill say’, “to monopolize 
the wholesale and retail business of the 
purchase and sale of gasoline in this part 
of the United States’—that was the object 
of the conspiracy, and the bill was founded 
upon the theory that a conspiracy had been 
entered into. The court is of the opinion 
that no proof qf a conspiracy, that is, not 
sufficient proof to warrant the court in 
finding a conspiracy existed, has been of- 
fered, and the view as the court entertained 
it at the close of the testimony was ap- 
proved, or at least joined in by counsel for 
the plaintiffs, who, in his argument to the 
court, stated that no conspiracy had been 
proven. Counsel for plaintiffs argued, how- 
ever, that there was such a concert of ac- 
tion among the defendants as that, to all 
intents and purposes, it amounted, under 
one of these subdivisions of the Clayton. 
Act, to a combination, an unlawful com- 
bination to do things that the law 
prohibited, and the case of Cement Manu- 
facturers Protective Association v. United 
States, 268 U. S. 588, was cited to the 
court by counsel upon both sides. Judge 
Shohl referred to it first and then Mr. 
Freiberg quoted from a part of it, as ap- 
pears on pages 604, 605 and 606. In that 
case the Supreme Court says: 

“Agreements or understanding among competitors 
for the maintenance of uniform Prices are of course 
unlawful and may be enjoined, but the Government 


does not rely on any agreement or understanding for 


price maintenance. It relies rather upon thé neces- 
sary. leveling effect upon prices of knowledge dis- 
seminated among sellers as to some of the important 
factors which enter into price. It is conceded that 
there is a substantial uniformity of price of cement. 
Variations of price by one manufacturer are usually 
Promptly followed by like variation throughout the 
trade. As already indicated, the larger proportion 
of the product of the defendants is distributed 
through dealers, and prices to dealers are not re- 
ported to or through the Association. It is con- 
tended by the Government that the report of prices 
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on specific job contracts in effect informs the mem 
bers of the Association of prices iv dealers, since the 
differential allowed to dealers is well known in the’ 
trade. However this may be, the fact is that any 
change in quotation of price to dealers, promptly 
becomes well-known in the trade through reports of 
salesmen, agents and dealers of various manufactur- 
ers. It appears to be undisputed that there were 
frequent changes in price, and uniformity has resulted 
not from maintaining the price at fixed levels, but 
from the prompt meeting of changes in prices by 
competing sellers. 

It is urged by the defendants that such uniform- 
ity of price as existed in the trade was due to com- 
petition. They offered much evidence tending to 
show complete independence of judgment and of ac- 
tion of defendants, by large expenditures in competi- 
tive sales efforts and by variations in the volume of 
their production and shipment, earnings and profits. 
A great volume of testimony was also given by dis- 
tinguished economists in support of the thesis. that, 
in the case of a standardized product sold wholesale 
to fully informed professional buyers, as were the 
dealers in cement, uniformity of price will inevitably 
result from active, free and unrestrained competition; 
and the Government in its brief concedes that ‘un- 
doubtedly the price of cement would approach uni- 
formity in a normal market in the absence of all 


combinations between the manufacturers’.’’ 


This is the part that was referred to by- 
Mr. Freiberg, which I am about to quote: 

“We realize also that uniformity of, price may be 
the result of agreement or understanding, and that 
an artificial price level not related to the supply 
and demand of a given commodity may be evidence 
from which such agreement dr understanding, or 
some concerted action of sellers operating to restrain 
commerce, may be inferred. But here the Govern- 
ment does not rely upon agreement or understand- 
ing, and this record wholly fails to establish, either 
directly or by inference, any concerted action other 
than that involved in the gathering and dissemination 
of pertinent information with respect to the sale and 
distribution of cement to which we have referred; 
and it fails to show any effect on price and produc- 
tion except such as would naturally flow from the 
dissemination of that information in the trade and 
its natural influence on individual action.” 

Now, it would seem that, generally speak- 
ing, under certain circumstances the matter 
of uniformity of price may be considered, 
and from that, certain things, the Supreme 
Court say, may be inferred; but if we take 
the case before the court at this time, the 
only evidence that the court has here in 
that réspect is that in this community 
very likely The Standard Oil Company— 
although I do not know that I am war- 
ranted by the record to state that as a 
matter of fact, but we will assume that 
The Standard Oil Company state what 
they are going to charge for gasoline. Now, 
it seems that,-so far as the record in this 
case shows, the other companies may or 
may not, although they usually do, when 
they find out about it through the news- 
papers or by telephone, or what not, fol- 
low the same price. That was true also 
of these independent companies, the plain- 
tiffs. Mr. Vaughan testified—in fact, he 
testified in response to a question which 
I put to him myself, that what he did 
when he got this information from The 


Standard Oil Company, was that he regu- 


lated his price accordingly, or ~words to 
that effect. And I think Mr. Markstein 
—in fact, my notes show that Mr. Mark- 
stein testified to the same thing—that upon 
receiving this information he followed the 
price established by The Standard Oil Com- 
pany. Now, I do not think it would be 
fair for the court to infer necessarily that 
because each of the other defendants did 
what the plaintiffs themselves did, that 
therefore it follows as a matter of course. 
or as a matter of law, that the defendants 
did it by reason of some concerted action, 
that is, that they did it, as the bill says, 
secretly; the bill says “said price fixing 
is secretly: arranged,” and plaintiffs are un- 
able to say how it is done. Now, it would 
seem that if somebody else had brought 
this action and had joined Mr. Markstein 
and Mr. Vaughan in as defendants, and it 
developed from their testimony that they 
fixed their prices to follow The Standard 
Oil Company, although they protested 
most vigorously that they had nothing to 
do with this alleged combination, yet the 
court, by the same token, it seems to me, 
would be justified in arriving at the infer- 
ence that because they did follow the prices 
fixed by the Standard, therefore, perforce, 
they must be a part of this arrangement 
or combination along with the other de- 
fendants in the case. 


So that I do not think that the facts as 
developed here in the testimony warrant 
this court in arriving at any such conclu- 
sion as the Supreme Court say in the Ce- 
ment Case just quoted from may, under 
certain circumstances, be inferred. There 
is not before the court, at this time in any 
event, sufficient testimony, in the light of 
the testimony of some of the plaintiffs 
themselves, to warrant this court in jump- 
ing to the conclusion that merely because 
one company fixes a price and the others 
follow along, that therefore it must be that 
there is a combination or conspiracy. 


‘The proof shows that many of these com- 
panies, or a number of these companies, so 
far as Hamilton County is concerned, or 
even throughout the State of Ohio, do a 
telatively very small business. In an affi- 
davit filed by Mr. Rodgers, who is a vice- 
‘president of The Texas Company in 
charge of sales, he says, among other 
things: 

“Affiant states there is no company, person, firm 
or association or any combination thereof having a 
monopoly of the oil industry or any of its branches 
and states, upon information and belief, that in the 
year 1932, within the United States, there were more 
than ten thousand companies, firms, persons or as- 
sociations engaged in the production of crude oil; 
more than one hundred and fifty engaged in the 
transportation thereof; more than two hundred and 


fifty engaged in manufacturing petroleum products 
and more than twenty-four thousand engaged in 


marketing such products.” 
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Now, assuming those figures to be approxi- 
mately correct, of all of the business that 
goes on in the country that which we have 
in Ohio is only a small part, comparatively, 
and that which we have here in Hamilton 
County, with many of these companies is 
relatively extremely small—one company 
did less than 1%, I think it was, if I am 
not mistaken. 


Now, I do not remember that there was 
‘any positive proof—I know there wasn’t 
any in detail—-with regard to this policy 
of following prices fixed by major com- 
panies in different parts of the country; 
that is to say, I gathered from what coun- 
sel for plaintiffs said this morning that 
there is some claim on the part of plain- 
tiffs that in this certain territory around 
here The Standard Oil Company fixes prices 
and in some other parts of the United 
States some other company is the major 
company and that company is followed. 
If there was any proof to that effect— 
and I do not say that there was not— 
it was very meager; I do not recall any- 
thing specific to that effect, but it may 
be so. But, even if it were here, I do 
not see that under the proof that we have 
so far as this specific case is concerned, 
that it would be any evidence tending to 
show—at least it would be far from con- 
clusive as showing any combination or 
conspiracy. That is, we may suspect some- 
thing, or we may think that there is some- 
thing, but the court cannot decide this 
case on speculation. I must have some 
evidence before me that would warrant me 
in arriving at a conclusion to do such a 
severe thing as to issue an injunction. 
That is what I am asked to do; that is, 
I am asked to issue a temporary order at 
this time with a view ultimately, of course, 
of issuing a permanent injunction. 


I do not think that the court, except in 
the most general way, can take into con- 
sideration the relative size of these con- 
cerns, and in this connection, and in 
connection generally with the case, I think 
we should refer to the case also which was 
called to my attention this morning, United 
States v. International Harvester Co., 274 
U. S. 693. I am quoting from pages 708 
and 709, where the Supreme Court say: 

are 


speaking of the Harvester Company— 


“has not, either during those two years or since, at- 
tempted to dominate or in fact controlled or domi- 
nated the harvesting machinery industry by the com- 
pulsory regulation of prices. The most that can be 
said as to this, is that many of its competitors have 
been accustomed, independently and as a matter of 
business expediency, to follow approximately the 
prices at which it has sold its harvesting machines; 
but one of its competitors has habitually sold its ma- 
chines at somewhat higher prices. The law, how- 
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ever, does not make the mere size of a corporation, 
however impressive, or the existence of unexerted 
power on its part, an offense, when unaccompanied 
by unlawful conduct in the exercise of its power. 
United States v. Steel Corporation, 251 U. S. 417, 
451. And the fact that competitors may see proper, 
in the exercise of their own judgment, to follow the 
prices of another manufacturer, does not establish 
any suppression of competition or show any sinister 
domination.” 

Citing Cement Association v. United States, 
268 U. S. 588, 608, to which I have here- 


tofore referred. 


Now, it would seem from that language 
that the Supreme Court recognizes that 
it is not necessarily to be inferred in ev- 
ery case, merely from the fact that com- 
petitors have followed the prices of 
another, that theretofore that has been done 
because of some unlawful combination, be- 
cause they recognize that in certain cases 
these competitors may exercise their own 
judgment. And that is exactly what they 
say—“And the fact that competitors may 
see proper, in the exercise of their own 
judgment, to follow the prices of another 
manufacturer,” etc. 


We come, then, as must be done in each 
case as it comes before the court, to the 
question of fact as disclosed by the rec- 
ord. So far as this case is concerned, the 
record does not show anything more than 
that, as the defendants claim, each in the 
exercise of its own independent judgment, 
does follow in this territory, the Standard 
Oil Company, which conduct was also in- 
dulged in by at least two of the plaintiffs 
in the case, each exercising their own in- 
dependent judgment. They did not always, 
as I understood the testimony, quote the 
same price that The Standard Oil Com- 
pany did; not infrequently the price quoted 
by some of the plaintiffs was even lower 
than that quoted by the Standard. But 
they followed the scale, that is to say, 
they would raise or lower their prices, as 
the case might be, as prices were raised 
or lowered by the Standard Oil Company, 
although at times they undersold—that is, 
their prices were lower than those of the 
Standard Oil Company or the so-called 
major companies, or some of them. 


I am unable to find, as a matter of law, 
that these marginal contracts are illegal or 
that they are any evidence of illegality of 
any kind on the part of the defendants. I 
think they are quite easily distinguished 
from “tying in” contracts, such as are re- 
ferred to—and I will not take the time to 
go over it—by the Supreme Court of the 
United States in the case of United Shoe 
Machinery Co. v. United States, 258 U. S. 
451. To some extent, at least, one of the 
plaintiffs did not seem to think that they 
were particularly wrong in any legal or 
moral sense in so far as he knew, because 
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Mr. Markstein indicated that at least one 
of the reasons why he did not care to enter 
into a marginal contract was because he 
thought he could make more money by 
keeping out of it, which is entirely proper 
and all right. And, as a matter of fact, 
the proof shows that for almost a year he 
did make more money by keeping out; it 
has only been within the last thirty days, 
or approximately that time, that the mar- 
ket has gone the other way. Now, I do 
not know, and I do not mean to say that 
any of these plaintiffs, including Mr. Mark- 
stein, would enter into one of these 
contracts if he thought he could make 
more money by doing so; but, in any 
event, one reason he has not done so was 
because he thought he could make more 
money by keeping out. 

I would not think that this court had 
any power to fix any price or prices, even 
if I had taken the view that I should grant 
the prayer of this bill at this time. That 
may not be necessary; I do not know ex- 
actly what Mr. Freiberg had in mind in 
regard to the drawing of a decree, but if 
the matter of price-fixing had anything to 


do with it I should not think that this court : 


would be in a position where it could do 
that, or do it intelligently, at any event. 
I would hate to undertake it, in view of 
the present economic situation. I would 
hesitate to say how many businesses I am 
running now through receivers of this 
court. If I start to fix prices of commodi- 
ties I suppose I will take on a great many 
more, very likely. 

I am inclined to concur in the view ex- 
pressed by Judge Shohl and other counsel 
in the case, but particularly expressed by 
Judge Shohl this morning in his argument, 
that this is more or less of a mandatory 
injunction that is asked for, which would 
require the defendants to do something 
affirmatively.. 


Mr. Seasongood pointed out that the 
Sinclair Company do only about 1% of the 
business in this county, or less, and that it 
has no courtesy cards. As to them no 
order could issue as prayed for against 
them, if that is the case. At this time they 
have no marginal contracts. There is at 
least sufficient proof here to warrant the 
court in coming to the conclusion at this 
time that there are a great many condi- 
tions that surround each one of these 
companies that make it impossible, or at 
least impractical for me to issue a blanket 
order of some kind, even if there had been 
proof sufficient to my mind to warrant my 
issuing an order-in the first instance. I am 
not unmindful of the cases that counsel for 
the plaintiffs referred me to here this 
morning—Harriman v. Northern Securities 


Co., 132 Fed. 464, wherein it is said, at 
page 476: 

_ “But where, in a doubtful case, the denial of the 
injunction would, on the assumption that the com- 
plainant ultimately will prevail, result in greater 
detriment to him than would, on the contrary as- 
sumption, be sustained by the defendant through its 
allowance, the injunction usually should be granted.” 


And on page 485: 


sw  * * It is often of controlling importance 
where, on such application’’— 


that is, on an application for preliminary 
injunction— 

“there is room for reasonable doubt as to the ulti- 
mate result. Under the circumstances, this court 
would not be justified in refusing the injunction 
sought. Such refusal would not be an exercise of 
sound judicial discretion.” 


I say now to counsel if I had any reason- 
able doubt about it I would resolve that 
doubt in favor of the plaintiffs, but under 
the testimony as adduced here and the law 
as J] understand it, I have no reasonable 
doubt in my own mind as to this, that is, 
that there is not sufficient proof here in 
this case to warrant at this time my issuing 
a temporary order. 


Now, it may be, if no order is issued by 
this court or by some other court later 
on, that it will result in requiring cer- 
tain economies on the part of the plaintiffs; 
but the court of course must in this, as in 
every case, decide the law and the facts 
upon the facts as he understands them to 
be and the law as the court understands it; 
and the court should not be, any more than 
a jury should be, swayed by sympathy, 
emotion, passion or prejudice. 


There are many other things in this case 
which should no doubt be touched upon 
and which, if I had had the time to take 
the briefs of counsel, I probably could have 
touched upon and I know the decision 
could have been better put together. But 
I determined to decide the matter now out 
of respect to the position in which the 
plaintiffs claim to find themselves. I felt 
that it was only due to them that the court 
should act promptly, because their counsel 
from the first has stressed that. I think 
that is proper. As I understand the law, 
you have a right to go to the Court of 
Appeals on an interlocutory order and, 
that being true, I think you should have 
that right now, rather than for me to an- 
nounce the same conclusion, even though 
it might have been in more choice lan- 
guage, perhaps, at some time later on, 
leaving the plaintiffs to suffer, if they are 
going to suffer as they claim they are, in 
the interim. That is the reason why I felt 
that it was my duty to dispose of it 
promptly and let you have the benefit of 
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the time in going to the higher court if 
you wish to do so. This, of course, is not 
a final decision; what might come before 


the court later on, on the merits, is a mat- 
ter further along. But at this time the mo- 
tion for a temporary order will be denied. 


[f 55,024] V. O. Zahniser and The Midland Oil Company, Plaintiffs, v. The Buckeye 
Pipe Line Company of Lima, Ohio, The South West Pennsylvania Pipe Lines, Pitts« 
burgh, Pa., Joseph Seep Purchasing Agency, Pittsburgh, Pa., The Pure Oil Company, 
Pittsburgh, Pa., and The South Penn Oil Company of Pittsburgh, Pa., Defendants. 


In the District Court of the United States for the Western District of Pennsylvania. 
No. 2732. In Equity. Filed January 27, 1933. 


Where plaintiff’s suit is based on an alleged violation of the Sherman Anti-Trust 
Act but the averments of the bill are meager and indefinite, the bill should be amended 
so that facts may be averred “which would clearly disclose the cause of action and the 


statute. or statutes, depended upon for jurisdiction.” 


‘Opinion and Order 

McVicar, J.: This is a suit in equity by 
two producers of oil in the State of Ohio, 
against five defendants, to recover damages 
alleged to have been caused by collusion 
in the grading of plaintiffs’ oil marketed 
through the defendants, 

The South West Pennsylvania Pipe 
Lines, Joseph Seep Purchasing Agency 
and the South Penn Oil Company, of de- 
fendants, filed motions to dismiss the bill 
‘on the ground that this court did not have 
jurisdiction, by virtue of diversity of 
citizenship. 


Plaintiffs argue and contend that this 


court has jurisdiction under the Interstate. 


Commerce Act (Title 49, sections 9 and 10, 
U. S. C.), under the Sherman Anti-Trust 
Act (Title 15, section 22, U. S. C.), and also 
by diversity of citizenship. 


The motions of defendants limit their 
attack on this court’s jurisdiction to one 
ground, namely: Whether this court has 
jurisdiction by diversity of citizenship; 
consequently, whether this court has juris- 
diction on the other grounds contended 
for by plaintiffs is not before us. 


The motions to dismiss for want of juris- 
diction are dismissed, without prejudice to 
the defendants to file new motions raising, 
generally,’the question of the jurisdiction 
of this court. 


The averments of the bill are meager 
and indefinite. If plaintiffs’ suit is based 
on a violation of the above acts, or either 
of them, the bill should be amended so 
that facts may be averred which would 
clearly disclose the cause of action and the 
statute. or statutes, depended upon for 
jurisdiction. 


'[] 55,025JAppalachian Coals, Incorporated, et al., Appellants, v. The United States 


of America. 


Supreme Court of the United States. 
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No. 504. October Term, 1932. Decided March 


Appeal from the District Court of the United States for the Western District of 


Virginia. 


The creation of an exclusive sales agency by a group of coal producers held not 
of itself a violation of the federal anti-trust laws, although such an agency arrangement 
would be subject to the prohibitions of the anti-trust laws “if in actual operation it 
should prove to be an undue restraint upon interstate commerce.” 


The federal anti-trust laws “do not seek to establish a mere delusive liberty either 
by making impossible the normal and fair expansion of [interstate] commerce or the 
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adoption of reasonable measures to protect it trom injurious and destructive practices 
and to promote competition upon a soyind basis.” 


_ “The question of thé application of the statute [the Sherman Anti-Trust Act] is one 
of intent and effect, and is not to be determined by arbitrary assumptions. It is there- 
fore necessary in this instance to consider the economic conditions peculiar to the coal 
industry, the practices which have obtained, the nature of defendant’s plan of making 
sales, the reasons which lead to its adoption, and the probable consequences of the 
carrying out of that plan in relation to market prices and other matters affecting the 
public interest iri interstate commerce in bituminous coal.” 


“With respect to defendant’s purposes we find no warrant for determining that they 
were other than those they declared. Good intentions will not save a plan otherwise 
objectionable, but knowledge of actual intent is an aid in the interpretation of facts 
and prediction of consequences.” 


As to the use of the agency plan as an effort to assist the industry and rid itself of 
certain abuses the Court said: “The unfortunate state of the industry would not justify 
any attempt unduly to restrain competition or to monopolize, but the existing situation 
prompted defendants to make, and the statute did not preclude them from making, an 
honest effort to remove abuses, to make competition fairer, and thus to promote the 
essential interests of commerce.” 


“The fact that the correction of abuses may tend to stabilize a business, or to pro- 
duce fairer price levels, does not mean that.the abuses should go uncorrected or that 
cooperative endeavor to correct them necessarily constitutes an unreasonable restraint 
of trade. The intelligent conduct of commerce through the acquisition of full informa- 
tion of all relevant facts may properly be sought by the cooperation of those engaged 
in trade, although stabilization of trade and more reasonable prices may result.” Cases 
involving unreasonable restraints of trade are carefully distinguished. “In the instant 
case there is ...no intent or power to fix prices, abundant competitive opportunities 
will exist in all markets where defendants’ coal is sold, and nothing has been shown 
to warrant the conclusion that defendants’ plan will have an injurious effect upon com- 
petition in these markets.” 


The argument that the plarrfor an exclusive sales agency will eliminate competitior. 
between the producers agreeing was answered by the argument that if the mere size 
of a corporate entity is not enough to “bring a combination in corporate form within 
the statutory inhibition, the mere number and extent of the production of those engaged 
in a cooperative endeavor to remedy evils which may exist in an industry, and to im- 
prove competitive conditions, should not be regarded as producing illegality. The argu- 
ment that integration may be considered a normal expansion of business, while a com- 
bination of independent producers in a common selling agency should be treated as 
abnormal—that one is a legitimate enterprise and the other is not—makes but an arti- 
ficial distinction.” Citing United States v. United States Steel Corporation, 251 U.S. 417; 
United States v. International Harvester Co., 274 U. S. 693. 
ginia, West Virginia, Kentucky and 


Mr. Chief Justice Hucues delivered the 
Tennessee. 


opinion of the Court. Hz. 

This suit was brought to enjoin a com- 
bination alleged to be in restraint of inter- 
state commerce in bituminous coal and in 
attempted monopolization of part of that 
commerce, in violation of sections 1 and 2 
of the Sherman Anti-Trust Act, 26 Stat. 
209.. The District Court, composed of 
three Circuit Judges, made detailed findings 
of fact and entered final decree granting 
the injunction. 1 F. Supp. 339. The case 
comes here on appeal. 28 U. S. C., 380. 

Defendants, other than Appalachian 
Coals, Inc., are 137 producers of bituminous 
coal in eight districts (called for conven- 
ience Appalachian territory) lying in Vir- 


These districts, described as 
the Southern High Volatile Field, form 
part of the coal bearing area stretching 
from central and western Pennsylvania 
through eastern Ohio, western Maryland, 
West Virginia, southwestern Virginia, 
eastern Kentucky, eastern Tennessee, and 
northeastern Alabama. In 1929 (the last 
year for which complete statistics were 
available) the total production of bitumi- 
nous coal east of the Mississippi river was 
484,786,000 tons, of which defendants mined 
58,011,367 tons, or 11.96 per cent. In the 
so-called Appalachian territory and the im- 
mediately surrounding area; the total pro- 
duction was 107,008,209 tons, of which de- 
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fendants’ production was 54.21 per cent, or 
64 per cent if the output of “captive” mines 
(16,455,001 tors) be deducted.* With a fur- 
ther deduction of 12,000,000 tons of coal 
produced in the immediately surrounding 
territory, which, however, is not essentially 
different from the particular area described 
in these proceedings as Appalachian terri- 
tory, defendants’ production in the latter 
region was found to amount to 74.4 per 
cent.” 

The challenged combination lies in the 
creation by the defendant producers of an 
exclusive selling agency. This agency is 
the defendant Appalachian Coals, Inc., 
which may be designated as the Company. 
Defendant producers own all its capital 
stock, their holdings being in proportion 
to their production. The majority of the 
common stock, which has exclusive voting 
right, is held by seventeen defendants. By 
uniform contracts, separately made, each 
defendant producer constitutes the Com- 
pany an exclusive agent for the sale of all 
coal (with certain exceptions) which the 
producer mines in Appalachian territory.’ 
The Company agrees to establish standard 
classifications, to sell all the coal of all its 
principals at the best prices obtainable and, 
if all cannot be sold, to apportion orders 
upon a stated basis. The plan contemplates 
that prices are to be fixed by the officers 
of the Company at its central office, save 
that, upon contracts calling for future de- 
liveries after sixty days, the Company must 
obtain the producer’s consent. The Com- 
pany is to be paid a commission of ten per 
cent of the gross selling prices f. o. b. at 
the mines, and guarantees accounts. In 
order to preserve their existing sales’ out- 
lets, the producers may designate sub- 
agents, according to an agreed form of 
contract, who are to sell upon the terms 
and prices established by the Company and 
are to be allowed by the Company com- 
missions of eight per cent. The Company 
has not yet begun to operate as selling 
agent; the contracts with it run to April 1, 
1935, and from year to year thereafter un- 
less terminated by either party on six 
months’ notice. 

The Government’s contention, which the 
District Court sustained, is that the plan 
violates the Sherman Anti-Trust Act,—in 
the view that it eliminates competition 
among the defendants themselves and also 


gives the selling agency power substantial- 
ly to affect and control the price of bi- 
tuminous coal in many interstate markets. 
On the latter point the District Court made 
the general finding that “this elimination 
of competition and concerted action will 
affect market conditions, and have a tend- 
ency to stabilize prices and to raise prices 
to a higher level than would prevail un- 
der conditions of free competition.” The 
court added that the selling agency “will 
not have monopoly control of any market 
nor the power to fix monopoly prices.” 

Defendants insist that the primary pur- 
pose of the formation of the selling agency 
was to increase the sale, and thus the pro- 
duction, of Appalachian coal through bet- 
ter methods of distribution, intensive ad- 
vertising and research, to achieve economies 
in marketing, and to eliminate abnormal, 
deceptive and destructive trade practices. 
They disclaim any intent to restrain or 
monopolize interstate commerce, and in 
justification of their design they point to 
the statement of the District Court that 
‘it is but due to defendants to say that the 
evidence in the case clearly shows that they 
have been acting fairly and openly, in an 
attempt to organize the coal industry and 
to relieve the deplorable conditions result- 
ing from over-expansion, destructive com- 
petition, wasteful trade practices, and the 
inroads of competing industries.” 1 F. 
Supp., p. 341. Defendants contend that the 
evidence establishes that the selling agency 
will not have the power to dominate or fix 
the price of coal in any consuming market; 
that the price of coal will continue to be set 
in an open competitive market; and that 
their plan by increasing the sale of bitu- 
minous coal from Appalachian territory will 
promote, rather than restrain, interstate 
commerce. 


First. There is no question as to the test 
to be applied in determining the legality 
of the defendants’ conduct. The purpose 
of the Sherman Anti-Trust Act is to pre- 
vent undue restraints of interstate com- 
merce, to maintain its appropriate freedom 
in the public interest, to afford protection 
from the subversive or coercive influences 
of monopolistic endeavor. As a charter of 
freedom, the Act has a generality and adapt- 
ability comparable to that found to be de- 
sirable in constitutional provisions. It does 
not go into detailed definitions which might 


1 “Captive” mines are thus designated as they 
produce chiefly for the consumption of the owners. 

? Defendants contend that, in calculating their 
position upon a percentage basis, surrounding ter- 
ritory should be included and that their percentage 
thus es “somewhere between 54-21 and 64 per 
cent.” The District Court found: ‘The coal pro- 
duced in the surrounding territory is the same kind 
of coal as that produced in the Appalachian terri- 


1 55,025 
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able to the same markets, generally on the same 
freight rates, and for all practical purposes might 
have been included in the territory described as 
Appalachian territory.” 


3 Exception is made of deliveries on contracts then 


outstanding and of coal used in the operations of 
defendants’ mines or sold to its employees. 
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either work injury to legitimate enterprise 
or through particularization defeat its pur- 
poses by providing loopholes for escape. 


The restrictions the Act imposes are not 
mechanical or artificial. Its general phrases, 
interpreted to attain its fundamental ob- 
jects, set up the essential standard of rea- 
sonableness. They call for vigilance in 
the detection and frustration of all efforts 
unduly to restrain the free course of in- 
terstate commerce, but they do not seek 
to establish a mere delusive liberty either 
by making impossible the normal and fair 
expansion of that commerce or the adop- 
tion of reasonable measures to protect it 
from injurious and destructive practices 
and to promote competition upon a sound 
basis. The decisions establish, said this 
Court in Nash v. United States, 229 U. S. 
373, 376, “that only such contracts and 
combinations are within the act as, by 
reason of intent or the inherent nature 
of the contemplated acts, prejudice the 
public interests by unduly restricting com- 
petition or unduly obstructing the course 
of trade.” See Standard Oil Company v. 
United States, 221 U. S. 1; United States v. 
American Tobacco Company, 221 U. S. 106; 
Chicago Board of Trade v. United States, 
246 U.S. 231, 238; Window Glass Manufactur- 
ers uv. United States, 263 U.S. 403, 412; Maple 
Flooring Association v. United States, 268 
U. S. 563, 583, 584; Paramount Famous Cor- 
poration v. United States, 282 U. S. 30, 43; 
Standard Oil Company v. United States, 283 
Wp Ose! 6350169: 

In applying this test, a close and ob- 
jective scrutiny of particular conditions and 
purposes is necessary in each case. Realities 
must dominate the judgment. The mere fact 
that the parties to an agreement eliminate 
competition between themselves is not enough 
to condemn it. ‘The legality of an agree- 
ment or regulation cannot be determined 
by so simple a test, as whether it restrains 
competition. Every agreement concerning 
trade, every regulation of trade, restrains.” 
Chicago Board of Trade v. United States, 
supra. The familiar illustrations of part- 
nerships, and enterprises fairly integrated 


4The findings show that ‘‘The number of domestic 
oil burners in use has increased more than sixty 
fOMegee ee tron OZ Pr tot o35 tes 4 About fifty 
per cent of all oil burners, both domestic and com- 
mercial, are in the markets in which Appalachian 
coals are sold. The railroads have improved com- 
bustion methods and reduced their fuel consumption 
from 1916 to 1929 by 32,000,000 tons. In freight 
service, their consumption of coal per thousand 
freight ton miles dropned from 164 peunds in 191° 
to 125 pounds in 1929. The electric industries 
decreased consumption of coal per kilowatt hour 
from approximately 3.2 pounds to 1.6 pounds and 
thereby reduced their requirements for coal in ex- 
cess of 47,000,000 tons. Efficiency in the smelting 
of pig iron decreased the consumption of coal in 
relation to the pig iron made by 10,000,000 tons. 


in the interest of the promotion of com- 
merce, at once occur. The question of 
the application of the statute is one of in- 
tent and effect, and is not to be determined 
by arbitrary assumptions. It is therefore 
necessary in this instance to consider the 
economic conditions peculiar to the coal 
industry, the practices which have obtained, 
the nature of defendant’s plan of making 
sales, the reasons which led to its adoption, 
and the probable consequences of the car- 
rying out of that plan in relation to mar- 
ket prices and other matters affecting the 
public interest in interstate commerce in 
bituminous coal. 


Second. The findings of the District 
Court, upon abundant evidence, leave no 
room for doubt as to the economic con- 
dition of the coal industry. That condition, 
as the District Court states, “for many 
years has been indeed deplorable.” Due 
largely to the expansion under the stimulus 
of the Great War, “the bituminous mines 
of the country have a developed capacity 
exceeding 700,000,000 tons” to meet a de 


mand “of less than, 500.000.000 tons.” In 
connection with this increase in surplus 


production, the consumption of coal in all 
the industries which are its largest users has 
shown a substantial relative decline. The 
actual decrease is partly due to the indus- 
trial condition but the relative decrease is 
progressing, due entirely to other causes. 
Coal has been losing markets to oil, nat- 
ural gas and water power and has also 
been losing ground due to greater efficiency 
in the use of coal. The change has been 
more rapid during the last few years by 
reason of the developments of both oil 
and gas fields). The court below found 
that “Based upon the assumption that 
bituminous coal would have maintained 
the upward trend prevailing between 1900 
and 1915 in percentage of total energy 
supply in the United States, the total sub- 
stitution between 1915 and 1930 has been 
equal to more than 200,000,000 tons per 
year.”* While proper allowance must be 
made for differences in consumption in 
different parts of the country,® the adverse 


The saving in by-product coke manufactures over 
the bee hive system amounted to 12,000,000 tons.” 


5The court below points out that “the use of 
natural gas and fuel oil is limited to certain areas. 
Gas is not available to all sections of the country 
and the great centers of fuel oil consumption are 
Californja, the southwest, the midcontinent field and 
the Atlantic seaboard. Moreover, in the States in 
which Appalachian coal is chiefly marketed, the 
substitute fuels combined supply only about ten 
per cent of the total energy consumption. In the 
year 1929 about fifty per cent of defendants’ coal, 
other than railroad fuel, went into the States of 
Ohio, Michigan, Indiana and Illinois.” In these 
States the percentage of total energy consumption 
derived from bituminous coal in 1929 ranged from 


88.7 per cent to 92.7 per cent. 
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influence upon the coal industry, including 
-the branch of it under review, of the use 
of substitute fuels and of improved meth- 
ods is apparent. 

This unfavorable condition has been 
aggravated by particular practices. One 
of these relates to what is called “distress 
coal.” The greater part of the demand is 
for particular sizes of coal such as nut 
and slack, stove coal, egg coal, and lump 
coal. Any one size cannot be prepared 
without making several sizes. According 
to the finding of the court below, one of 
the chief problems of the industry is thus 
involved in the practice “of producing dif- 
ferent sizes of coal even though orders 
are on hand for only one size, and the 
necessity of marketing all sizes.” Usually 
there are no storage facilities at the mines 
and the different sizes produced are 
placed in cars on the producer’s tracks, 
which may become so congested that either 
production must be stopped or the cars must 
be moved regardless of demand. This 
leads to the practice of shipping unsold 
coal to billing points or on consignment 
to the producer or his agent in the con- 
suming territory. If the coal is not sold 
by the time it reaches its destination, and 
1s not unloaded promptly, it becomss sub- 
ject to demurrage charges which may ex- 
ceed the amount obtainable for the coal 
unless it is sold quickly. The court found 
that this type of “distress coal’ presses 
on the market at all times, includes all 
sizes and grades, and the total amount 
from all causes is of substantial quantity. 

“Pyramiding” of coal is another “de- 
structive practice.” It occurs when a pro- 
ducer authorizes several persons to sell the 
same coal, and they may in turn offer it 
for sale to other dealers. In consequence 
“the coal competes with itself, thereby re- 
sulting in abnormal and destructive com- 
petition which depresses the price for all 
coals in the market.” Again, there is mis- 
representation by some producers in sell- 
ing one size of coal and shipping another 
size which they happen to have on hand. 
“The lack of standardization of sizes and 
the misrepresentation as to sizes” are found 
to have been injurious to the coal industry 
as a whole. The court added, however, 
that the evidence did not show the exist- 
ence of any trade war or widespread fraud- 
ulent conduct. The industry also suffers 
through “credit losses,” which are due to 
the lack of agencies for the collection of 
comprehensive data with respect to the 
credits that can safely be extended. 

In addition to these factors, the District 
Court found that organized buying agen- 


® Defendants insist that “the real spread is from 
25 cents to $1.84 per ton.” 
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cies, and large consumers purchasing sub- 
stantial tonnages, “constitute unfavorable 
forces.” “The highly organized and con- 
centrated buying power which they con- 
trol and the great abundance of coal 
available have contributed to make the 
market for coal a buyers’ market for many 
years past.” 

It also appears that the “unprofitable 
condition” of the industry has existed par- 
ticularly in the Appalachian territory 
where there is little local consumption, as 
the region is not industrialized. “The 
great bulk of the coal there produced is 
sold in the highly competitive region east 
of the Mississippi river and north of the 
Ohio river under an adverse freight rate 
which imposes an unfavorable differential 
from 35 cents to 50 cents per ton.”* And 
in a graphic summary of the economic situ- 
ation, the court found that “numerous 
producing companies have gone into bank- 
ruptcy or into the hands of receivers, many 
mines have been shut down, the number of 
days of operation per week have been 
greatly curtailed, wages to labor have been 
substantially lessened, and the States in 
which coal producing companies are locat- 
ed have found it increasingly difficult to 
collect taxes.” 


Third. The findings also fully disclose 
the proceedings of the defendants in formu- 
lating their plan and the reasons for its 
adoption. The serious economic conditions 
had led to discussions among coal oper- 
ators and state and national officials, seek- 
ing improvement of the industry. Governors 
of States had held meetings with coal pro- 
ducers. The limits of official authority 
were apparent. A general meeting of pro- 
ducers, sales agents and attorneys was held 
in New York in October, 1931, a committee 
was appointed and various suggestions 
were considered. At a second general 
meeting in December, 1931, there was fur- 
ther discussion and a report which recom- 
mended the organization of regional sales 
agencies, and was supported by the opinion 
of counsel as to the legality of proposed 
forms of contract, was approved. Commit- 
tees to present the plan to producers were 
constituted for eighteen producing districts 
including the eight districts in Appalachian 
territory. Meetings of the representatives 
of the latter districts resulted in the organi- 
zation of defendant Appalachian Coals, 
Inc. It was agreed that a minimum of 
70 per cent and a maximum of 80 per cent 
of the commercial tonnage of the territory 
should be secured before the plan should 
become effective. Approximately 73 per 
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cent was obtained. A resolution to fix the 
maximum at 90 per cent was defeated. The 
maximum of 80 per cent was adopted be- 
cause a majority of the producers felt that 
an organization with a greater degree of 
control might unduly restrict competition 
in local markets. The minimum of 70 per 
cent was fixed because it was agreed that 
the organization would not be effective 
without this degree of control. The court 
below also found that it was the expecta- 
tion that similar agencies would be organ- 
ized in other producing districts including 
those which were competitive with Ap- 
palachian coal, and that it was “the par- 
ticular purpose of the defendants in the 
Appalachian territory to secure such de- 
gree of control therein as would eliminate 
competition among the 73 per cent of the 
commercial production.” But the court 
added: “However, -the formation of Ap- 
palachian Coals was not ‘made ‘dependent 
upon the formation of other regional sell- 
ing agencies and there is no evidence of a 
purpose, understanding or agreement 
among the defendants that in the event of 
the formation ‘of other similar regional 
sales agencies there would be any under- 
standing or agreement, direct or indirect, 
to divide the market territory between 
them or to limit production or to fix the 
price of coal in any market or to cooperate 
in any way.’ When, in January, 1932, the 
Department of Justice announced its ad- 
verse opinion, the producers outside Ap- 
palachian territory decided to hold their 
plans in abeyance pending the determination 
of the question by the courts. The District 
Court found that “the evidence tended to 
show that other selling agencies with a 
control of at least 70 per cent of the pro- 
duction in their respective districts will be 
organized if the petition in this case is dis- 
missed”; that in that event “there will re- 
sult an organization in most of the districts 
whose coal is or may be competitive with 
Appalachian coal; but the testimony tends 
to show that there will still be substantial, 
active competition in the sale of coal in 
all markets in which Appalachian coal is 
sold.” 

Defendants refer to the statement of pur- 
poses in their published plan of organiza- 
tion,—that it was intended to bring about 
“a better and more orderly marketing of 
the coals from the region to be served by 
this company (the selling agency) and bet- 
ter to enable the producers in this region, 
through the larger and more economic fa- 
cilities of such selling agency, more equally 
to compete in the general markets for a 
fair share of the available coal business.” 
The District Court found that among their 
purposes, defendants sought to remedy “the 
destructive practice of shipping coal on 


consignment without prior orders for the 
sale thereof, which results in the dumping 
of coal on the market irrespective of the 
demand”; “to eliminate the pyramiding of 
offers for the sale of coal”; to promote “the 
systematic study of the marketing and dis- 
tribution of coal, the demand and the con- 
sumption and the kinds and grades of coal 
made and available for shipment by each 
producer in order to improve conditions”; 
to maintain an inspection and engineering 
department which would keep in constant 
contact with customers “in order to demon- 
strate the advantages and suitability of Ap- 
palachian coal in comparison with other 
competitive coals”; to promote an extensive 
advertising campaign which would show 
“the advantages of using coal as a fuel and 
the advantages of Appalachian coal par- 
ticularly”; to provide a research depart- 
ment employing combustion engineers 
which would demonstrate “proper and effi- 
cient methods of burning coal in factories 
and in homes” and thus aid producers in 
their competition with substitute fuels; and 
to operate a credit department which would 
build up a record with respect to the “re- 
liability of purchasers.” The court also 
found that “Defendants believe that the re- 


sult of all these activities would be the 


more economical sale of coal, and the 
economies would be more fully realized 
as the organization of the selling agent is 
perfected and developed.” But in view of 
the designation of sub-agents, economies in 
selling expenses would be attained “only 
after a year or so of operation.” 

No attempt was made to limit produc- 
tion. The producers decided that it could 
not legally be limited and, in any event, it 
could not be limited practically. The find- 
ing is that “it was designed that the pro- 
ducer should produce and the selling agent 
should sell as much coal as possible.” The 
importance of increasing sales is said to lie 
in the fact that the cost of production is 
directly related to the actual running time 
of the mines. 


Fourth. Voluminous evidence was re- 
ceived with respect to the effect of defend- 
ants’ plan upon market prices. As the plan 
has not gone into operation, there are no 


’ actual results upon which to base conclu- 


sions. The question is necessarily one of 
prediction. The court below found that, as 
between defendants themselves, competi- 
tion would be eliminated. This was deemed 
to be the necessary consequence of a com- 
mon selling agency with power to fix the 
prices at which it would make sales for its 
principals. Defendants insist that the find- 
ing is too broad and that the differences 
in grades of coal of the same sizes and the 
market demands at different times woul]d 
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induce competition between the coals sold 
by the agency “depending upon the use and 
the quality of the coals.” 

The more serious question relates to the 
effect of the plan upon competition be- 
tween defendants and other producers. AS 
already noted, the District Court found 
that “the great bulk” of the coal produced 
in Appalachian territory is sold “in the 
highly competitive region east of the Mis- 
sissippi river and north of the Chio river 
under an adverse freight rate.” Elaborate 
statistics were introduced with respect to 
the production and distribution of bitumin- 
ous coal and the transportation rates from 
the different producing sections to the 
consuming markets, as bearing upon de- 
fendants’ competitive position, together 
with evidence as to the requirements of 
various sections and consumers and the 
relative advantages possessed by reason of 
the different qualities and uses of the coals 
produced. lt would be impossible to make 
even a condensed statement of this evidence 
(which has been carefully analyzed by both 
parties) but an examination of it fails to 
disclose an adequate basis for the conclu- 
sion that the operation of the defendants’ 
plan would produce an injurious effect up- 
on competitive conditions, in view of the 
vast volume of coal available, the condi- 
tions of production, and the network of 
transportation facilities at immediate com- 
mand. While strikes and interruptions of 
transportation may create temporary and 
abnormal dislocations, the bituminous coal 
industry under normal conditions affords 
most exceptional competitive opportunities. 
Figures as to developed and potential pro- 
ductive capacity are impressive. The court 
below found upon this point that the ca- 
pacity of the mines in the Appalachian re- 
gion operated by others than defendants is 
82,660,760 tons, as against the capacity of 
defendants’ mines of 86,628,880 tons, while 
the present yearly capacity of all mines in 
southern West Virginia, Virginia, eastern 
Kentucky and Tennessee is 245,233,560 tons, 
based upon an eight-hour working day. 
“This excess capacity over actual produc- 
tion,” the court said, “could be brought into 
production at moderate expense and with 
reasonable promptness.” As fo potential, 


undeveloped capacity in Appalachian terri- 
tory, the court found that in the eight dis- 
tricts in this ‘region not held by any oper- 
ating, or by any captive, company, there 
are approximately 760,000 acres containing 
nore than 4,300,000,000 tons of recoverable 
coal. In addition, in the same territory 
“owned by captive companies and not be- 
ing operated, or owned by operating com- 
panies who are using only a very small 
proportion of their holdings,” there is an 
additional 860,000 acres, containing more 
than 4,600,000,000 tons of coal. Within the 
twenty-four counties in which defendants’ 
mines are located, and immediately adja- 
cent to them, on railroads already oper- 
ating, “with the exception of short, feeder 
extensions,” there are over 1,620,000 acres 
of coal bearing land, containing approxi- 
mately 9,000,000,000 net tons of recoverable 
coal “comparable both in quality and min- 
ing conditions with the coal now, being 
mined in that region.” “The opening up 
of this acreage would involve only the ex- 
tension of short branch lines from the rail- 
roads and the building of mining plants. 
The price of these lands at the present time 
would be less than half of the value of two 
or three years ago, and considerably less 
on a royalty basis. Coal produced from 
these districts is available for any market 
in which Appalachian coal is sold. Condi- 
tions in the coal industry are such that new 
companies are free to enter the business of 
producing and marketing coal in competi- 
tion with existing companies.” In connec- 
tion with this proof of developed and 
potential capacity, the “highly organized 
and concentrated buying power” that can 
be exerted must also have appropriate con- 
sideration." 


Consumers testified that defendants’ plan 
will be a benefit to the coal industry and 
will not restrain competition. Testimony 
to that effect was given by representatives 
of the Louisville & Nashville Railroad, the 
Norfolk & Western Railroad, and the 
Chesapeake & Ohio Railroad, “the largest 
railroad users of coal operating in the 
Appalachian region,” and by represent- 
atives of large utility companies and 
manufacturing concerns.’ There was similar 
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7™J. M. Dewberry, general coal and coke agent 
of the Louisville & Nashville Railroad, a large con- 
sumer of Appalachian coal, testified: “It is a well 
known fact today that the buying power of these 
large constimers of coal is more intelligent, more 
forceful, more far reaching than ever before in the 
history of the industry. And it just sounds to me 
like a joke for somebody to talk about Appalachian 
Coals or somebody else dictating the price that they 
are going to pay. They dictate their own price. 
The purchaser makes it. And he makes it because 
of the tremendous force and influence of his buying 
power. Why, it is nothing these days for one in- 
Lat a one concern to buy several million tons 
of coal. 
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8 The District Court in its finving. after reterriftg. 
to the railroads above mentioned, continues: “‘A 
representative of a large, public utility company” 
(with extensive power lines in the middle west and 
on the Atlantic seaboard) “consuming annually ap- 
proximately 2,485,000 tons of coal has stated that 
the organization and operation of Appalachian Coals, 
Inc. will not affect competition in the markets in 
which his company buys coal, and that it will have 
a beneficial effect on the coal industry. A repre- 
sentative of a power company operating throughout 
the State of Georgia . . . using from 30,000 to 
125,000 tons of coal annually, has stated that the 
organization and operation of Appalachian Coals, 
Inc. will not restrain competition in the markets 
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testimony by wholesale and retail dealers 
in coal. There are 130 producers of coal 
other than defendants in Appalachian ter- 
ritory who sell coal commercially. There 
are also “a large number of mines that 
have been shut down and could be opened 
up by the owners on short notice.” Com- 
peting producers testified that the operation 
of the selling agency, as proposed by de- 
fendants, would not restrain competition 
and would not hurt their business. Pro- 
ducers in western Pennsylvania, Alabama, 
Ohio and Illinois testified to like effect. 
Referring to this testimony, the court be- 
low added, “The small producer can, to 
some extent, and for the purpose of pro- 
ducing and marketing coal, produce coal 
more cheaply than many of the larger 
companies and is not prevented by higher 
cost of operation from being a competitor 
in the market.” 

The Government criticises the “opinion 
testimony” introduced by defendants as 
relating to a competitive situation not 
within the experience of the witnesses, 
and also animadverts upon their connec- 
tions and interests, but the Government 
did not offer testimony of opposing opin- 
1ons as to the effect upon prices of the 
operation of the selling agency. Consum- 
ers who testified for the Government ex- 
plained their dependence upon coal from 
Appalachian territory. 

The District Court commented upon the 
testimony of officers of the selling agency 
to the effect “that the organization would 
not be able to fix priees in an arbitrary 
way but, by the elimination of certain 
abuses, and by better advertising and sale 
organization, the producers would get 
more in the aggregate for their coal.” “Other 
witnesses for the defendants” said the 
court, “indicated that there would be some 
tendency to raise the price but that the 
degree of increase would be affected by 
other competitors in the coal industry and 
by producers of coal substitutes.” 


Fifth. We think that the evidence re- 
quires the following conclusions: 

(1). With respect to defendants’ pur- 
poses, we find no warrant for determining 
that they were other than those they de- 
clared. Good intentions will not save a 
plan otherwise obiectionable, but knowl- 


‘ 


in which his company buys coal. A representative 
of the Carbide and Carbon Corporation which uses 
annually about 250,000 tons of bituminous coal, 
100,000 tons of coke made from bituminous coal 
and 40,000 to 50,000 tons of petroleum coke, an 

operating plants that consume coal at South Charles- 
ton, West Virginia; Niagara Falls, New York; 
Cleveland, Ohio; Sault Ste Marie, Michigan; Indi- 
anapolis, Indiana, and Fremont and Fostoria, Ohio, 
has stated that the organization of Appalachian 
Coals, Inc. will have a beneficial effect in the coal 
industry and will not restrain competition in the 


edge of actual intent is an aid in the in- 
terpretation of facts and prediction of 
consequences. Chicago Board of Trade v. 
United States, supra. The evidence leaves 
no doubt of the existence of the evils at 
which defendants’ plan was aimed. The 
industry was in distress. It suffered from 
over-expansion and from a serious relative 
decline through the growing use of sub- 
stitute fuels. It was afflicted by injurious 
practices within itself,— practices which 
demanded correction. If evil conditions 
could not be entirely cured, they at least 
might be alleviated. The unfortunate state 
of the industry would not justify any at- 
tempt unduly to restrain competition or to 
monopolize, but the existing situation 
prompted defendants to make, and the 
statute did not preclude them from mak- 
ing, an honest effort to remove abuses, 
to make competition fairer, and thus to 
promote the essential interests of com- 
merce. The interests of producers and 
consumers are interlinked. When industry 
is grievously hurt, when producing con- 
cerns fail, when unemployment mounts and 
communities dependent upon _ profitable 
production are prostrated, the wells of 
commerce go dry. So far as actual pur- 
poses are concerned, the conclusion of the 
court below was amply supported that de- 
fendants were engaged in a fair and open 
endeavor to aid the industry in a meas- 
urable recovery from its plight. The in- 
quiry then, must be whether despite this 
objective the inherent nature of their plan 
was such as to create an undue restraint 
upon interstate commerce. 

(2). The question thus presented chiefly 
concerns the effect upon prices. The evi- 
dence as to the conditions of the pro- 
duction and distribution of bituminous 
coal, the available facilities for its trans- 
portation, the extent of developed mining 
capacity, and the vast potential undevel- 
oped capacity, makes it impossible to con- 
clude that defendants through the operation 
of their plan will be able to fix the price 
of coal in the consuming markets. The 
ultimate finding of the District Court is 
that the defendants “will not have monopoly 
control of any market, nor the power to 
fix monopoly prices’; and in its opinion 
the court stated that “the selling agency 
will not be able, we think. to fix the mar- 


markets in which his company buys coal. The larg- 
est purchaser of coal in the States of North Carolina, 
South Carolina, Georgia and eastern Tennessee who 
purchases approximately 600,000 tons of coal an- 
nually under normal conditions for use by textile 
mills, located in those States, has stated that the 
organization and operation of Appalachian Coals, 
Inc. will not control or dominate the price in the 
markets in which he purchases coal, and that he 
will be able to purchase coal in an open and com- 
petitive market.” 


| 55,025 


90 


+ Court Decisions 


Appalachian Coals, Inc. v. U.S. 


ket price of coal.” Defendants’ coal will 
continue to be subject to active compe- 
tition. In addition to the coal actually 
produced and seeking markets in compe- 
tition with defendants’ coal, enormous 
additional quantities will be within reach 
and can readily be turned into the chan- 
nels of trade if an advance of price in- 
vites that course. While conditions are 
more favorable to the position of defend- 
ants’ group in some markets than in others, 
we think that the proof clearly shows that, 
wherever their selling agency operates, it 
will find itself confronted by effective com- 
petition backed by virtually inexhaustible 
sources of supply, and will also be com- 
pelled to cope with the organized buying 
power of large consumers. The plan can- 
not be said either to contemplate or to 
involve the fixing of market prices. 

The contention is, and the court below 
found, that while defendants could not fix 
market prices, the concerted action would 
“affect” them, that is, that it would have 
a tendency to stabilize market prices and 
to raise them to a higher level than would 
otherwise obtain. But the facts found do 
not establish, and the evidence fails to 


show. that any effect will be produced. 


which in the circumstances of this industry 
will be detrimental to fair competition. 
A cooperative enterprise, otherwise free 
from objection, which carries with it no 
monopolistic menace, is not to be con- 
demned as an undue restraint merely be- 
cause it may effect a change in market 
‘conditions, where the change would be 
in mitigation of recognized evils and would 
not impair, but rather foster, fair com- 
petitive opportunities. Voluntary action 
to rescue and preserve these opportunities, 
and thus to aid in relieving a depressed 
industry and in reviving commerce by 
placing competition upon a sounder basis, 
may be more efhcacious than an attempt 
to provide remedies through legal processes. 
The fact that the correction .of abuses 
may tend to stabilize a business, or to 
produce fairer price levels, does not mean 
that the abuses should go uncorrected or 
that cooperative endeavor to correct them 
necessarily constitutes an unreasonable 
restraint of trade. The intelligent conduct 
of commerce through the acquisition of 
full information of all relevant facts may 
properly be sought by the cooperation of 
those engaged in trade, although stabiliza- 
tion of trade and more reasonable prices 
may be the result. Maple Flooring Asso- 
ciation v. United States, supra; Cement 
Manufacturers Association v. United States, 
268 U. S. 588, 604. Putting an end to in- 
jurious practices, and the consequent im- 
provement of the competitive position of 
a group of producers is not a less worthy 
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aim and may be entirely consonant with 
the public interest, where the group must 
still meet effective competition in a fair 
market and neither seeks nor is able to 
effect a domination of prices. 

Decisions cited in support of a contrary 
view were addressed to very different cir- 
cumstances from those presented here. 
They dealt with combinations which on 
the particular facts were found to impose 
unreasonable restraints through the sup- 
pression of competition, and in actual 
operation had that effect. American Col- 
umn & Lumber Co. v. United States, 257 
U. S. 377; United States v. American Linseed, 
Oil Co., 262 U. S. 371. Compare Maple 
Flooring Association v. United States, supra, 
at pp. 579-582. In Addyston Pipe & ca 
Company v. United States, 175 U.S, 211, the 
combination was effected by those who 
were in a position to deprive, and who 
sought to deprive, the public in a large 
territory of the advantages of fair compe- 
tition and was for the actual purpose and 
had the result of enhancing prices,—which 
in fact had been unreasonably increased. 
Id., pp. 237, 238. In United States v. Tren- 
ton Potteries Company, 273 U. S. 392, de- 
fendants, who controlled 82 per cent of the 
business of manufacturing and distributing 
vitreous pottery in the United States, had 
combined to fix prices. It was found that 
they had the power to do this and had 
exerted it. The defense that the prices 
were reasonable was overruled, as the court 
held that the power to fix prices involved 
“power to control the market and to fix 
arbitrary and unreasonable prices,” and 
that in such a case the difference between 
legal and illegal conduct could not “de- 
pend upon so uncertain a test” as whether 
the prices actually fixed were reasonable, a 
determination which could “be satisfac- 
torily made only after a complete survey 
of our economic organization and a choice 
between rival philosophies.” See United 
States v. Cohen Grocery Co., 255 U. S. 1. 
In the instant case there is, as we have 
seen, no intent or power to fix prices, 
abundant competitive opportunities will ex- 
ist in all markets where defendants’ coal 
is sold, and nothing has been shown to 
warrant the conclusion that defendants’ 
plan will have an injurious effect upon com- 
petition in these markets. 

(3). The question remains whether, 
despite the foregoing conclusions, the fact 
that the defendants’ plan eliminates com- 
petition between themselves is alone suf- 
ficient to condemn it. Emphasis is placed 
upon defendants’ control of about 73 per 
cent of the commercial production in Ap- 
palachian territory. But only a small per- 
centage of that production is sold in that 
territory. The finding of the court below 
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is that “these coals are mined in a region 
where there is very little consumption.” 
Defendants must go elsewhere to dispose 
of their products, and the extent of their 
production is to be considered in the light 
of the market conditions already described. 
Even in Appalachian territory it appears 
that the developed and potential capacity 
of other producers will afford effective 
competition.® Defendants insist that on 
the evidence adduced as to their competi- 
tive position in the consuming markets 
and in the absence of proof of actual oper- 
ations showing an injurious effect upon 
competition, either through possession or 
abuse of power, no valid objection could 
have been interposed under the Sherman 
Act if the defendants had eliminated com- 
petition between themselves by a complete 
integration of their mining properties in a 
single ownership. United States v. United 
States Steel Corporation, 251 U. S. 417; 
United States v. International Harvester 
Company, 274 U. S. 693. We agree that 
there is no ground for holding defendants’ 
plan illegal merely because they have not 
integrated their properties and have chosen 
to maintain their independent plants, seek- 
ing not to limit but rather to facilitate pro- 
duction. We know of no public policy, 
and none is suggested by the terms of the 
Sherman Act, that in order to comply with 
the law those engaged in industry should 
be driven to unify their properties and 
businesses in order to correct abuses which 
may be corrected by less drastic measures. 
Public policy might indeed be deemed to 
point in a different direction. If the mere 
size of a single, embracing entity is not 
enough to bring a combination in corporate 
form within the statutory inhibition, the 
mere number and extent of the production 
of those engaged in a cooperative endeavor 
to remedy evils which may exist in an in- 
dustry, and to improve competitive .condi- 
tions, should not be regarded as producing 
illegality. The argument that integration 
may be considered a normal expansion of 
business, while a combination of independ- 
ent producers in a common selling agency 
should be treated as abnormal—that one 
is a legitimate enterprise and the other is 
Hot—makes but an artificial distinction. 
The Anti-Trust:.Act aims at substance. 
Nothing in theory or experience indicates 
that the selection of a common selling 
agency to represent a number of producers 
should be deemed to be more abnormal 
than the formation of a huge corporation 
bringing various independent units into 
one ownership. Either may be prompted. 
by business exigencies and the statute 


gives to neither a special privilege. The 
question in either case is whether 
there is an unreasonable restraint of 
trade or an attempt to monopolize. If 
there is, the combination cannot escape 
because it has chosen corporate form, and, 
if there is not, it is not to be condemned 
because of the absence of corporate inte- 
gration. As we stated at the outset, the 
question under the Act is not simply: 
whether the parties have restrained com-, 
petition between themselves but as to the 
nature and effect of that restraint. Chicago 
Board of Trade v. United States, supra; 
United States v. Terminal Association, 224 
U. S. 383; Window Glass Manufacturers v. 
United States, supra; Standard Oil Company 
v. United States, 283 U. S. 163, 169, 179. 


The fact that the suit is brought under 
the Sherman Act does not change the prin- 
ciples which govern the granting of 
equitable relief. There must be “a definite 
factual showing of illegality.” Standard Oil 
Company v. United States, 283 U.S. p. 179. 
We think that the Government has failed 
to show adequate grounds for an injunc- 
tion in this case. We recognize, however, 
that the case has been tried in advance of 
the operation of defendants’ plan, and that 
it has been necessary to test that plan with 


reference to purposes and anticipated con- 
sequences without the advantage otf the 


demonstrations of experience. If in actual 
operation it should prove to be an undue 
restraint upon interstate commerce, if it 
should appear that the plan is used to the 
impairment of fair competitive opportuni- 
ties, the decision upon the present record 
should not preclude the Government from 
seeking the remedy which would be suited 
to such a state of facts. We think also 
that in the event of future controversy aris- 
ing from the actual operation of the plan 
the results of the labor of both parties in 
this litigation in presenting the volumi- 
nous evidence as to the industry, market 
conditions and transportation facilities and 
ates, Should continue to be available, with- 
out the necessity of reproducing that evi- 
dence. 


The decree will be reversed and the cause 
will be remanded to the District Court 
with instructions to enter a decree dis- 
nissing the bill of complaint without preju- 
dice and with the provision that the court 
shall retain jurisdiction of the cause and 
may set aside the decree and take further 
vroceedings if future developments justify 


a 


” Supra, pp. 10, 11 [pp. 89, 901. 
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that course in the appropriate enforcement 


of the Anti-Trust Act. 
It is so ordered. 


Mr. Justice McReynotps thinks that the 
court below reached the proper conclusion 
and that its decree should be affirmed. 


[7 55,026] Central Transfer Company, Petitioner, v. Terminal Railroad Association 


of St. Louis, et al. 


Supreme Court of the United States. No. 523, October Term, 1932. Decided March 


NS, HSS. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Eighth 


Circuit. 


The agreement by a group of railway carriers as to the appointment of a sole agent 
for the transfer of less than carload lots between their various terminals is a matter 
within the jurisdiction of the Interstate Commerce Commission. 


If an agreement ratified by the Interstate Commerce Commission should violate the 
federal anti-trust laws, only the Government and not a private individual may bring suit 
because of such violation under Section 16 of the Clayton Act. 


Mr. Justice Stone delivered the opinion 
of the Court. 

Petitioner, a Delaware corporation en- 
gaged in the transportation of interstate 
freight in St. Louis, brought suit in the 
District Court for Eastern Missouri against 
respondent, Terminal Railroad Association 
of St. Louis, and its sixteen constituent 
members, interstate rail carriers having 
terminals in St. Louis or East St. Louis, to 
restrain an alleged violation of the Sher- 
man Anti-Trust Act. The District Court 
dismissed the suit after a trial on the 
merits, on the ground that as the acts com- 
plained of involyed matters within the 
jurisdiction of the Interstate Commerce 
Commission a suit to enjoin them was un- 
authorized under $16 of the Clayton Act, 
38 yotate7 o/en lon. CoG. sAmes 2On unless 
brought by the United States. The Court 
of Appeals for the Eighth Circuit affirmed. 
— F. (2d) —. This Court granted cer- 
tiorari. — U.S. —. 

For many years before the present suit 
the respondent rail carriers had maintained 
in St. Louis and East St. Louis certain “off 
track” stations for receipt and delivery of 
less than carload freight and by the em- 
ployment of transfer companies, including 
petitioner, had provided for the trans- 
portation of such freight by truck between 
such stations and their “on track” stations, 
and between each of the latter in St. Louis 
and East St. Louis. Tariffs filed with the 
Interstate Commerce Commission desig- 
nated all such “off track” stations and fixed 
line haul rates for the transportation of 
freight in less than carload lots between 
such stations and points on their lines. 
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The “off track” stations were generally 
places of business of local transfer com- 
panies, including petitioner, and the Colum- 
bia Terminals Company, also named as a 
defendant. 

The several carriers, having proposed, in 
the interest of economy and efficiency, to 
reduce the number of “off track” stations 
and to employ a single transfer company 
in interchanging freight, the Interstate 
Commerce Commission, on May 2, 1927, in 
response to numerous petitions, ordered a 
general investigation of the lawfulness of 
this proposal and of the methods and prac- 
tices of the respondents in handling less 
than carload freight in St. Louis and East 
St. Louis. On May 25, 1927, the rail car- 
riers filed with the Interstate Commerce 
Commission a proposed tariff under which 
the number of designated “off track” sta- 
tions was to be reduced from twelve to 
seven in St. Louis and from two to one in 
East St. Louis; new schedules of line haul 
rates, absorbing the allowances paid by the 
carrier for the inter-station haul, were ap- 
plied between all stations in St. Louis and 
East St. Louis and points on the lines of 
the carriers. The only “off track” stations 
retained belonged to the Columbia Termi- 
nals Company. Those to be abandoned 
included three operated by petitioner and 
two operated and one controlled by the 
Columbia Terminals Company. 


Thereupon, the Interstate Commerce 
Commission instituted a proceeding for an 
investigation of the lawfulness of the pro- 
posed tariffs and consolidated it with the 
proceeding for a_ general investigation al- 
ready pending. In the course of the con- 
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Solidated proceeding the Commission made 
two reports. The first, of May 13, 1929, 
155 I. C. C. 129, upheld as reasonable and 
lawful the proposed reduction in number 
of “off track” stations and the employment 
by the several rail carriers of a single 
transfer company to do the inter-station 
hauling. The Commission found that these 
changes in method of handling freight 
under the proposed rate schedules would 
effect large savings in transportation costs 
and that the arrangement entered into to 
effect them was not a violation of the anti- 
trust laws of the United States. The pro- 
posed rate schedule was suspended, pending 
a cost study, at the conclusion of which 
the Commission, by a second report and 
order of July 27, 1931, 177 I. C. C. 316, ap- 
proved the rate schedule as filed. 

Pending the proceedings before the Com- 
mission, respondent, the Terminal Railroad 
Association, acting on behalf of the re- 
spondent carriers, on June 1, 1931, entered 
into a contract with Columbia Terminals 
Company, embodying the arrangement be- 
tweén the carriers and the Columbia Ter- 
minals Company, which is the subject of 
complaint in this suit. By this contract it 
was agreed that the reduced number of 
“off track” stations named in the filed 
tariffs, which were places of business of 
the Columbia Terminals Company, should 
be designated and maintained as the only 
“off track” stations of the carriers; that the 
Columbia Terminals Company should have 
the exclusive right to transport less than 
carload freight between. the “on track” 
stations and between them and the “off 
track” stations; that the carriers should file 
the necessary amended tariffs with_the In- 
terstate Commerce Commission to carry 
out the agreement and pay for the services 
rendered at prescribed rates, which were 
absorbed in the line haul rates ultimately 
approved by the Commission. The prac- 
tical effect of the contract was to give the 
Columbia Terminals Company the exclu- 
sive right to operate the “off track” sta- 
tions, to haul the interchanged freight, and 
thus to preclude the employment of peti- 
tioner and others in that service. 

Petitioner assails the contract and the 
consequent refusal of the carriers to em- 
ploy it and to use its places of business as 
stations, as creating a forbidden monopoly 
in restraint of interstate commerce. To 
this the respondents answer that the con- 


1 Section 12 of the Interstate Commerce Act [§ 12, 
Tit. 49, U. S. C. A.] invests the Commission with 
broad powers to conduct proceedings to inquire into 
the management of the business of all carriers sub- 


ject to the Act and 
provisions of the Act. 
merce Commission, 245 U. S. 33, 43. 

3 of § 3 of the Act [§ 3, 9 (3), Tit. 49, 


to execute and enforce the 
See Smith v. Interstate Com- 
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tract is concerned with matters within 
the jurisdiction of the Interstate Com- 
merce Commission in respect to which the 
Clayton Act provides that no one except 
the United States may maintain a suit for. 
an injunction. The question which we 
must decide is whether the petitioner is 
thus precluded from prosecuting the pres- 
ent suit. 

By the Sherman Anti-Trust Act, the 
Government alone was authorized to main- 
tain a suit to restrain violations of its 
provisions, Paine Lumber Co. v. Neal, 244 
U. S. 459. Private persons were firsti 
authorized to bring suits for that purpose 
by § 16 of the Clayton Act [15 U.S.C. A,, 
§ 26], but with the proviso “that nothing 
herein contained shall be construed to en- 
title any person, firm, corporation or 
association, except the United States, to 
bring suit in equity for injunctive relief 
against any common carrier subject to the 
provisions” of the Interstate Commerce 
Act “in respect of any matter subject to 
the regulation, supervision or other juris- 
diction of the Interstate Commerce Com- 
mission.” 

It is not denied that the respondents are 
common carriers subject to the provisions 
of the Interstate Commerce Act. 49 U.S. 
C. A., c. 1. Nor is it denied that by the 
applicable provisions of the Act the main- 
tenance by the carriers of the “off track” 
stations, the transportation service ren- 
dered in connection with them and between 
the “on track” stations, through the exclu- 
sive agency of a single transfer company, 
the restriction of the number of “off track” 
stations designated by filed tariffs estab- 
lishing line haul rates to and from those 
stations, are all within the jurisdiction of 
the Commission.’ 

The petitioner, conceding that the Com- 
mission has jurisdiction of the service of 
the transfer companies in interchanging 


freight between the stations, insists that 
the Commission has no jurisdiction or con- 
trol over the carrier’s discretion in select- 
ing their agents to perform that service, 
and consequently no jurisdiction over a 
contract by which that discretion is exer- 
cised or of a cause of action arising out 
of its unlawful exercise; that jurisdiction 
is therefore in the federal court to grant 
the relief prayed. 


This argument musconceives both the 


rail carriers subject to it are required to afford all 
“reasonable, proper and equal facilities for the inter- 
change of traffic between their Sad ace Ne lines and 
for the receiving, forwarding and delivering of pas- 
sengers or property to and from their several lines, 
and those connecting therewith.” ‘Reasonable, 
proper and equal facilities” include not only track- 
age, but all other terminal facilities, all of which are 
hrought under jurisdiction of the Commission. See 
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effect and the purpose of § 16 of the Clay- 
ton Act. Under that section jurisdiction 
of the Commission does not delimit the 
jurisdiction of the federal courts to restrain 
violations of the Sherman Anti-Trust Act. 
Compare United States v. Trans-Missourt 
Freight Ass’n, 166 U. S. 290; United States 
v. Joint Traffic Ass'n, 171. U. S. 505. It 
affects only the capacity of a private party 
to maintain a suit to restrain violations. 
See General Investment Company v. New 
York Central R. R., 271 U. S. 228. Its obvi- 
ous purpose is to preclude any interference, 
by injunction with any business or transac- 
tions of interstate carriers of sufficient 
public significance and importance to be 
within the jurisdiction of the Commission, 
except when the suit is brought by the 
Government itself. Here the relief prayed 
is that performance of the contract be en- 


joined. Pertormance necessarily involves 
the continued designation in the filed 
tariffs of the Colymbia Terminal Com- 
pany’s places of business as the “off track” 
stations specified in the contract, and the 
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continued exclusive employment ot that 
company to render the stipulated service, 
both matters within the jurisdiction of the 
Commission. ‘True, a contract may pre- 
cede and have existence apart from the 
several acts required to perform it, and 
conceivably all of those acts might be done 
if no contract or agreement to perform 
them had ever existed. But when they are 
done in performance of an agreement, 
there is no way by which the agreement 
itself can be assailed by injunction except 
by restraining acts done in performance 
That, in this case, the statute for- 
bids, not because the contract is within the 
jurisdiction of the Interstate Commerce 
Commission, but because the acts done in 
performance of it, which must necessarily 
be enjoined if any relief is given, are mat- 
ters subject to the jurisdiction of the Com- 
mission. See lWVheeling & Lake Erie Co. v. 
Pittsburgh. & West Virginia Ry., 33 F. (2d) 
390, 392; General Investment Co. v. New 
York Central R. R. Co., 23 F. (2d) 822. 
A firmed. 


Pennsylvania Company v. United States, 236 U. S. 
351. They include privately owned warehouses des- 
ignated as such by the owner, acting as the carrier’s 
agent, United States v. Balt. & Ohio R. R. Co., 
231 U. S. 274; see Merchants Warehouse Co. v. 
United States, 283 U. S. 501, 506, 513; cf. Interstate 
Commerce Commission v. Diffenbaugh, 222 U. S. 42, 
and motor truck transfer in connection with trans- 
portation by rail. In the Matter of Legality of 
Tariffs Purporting to Embrace Motor Truck Transfer 
Service, 91 . C. 539; Motor Bus and Motor 
Truck Operation, 140 I. C. C. 685, 729; Discontinu- 
ance of Inland or Off-Track Stations in New York 
City, 173 I. C. C. 727; Coordination of Motor Trans. 
portation, 182 I. C. C. 263, 367; Trucking less than 
Carload Freight, 185 I. C. C. 71. 

By $1) paren6 [831,00 (6)s Tite49 je UeeS-2@. As 
it is made the duty of rail carriers to establish anu 
observe just and reasonable regulations and practices 
affecting the “‘facilities for transportation” and “all 
other matters relating to or connected with the re/ 
ceiving, handling, transporting, storing, and delivery 
of property subject to the provisions of this chapter, 
which may be necessary or proper to secure the safe 
and prompt receipt, handling, transportation and de 
livery of property . upon just and reasonable 
terms, and every tnjust and unreasonable classifica- 
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tion, regulation and practice, is prohibited and de- 
clared to be unlawful.” See Director General of 
Railroads v. Viscose Co., 254 U. S. 498. 

Section 6 (1) [§6 (1), Tit. 49, U. S. C. A.J] re- 
quires every rail carrier to file schedules of rates 
applicable between different points on its own route 
and between points on its own route and on that 
of any other carrier when a through route has been 
established. They “‘shall plainly state the places be- 
‘tween which property and passengers will be carried 
: and shall also state separately all terminal 
charges and all other charges which the 
commission may require, all privileges or facilities 
granted or allowed and any rules or regulations 


which _. affect Any Pabted «abide tO 
such aforesaid rates or the value of the 
service rendered to the shipper) “7. Sih 


Tariffs changing the published rates are also require 

to be filed Ge G))) ands by 8 15167) ,es). 157) 

Tit. 49, U. S. C. A.J, the Commission is authorize 

on its own motion to enter upon a hearing concern- 
ing the lawfulness of the rate and of any classifica: 
tion, regulation or practice specified in the. tariff. 
See Director General of Railroads v. Viscose Co., 
supra; Texas & Pacific R. R. Co. v. Abilene Cotton 
Oil Co., 204 U. S. 426, 437; Baltimore & Ohio R. R. 
Co. v. Pitcairn Coal Co., 215 U. S. 481, 494. 
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[ff 5,027) Baush Machine Tool Co., Plaintiff-Appellee v. Aluminum Company of 


America, Defendant-Appellant. 


U.S. Circuit Court of Appeals, Second Circuit. Decided March 6, 1933. 


A: bill of discovery may be maintained in an action for damages under the Clayton 
Act to obtain certain facts concerning costs of production where it is charged that 
damages have resulted from the alleged ability of defendant-appellant to control prices 


in the sale of aluminum ingots. 


Although neither party was a resident of the district in which the suit was brought, 
the defendant-appellant was concededly transacting business in that district, hence the 
Court had jurisdiction of the suit and of the ancillary action for the bill of discovery. 


Before Manton, Aucustus N. Hanp and Cuasg, Circuit Judges. 


Appeal from the District Court for the District of Connecticut. 


Bill of discovery 


filed as ancillary to a suit at law to recover treble damages under the Anti-Trust Laws 


CIS. SG. § 15, 22) 


Decree entered for plaintiff; defendant appeals. Affirmed. 


Edward F. McClennen, Esq., Smith, Buchanan, Scott & Gordon, Esqs., Edward 


Williamson, Esq., for the Appellant. 
for the Appellee. 


Manton, Circuit Judge. This appeal is 
from a decree entered for the appellee 
which granted relief asked in the bill of dis- 
covery, filed in aid of an action for treble 
damages under the Clayton Act (15 U.S. C. 
§§ 15, 22). Appellant is a Pennsylvania 
corporation and the appellee a Massachu- 
setts corporation. Appellee claims damages 
to it because the appellant monopolized 
commerce in crude aluminum among the 
several states. The complaint charged that 
in producing aluminum alloys and in 
fabricating articles from aluminum and its 
alloys, the appellant monopolized the in- 
dustry; that prior to June, 1928, it con- 
trolled and operated, through a wholly 
owned subsidiary corporation, Aluminum 
Company of Canada, Ltd., the only plants 
producing aluminum in Canada and that 
through ownership and financial investment 
it was the dominant factor in the aluminum 
industry; that in May, 1928, it caused to 
be organized under the laws of the Domin- 
ion of Canada, Aluminum Ltd., to which 
it thereafter transferred all of the out- 
standing stock of its Canadian company 
and all the stock owned by it in various 
other companies carrying on operations in 
Canada and foreign countries; that the 
stockholders of the appellant received all 
the shares of Aluminum Ltd., and that the 
stock ownership rested in the hands of 
a few individuals; that the relations be- 
tween the appellant and the foreign pro- 
ducers of the aluminum were not and for 
many years have not been competitive and 
that the appellant, in competition with 
the appellee, in the sale of aluminum alloys 
and fabricated articles has offered such 
articles for sale at prices which would 
yield no profit to the manufacturer who 
purchased aluminum at the monopoly price 
fixed and maintained by the appellant and 
that the appellee has consequently been 
damaged. It is maintained that the appel- 


Cummings & Lockwood, Esqs., H. C. Park, Esq., 


lant has been able to fix prices at an 
artificial level in the United States to the 
appellee’s damage. 

The bill of discovery seeks a disclosure 
of appellant’s cost of production in support 
of the allegations of the complaint in the 
action at law. It sets forth in detail that 
it is practically impossible for the appellee 
to obtain proof of the appellant’s costs 
by the processes of law and that such proof 
cannet be obtained from other sources, and 
that it requires the aid of a court of equity. 
Interrogatories are attached to the Dill. 

A motion to dismiss the bill, made be- 
cause neither party was a citizen, resident 
or inhabitant of Connecticut; also because 
the action in aid of which the bill purports 
to be brought is for a penalty, and there- 
fore a court of equity has not jurisdiction, 
or should not exercise it, to order dis- 
covery in aid thereof, was denied. A 
motion to strike out the answer resulted 
in striking out paragraphs 1, 2, 3, 4, 5, 6 
and 8, but the balance of the answer stood, 
and appellant was ordered to answer some 
of the interrogatories, namely, those re- 
lating to costs of appellant. It is from 
this decree that the appeal was prosecuted. 

Appellee argues that the decree is not 
appealable and asks for its dismissal. The 
question is open to us (Judicial Code § 128, 
U. S. Code Title 28, §225). The appeal- 
ability of the order is a question addressed 
to our jurisdiction. The decree directing 
the appellant to answer some of the inter- 
rogatories is final and appealabie within 
§128 of the Judicial Code (U. S. Code 
Title 28, §225). Although ancillary’ for 
jurisdictional purposes, the order obtained 
was all that was sought or could be ob- 
tained in an equity suit. On appeal orders 
dismissing bills of discovery have been af- 
firmed where appealability has not been 
raised. Durant v. Goss, 12 Fed. (2) 682 
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(C. C. A. 6); Bradford v. Indiana Harbor 
Belt Ry., 300 Fed. 78 (C. C. A. 7); Munger 
v. Firestone Tire Co., 261 Fed. 921 (C. C. A. 
2). Tucker v. Peiler (297 Fed. 570 [C. C. A. 
2]), involved a proceeding to obtain evi- 
dence by subpoena and there we pointed 
out that orders issued denying or granting 
subpoena duces tecum are not final and 
therefore not appealable. But in the in- 
stant case, there is a decree which is final. 
United States v. River Rouge Improvement 
Co., 269 U. S. 411; Munger v. Firestone, 
supra. The decree completely ends the 
equity suit. It gives to the appellee the 
relief asked. The decree must be executed 
by the appellant and, if error has been com- 
mitted in granting it, the appellant is en- 
titled to have it reviewed as it seeks here. 
Neither party is a resident of Connecticut 
and the suit is not supported under the 
diversity of citizenship provision of law 
(U9,S5 .Gode shitle’ 28768 112). ebutiithe 
action at law, in aid of which a bill of 
discovery was brought, was properly 
brought in the district of Connecticut 
where the appellant concededly transacts 
business (Clayton Act, §12, U. S. Code 
Title 15, § 22). Section 12 states that 
“Any suit, action or proceeding under the antitrust 


Laws against a corporation may be brought * 
in any district wherein it may be found or transacts 
* we 9? 


business; * 


The suit is an actio« at law for treble 
damages (Fleitman v. Welsbach Street Light- 
ing Co., 240 U.S. 27) and although the lan- 
guage “any suit, action or proceeding” is 
broad, it is not clear that a bill of dis- 
covery may be brought in any district 
where the corporation is found or does 
business regardless of the district where 
the suit at law, which the bill is meant 
to aid, is pursued. The appellee suggests, 
and we agree, that we need not decide that 
§ 12 of the Clayton Act offers jurisdiction 
for the bill of discovery independent of the 
action at law. It is sufficient for the pur- 
pose of this appeal to say that the bill 
is ancillary or auxiliary to the action at 
law and is thus supported by the undisputed 
jurisdiction of the action at law. If the 
bill is ancillary the question of independ- 
ent jurisdiction under §12 of the Clayton 
Act is not important. SEichel v. U. S. 
Fidelity & Guaranty Co., 245 U. S. 102. The 
bill of discovery is ancillary to the law 
action. Its very purpose is that of aiding 
the action at law. Such a bill has been 
called ancillary in the general sense of that 
term. Kurtz v. Brown, 152 Fed. 372 (C. C. 
A. 3). Counsel has not cited nor has our 
independent search found any case holding 
a bill of discovery dependent and ancillary 
for jurisdictional purposes. However, the 
bill of discovery is in aid of an action at 
law in the same district and we think it is 
dependent and ancillary for jurisdictional 
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purposes and jurisdiction over the bill may 
be sustained because of the jurisdiction had 
over the action at law. The suit is between 
the same parties and is in aid of the claim 
of damages in the action at law and is 
brought within the same jurisdiction. 
These facts are sufficient for jurisdictional 
purposes. Root v. Woolworth, 150 U.S. 401; 
Sherman Natl. Bank v. Schubert Co., 247 
Fed. 256 (C. C. A. 2); McCabe v. Guaranty 
Trust Co., 243 Fed. 845 (C. C. A. 2); Camp- 
bell v. Golden Cycle Mining Co., 141 Fed. 610 
(C. C. A. 8). The nature of the suit, its 
purposes as the decree entered shows, 
clearly demonstrates it to be an ancillary 
suit. Julian v. Central Trust Co., 193 U.S. 
93, 113; In re Willams, 123 Fed. 321; 1 
Pomeroy’s Equity Jurisprudence, § 191 (4th 
Ed.). The bill was plainly dependent upon 
the action at law and the jurisdiction to 
entertain it was referable to that invoked 
and existing in the action at law out of 
which it arose. Eichel v. U. S. Fidelity & 
Guaranty Co., 245 U.S. 102. 

A bill of discovery may be maintained 
when it is in aid of an action for damages 
under the Clayton Act. It is urged that 
equity will not grant a decree of discovery 
in aid of enforcement of a penalty (Boyd 
v. United States, 116 U. S. 616, 631) and 
that an action for damages under the Anti- 
Trust Laws is one for a penalty. The 
appellant may assert no constitutional 
privilege against disclosure. Hale v. Henkel, 
201 U. S. 43. In an action under the Anti- 
Trust Laws disclosure by one in the posi- 
tion of the appellant may be obtained. 
Porto Rican Amer. Tob. Co. v. Amer. Tob. 
Cos B0PREedii(2)28452378C(Ge Cr ATEZ) ait 
has been held that actions under the Anti- 
Trust Laws are not actions to enforce 
penalties with respect either to assignment 
of the chose in action (United Copper Co. 
v. Amalgamated Copper Co., 232 Fed. 574 
[C. C. A. 2]) or the statute of limitations 
(Chattanooga Foundry & Pipe Wks. v. At- 
lanta, 203 U. S. 390). The Porto Rica 
Tobacco case was a proceeding in equity 
under the Clayton Act and discovery was 
allowed by interrogatories sought under 
equity rule 58. We held it was proper to 
require such answers. In the action at law, 
the recovery is for threefold damages but 
we see no distinction in that which results 
in lessening the power of the courts to act. 
Moreover, in actions under the Anti-Trust 
Laws a corporation may be required to 
produce its books and papers under the 
provisions of Rev. Stat. § 724. Internatl. 
Coal Mining Co. v. Penn. R. R., 152 Fed. 557; 
Amer. Banana Co. v. United Fruit Co., 153 
Fed. 943. An action for damages under 
the Anti-Trust Laws is not one for a 
penalty. Chattanooga Foundry & Pipe Wks. 
v. Atlanta, 203 U. S. 390; Shelion Elec. Co. 
v. Victor Talking Machine Co.. 277 Fed. 433 
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The suit is between private parties and the 
enlargement of the damages does not con- 
vert it into a prosecution for a penalty. 
Brady v. Daly, 175 U. S. 148. While it is 
true the statute trebles the damages found 
by a jury, yet to succeed a plaintiff must 
prove damages and there is no fixed penalty 
named in the statute. 

Lastly, the appellant contends that the 
plaintiff was not entitled to the relief ob- 
tained (a) because the true answers to the 
interrogatories would not tend to support 
any allegation of the bill or derogate from 
any allegation of the appellant; (b) the 
interrogatories are not for ultimate facts 
but only for evidence; (c) that the ap- 
pellee has available a legal remedy to get 
the same information by deposition of the 
same officers who would have to answer the 
discovery interrogatories all of whom 
reside more than 100 miles from the place 
of trial; (d) that the collection of in- 
formation would require burdensome labor, 
and (e) that the information does not 
appear on the appellant’s books and papers 
‘and to obtain it would require the appel- 
‘lant to go out of the district of the court 
and out of the district of the appellant’s 
residence to consult employees and officers 
and make compilations and computations. 

In order to sustain its cause of action 
the appellee must prove that the competi- 
tive prices of the appellant are unfairly 
fixed and applied and preclude the pos- 
sibility of profitable operation by the 


appellee, and that the appellant has main- 
tained the price of aluminum ingots at an 
artificial level and above the price yield- 
ing a fair and reasonable profit over the 
cost of production and above the prices 
which would be fixed in a fair and -free 
market. The interrogatories which have 
been ordered answered are addressed to 
matters of costs. They call for informa- 
tion within the appellant’s books and 
records and the knowledge of its employees 
and officers, important on appellee’s theory 
of its action. They will disclose competent 
evidence. For the reasons we have stated, 
the court had jurisdiction to entertain a 
bill of discovery. The difficulties of the 
appellee in obtaining proof of the ultimate 
fact or the true ingot cost is apparent and 
the immediate success in doing so through 
a bill of discovery is obvious. It is no 
answer to say that the task of answering is 
gigantic and that the appellant should not 
be obliged to do so. The interest of justice 
dictates otherwise. 

The procedure adopted below is war- 
ranted by the authorities. Pressed Steel 
Car Co. v. Union Pac. R. Co., 241 Fed. 964. 
A discovery elucidating the facts in the 
matter of costs from the appellant’s own 
records should be of aid to the course of 
justice and narrow the issues presented 
at the trial of the action at law as well as 
be an aid in the ultimate result. 

Decree affirmed. 


[1 55,028]‘United States of America, Petitioner, v. Radio Corporation of America, 


General Electric Company, International General Electric Company, Westinghouse Elec- 
tric & Manufacturing Company, Westinghouse Electric International Company, National 
Broadcasting Company, Inc., R. C. A. Communications, Inc., R. C. A. Photophone, Inc., 
R. C. A. Radiotron Company, Inc., R. C. A. Victor Company, Inc., American Telephone 
and Telegraph Company, Western Electric Company, Inc., General Motors Corporation 
and General Motors Radio Corporation, Defendants. 


In the District Court of the United States for the District of Delaware. 
Equity. April 3, 1933. 

Petition for leave to intervene,in a consent decree proceeding denied where to allow 
“the intervention here sought and embark upon a determination of the questions raised 
by petitioner would be to import into this case new issues. This can not be done. United 
States v. Northern Securities Co., 128 Fed. 808.” 

Note.—The petition to intervene seems to be directed at that part of the consent 
decree of November 21, 1932, against the Radio Corporation of America, directing the 
General Electric Company and the Westinghouse Electric Company to divest themselves 
of their holdings of common stock of the Radio Corporation by distributing such shares 
ratably to their own common stockholders. See consent decree at {| 55,015, 1932-1939 
Trade Cases. 

The consent decree in United States v. Radio Corporation of America et al., entered 
November 21, 1932, appears at $55,015, 1932-1939 Trape Cases. See also opinion of the 
U. S. District Court in New York, on similar questions, at J 55,020, 1932-1939 TraprE CASES. 


In Re Petition of Torquay Corporation for leave to intervene. 


No. 793 in 


Nietps, J. Torquay Corporation, holder 
of 100 shares of common and 100 shares of 
preferred stock of Radio Corporation of 


America asks leave to intervene. This suit 
was brought by the United States against 
Radio Corporation of America, General 
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Electric Company, Westinghouse Electric 
& Manufacturing Company, a number of 
subsidiaries of those three companies, and 
certain other defendants. The United 
States alleged that various contracts and 
agreements and-the transfer of a large 
block of stock of Radio Corporation of 
America to General Electric and Westing- 
house Companies for which Radio received 
certain exclusive patent rights and plants 
and equipment from General Electric and 
Westinghouse Companies constituted vio- 
lations of the Sherman and Clayton Acts. 

November 21, 1932, a consent decree in 
the Government suit was entered upon 
stipulation of the parties. The decree pro- 
vided: 

“General Electric Company shall within three 
months from the date hereof divest itself of sub- 
stantially one-half of all of the holdings of itself and 
its subsidiaries of the shares of common stock of 
Radio Corporation of America by distributing such 


shares ratably to its own common stockholders, or 
causing them to be so distributed.” 


A like provision applied to the Westing- 
house Company. 

Shortly after the entry of this consent 
decree Torquay Corporation commenced 
an action in the Supreme Court of New 
York County against Radio Corporation of 
America, General Electric Company and 
Westinghouse Electric & Manufacturing 
Company, and the respective directors of 
those corporations, seeking an injunction 
restraining the distribution of the stock of 
Radio Corporation under the consent de- 
cree, and for other relief, The suit was 
removed to the Federal Court. December 
14, 1932, in disposing of a motion to dis- 
miss (2 F. Supp. 841), Judge Knox said: 


“Assuming for the moment that this court has 
jurisdiction of the present suit, it is clear, as a 
matter of comity and of the orderly administration 
of justice, that this court should refuse to exercise 
its jurisdiction to interfere with the operation of a 
decree of gnother Federal Court. Especially is this 
so where it is clear that the United States District 
Court in Delaware would have jurisdiction of such 
a suit as is now before this court. A bill to modify 
or restrain the enforcement of a decree of a Federal 
Court may undoubtedly. be brought in the court 
which entered such decree. Pacific Railroad of Mis- 
souri v. Missouri-Pacific Railway, 111 U. S. 505; 
See Johnson v. Christian, 125 U. S. 642; Sherman 
National Bank v. Shubert Theatrical Company, 247 
Fed. 236. See also Foster Federal Practice, 6th 
Edition §§ 51, 132.” 


January 10, 1933 Torquay Corporation 
filed its petition in this court for leave to 
intervene in this cause. It contains many 
allegations of violations of the anti-trust 
laws as alleged in the petition of the United 
States. Petitioner claims no relief based 
thereon. The petition further alleges that 
as a result of the consent decree Radio has 
lost valuable rights which had theretofore 
been transferred to it by General Electric 
and Westinghouse and “for which Radio 
has not received full, fair and adequate con- 
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sideration, and General Electric and West- 
inghouse have been and are _unjustly 
enriched by their present ownership of said 
stock at the expense of Radio,” and that 
General Electric, Westinghouse and Radio 
“deceived and defrauded” this court in fail- 
ing to present to the court “all of the facts 
and circumstances with relation to the ac- 
quisition by General Electric and Westing- 
house of Radio stock’ with consequent 
injury to the Radio Corporation. Finally, 
the petition alleges that General Electric 
and Westinghouse “do not intend to wait 
the required three-month period given to 
them by the decree to dispose of one-half 
of their holdings in the common stock of 
Radio, but, on the contrary, they have an- 
nounced, and now threaten to immediately 
dispose of all of their holdings of Radio 
stock by distributing the same to the re- 
spective stockholders of General Electric 
and Westinghouse, thereby giving to such 
stockholders 7,500,000 shares of Radio 
stock, without consideration, as a bonus or 
special or stock dividend, all at the expense 
of Radio and its stockholders, including 
this petitioner and other stockholders of 
Radio, similarly situated, and to the unjust 
enrichment of General Electric and West- 
inghouse and their respective stockholders.” 
Upon the filing of the petition an order 
was entered requiring the parties to this 
suit (except defendants not included in the 
consent decree) to show cause why the 
following order should not be made: 
_“(a) Permitting the petitioner, Torquay Corpora- 
tion, as a stockholder of Radio Corporation of 
America, to intervene in this cause on behalf of 


itself and other stockholders of Radio Corporation 
of America, similarly situated; and 

“(b) Modifying the consent decree herein filed on 
or about November 21, 1932, and permitting inquiry 
to be made regarding the adequacy and fairness of 
the consideration alleged to have been given to 
Radio Corporation of America by General Electric 
Company and Westinghouse Electric & Manufactur- 
ing Company for 7,500,000 shares of stock of said 
Radio Corporation of America.” y 


By supplemental petition Torquay Corpo- 
ration asks for an order modifying the 
consent decree of November 21, 1932, to 
permit it to secure similar relief in other 
courts. 

; The order to show cause provided that 
until the hearing and final determination 
of the petition” the General Electric and 
Westinghouse Companies “be and they 
hereby are enjoined and restrained from 
making any distribution of the capital stock 
of said Radio Corporation of America un- 


der the consent decree heretofore entered 
in this cause.” 


Three different questions were presented: 
(1) whether Torquay Corporation may in- 
tervene in this suit; (2) whether the con- 
sent decree should be modified so as to 
permit petitioner and other stockholders 
and creditors of Radio Corporation to bring 
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proceedings tor its further modification in 
other courts; and (3) whether the injunc- 
tive relief in the order to show cause should 
be continued or dissolved. 

The third question has been disposed of. 
The paragraph of the order to show cause 
relating to the distribution of the stock 
has been vacated. 

May Torquay Corporation intervene in 
this suit? Petitioner states in its brief: 
“There is no attempt here to modify this 
{consent] decree nor to vary its terms, nor 
to interfere with the injunctive restraint 
insofar as it affects monopoly.” On what 
theory can leave to intervene be sustained? 
Petitioner apparently challenges all the 
transactions that took place between Radio, 
General Electric and Westinghouse, com- 
mencing with the agreement of January l, 
1930, under which certain property and ex- 
clusive patent rights passed from General 
Electric and Westinghouse to Radio, and 
for which Radio issued to General Electric 
and Westinghouse shares of its stock. The 
basis of this attack seems to be the question 
whether Radio received fair and adequate 
consideration from General Electric and 
Westinghouse for such shares of stock of 
Radio, and whether dominance and control 
was exercised by General Electric and 
Westinghouse over Radio in this transac- 
tion. These inquiries have no relation to 
the relief sought in the Government suit. 
As stated in Equity Rule 37 intervention 
shall be “in subordination to and in recog- 
nition of the propriety of the main proceed- 
ing”’ To allow the intervention here 
sought and embark upon a determination of 
the questions raised by pétitioner would be 
to import into this case new issues. This 


can not be done. United States v. Northern 
Securities Co., 128 Fed. 808. The United 
States and the public can have no interest 
in any controversy of Radio Corporation, 
its stockholders and creditors, agaihst the 
General Electric and Westinghouse compa- 
nies. The consent decree terminated what 
promised to be protracted and burdensome 
litigation. It was entered in the public in- 
terest and met the policy of the statutes. 
Petitioner has failed to present facts justi- 
fying the court in taking any action to 
impair the integrity of the consent decree. 
The charge that this court in entering that 
decree was deceived and defrauded is not 
worthy of any consideration. There is not 
the slightest evidence that any party to the 
stipulation on which the decree was entered 
acted otherwise than in the utmost good 
faith. Leave to intervene should not be 
granted. 


However, the petitioner and other stock- 
holders of Radio Corporation should not be 
deprived of their “day in court.” The peti- 
tioner or any stockholder of Radio Corpo- 
ration believing himself aggrieved by the 
action of General Electric or Westinghouse’ 
under or pursuant to the provisions of the 
consent decree may file a bill in this court 
seeking appropriate relief. 


The petition and supplemental petition 
for leave to intervene must be dismissed. 


Application to intervene has been deter- 
mined upon a consideration of the petition 
and supplemental petition alone. It is un- 
necessary to pass upon the propriety of 
filing affidavits on such an application. 
However, the affidavits submitted will be 
marked filed. 


[1 55,029] Levering & Garrigues Company, Hedden Iron Construction Company, 
McClintic-Marshall Company, et al., Petitioners, v. Paul J. Morrin, Individually and as 
President of International Association of Bridge, Structural and Ornamental Iron 


Workers, et al. 


Supreme Court of the United States. No. 423. October Term, 1932. April 10, 1933. 
On Writ of Certiorari to the United States Circuit Court of Appeals for the Second 


Circuit. 


The allegation in plaintiff’s bill of complaint that the efforts of the defendants to 
prevent local building by nonunion labor had the effect of hindering interstate com- 
merce in the materials used, held insufficient to sustain jurisdiction in a federal court 
on the ground that the acts constituted a violation of the federal anti-trust laws. 


(From the opinion): “Accepting the allegations of the bill at their full value, it 
results that the sole aim of the conspiracy was to halt or suppress local building opera- 
tions as a means of compelling the employment of union labor, not for the purpose 


of affecting the sale or transit of materials in interstate commerce. 
the shipment of steel in interstate commerc 


If thereby 


e was curtailed, that result was incidental, 
> 


indirect and remote, and, therefore, not within the anti-trust acts 
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i i i i i der a federal statute, 

When a bill or complaint fails to set out a substantial claim und i : 

the jurisdiction of the federal court is lacking. The federal question averred may Ye 
unsubstantial either because without merit or “because its unsoundness so clearly results 
from the previous decisions of this court as to foreclose the subjéct and leave no room 


for the-inference that the questions sought to be raised can be the subject of con- 


troversy.” 


Mr. Justice SUTHERLAND delivered the 
opinion of the Court. 

This is a suit brought by petitioners 
against respondents in the federal district 
court for the southern district of New 
York to enjoin respondents from combin- 
ing or conspiring to compel petitioners to 
employ, in their work of fabricating and 
erecting structural iron and steel, only 
members of a labor union, and to refrain 
from employing non-members; from con- 
ducting, inducing, or advising a boycott of 
petitioners; and from other enumerated 
acts. The bill invoked the jurisdiction of 
the federal court upon the ground of di- 
versity of citizenship, and also upon the 
ground that acts complained of unlawfully 
interfered with interstate commerce and 
constituted a violation of the federal anti- 
trust acts. The case was sent to a referee, 
who, after a hearing, made a report and 
decision sustaining the charge of boycott- 
ing, but holding that the interference occa- 
sioned thereby was local in character and 
did not constitute an interference with in- 
terstate commerce. The report and deci- 
sion were confirmed by the district court, 
and the bill dismissed as to certain of the- 
respondents, and an injunction issued: 
against others, the particulars of which, in 
the view we take of the case, it is not nec- 
essary to state. 

The circuit court of appeals reversed the 
decree of the district court, holding that the 
allegations of the bill were insufficient to 
establish jurisdiction on the ground of 
diversity of citizenship, and that the case 
having failed on the federal question, the 
court was without power to consider the 
nonfederal question because it was asserted 
in an independent cause of action. While 
resting its decision upon these considera- 


tions, that court expressed the further view. 


that the allegations of the bill in respect of 
the claim of federal jurisdiction under the 
anti-trust acts were probably so unsub- 
stantial as to disclose, on the face of the 
bill, a lack of federal jurisdiction. The 
district court was directed to dismiss the 
bill without prejudice for lack of jurisdic- 
tion unless amendments could be made to 
correct the defect in respect of diversity of 
citizenship. 61 Fed. (2d) 115. This court 
granted certiorari limited. to the question 
of federal jurisdiction other than questions 
relating to diversity of citizenship. 

The question of jurisdiction as thus lim- 
ited is to be determined by the allegations 
of the bill, and not upon the facts as they’ 
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may turn out,.or by a decision of the mer- 


its.’ Mosher v. Phoenix, 287 U. S. 29, 30, 


and cases cited. Whether an objection 
that a bill or a complaint fails to state a 
case under a federal statute raises a ques- 
tion of jurisdiction or of merits is to be 
determined by the application of a well set- 
tled rule. If the bill or the complaint sets 


‘forth a substantial claim, a case is pre- 


sented within the federal jurisdiction, how- 
ever the court, upon consideration, may 
decide as to the legal sufficiency of the 
facts alleged to support the claim. But 
jurisdiction, as distinguished from merits, 
is wanting where the claim set forth in the 
pleading is plainly unsubstantial. The cases 
have stated the rule in a variety of ways, 
but all to that effect. See for example, 
Mosher v. Phoenix, supra; Hull v. Burr, 234 
U. S. 712, 720; Western Union Tel. Co. v. 
Ann Arbor R’d Co., 178 U. S. 239, 244; Bind- 
erup v. Pathe Exchange, 263 U. S. 291, 305, 
et seq.; South Covington Ry. Co. v. Newport, 
259 U. S. 97, 99; Niles-Bement Co. v. Iron 
Moulders Union, 254 U. S. 77, 82; Catholic 
Missions v. Missoula County, 200 U. S. 118, 
130; Newburyport Water Co. v. Newbury- 
port, 193 U. S. 561, 576. And the federal 
question averred may be plainly unsub- 
stantial either because obviously without 
merit, or “because its unsoundness so 
clearly results from the previous decisions 
of this court as to foreclose the subject 
and leave no room tor the interence that 
the questions sought to be raised can be 
the subject of controversy.” Hannis Dis- 
tilling Co. v. Baltimore, 216 U. S. 285, 288; 
McGilvra v. Ross, 215 U. S. 70, 76-77, 80; 
Norton v. Whiteside, 239 U. S. 144, 153; 
Bianchi v. Morales, 262 U. S. 170; State of 
Kansas v. Bradley, 26 Fed. 289, 290; Harris 
v. Rosenberger, 145 Fed. 449, 452, 

Passing, without inquiry, the first of 
these tests, a consideration of the decisions’ 
of this court rendered prior to the filing of 
the present bill demonstrates that the ques- 
tion is concluded by an application of the’ 
second test. 

The prayer for relief primarily is based 
upon the averments that petitioners are 
engaged in fabricating and erecting struc- 
tural iron and steel; that they are, and have 
been for a long time, operating in such 
business on the open shop method in rela- 
tion to their employment of labor; that 
they have large contracts for the construc- 
tion of work in the City of New York; 
that respondents are organizations of labor’ 
and officers and agents thereof; that by 
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means and in ways which are set forth 
respondents have conspired, and are at- 
tempting, to compel petitioners and others 
to employ, exclusively union labor in their 
building operations; that in pursuance of 
the conspiracy respondents have called out 
on strike petitioners’ union employees, and 
conducted boycotts, and undertaken other 
injurious interferences particularly set 
forth in the bill. These allegations: con- 
clude with the statement: “The sole pur- 
pose of the activities of the said defendants 
[respondents] is to compel a putting into 
effect the closed union shop in the industry 
of erecting structural iron and steel and 
inasmuch as this branch of the building in- 
dustry is the only branch of the building 
industry where a person not a member of 
the labor union can secure employment if 
successful the entire building industry in 
the entire Metropolitan District will be 
closed union.” 

Following these allegations the bill con- 
tains averments to the effect that all the 
steel used by petitioners in the City of New. 
York is transported from other states, 
being either bought or fabricated by peti- 
troners in other states and transported to 
New York to be erected by petitioners 
therein; that the purpose and intent of re- 
spondents is to prevent the use of said steel 
therein, and wherever erected by petition- 
ers; that the effect of the success of re- 
spondents would be, among other things, 
to destroy the interstate traffic of petition- 
ers in steel. Ail this, however, is no more 
than to say that respondents’ interference 
with the erection of the steel in New York 
will have the effect of interfering with the 
bringing of the steel from other states.. 
Accepting the allegations of the bill at their 
[full value, it results that the sole aim of the 
conspiracy was to halt or suppress local 
building operations as a means of com- 
pelling the employment of union labor, not 
for the purpose of affecting the sale or 
transit of materials in interstate commerce. 
Use of the materials was purely a local 
matter, and the suppression thereof the 
result of the pursuit of a purely local aim. 
Restraint of interstate commerce was not 
an object of the conspiracy. Prevention of 
the local use was in no sense a means 
adopted to effect such a restraint. It is 
this exclusively local aim, and not the for- 
tuitous and incidental effect upon interstate 
commerce, which gives character to the 
conspiracy. Compare Bedford Co. v. Stone 
Cutters Assn., 274 U. S. 37, 46-47; Anderson 
v. Shipowners Assn., 272 U.S. 359, 363-364. 
Jf thereby the shipment of steel in inter- 


state commerce was curtailed, that result 
was incidental, indirect and remote, and, 
therefore, not within the anti-trust acts, as 
this court, prior to the filing of the present 
bill, had already held. United Mine Work- 
ers v. Coronado Co., 259 U. S. 344, 410-411; 
United Leather Workers v. Herkert, 265 U. S. 
457. The controlling application of these 


cases to the present one is apparent from 


the review of them in the later case of the 
Industrial Ass’n v. United States, 268 U. S. 
64, 77-78, 80-82. 

That case involved a combination on the 
part of building contractors and others to 
establish the “open shop” plan of employ- 
ing labor by requiring builders who desired 
materials of certain kinds to obtain per- 
mits from a builders exchange, and by re- 
fusing such permits to those who did not 
support the plan. We held that any re- 
sulting interference with the free movement! 
of materials from other states, due to the 
lack of demand therefor upon the part of 
builders who were excluded from purchas- 
ing such materials by reason of their re- 
fusal to support the plan, was incidental, 
indirect and remote, and, therefore, not an 
unlawful interference with interstate com- 
merce. After pointing out that the ques- 
tion was thus determined by applying the 
Coronado and United Leather Workers cases, 
we said: 

“The alleged conspiracy and the acts here 
complained of, spent their intended and 
direct force upon a local situation,—for 
building is as essentially local as mining, 
manufacturing or growing crops,—and if, by 
a resulting diminution of the commercial 
demand, interstate trade was curtailed either 
generally or in specific instances, that was 
a fortuitous consequence so remote and 
indirect as plainly to cause it to fall out- 
side the reach of the Sherman Act.” 

The pertinent facts of that case and those 
here alleged are substantially the same, and 
subject to the same rule. It follows that 
the federal district court was without juris- 
diction because the federal question pre- 
sented was plainly unsubstantial, since it 
had, prior to the filing of the bill, been 
foreclosed by the two previous decisions 
last named, and was no longer the subject 
of controversy. See also Browning v. Way- 
cross, 233 U. S. 16, 22-23; General Railway 
Signal Co. v. Virginia, 246 U.S. 500, 509-510. 
The decree must be affirmed for this rea- 
son and it becomes unnecessary to consider 
the other ground disctssed by .the court 
below and upon which its decision pri- 
marily was predicated. 

Decree affirmed. 
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[1] 55,030] Pevely Dairy Company, Plaintiff, v. Sanitary Milk Producers, etc., et al., 
Deferidants. 


U. S. District Court, Eastern Judicial District of Missouri. 
April 7, 1933. 


In a suit for damages under the Sherman Anti-Trust Act, a motion was made to 
strike out that part of plaintiff’s petition which pleads that in an action between the 
identical parties in an equity suit in another division of the court it was adjudged and 
decreed that the defendants in that suit and in the present suit had entered into a con- 
spiracy at common law against the plaintiff and had been permanently enjoined. Held, 
on the face of the pleadings, the fact of a conspiracy has been adjudged; whether it is 
in relation to interstate commerce may depend on the record in the former case or upon 
evidence in the present case. Motion denied. 


No. 9797. Decided 


Although the court may in some instances take judicial notice of an inter-related 
case in the same court, it would not seem that the court should take judicial notice of 


the record of a case in a separate division of the court before another judge. 


Memorandum of Oral Opinion of the Court. 


Faris, J. This is a motion to strike out 
that part of plaintiff’s petition which pleads, 
that in an action between the identical par- 
ties formerly brought and decided in Di- 
vision 2 of this Court, it was adjudged and 
decreed that defendants here, who were, 
as forecast, defendants there, had entered 
into a conspiracy at common law against 
this plaintiff, and had been permanently 
enjoined. 

As intimated, the former suit sounded in 
equity; it was finally ruled and no appeal 
was taken from the judgment entered. The 
action at bar is bottomed upon a federal 
statute, and sounds in law. Movant, while 
seemingly conceding the relevancy of the 
facts and matters, so far as such things 
are actually found in the record, yet con- 
tends that judicial notice may be by me 
taken of the entire record in the former 
tase, and so, it is not necessary to plead 
it formally, in order that plaintiff may have 
the benefit of so much, if anything there 
be, in the former case and the judgment 
and decree therein, as is relevant. 

Plaintiff's chief contention (as I construe 
the briefs) seems to be that the question 
of the existence vel non of a conspiracy is 
foreclosed by the former litigation, in Di- 
vision 2 of this Court; in other words, that 
the fact of a conspiracy has now become 
a legal verity perforce the doctrine of res 
adjudicata. Little is said among plaintiff’s 
contentions. touching judicial notice. 

A conspiracy, in its simplest terms, is an 
agreement between two or more persons 
to do an unlawful act, or to do a lawful 


act in an unlawful way. Of course, such, 


a conspiracy, to be actionable, must result 
in hurt or damage to him against whom 
it is devised. As said, the conspiracy al- 
leged, proved and adjudged in the former 
case was a conspiracy at common law. (I 
make this assumption from the face of the 
matter attacked, as I may do.) The con- 
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spiracy pleaded in the petition before me, 
is a conspiracy to violate the so-called 
Sherman Anti-Trust Act. A conspiracy at 
common law is the identical conspiracy 
quo conspiracy connoted by the Sherman 
Anti-Trust Act. In other words, the above 
act simply applies the common law con- 
spiracy to transactions in restraint of 
interstate commerce, and forbids such con- 
spiracy, and provides (applying to it the 
case at bar) that those who are guilty of 
it, and by their guilty acts damage another, 
shall respond to that other in treble dam- 
ages. 

“The doctrine of res adjudicata and the 
scope of its application are tersely set 
forth in the case of Oklahoma v. Texas, 256 
UssSs lecs /0athus: 


“A question of fact or of law distinctly put in issue 
and directly determined by a court of competent jur- 
isdiction as,a ground of recovery or defense in a 
suit or action between parties sui juris is conclusively 
settled by the final judgment cr decree therein, so 
that it can not be further litigated in a subsequent 
suit between the same parties, or their privies, 
whether the second suit be for the same or a different 
cause of_action.” 


This statement of the doctrine suffices 
for all of the purposes in this discussion, 
though, in my opinion, the doctrine in many 
-cases goes further afield and may in some 
phases include matters not directly deter- 
‘mined or distinctly put in issue, when such 
‘were included among the matters up for 
judgment, and they could have been, and, 
should have been, put in issue, but were 
not (268 Fed., 487). 

So, I think upon the face of the pleading: 
attacked, the fact of a conspiracy has been 
adjudged; whether it was in relation to 
interstate commerce or not may depend 
upon the whole or some part of the record 
in the former case, or it may depend upon 
extrinsic evidence as to the business of 
plaintiff and the nature of the hindrances 
thereto done by defendants. 

The question of the extent of that judi- 
cial notice which a federal court may take 
of the record of pending cases, or of cases 
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formerly tried, is one about which there 
is among the federal decisions much di- 
versity of opinion. The rule in Missouri, 
as in well-nigh all of the states, is fairly 
uniform, and is to the effect that the Court. 
may judicially notice only the record in a 
‘given case, but that it may not take judicial 
notice of any other independent and non- 
related case. The best that may be said 
of the federal rule, if it can be said to be 
a rule when no uniformity exists, is that 
the cases run the gamut from the case of 
Paridy v. Tractor Company, 42 Fed. (2d) 
166, wherein the doctrine adhered to close- 
ly approximates the Missouri rule, to the 
case of United States v. Greater New York, 
etc. Company, 53 Fed. (2d) 518, and the case 


of Freshman v. Atkins, 294 Fed. 867. It suf- 


fices to say that all the cases, all of which 
I have examined, are nearly equally divided. 
as between the rule in the Paridy case and 
that in the Atkins case, wherein it was held 
that judicial notice may be taken of an 
inter-related case, in the same court. But 
here, the matter of which I am urged to 
take judicial notice did not take place in 
this Division, but in Division 2 of the Dis- 
trict Court of the Eastern Division of the 


Eastern Judicial District of Missouri. Un- 
doubtedly, the doctrine of judicial notice 


is bottomed, faintly at least, on judicial 


memory or recollection (See, Chapter 7, 
Thayer’s Preliminary Treatise on Evi- 
dence), and, obviously, of course, I have 
not, nor have I ever had, recollection of 
matters which happened before another 
judge, and not before me. Concededly, of 
course, in many matters of which judicial 
notice must be taken, memory. or recollec- 
tion cut no figure. A judge is presumed 
to be no more ignorant than ordinary man- 
kind, and since the latter are deemed to 
know many things, even absent proof of 
them, so also is the judge, even though 
actually his ignorance of them be such as 
that he must needs resort to geographies 
and history to either furnish or furbish 
memory. 


On first blush, I held the view that- the 
motion to strike out should be sustained, 
but after a most pains-taking examination 
of many cases (in some phases all) bearing 
on the points I have mentioned, I am con- 
strained to conclude that the motion to 
strike should be overruled, and so it is 
ordered. 


[| 55,031] Brown Fence and Wire Co. v. Federal Trade Commission. 


U. S. Circuit Court of Appeals, Sixth Circuit. 


May 9, 1933. 


The use of such terms as “direct from factory” to describe products not manufactured 
by the vendor, held to be an unfair method of competition. 


It is not necessary to produce direct testimony to prove deception of customers, as 
such matters may be inferred by the Commission. 


Before Moorman, Hicks and Simons, Circuit Judges. 


Simons, Circuit Judge. Petitioner is en- 
gaged in the mail order business, selling 
farm supplies in interstate commerce 
through the medium of annual catalogues 
circulated in the rural districts of the 
United States. It owns and operates three 
factories manufacturing wire fencing and 
allied products, such as gates, tools, posts 
and stretchers. The remaining articles 
listed in its catalogue, including fence an- 
chors, barbed wire extension arms, paint, 
roofing, tires, tubes, baby chicks, brooders, 
stoves, cream separators, nursery stock, 
heaters and sprayers, are purchased from 
other manufacturers or producers, and 
shipped directly from the production point 
to the consumer. These general statements 
of the nature of the petitioner’s business 
are subiect to qualifications, which for pres- 


ent purposes it is unnecessary to note. The 


petitioner’s catalogue contains statements 
that it sells direct from the factory to the 
consumer; that the prices for the articles 
advertised are low because the consumer 
does not have to pay anything for a middle- 
man’s profit and expense, and that such 
prices are lower than others for the reason 
that customers pay only the actual cost of 
manufacture, plus one small profit. 


The Commission found inter alia that with 
reference to articles sold by the petitioner 
other than fencing and accessories manu- 
factured in its own factories, and such arti- 
cles as it purchased from other manufacturers 
ata loss to them, the petitioner is a middle- 
man, and makes a profit by resale, in con- 
sequence ‘of which the statements in its 
catalogue, insofar as they refer to mer- 
chandise purchased rather than produced. 
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have a tendency to mislead and deceive the 
public to induce it to purchase such articles 
from the petitioner in preference to its com- 
petitors, and that the methods involved are 
unfair methods of competition in interstate 
commerce and constitute a violation of the 
Federal Trade Commission Act. 

In response to its findings of fact and 
conclusions of law, the Commission issued 
an order directed to the petitioner, its 
agents and employees, directing that in 
connection with the sale in interstate com- 
merce of all articles not manufactured, pro- 
duced or grown by the petitioner, they 
cease and desist from representing directly 
or by implication, that such articles are by 
it manufactured, fabricated, produced or 
grown, and from giving as the reason for 
its alleged ability to sell such articles at 
quoted prices the fact that they are fur- 
nished direct to the consumer from the 
petitioner’s own factories, mills, nurseries, 
hatcheries or other establishments, with- 
out any expense or charge for a middle- 
man, or with but one profit plus the 
manufacturer’s cost, when such is not the 
case. 

We are asked to set aside the Commis- 
sion’s order on the ground that the evi- 
dence does not support its findings in 
respect to the three prerequisites upon 
which a desist order must be based, (1) the 
methods complained of must be unfair, (2) 
they must be methods of competition in 
commerce, (3) a proceeding by the Com- 
mission to prevent the use of the methods 
must appear to be in the interest of the 
public. Federal Trade Commission v. Rala- 
dam, 283 U. S. 643. The petitioner’s denial 
of unfair methods rests mainly upon the 
assertion that the statements “Direct from 
factory,” “Direct to you,’ “From factory 
to you,” “Factory prices,” and _ similar 
phrases used in the catalogue are literally 
true and so do not tend to mislead. Its 
contention that the methods are not meth- 
‘ods of competition in commerce is based 
principally upon an offer to prove by the 
catalogues of other mail order houses that 
98% of petitioner’s competitors in the mail 
order business use such terms as “Factory 
prices” and “From factory to you” with 
respect to goods which they do not them- 
selves manufacture, and that this is the 
custom in the mail order business. This 
evidence was excluded by the Commission, 
and its ruling is assigned as error. 

Aside from a question of substantial 
competition that may still exist by reason 
of 2% of mail order houses refraining from 


employing challenged methods, there still. 


remains the competition, undoubtedly sub- 
stantial, of those who sell similar products 
through retail stores, agents or iobbers. 
The excluded testimony did not reach, nor 
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purport to reach, that sort of competition. 
The contention that such competition ts 
not competition in commerce is clearly 
without merit. But without regard to 
whether the offered testimony substantially 
covers the competitive field, it was not 
conclusive for another reason. ' The peti- 
tioner offered to prove that the phrases 
“Factory prices,” “Direct from factory” and 
“From factory to you” are commonly used 
in the mail order business, but the peti- 
tioner itself goes far beyond this. Assum- 
ing for the moment that there is no 
implication in such phrases that the factory 
referred to is one owned, operated and 
controlled by the petitioner, other state-. 
ments in the catalogue leave no room for 
doubt as to the meaning conveyed. In its 
1931 catalogue the petitioner used this lan- 
guage: “Every page of this book proves 
that it pays to buy your fencing and other 
farm and home needs direct from Jim 
Brown’s factories.” “Buying direct from 
my factories saves at least 3314% of your 
purchasing dollar, because you pay no in- 
between profit to the dealer and jobber, 
who add no value, but who add their, 
profits to the original factory cost. You 
save all this needless expense when you 
buy direct from my factories.” This lan-' 
guage, without qualification confining it to 
those articles actually produced by the peti- 
tioner’s factories, clearly supports the find- 
ings of unfair methods, and the offered 
proof not purporting to show similar meth- 
ods by competitors, the language also sus- 
tains the finding of unfair competition, 
even upon the assumption that similar 
methods by competitors remove the peti- 
tioner’s practices from control of the Com- 
mission’s orders. 

It also sufficiently appears that the pro- 
ceeding was in the interest of the public. 
Whatever may have been our previous un- 
derstanding of the line of demarcation be- 
tween methods of trade which result at 
most in a private wrong and those in which 
there is specific and substantial public in- 
terest (which led to our decision in Royal 
Milling Company v, Federal Trade Commuis- 
sion, 58 Fed. [2d] 581), any misapprehen- 
sion we may have entertained of the 
exclusive character of the tests to be ap- 
plied thereto enumerated in Federal Trade 
Commission v. Klesner, 280 U. S. 19, has now 
been dispelled by the decision in Federal 
Trade Commission v. Royal Milling Co., et al., 
— U.S. —, decided February 6, 1933. The 
language of the Supreme Court in that case 
is peculiarly applicable here: “If consum- 
ers or dealers prefer to purchase a given 
article because it was made by a particular 
manufacturer or class of manufacturers, 
they have a right to do so, and this right 
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cannot be Satisfied by imposing upon them 
an exactly similar article or one equally 
as good but having a different origin.” 

A remaining contention must be noted. 
In the instant case the Commission pro- 
duced no direct testimony tending to show 
that any of the petitioner’s customers were 
imposed upon or deceived by the represen- 
tations made in its catalogue, and it is 
claimed that such omission is fatal to the 
tase against it. We know of no reason 
why reasonable factual inference may not 


be the basis for the fact findings of the 
Commission as well as direct evidence. 
Price is so fundamental a factor in mer- 
chandising, and so persuasive in drawing 
customers to one competitor and from 
others,.that it seems superfluous to demand 
direct proof of the efficacy of methods, 
frankly relied upon, to accomplish the re- 
sults now denied. 


A lie order of the Commission is sus- 
tained. 


[f 55,032] V.O. Zahniser and the Midland Oil Co. v. The Buckeye Pipe Line Co., et al. 
U.S. District Court, Western District of Pennsylvania. April 17, 1933. 


Complaint, alleging collusion between defendants to market plaintiffs’ oil as oil of 
a certain grade, dismissed because it fails to aver any contract or combination in restraint 


of interstate commerce. 


McVicar, J.: 
prays— 

“That this Honorable Court may find that: the 
defendants by their collusion have jointly and sey- 
erally caused great damage to the plaintiffs on _ac- 
count of their arbitrarily, and without practical or 
legal cause, fixed or caused to be fixed a market 
price for the petroleum produced and being produced 
and sold by them, also for such further relief as the 
Court may deem fit and proper in equity.” 
on the ground that defendants or some of 
them by agreement or collusion, since April 
1, 1926, have caused the oil which plaintiffs 
produced in Ohio to be graded and mar- 
keted in Pennsylvania as “Corning grade” 
‘oil instead of “Pennsylvania grade” oil. 
Plaintiffs invoke the jurisdiction of this 
Court on the grounds of diversity of citi- 
zenship, violation of the Interstate Com- 
merce Act and the Sherman Anti-Trust 
Act. 

The Buckeye Pipe Line Company was 
not served, nor has it appeared. The South 
West Pennsylvania Pipe Lines, Joseph 
Seep Purchasing Agency, and the South 
Penn Oil Company have appeared only for 
the purpose of moving this Court to dis- 
miss the bill for want of jurisdiction. Their 
motions for this purpose are now before 
the Court. 

Federal Courts are Courts of limited 
jurisdiction. The burden rests upon the 
plaintiffs in this case to aver facts which 


clearly disclose that this Court has juris- 

diction. Have plaintiffs met this burden? 
Jurisdiction does not vest by reason of 

diversity of citizenship. The bill discloses 


Plaintiff’s bill in equity 


that one plaintiff and several of the defend- 
ants are citizens of Pennsylvania, and that 
one plaintiff and one defendant are citizens 
of Ohio. With a plurality of plaintiffs or 
defendants, the jurisdiction of the District 
Court attaches only when every plaintiff 
possesses the requisite diversity to every 
defendant. Blake v. McKim, 103 U. S. 366; 
Salem Trust Co. v. Manufacturers Finance 
Co., 264 U. S. 182, and New.Orleans v. Win- 
ter, 1 Wheat. 9. The exception in class 
suits has no application here. 

Jurisdiction does not vest by virtue of 
the “Interstate Commerce Act” of 1887. 
Plaintiffs have not pointed out to the Court 
any specific violation of said Act, nor have 
we discovered in the original or amended 
bill any alleged specific violation thereof. 

Jurisdiction does not vest under the Sher- 
man Anti-Trust Act of 1890 (15 U.S. C. 1). 
That Act provides: 

“Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign 
nations, is declared to be illegal.” 

The original or amended bill does not 
sufficiently aver any contract, combination 
or conspiracy in restraint of interstate com- 
merce between the defendants which would 
bring this case under the provisions of said 
Act. A substantial cause thereunder must 
be clearly and positively averred. Blumen- 
stock Brothers Advertising Agency v. Curtis 
Publishing Co., 252 U. S. 436; Strout v. 
United Shoe Machinery Co., 195 Fed. 313; 
Corey v. Independent Ice Co., 207 Fed. 459; 
American Steel Co. v. American Steel & Wire 
Co., 244 Fed. 300; Noves v. Parsons et at., 
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245 Fed. 689; Cilley v. United Shoe Machin- 
ery Co., 152 Fed. 726; McLatchy et al. v. King, 


Let an order be prepared directing the 
dismissal of the bill and amended bill for 


250 Fed. 920; Tilden v. Quaker Oats Co., 1 want of jurisdiction. 


Fed. (2) 160. 


[1 55,033] Associated Press v. Sioux Falls Broadcast Association. 
U. S. District Court, Southern Division of South Dakota. April 8, 1933. 
The contention that the plaintiff news agency is a monopoly is not sustained by the 


Court in its findings of fact. 


The limitations imposed by the plaintiff upon the dissemination of news by its mem- 
bers do not constitute unreasonable restraint of trade but are merely proper and rea- 
sonable measures to protect a property interest in its collected news. 


The above entitled action having come 
on regularly to be heard before the above 
entitled Court, the Honorable James D> 
Elliott, Judge of said Court presiding, in 
the Court Room of:the above entitled Court 
in the United States Post Office Building, 
in the City of Sioux Falls, Minnehaha 
County, South Dakota, on Monday, March 
13, 1933, at ten o’clock in the forenoon of 
said day, upon the Application of the Com- 
plainant above named, for a preliminary 
injunction herein, the Complainant appear- 
ing by its Attorneys and Solicitors, George 
J. Danforth and Holton Davenport, and 
the Defendant above named appearing by 
its Attorneys and Solicitors, Tom Kirby 
and O. R. Davis, and the Court having 
listened to the evidence and to the argu- 
ments of counsel, and having verbally an- 
nounced the decision of the Court that said 
Preliminary Injunction be granted, and the 
Court’s reasons for such decision, and 
the Court having at said time and upon the 
announcement of said Decision found the 
facts pertinent to said Application and 
reached the Conclusions of Law on said 
findings, as hereinafter set forth, and the 
Court having on March 14, 1933, made and 
entered herein a Preliminary Injunction, 
and it appearing to the Court that for the 
purpose of completing the record herein 
and for the purpose of showing affirma- 
tively the Findings of Fact and Conclusions 
of Law upon which said Decision was 
based, that such Findings and Conclusions 
should be reduced to writing, the Court 
does hereby make and order filed as of 
March 13, 1933, being the date when said 
Hearing was had and when said Decision 
was reached, the following Findings of 
Fact and Conclusions of Law, the same 
being only such Findings and Conclusions 
as the Court deems appropriate to said 
Application for a preliminary Injunction: 
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Findings of Fact 


I. 


That the Defendant upon said Hearing 
on said Application for such Preliminary 
Injunction did not controvert or dispute 
the essential and basic allegations of fact 
contained in the duly verified Bill of Com- 
plaint herein, and did not dispute or con- 
trovert that Defendant had been appropriating 
and using news gathered by Complainant, 
and news to which Complainant was en- 
titled, for purposes of broadcast over that 
certain radio station commonly known as 
KSOO, maintained and Operated by De- 
fendant in the City of Sioux Falis, Minne- 
haha County, South Dakota. 


II. 


That a summary of what the Court re- 
gards as the basic and essential allegations 
of said Bill of Complaint, none of which, 
except as herein specified, were contro- 
verted upon said Hearing, is as follows: 
That Complainant is a resident and citizen 
of the State of New York, that Defendant 
is a resident and citizens of the State of 
South Dakota, that the amount involved 
herein and in controversy herein is in ex- 
cess of the sum of Three Thousand Dollars 
($3,000.00), exclusive of interest and costs; 
that Complainant is organized under the 
so-called Membership Corporation Law of 
the State of New York and has more than 
twelve hundred members, each of whom 
owns or represents a daily newspaper pub- 
lished in the United States; that Complain- 
ant is engaged in the business of gathering 
news, intelligence and information through- 
out the world, for transmission to its mem- 
bers, obtaining and gathering said news 
through its own representatives in every 
important capital and city in the world 
through reciprocal arrangements with 
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many important news agencies in foreign 
countries, and also through news supplied 
by its members, each of said members be- 
ing required by Complainant’s By-Laws to 
supply to Complainant the local news gath- 
ered by the newspapers represented by 
said member; that the direct expense to 
Complainant of gathering news and intel- 
ligence which it obtains through its own 
agents and of transmitting such news to 
its members, amounts to many millions of 
dollars each year; that such cost is equi- 
tably divided amongst said members in 
accordance with the provisions of said By- 
Laws; that said service is of great impor- 
tance to said members; that said service, 
or a similar service, is essential to said 
members in the conduct of their respec- 
tive newspapers; that the value of said serv- 
ice depends upon the promptness, accuracy 
and impartiality thereof, and also upon the 
freshness of the news furnished; that to 
protect said membership and to safeguard 
said news from becoming generally known 
before publication thereof in member news- 
papers, the By-Laws of Complainant, to 
which each of its members, agrees upon as- 
‘suming membership, provide that news 
received through Complainant service is re- 
ceived exclusively for the purpose of pub- 
lication in the specific newspaper specified 
in the member’s Certificate and that the 
members shall permit no other use to be 
made of it; that Defendant operates said 
radio station KSOO at said Sioux Falls, 
conducting daily broadcasts of the same 
kind and nature as are usually conducted 
by radio stations; that as a feature of said 
daily broadcasts, Defendant three times 
daily, being from 8:30 to 8:40 o'clock in 
the morning, from 12:20 to 12:30 o’clock 
during the noon hour, and from 4:50 to 5:00 
o’clock in the afternoon, conducts what it 
calls news broadcasts; that the purpose of 
said news broadcasts is to popularize said 
radio station through obtaining additional 
listeners thereto, so as to enhance the value 
of time sold by said radio station to adver- 
tisers; that Complainant’s members derive 
a large portion of their revenue through 
sale of advertising space in their respective 
newspapers, and the value of said space is 
largely determined by the number of read- 
ers thereof, this being in turn largely de- 
termined by the freshness and interest of 
the news reports contained in said news- 
papers; that thereby defendant in conduct- 
ing said radio station has become and is 
a competitor of Complainant and the vari- 
ous members of Complainant corporation 
in the obtaining and distribution of news, 
which competition necessarily involves 
rivalry in being the first to obtain and dis- 
tribute news; that Defendant does not 
maintain any news organization of its own 
for the purpose of gathering or obtaining 


107 


news and does not purchase news from 
any news ggency; that there is published 
at said Sioux Falls a newspaper called The 
Daily Argus-Leader, and at Sioux City, 
Woodbury County, Iowa, said Sioux City 
being about ninety miles from said Sioux 
Falls, a newspaper called The Sioux City 
Tribune; that said The Daily Argus-Leader 
and said The Sioux City Tribune are both 
members of Complainant corporation, and 
under the provisions of Complainant's By- 
Laws, are entitled to receive, and do re- 
ceive, Complainant’s news reports and are 
obligated to furnish to Complainant all of 
the news gathered by said two newspapers 
in their respective fields, this being com- 
monly known as local news; that for the 
purpose of said daily broadcast from 8:30 
to 8:40 o’clock in the morning, Defendant 
obtains a copy of the last prior issue of 
said The Sioux City Tribune; that for the 
purpose of said daily broadcast from 12:20 
to 12:30 o’clock in the noon hour, Defend- 
ant regularly obtains a copy of the so- 
called noon edition of said The Daily 
Argus-Leader, published at 11:00 to 11:30 
o’clock in the forenoon; that for the pur- 
pose of said daily broadcast from 4:50 to 
5:00 o’clock in the afternoon, the Defend- 
ant regularly obtains an issue of the so- 
called evening edition of said The Daily 
Argus Leader, which is published and goes 
“o press between 3:45 and 4:15 o’clock in 
the afternoon; that said respective edi- 
tions of said newspapers include accounts 
of all of the most interesting and most 
important news events in the world up to: 
the respective hours of publication, as’ 
aforesaid, and also local news gathered by 
said newspapers; that at each of said news 
broadcasts, Defendant proceeds to read 
verbatim over said radio station from the 
newspaper used, as aforesaid, the leading 
news articles, or the opening paragraphs 
thereof, including the items furnished to 
said newspaper by Complainant, as afore- 
said, and also the said local news from 
said newspapers; that there was some 
slight dispute upon said Hearing as to the 
territory served by said radio station, said 
Complainant alleging that the same ex- 
tended for a distance of one hundred miles 
to several hundred miles from said Sioux 
Falls, depending upon conditions affecting 
radio broadcasting; and it satisfactorily 
appearing to the Court that this is substan- 
tially correct, with the qualification that 
under ordinary conditions said territory 
does not extend beyond a radius of one 
hundred miles, but that under favorable 
broadcasting conditions, it extends for sév- 
eral hundred miles, and under exception- 
ally favorable conditions, an even greater 
distance; that several hundred of the news- 
papers represented or included in Com- 
nlainant’s membership circulate and have 
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subscribers to a greater or lesser extent in 
said territory served by said radio station; 
that not less than four-fifths of the persons 
residing in said territory either own radios 
or have access to radios; that said news- 
papers are dependent upon railroad and 
motor transportation for distribution in 
said territory, and that except in the cities 
where said newspapers are published, a 
period of from two to twenty-four hours 
necessarily elapses from publication of said 
respective newspapers before the same are 
delivered to and actually reach the sub- 
scribers thereof; that Defendant’s said 
practice of appropriating said news makes 
the same known to the general public 
throughout said territory several hours be- 
fore said newspapers can reach actual or 
potential subscribers thereof and said news 
is, therefore, to a large extent, rendered 
old, stale and uninteresting and no longer 
news and greatly impairs and detracts from 
the attractiveness of said newspapers and 
that Defendant has declined and refused to 
desist from said practice and intends to 
continue the same unless restrained from 
so doing. 
180 


That defendant, as aforesaid, did not up- 
on said Hearing substantially controvert 
or deny any of the matters and things set 
forth in the foregoing paragraph but in 
substance alleged the following reasons 
why the Court should not grant said Appli- 
cation: A claim on the part of the De- 
‘fendant that Complainant is operating in 
material and unreasonable restraint of 
inter-state commerce in violation of the 
Sherman Act, and therefore does not come 
into Court with clean hands; a further 
claim on the part of Defendant that Com- 
‘plainant and members of Complainant cor- 
poration, have been and are permitting 
broadcasts by large numbers of other radio 
stations which cover and serve the same 
identical territory as that served by De- 
fendant and that thereby Complainant is 
discriminating against Defendant and in 
favor of Defendant’s competitors and 
thereby seeking to greatly lessen, if not 
entirely destroy, the profits of Defendant’s 
broadcast business and is thereby guilty 
of unfair competition against the Defend- 
ant; a further claim that Complainant can- 
not maintain this action either in its own 
right or on behalf of the members thereof, 
and a further claim that as to said news 
appropriated from said Sioux City Trib- 
une, that the same was with the permis- 
sion of the proprietor of said Sioux City 
Tribune. 


IV. 


That with reference to said claim that 
Complainant is operating in unreasonable 
restraint of interstate commerce, the Court 
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finds, upon the proofs offered at said Hear- 
ing, that Complainant operates its business 
in the-manner and for the purposes here- 
inbefore set forth; that under Com- 
plainant’s By-Laws, the membership. of 
Complainant is limited to owners of news- 
papers; that new members may be elected 
by the affirmative vote of not less than 
four-fifths of the members of the Com- 
plainant corporation present in person, or 
by proxy, at any regular meeting of the 
members (meetings being held annually) 
or at a special meeting called for that pur- 
pose, no vote to be taken at any regular 
or special meeting upon any application 
for membership unless the same shall have 
been filed with the secretary at least sixty 
(60) days prior to such meeting; that mem- 
bers may be also elected by Complainant’s 
Board of Directors when no meeting of 
members of the corporation is in session 
unless a protest against such election is 
made by certain members of Complainant, 
who are given the right by said By-Laws to 
make such protest; that no evidence was 
offered of any general agreement or under- 
standing among said members as to vot- 
ing against the admission of new members 
at such meetings of such membership; that 
there is no By-Law, Rule or Regulations 
against any member purchasing news from 
any other news agency, and it is a common 
practice of such members to purchase news 
from news agencies other than Complain- 
ant; that said By-Laws further provide that 
a member shall publish news of Complain- 
ant only in the newspaper, the language 
and the place specified in such member’s 
Certificate of membership and shall not 
permit any other use to be made of the 
news furnished by Complainant, that no 
member shall furnish to any person who is 
not a member, the news of Complainant 


‘in advance of publication, and that each 


member shall furnish to Complainant all 
the news of such member’s district, the 
area of which shall be determined by the’ 
Board of Directors, the same referring to 
what is commonly called and herein re- 
ferred to as local news; that said By-Laws 
were before the Court on said Hearing and 
part of the records and files herein, and are 
hereby referred to and made a part hereof; 
that the Court finds that the provisions of. 
said By-Laws are proper and not in unrea- 
sonable restraint of interstate commerce; 
that said provisions with reference to the 
admission of new members constitute a 
reasonable and legitimate safeguard, con- 
sidering the nature of Complainant’s organ- 
ization and business; that said provisions 
with reference to safeguarding news re- 
ports are reasonable and necessary to pre- 
serve the value of said reports as news to 
Complainant’s membership; that said pro- 
visions with reference to requiring mem- 
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bers to furnish such local news exclusively 
to Complainant amount only to require- 
ment of undivided loyalty and service on 
the part of a news correspondent, and con- 
sidering the nature and necessities of the 
business, such requirement is reasonable; 
that Complainant does not in fact have a 
monopoly in said business but does oper- 
‘ate in competition with other news agen- 
cies, and the Court does not find any effort 
‘by Complainant to achieve a monopoly; 
that Complainant does not operate unrea- 
sonably in restraint of interstate com- 
merce. 


We 


That as to Defendant’s contention to the 
effect that Complainant was discriminat- 
ing against Defendant, through furnishing 
and permitting its news to be furnished to 
competitors of Defendant and declining to 
furnish the same to Defendant, the Court 
finds the facts as follows: That so far as 
concerns the By-Laws of Complainant, the 
same do not permit any radio broadcasting 
of such news, but there have been adopted 
by Complainant’s membership, at meetings, 
certain resolutions which for practical pur- 
poses have been treated by Complainant 
and its members as a modification of said 
By-Laws; that one of said resolutions per- 
mits Complainant itself, through its Board 
of Directors, to permit the broadcast of 
such news of Complainant as Complain- 
ant shall deem of “Transcendent, national 
or international importance” and on one or 
two occasions Complainant has furnished 
to National Radio Chains such news of 
national or international importance, such 
as the returns of the 1932 National Elec- 
tion; that the only resolution which per- 
mits members to give out such news for 
radio broadcasts is a resolution that pro- 
vides that “public display of news upon 
bulletin boards, or the broadcasting of such 
bulletins” does not constitute a violation 
of said By-Laws, that said resolution refers 
to bulletins commonly posted in front of 
newspaper offices on bulletin boards or 
sheets, being a bare statement in a few 
words, of the nature of a news article; that 
as to the practice followed by Defendant 
of broadcasting entire news articles or the 
leading paragraphs thereof, Complainant 
has never by any By-Law or other regula- 
tion authorized the same; that no evidence 
has been offered which would justify the 
Court in finding any tacit or other under- 
standing between Complainant and _ its 
members for ignoring the rule as set forth 
in said resolution, and the Court finds that 
any such broadcasts as made by the De- 
fendant, whether made by Defendant or 
others, have been in violation of said rules 
and regulations and have not been with 
the consent, either express or implied. of 


Complainant and that if in any instance a 
member of Complainant has consented to 
such broadcasts as have been made by De- 
fendant, such consent has been unauthor- 
ized; that so far as appeared upon said 
Hearing, there has been no discrimination 
or unfair competition by Complainant and 
its members against Defendant; that De- 
fendant has never had permission of Com- 
plainant, or any member of Complainant, 
to broadcast such bulletins, except as here- 
inafter stated. 


NA 


That Defendant also contended upon 
said Hearing that there was no actual dam- 
age to Complainant, or -Complainant’s 
members, by said practice followed by De- 
fendant for the reason that the news broad- 
casted by the Defendant had practically 
invariably been broadcasted throughout 
the same territory by other radio stations 
prior to broadcast by Defendant, and that 
thereby the news value thereof was entirely 
destroyed prior to broadcast by the De- 
fendant; that said position is inconsistent 
with the position also taken by Defendant, 
in the Affidavit of Joseph Henkin, Presi- 
dent and General Manager of Defendant, 
interposed in opposition to said Applica- 
tion, and in which Affidavit said Henkin 
alleged in effect that if a temporary Injunc-. 
tion should be granted, the profits of De- 
fendant’s broadcast business would be 
greatly lessened, if not entirely destroyed, 
thereby in effect taking the position that 
said news appropriated by Defendant, as 
aforesaid, is of great value to Defendant; 
that the Court further finds that such 
broadcasts of news by radio as have been 
authorized by Complainant, as aforesaid, 
would not destroy the value of said news, 
but that the broadcasts of mere bulletins, 
as aforesaid, would rather have the effect 
of whetting the public appetite for the en- 
tire and detailed news articles; that the 
Court also finds that so far as concerns so- 
called local news which has been broad- 
casted by Defendant, that the same has 
not been broadcasted by any other radio 
stations; that so far as concerns broad- 
casts of news by other radio stations of 
news from news agencies other than Com- 
plainant, the same have not tended to de- 
stroy the news value of Complainant’s 
news, except to the extent where the same 
is duplicated; that upon all of the proofs 
and the showing made, the Court finds 
that news so appropriated and broadcasted 
by Defendant did have and did retain great 
and material value to Complainant and to 
members of Complainant corporation at 
the time of such appropriation and broad- 


cast. 
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VIF 


That as to Defendant’s contention that 
Complainant cannot maintain this action 
either in its own right or on behalf of the 
members thereof, the Court finds that the 
members of Complainant corporation who 
are suffering damage in a greater or lesser 
degree by the acts and practices of the 
Defendant, are too numerous to make it 
practical for them to join herein, and that 
Complainant is a proper party to prosecute 
this action in its own behalf and in behalf 
of its membership. 


VIII. 


That as to Defendant’s said contention 
as to authorization from said Sioux City 
Tribune for such broadcasts, the Court 
finds that under the By-Laws, rules and 
regulations of Complainant, said Sioux 
City Tribune had no authority to grant 
such permission to a radio station in said 
Sioux Falls and that such purported au- 
thority by said Sioux City Tribune was in 
violation of the conditions under which 
said Sioux City Tribune received Complain- 
ant’s news reports. 


IX. 


That under the conditions existing in 
said territory served by Defendant’s radio 
station, news gathered by Complainant and 
to which Complainant is entitled, has and 
continues to retain a value to Complainant 
and Complainant’s members for not less 
than twenty-four hours after first publica- 
tion thereof in a newspaper which is a 
member of Complainant corporation; that 
under the conditions existing in said ter- 
ritory, it takes approximately twenty-four 
hours after such first publication to com- 
plete the distribution of said newspapers 
throughout said territory and to enable 
Complainant and Complainant’s members 
to obtain the full benefit of their industry, 
expenditure and labor in gathering said 
news. 


X. 


That said practice of Defendant in so 
appropriating said news constitutes unfair 
competition by Defendant against Com- 
plainant and Complainant’s members, that 
the same causes great and irreparable in- 
jury to Complainant, that Complainant has 
no adequate remedy at law, and that De- 
fendant intends to continue said practice 
unless enjoined and restrained from so do- 


ing. 
Pron the foregoing Findings of Fact, the 
Court makes and derives the following 
Conclusions of Law 
Me 


That the Court has jurisdiction over the 
parties and the subiect matter herein. 
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Il. 


That Complainant and Complainant’s 
members have what a Court of equity will 
treat as a property right in news gathered 
and disseminated by Complainant, and also 
so-called local news gathered by members 
of Complainant and which members of. 
Complainant are obligated to transmit to 
Complainant. 


III. 


That Complainant and said members are 
equitably entitled to enjoy and reap the 
benefit of their industry, efforts and expen- 
diture in the gathering and obtaining of 
said news. 


IV. 


That the practices on the part of the 
Defendant in appropriating the said news 
as set forth in the foregoing Findings of 
Fact are and constitute unfair competition 
by the Defendant as against Complainant 
and Complainant’s members. 


V. 

That equity will protect Complainant 
and Complainant’s members, as against 
such unfair competition, in the aforesaid 
right of Complainant and Complainant’s 
members to reap and enjoy the benefit of 
their efforts, industry and expenditure in 
obtaining and gathering said news. 


VI. 
That Complainant is a proper party to 
prosecute this action in its own behalf and 
for and in behalf of its members. 


VII. 

That Complainant is not operating in un- 
reasonable restraint of interstate commerce 
or in violation of any law concerning ille- 
gal combinations or monopolies. 


WA Oe 


That Complainant does not come into 
Court with unclean hands. 


IX. 

That on its face, the Bill of Complaint 
herein states a good cause of action and 
the relief prayed for therein, and no good 
cause has been shown why the Court should 
not grant a preliminary Injunction herein 


S 


That for purposes of this application, it 
satisfactorily appears to the Court that 
Complainant and Complainant’s members 
are suffering irreparable damage and injury 
by said practices of Defendant, and that 
Complainant has no adequate, speedy or 
complete remedy at law. 
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XI. 
. That Complainant is entitled to a pre- 
liminary Injunction herein, pending final 
hearing and determination hereof, enjoin- 
ing the Defendant, its officers, agents, serv- 
ants, etc., from pirating, appropriating, 
using or disseminating to the general pub- 
lic through broadcasts or announcements 
over said radio station KSOO news gath- 


ered and obtained through the labor and 
expenditure of Complainant, or news which 
has been gathered and obtained through 
the labor and expenditure of members of 
Complainant corporation, being so-called 
local news as aforesaid, for and during the 
period of not less than twenty-four hours 
after first publication of said news in a 
newspaper which is a member of Complain- 
ant corporation. 


[1] 55,034) International Visible Systems Corporation v. Remington-Rand, Inc. 
United States Circuit Court of Appeals for the Sixth Circuit. June 6, 1933. 


The acts of filing a suit alleging patent infringement and the publication of such 
fact do not of themselves constitute an attempt to monopolize commerce in violation 


of the Sherman Act. 


Before Moorman, Hicxs and Simons, Circuit Judges 


Hicks, Circuit Judge. Appeal by Inter- 
national Visible Systems Corporation 
(plaintiff below) from an order sustaining 
the demurrer of Remington-Rand, Inc., ap- 
pellee, to the petition of appellant. 

‘Lhe action was based upon Sections 2 
and 15 of Title 15, U. S. C., portions of the 
Act commonly called the Sherman Anti- 
Trust Act. The petition alleged that 
appellant carried on the business of manu- 
facturing card index systems with contain- 
ers therefor, bookkeeping systems, and 
related products; that appellee was a com- 
petitor and that both parties were engaged 
in interstate commerce. It also contained 
the averment of diversity of citizenship and 
requisite jurisdictional amount. 

The burden of the petition rested in the 
averment that certain acts of appellee 
“were done and made with the purpose of 
attempting to unreasonably monopolize 
the trade or commerce among the several 
states in the commodities which the plain- 
tiff’ (appellant) “manufactured and in 
which it dealt.” Recovery was sought for 
the three-fold damages provided in Sec. 
15 of the Act. Two particular acts set 
forth as sufficient to constitute the alleged 
attempt at monopoly ‘are: 

(1) That—‘On or about March 25, 
1931, the defendant learning of the en- 
deavor of the plaintiff to attract addi- 
tional capital needed in plaintiff's busi- 
ness, maliciously and without probable 
cause, and with intent to destroy the 
business of the plaintiff, and to smother 
competition with the defendant, filed an 
action No. 725 on the Equity Docket of 
this Court pretending an infringement 


by the plaintiff on two certain patents of 
the defendant. Said suit was given wide 
publicity, as the defendant anticipated, 
and hindered and prevented this plaintiff 
not alone from obtaining additional capi- 
tal at that time, but from freely selling 
its products in the different states of the 
Union.” 
And 

(2) That—“‘On or about the Sth day 
of October, 1931, the plaintiff was about 
to have the shares of stock of Interna- 
tional Visible Systems Corporation, 4 
corporation of Delaware, and the holding 
company for the plaintiff, listed on the 
Produce Exchange of the City of New 
York. The defendant learning of the 
anticipated plan of the plaintiff to have 
his stock so listed, caused an article to 
be published and sent abroad over the 
Dow-Jones Ticker Service in the City 
of New York and elsewhere, stating that 
the defendant had 

“‘heen awarded decision against five 

competitors in Germany in a series of 

lawsuits in which the validity of Rem- 
ington-Rand’s patents on cardex visible 
card systems was upheld. Competing 
makers are compelled to discontinue 
their infringements. : ; 

“*Remington-Rand has filed a suit 
against International Visible Systems 

Corp., alleging infringement of the, 

corresponding patents in the United 

States.’ 

“Said publicity was copied, as the de- 
fendant knew and anticipated, by the 
Wall Street Journal in the evening edi- 
tion of the same day, and in many other 
financial publications. Said information 
contained in the last quoted paragraph 
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of said publication was false and untrue, 

and said last quoted paragraph in con- 

nection with the first quoted paragraph, 
were calculated to and did prevent the 

Produce Exchange from listing the se- 

curities of said holding company on the 

Produce Exchange of New York. The 

plaintiff, as the defendant well knew, was 

to receive the benefit of the subscriptions 
to the stock of said holding company, 
and get the actual money therefrom less 
expenses in obtaining said subscription, 
and less the commissions of the brokers 
who had been employed to obtain them.” 

The suit brought by appellee for the 
infringement of its patents cannot of itself 
be characterized as an attempt to monopo- 
lize trade or commerce. It was nothing 
more than.a lawful method of protecting 
appellee’s claimed monopoly under the pat- 
ent laws. Virtue v. Creamery Pkg. Co., 227 
U. S. 8, 38; see also Bement v. National Har- 
row Co., 186 U. S. 70, 92; Henry v. Dick Co., 
224 U. S. 1, 27; Rubber Tire Wheel Co. vw. 
Milwaukee Rubber Works Co., 154 Fed. 358, 
362 (C. C. A. 7); United States v. Motion 
Picture Patents Co., 225 Fed. 800, 805 
(D. C.). Moreover the declaration in the 
petition that the suits for infringement 
were brought against appellant maliciously 
and without probable cause adds nothing 
to the weight of the claim that the tn- 
fringement suit was an attempt to monopo- 
lize trade or commerce. Sec. 2 of the 
Anti-Trust Act does not require that such 
attempt be made maliciously and without 
probable cause. See Virtue v. Creamery 
Pkg. Co., supra. 

Nor can we regard the second paragraph 
of the Dow-Jones Ticker Service publica- 
tion as an attempt to monopolize trade or 
commerce. The petition avers that this 
paragraph was false but it does not aver 
that appellee knew it was false at the time 
it was published nor that it was wilfully or 
deliberately caused to be published. It 
cannot be regarded as false as a whole 
becatise the petition itself avers that ap- 
pellee had filed an infringement suit against 
appellant. We must assume that if there 
is any falsity it is to be found in that por- 
tion stating that the patents sued on cor- 
responded to the patents of appellee which 
had been upheld in Germany. We cannot 
as a matter of law regard this isolated 
statement (Virtue v. Creamery Pkg. Co., 
supra, at p. 37) published more than six 
months after the institution of appellee’s 
patent suit as an attempt at monopoly 
whatever effect it may have had upon ap- 
pellant’s business. The most that can be 
said is that it was an unwarranted attempt 
by appellee to protect its own patent rights. 

But appellant contends that even if the 
petition fails to state a cause of action 
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under the Sherman Anti-Trust Act its 
averments with reference to the Dow-Jones 
publication do embody a substantial cause 
of action for slander of title. We cannot 
accept this view. As indicated above the 
petition is based upon no such theory. The 
nature of the action for slander of title is 
peculiar, being based upon a defamatory 
attack upon property. It has little in com- 
mon with the ordinary action for slander. 
Its gist is the special pecuniary loss sus- 
tained by reason of malicious utterances 
or publications by the slanderer. Three 
elements are necessary for the maintenance 
of such a suit. The words must be: (1) 
false; (2) maliciously published; and (3) 
result in some special pecuniary loss. 
These requisites must not only be proved 
but under the fundamental law of pleading 
must be averred. Cooley on Torts, 4th ed., 
Vol. I, Sec. 163; Jaggard on Torts, Vol. I, 
Sec. 182; Hardin Oil Co. v. Spencer, 205 Ky. 
842, 845; see also Ebersole v. Fields, 181 Ala. 
421; Burkett v. Griffith, 90 Calif. 532, 537;. 
Hopkins v. Drowne, 21 R. I. 20, 22; Cardon 
v. McConnell, 120 N: C. 461; Hanson v. Hall 
Mfg. Co., 195 Iowa 1213; Odgers on Libel and 
Slander, 5th ed., p. 77; Newell on Slander and 
Libel, 3rd ed., p. 249. 

The petition contains no direct averment 
that the publication complained of was 
maliciously caused, that is, caused with the 
intention of injuring appellant (Newell, p. 
250), nor does the publication itself im- 
pliedly carry similar import. As pointed 
out above the petition not only fails to al- 
lege that the matter complained of was 
knowingly false but it also fails to allege 
that the publication was made without 
probable cause. 

Appellant contends that it was relieved 
by Sec. 11341 of the General Code of Ohio 
from averring that the article was caused 
maliciously. This section is as follows: 

“Libel and Slander. In an action for 
libel or slander it shall be sufficient to 
state generally that the defamatory mat- 
ae was published or spoken of the plain- 
ieten 

But it is clear to us that this section ap- 
plies only to the ordinary actions for libel 
and slander. There is nothing therein to 
indicate that it has application to the dis- 
tinctive action of slander of title. 

Finally, the requisite averment of special 
damages or special loss, which is the gist 
of the action (Newell, p. 248; Barquin v. 
Hall Oil Co., 28 Wyo. 164, 171; Ebersole v. 
Fields, supra, p. 424) is wholly lacking. In 
addition to seeking the three-fold damages 
allowed by Sec. 15 of the Anti-Trust Act 
appellant contents itself with the. general 
averments that by reason of the acts of 
appellee it was no longer able to use its 
patents; that many of its customers would 
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not purchase its goods and that its credi- 
tors had been frightened and induced to 
press for the payment of their claims. 
These general ayerments fall far short of 


setting forth the special pecuniary loss re- 
coverable in an action on the case for 
slander of title. 

Judgment affirmed. 


[ff 55,035] Pennsylvania Railroad Co. and Pennsylvania Co. v. Interstate Commerce 


ommission. 


Third United States Circuit Court of Appeals. June 16, 1933. 


The acquisition of the stock of a competitor does not of itself constitute a violation 
of the Clayton Act, as it is necessary to prove more than the mere possibility that such 


control will be used to lessen competition. 


Before WOOLLEY, DAVIS and THOMPSON, Circuit Judges. 


DAVIS, Circuit Judge. 

This case is here on petition to set aside 
an order of the Interstate Commerce Com- 
mission requiring the Pennsylvania Rail- 
road Company and the Pennsylvania 
Company, which is an investment com- 
pany, whose stock is held by the Railroad 
Company, to divest themselves of all the 
shares of the capital stock of the Lehigh 
Valley Railroad Company and the Wabash 
Rakway Company which they own. 

The par value of the total amount of out- 
standing capital stock of the Wabash Rail- 
way Company is: 


BrererredeA. ee, eee ae ee $69,333,050 
Convertible Preferred B .......$ 2,462,132 
Commoner eee ee $66,697,775 


The par value of the.shares of all classes 
of the stock is $100 and all classes have 
egual voting power. 

The par value of the amount of the Wa- 
bash stock held by the Pennsylvania Com- 
pany is: 
referred: Ag: tare 20 cy: Stucewiek: $31,290,000 
(Som 0 Naewe eet ash Sane $36,290,000 


The par value of the total amount of 
outstanding stock of the Lehigh Valley 
Railroad Company is: 
Cumulative Preferred .......... $ 106,300 
(Covent Wee Tose ep ieee $60,501,700 


The par value of the shares of both 
classes of the stock is $50 and both classes 
have equal voting power. 

The par value of the shares of stock of 
the Lehigh Valley Railroad Company held 
by the Pennsylvania Company is $18,251,950. 

This proceeding was brought under the 
authority of section 7 of the Clayton Act 
of October 15, 1914 (38 Stat. 730), the ma- 
terial parts of which provide as follows: 


“That no corporation engaged in commerce shall 
acquire directly or indirectly, the whole or any part 
of the stock or other share capital of another cor- 


poration engaged also in commerce, where the effect 
of such acquisition may be to substantially lessen 
competition between the corporation whose stock is 
so acquired and the corporation making the acqui- 
sition, or to restrain such commerce in any section or 
community, or tend to create a monopoly of any line 
of commerce. 

“This section shall not apply to corporations pur- 
chasing such stock solely for investment and not 
using the same by voting or otherwise to bring about, 
or in attempting “to bring about, the substantial 
lessening of competition.” 

The general question is whether or not 
there is any substantial evidence in the case 
that brings it within the provisions of the 
above section of the Act. 

Section 11 provides that, “the findings 
of the Commission or board as to the facts, 
if supported by testimony, shall be con- 
clusive.” The Commission found that the 
effect of the acquisition may be to sub- 
stantially lessen competition between the 
Pennsylvania Railroad Company and the 
other two companies, and that the pur- 
chase was not solely for investment. Ac- 
cordingly if there is any substantial 
evidence to sustain these findings, they are 
binding upon us. Federal Trade Commis- 
ston v. Curtis Publishing Company, 260 U. S. 
568. 

Whether or not there is any substantial 
evidence to support the findings of the 
Commission depends, in this case, some- 
what upon the interpretation of the words 
“may be,” in the sentence, “where the effect 
of such acquisition may be to substantially 
lessen competition.” 

The Commission contends that where the 
effect of the acquisition by one corporation 
engaged in commerce of the stock of an- 
other likewise engaged may possibly be “to 
substantially lessen competition” between 
them, the acquisition is. prohibited by the 
statute. It says that the mere possibility 
that it will have such effect, the possession 
of the power regardless of its use, brings 
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the acquisition within the inhibition ot the 
statute. This was the trend of the deci- 
sions of the Supreme Court under the 
earlier Sherman Act cases. Northern Se- 
curities Co. v. United States, 193 U. S. 197; 
Harriman v. Northern Securities Co., 19 
U. S. 244; United States v. Reading Co., 253 
U. S. 26; United States v. Southern Pacific 
Co., 259 U. S. 214. But in the later cases 
the Supreme Court has brought the ele- 
ment of “probability” into the interpreta- 
tion of the words “may be.” The mere 
possession of power is not, under all cir- 
cumstances, sufficient to bring the acquisi- 
tion of stock by one corporation of another 
within the inhibition of the Act. The pos- 
session of power must be accompanied by 
the probability that it will be exercised 
to lessen competition to a substantial de- 
gree, before it is prohibited by the Act. 
The purpose of using the words “may be” 
was to prevent such acquisition of the stock 
of a competitor as would under the circum- 
stances probably lessen competition to a 
substantial degree. Standard Fashion Co. 
v. Magrane-Houston Co., 258 U. S. 346, 357; 
International Shoe Co. v. Federal Trade Com- 
mission, 280 U. S. 291. In the last case 
cited, the Supreme Court said: “Mere ac- 
quisition by one corporation of the stock 
of a competitor, even though it résult in 
some lessening of competition, is not for- 


bidden; the act deals only with such ac- 


quisitions as probably will result in lessen- 
ing competition to a substantial degree.” 
In discussing the word “may” in section 3 
in the case of Standard Fashion Company 
uv. Magrane-Houston Company, 258 U. S. 346, 
the Supreme Court used substantially the 
same language. 

The Clayton Act was in the nature of a 
supplement to the Sherman Act and was 
intended as a preventive measure which 
would restrain in their incipiency acts pro-' 
hibited by the statute. United States. v. 
United Shoe Machinery Co., 264 Fed. 138; 
Swift & Co. v. Federal Trade Commission, 
8 Fed. (2d) 595; Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346. 

The exact question then is, whether or 
not there is any competent evidence show- 
ing such circumstances as would justify the 
conclusion that the effect of the acquisition 
of the Wabash and Lehigh Valley stock by 
the Pennsylvania Company will probably 
lessen competition to a substantial degree. 
While the act provides that the findings of 
fact-made by the Commission are conclu- 
sive, this does not relieve the court of the 
duty of determining whether or not there 
is any evidence which justifies the conclu- 
sion that the effect of the acquisition will 
be to lessen competition between the Penn- 
sylvania and the Wabash and Lehigh Val- 
ley Companies to a substantial degree. 
Temple Anthracite Coal Combanvy v. Federal 
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Trade Commission, 51 Fed. (2d) 656, 659. 

We cannot assume that this will result 
from the mere acquisition of the stock. As 
a matter of fact there has not been any 
lessening of competition since the stock 
was acquired. On the contrary, the evi- 
dence affirmatively shows increased com- 
petition between the,Pennsylvania Railroad 
Company and the other two companies. 
This was recognized by the Commission 
which did not even attempt to controvert 
the facts showing increased competition, 
but suggested that it might be due to de- 
crease in traffic. This, however, cannot be 
the explanation, for increased competition 
was carried on in 1929 when traffic was at 
its height. 

Since the acquisition of the stock by the 
Pennsylvania Company there has not been 


vany change in the policy of administration 


of any of the three railroad companies in 
question'and the excellence of the service 
maintained on the roads has been con- 
stantly improved at the same time. The 
fact that they have not lessened competi- 
tion during these troublous times would 
indicate that they will not do so in the 
future. We do not find any evidence that 
would justify an inference that a different 
policy will be inaugurated among the com- 
panies in the future from that followed dur- 
ing the past or that competition will be 
substantially lessened between the compa- 
nies. 

The provisions of section 7 of the Act 
prohibiting the acquisition of the stock 
of one corporation engaged in commerce 
by another so engaged do not apply if the 
stock is purchased “solely for investment” 
and the stock has not been used by voting 
or otherwise to bring about, or in attempt- 
ing to bring about, the lessening of compe- 
tition.. In other words, a railroad company 
engaged in commerce, may acquire the 
stock of another railroad company like- 
wise engaged, if the stock is purchased 
solely for investment, 


_ The word “investment,” as the Commis- 
sion said, “is one of broad application, in- 
cluding in its various uses purchases of 
practically every kind and description and 
for every purpose.” One of those purposes 
is the purchase of property for the sake 
of the direct return which can be realized 
from such property. This is the definition 
to which the Commission restricted the 
word in this case, but it is not primarily a 
technical word and has other meanings. 
It ordinarily signifies the use of money to. 
purchase property, personal or real, for any 
purpose from which income or profit is 
expected, presently or in the future, specu- 
lativety or permanently. The Standard: 
Dictionary; Webster’s New International 
Dictionary; the Century Dictionary; The 
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Oxford Dictionary; La Belle Iron Works v. 
United States, 256 U. S. 377; Person v. Board: 
of Tax Commissioners, 115 S. E. 336 (N. C. 
1922) ; Morse v. Equitable Life Assurance So- 
ciety, 108 N. Y. Supp. 986. Economists, 
accountants and bankers use the word in 
this broad sense. Mr.-L. F. Loree, Presi- 
dent of the Delaware and Hudson Rail- 
road, a witness for the Commission, testified 
that he thought the price paid, as an in- 
véstment for the stock, was cheap. Pro- 
fessor W. M. Daniels of Yale University, 
a noted economist, and former member of 
the Interstate Commerce Commission, tes- 
tified that placing money where an asset is 
realized worth seven per cent. or more is 
‘ust as much an investment as if seven 
per cent. in current money was received. 

But if it be used in the restricted sense 
the current income from the stock acquired 
in this case has been considerable. On the 
Lehigh Valley stock, the Pennsylvania 
Company received $2,920,311.96 from 1928 
to April 1930, inclusive, and on the Wabash 
stock, it received $3,561,000 from 1927 to 
February 1930. 

In fairly construing the Act, the word 
“investment” should not be restricted to 
a single one of its many meanings when 
the actual effect of the acquisition of the 
stock in question has not in fact been “to 
substantially lessen competition” between 
the Pennsylvania Railroad Company and 
the Wabash and Lehigh Valley Railroads. 
This statute is partly penal in its nature 
and an ancient and well established rule 
of construction requires that we do not 
bring within its provisions by narrow, 
technical or forced construction of words, 
cases which are not clearly embraced by it. 
Northern Securities Company v. United 
States, 193 U. S. 197. 

The use of the word generally by the 
Commission has not been restricted to this 
single meaning and in the pleadings in this 
very case, it has given to the word the 
‘broader meaning of the dictionaries, text 
books, writers and courts. 

The evidence shows that railroad com- 
panies generally invest a substantial part 
of their surplus in securities of companies 
constituting members of the family group 
which make up the system of the purchas- 
ing company. This was the custom both 
before and after the passage of the Clay- 
ton Act and this they may do under the 
investment provision of section 7 even 
though the effect of the purchase, in the ab- 


sence of intent, might incidentally lessen com- 


petition, if the stock acquired is not used by 
voting or otherwise to bring about, or in 
attempting to bring about, the substantial 
lessening of competition. But if there is 
an intent on the part of the corporation 
acquiring the stock to restrain interstate 
commerce or to bring about the substantial 
lessening of competition by voting or 
otherwise using the stock, even though 
commerce has not actually been restrained, 
the provisions of the statute apply. But 
where neither the intent nor the effect of 
the acquisition of the stock stifles compe- 
tition, the transaction is not prohibited by 
either the Sherman Act or the Clayton Act. 
The evidence seems uncontradicted and 
rather conclusive that the purchase of the 
stock of the two railroad companies by the 
Pennsylvania Company was, within the 
meaning and fair interpretation of the Act, 
made “solely for investment.” 

The remaining question is whether or 
not the stock has been used by voting or 
otherwise, to bring about, or in attempting 
to bring about, a substantial lessening of 
competition. 

There is no testimony whatever to show 
that the stock has been so used and as we 
understand the position of the Commis- 
sion, it does not contend that it has been 
so used, but it does contend that the possi- 
bility that it may be so used and that it 
might have the effect to substantially les- 
sen competition justify its order requiring 
the Pennsylvania Company to divest itself 
of the stock. To this we cannot assent. 

We are not primarily concerned with the 
economic result of our interpretation of 
the statute. That is a matter for Congress 
and not the courts, but to force all this 
stock suddenly upon the market might have 
such a disastrous effect in these troublous 
times, that it has caused us to consider 
most carefully the questions in this case. 


Since there is no competent evidence 
showing that the effect of the acquisition of 
the stock of the Lehigh Valley and Wa- 
bash Railroads by the Pennsylvania Com- 
pany may be to lessen competition between 
these companies and the Pennsylvania 
Railroad Company to a substantial degree, 
or to restrain commerce or to create a 
monopoly, and since the stock was pur- 
chased solely for investment and has not 
been used, by voting or otherwise, to bring 
about or in attempting to bring about, the 
substantial lessening of competition, it fol- 
lows that the order of the Commission 
must be reversed. 
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{1 55,036] Stanley Company of America v. American Telephone and Telegraph Co., 


et al. and two other cases. 


United States District Court, Delaware, June 28, 1933. 


Agreements requiring the purchase of repairs through the organization of the 
vendor and also the sale of sound film exclusively to distributors using vendor’s machin- 
ery are in restraint of trade and therefore illegal. 


Motions for preliminary injunctions are 
made on behalf of plaintiffs in three equity 
‘suits brought under section 16 of the Clay- 
ton act to restrain defendants from alleged 
violations of section 3 of that act and of 
sections 1 and 2 of the Sherman act. 


In their main brief plaintiffs state the 
measure of relief sought by these motions 
for preliminary injunctions. “It is there- 
fore submitted that an injunction pendente 
lite should issue herein in all three cases 
enjoining and restraining the defendants 
from enforcing directly or indirectly the 
restrictive clauses of the so-called leases 
of reproducing equipments, whereby the 
exhibitors are required to obtain exclu- 
sively from Products [Electrical Research. 
Products, Inc.] all repair and replacement 
parts for said equipments and to permit 
Products to inspect the same, and charge. 
the Exhibitor therefor, under the guise of} 
rendering service thereto. In addition, in 
the suit of the Duovac Company, an in- 
junction should issue pendente lite enjoin- 
ing and restraining the defendants from 
directly or indirectly enforcing any of the 
provisions of the producing license agree- 
ments whereby the producing licensees of 
Products are required to obtain exclusively 
from Products repair and replacement 
parts for producing apparatus.” 


The motions deal with covenants in 
agreements the effect of which may be to 
substantially lessen competition in inter- 
state commerce in the talking motion pic- 
ture business. Roughly, that business is 
handled by the manufacturers, the produc- 
ers and the exhibitors. The manufacturers 
make the recording equipment for the pro- 
ducers of films. This equipment records. 
sound and photographs action in timed 
relation on the films. The manufacturers 
also make reproducing equipment for the 
exhibitors. This equipment synchronously 
reproduces the sound and projects the ac- 
tron on the theatre screens. ‘Lhe producers 
use the recording equipment in producing 
the films. The exhibitors use the repro- 
ducing equipment in the theatres. 


_ The plaintiff, Stanley Company of Amer- 
ica, Inc., (Delaware) is a subsidiary of 
Warner Brothers. It is an exhibitor, own- 
ing a chain of about 150 theatres. The 
plaintiff, Duovac Radio Corp., (Delaware)' 
is engaged in the manufacture of electrical 
devices, including vacuum tube amplifiers. 
and photo electric cells. The plaintiff, 
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General Talking Pictures Corporation 
(Delaware) is a manufacturer of talking 
motion picture equipment. 


In each case the defendants are the same. 
Western Electric Company, Inc., is a man- 
ufacturer as above defined. American 
Telephone and Telegraph Company is a 
defendant holding 95% of the capital stock 
of Western. Electrical Research Products, 
Inc., herein called “Products” supplements 
the business of Western by licensing under 
patents and leasing producing ‘and repro- 
ducing equipment and also furnishing serv- 
ices relating to the upkeep of the equipment. 


Section 3 of the Clayton Act provides: 


“Tt shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to lease 
or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies or other comrod- 
ities, whether patented or unpatented, for use, 
consumption or ‘resale within the United States or 
any territory thereof or the District of Columbia or 
any insular possession or other place under the 
jurisdiction of the United States, or fix a price 
charged therefor, or discount from, or rebate upon, 
such price, on the condition, agreement or under- 
standing that the lessee or purchaser thereof shall: 
not use or deal in the goods, wares, machinery, 
merchandise, supplies or other commodities of a 
competitor or competitors of the lessor or seller, 
where the effec: of such lease, sale, or contract for 
sale or such condition, agreement or understanding 
jmay be to substantially lessen competition or tend 
‘to create a monopoly in any line of commerce.” 


An examination of the numerous affida- 


vits and voluminous exhibits filed on this 
‘motion shows that certain restrictive 


agreements contained in the licenses or 
leases made by Products are inherently 
illegal,—the import of which could not be 
changed by testimony. These restrictive 
agreements are: (1) The Tying Agree- 
ments in the licenses or leases of Products 
to exhibitors, whereby exhibitors agree to 
purchase from Products all repair and re- 
placement parts for the reproducing appa- 
ratus and equipment leased by Products. 
(2) The Exclusive Agreements in the con- 
tractual letters accompanying the leases 
of Products to producers whereby pro- 
ducers agree to distribute films produced 
‘on the producing apparatus only to ex- 
hikitors supplied with Products’ reproduc- 
ing apparatus and equipment. 

‘The Tying Agreements on the part of 
exhibitors to purchase repair and replace- 
ment parts from Products are found in all 
the licenses or leases made by Products of 
reproducing apparatus or equipment to, 
exhibitors. For example, in the license or’ 
lease dated July 29, 1931 from Products 
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to Stanley Company or America (Plain- 
tiffs’ Exhibits Vol. III, Exhibit—J) we find 
the following agreements. Section 2 (b): 


cn * * 


it is agreed that all additional and 
venewal parts and assembled parts for the Equip- 
ment shall be obtained from Products and that all 
repairs to the Equipment shall be made as specified 
by Products. Products may from time to time at 
the expense of the Exhibitor, supply and install 
such spare and renewal parts as may, in its opinion, 
be necessary to the satisfactory operation and main- 
tenance of the Equipment.” 


These tying agreements found in the 
licenses or leases of reproducing apparatus 
and equipment made by Products to ex- 
hibitors are rendered more effective and 
burdensome by additional sections of the 
licenses: 


Section 7—‘‘The Exhibitor agrees to pay to Prod- 
ucts upon rendition of invoices therefor its standard 
charge’ as from time to time established for any 
repairs to the equipment and for any additional 
equipment or spare or renewal parts, furnished or 
supplied, by Products and, to pay the transportation 


charges thereon. * * 


Section 11—‘‘The Exhibitor shall provéde access 
for Products’ representatives, engineers and mechan- 
ics to the Theatre and to all parts thereof where 
any of the Equipment may be, at all reasonable 
hours, for the purpose of supervising the installatior 
and from time to time for the purpose of examining 
and inspecting the Equipment, and shall grant to 
Products full opportunity to make such adjustments 
therein and repairs thereto as, in the opinion of 
Products, are necessary or destrable.”’ 

Section 13—‘‘This agreement and/or the rights of 
the Exhibitor hereunder and/or the license hereby 
granted shall, at the option of Products, terminate 
‘and come to an end in the event of any breach or 
default on the part of the Exhibitor with respect 
to any of the covenants and conditions herein con- 
tained on its part to be performed, * * *”. 

Section 14—‘Upon termination or expiration_of 
this license by lapse of time or otherwise, the Ex- 
hibitor shall surrender the Equinment to Products 
in good order and condition, * * *.” 


Section 18—‘‘This license shall be for a term of’ 


ten (10) years from September 23, 1928.” 

Section 22—‘“** * * Exhibitor agrees to pay to 
Products the charges nrovided for in the payment 
plan hereinafter set forth; said payments to be 
made at the time and in the manner provided herein, 
which time and manner shall be of the essence of 
this agreement.” 

SCL) NS17,192:43 
$40.00 per week.” 


The exclusive agreements in the con- 
tractual letters accompanying licenses 
from Products to producers is illustrated 
in the contractual letter of Products to 
Paramount Famous Lasky Corporation 
dated May 11, 1928 (Plaintiffs’ Exhibit— 
18). Paragraph 5 of this contractual letter 
provides as follows: 


“5. In order to promote the use of sound records 
in connection with motion pictures, and to make 
an adequate market for your productions and for 
our [Products’] reproducing equipments, you agree 
that all theatres operated by you or by your asso- 
ciated companies shall install our reproducing equip- 
ments (which you agree are hereby adopted as the 
standatd equipment for such purposes), wherever 
and as eapidls as in vour iudgment conditions permit 


(2) A ‘weekly rental charge’ of 


257 e2(Ga Ci Ass8). 


and we will supply such equipments as rapidl 
we are able to after receipt of orders therefon vs 


Similar exclusive agreements are in the 
contractual letter of Products to other pro- 
ducers and are indorsed “Accepted” by the 
producers. These letters accompany the 
licenses (Recording License Agreements) 
of producing apparatus and equipment of 
Products to the producers. The licenses 
are for 16 years. 


The exclusive agreements in the con- 
‘tractual letters require producers to refrain 
from distributing the talking motion pic- 
tures to theatres and exhibitors who have 
not acquired reproducing equipment from 
Products. As the result of these exclusive 
agreements the supply of talking motion 
pictures would be substantially closed to 
exhibitors who did not install reproducing 
apparatus and equipment purchased froni 
Products. These exclusive agreements are 
bound to restrain exhibitors from using or 
dealing in goods, wares, merchandise, ma- 
chinery, supplies or other commodities, of 
a competitor or competitors of Products. 


I find from the proof submitted in sup- 
port of the motions for preliminary injunc- 
tions that the tying agreements contained 
in the license of reproducing equipments 
by Products to exhibitors and the exclu- 
sive agreements in the contractual letters’ 
of Products to producers, in fact, nave sub- 
stantially lessened competition in inter- 
state commerce and will so continue unless 
defendants are restrained. 


“Today,” says Dean Pound, “we seek 
oncé more, by limiting freedom of con- 
tract, ta protect those who are subjected 
to economic pressure against unfair advan- 
tage on the part of those who have greater 
economic freedom.” The Clayton Act ex 
‘presses this modern trend in legislation 
Section 3 of the act prohibits tying agree, 
ments and exclusive agreements whose 
effect may be to substantially Jessen com- 
petifion. Such agreements are contained 
in the licenses of reproducing equipments 
by Products to exhibitors and in the con- 
‘tractual letters of Products to producers. 
I hold those agreements illegal and void 
United Shoe Mach. Co. v. United States, 25§ 
U. S. 451. Lord wv. Radio Corporation of 
America, 24 F. (2d) 565; affrm-d 28 F. (2d) 
i I have not listea-the 
particular licenses and contractual letters 
of Products containing the illegal. agree- 
ments dealt with in this opinion because 
they are numerous and substantially alike. 
The decrees for preliminary injunctions 
may be so drawn as to cover them. 

JoHn P. Nterxps. T 
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Court Decisions 
U.S. v. Tanners Products Co. 


[ 55,037] United States v. Tanners Products Co. 


United States: District Court, Northerr District of Illinois. 


August 22, 1933. 


Defendant’s petition for modification of a consent decree under the anti-trust laws 
dismissed without prejudice until the adoption of a code for its industry shall render 
such modification necessary, however, the defendants are permitted to associate them- 


selves in formulating a code. 


[In the case of the United States v. Tan- 
ners Products Company, a consent decree 
was entered in the District Court of the 
United States on October 3, 1927, enjoin- 
ing the defendants against certain acts held 
to be in violation of the anti-trust laws. 
On July 24, 1933, the defendants filed a 
petition to suspend the decree of October 
3, 1927, in order to enable the defendants 
to comply with the National Industrial Re- 
covery Act. The order entered by Judge 
Lindley on August 22, 1933, dismissing the 
petition without prejudice appears below. 
—C. C. H.] 

This cause having come to be heard on 
motion by the United States to dismiss the 
petition of the defendants for suspension 
of the decree entered herein by consent on 
October 3, 1927, and for an order of this 
court authorizing the said defendants to 
enter into a code of fair competition as 


provided in the National Industrial Re- - 


covery Act, and counsel having been heard, 
the court being duly advised in the pre- 
mises, it is hereby ordered, adjudged and 
decreed: 


1. That the said petition of the defend- 
ants be and it is hereby dismissed, without 
prejudice to the right of the defendants to 
apply to the court for modification of the 
decree entered herein on October 3, 1927, 
if and when, and to the extent to which, 
such modification shall become necessary 
in order to permit the defendants to ob- 
tain the full benefit of, and to abide by, the 
provisions of a code for their industry ap- 
proved as provided in the National Indus- 
trial Recovery Act. 

2. Nothing contained in the decree herein 
shall be construed to prohibit the defend- 
ants from associating amongst themselves 
and with others to formulate a proposed 
code of fair competition for the purpose of 
submitting the same for approval to the 
President, or such agency as he may desig- 
nate, as provided in the National Indus- 
trial Recovery Act, approved June 16, 1933. 

3. Pending such approval of a code and 
the renewal and granting of an application 
to this court for suspension of the decree 
to the extent necessary, as aforesaid, said 
decree shall remain in full force and effect. 


[] 55,038] United States of America, v. Standard Oil Company of California, Rich- 


field Oil Company, General Petroleum Corporation of California, Sheli Company of 
California, Union Oil Company of California, The Texas Company, Associated Oil 
Cornpany, Marine Refining Corporation, Hancock Oil Company, Macmilian Petroleum 
Company, Rio Grande Cil Company, Edipgton-Witz Refining Company, Hercules Gas- 
oline Company, Seaside Oil Company, Shanley Gasoline Company, Sunland Refining 
Company, United States Refining Company, Vernon Oil Refining Company, Western 
Oil and Refining Company, and F. R. Long. 


In the District Court of the United States for the Northern District of California, 
Southern Division. In Equity. No. 2542-S. 


Consent decree entered under the Federal Anti-Trust Laws modified to provide that 
“nothing in this decree shall be construed to enjoin defendants, individually and col- 
lectively, from carrying on any and all activities authorized by or conducted pursuant to 
and in accordance with the Code of Fair Competition for the Petroleum Industry” as 
approved by the President “and any and all modifications thereof duly approved by 
the President or his designated government representative.” 


Order Modifying Final Decree on the 15th day of September, 1930, com- 


The motions of the defendants, Union 
Oil Company of California, and Associated 
Oil Company herein, for modification of 
the Final Decree made and entered herein 
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ing on to be heard this day, on notice to 
all of the parties hereto and upon con- 
sideration thereof; 


And Paul M. Gregg, Esq., by Jerry H. 


Cited 1932-1939 Trade Cases 


119 


U.S. v. Standard Oil Co. of Calif. 


Powell, Esq., appearing on behalf of de- 
fendant Union Oil Company of California, 
and Robert M. Searls, Esq., appearing on 
behalf of defendant Associated Oil Com- 
pany, and James Lawrence Fly, Esq., Spe- 
cial Assistant to the Attorney General, 
appearing on behalf of Petitioner, all hav- 
ing consented in open court to the entry 
of this Order and no objection being made 
on behalf of any party hereto: 


It 1s Hereby Ordered, Adjudged and De- 
creed as follows: 


I, 


The Final Decree made and entered 
herein on the 15th day of September, 1930, 
is hereby modified so as to incorporate 
therein the following additional provisions, 
to-wit: 

Nothing in this Decree shall be construed 
to enjoin defendants, individually or col- 
lectively, from carrying on any and all 
activities authorized by or conducted pur- 
suant to and in accordance with the Code 
of Fair Competition for the Petroleum 
Industry as approved by the National Re- 
covery Administration, and signed by the 
President on August 19, 1933, under the 
act of Congress of June 16, 1933, known as 
the National Industrial Recovery Act (a 
copy of which said Code of Fair Compe- 
tition has been filed herein in support of 
the said motions), and any and all modi- 
fications thereof duly approved by the 
President or his designated government 
representative, as provided in the National 
Industrial Recovery Act, and any agree- 
ments entered into with or approved by the 
President. or his designated government 
representative pursuant to Section 4 (a) of 
Title I of the National Industrial Recovery 

ct or any order or license issued by the 
President or his designated government 
representative, pursuant to the Nationa] 
Industrial Recovery Act, provided, how- 
ever, that no such modification or amend- 
ment or agreement or order or license shall 
be effective for purposes of this decree 
until after such approval, execution or issu- 
ance by the President or his designated 
gevernment representative and thereafter 


until ten days after notice thereof shall 
have been filed herein and served upon the 
Petitioner through the United States At- 
torney for this District and shall have been 
given by mail or telegram delivered to 
the Attorney General, nor then if the Peti- 
tioner shall have filed herein and given to 
the defendants a notice of objection thereto, 
without prejudice to the right of the de- 
fendants and each of them to make such 
motions herein as they may be advised. 
Nothing in this decree shall be construed 
to prohibit the defendants from associating 
amongst themselves and with others to 
formulate any proposed Code of Fair Com- 
petition or any modification or amendment 
to the said Code of Fair Competition as 
signed by the President on August 19, 1933, 
or any agreement contemplated by the 
National Industrial Recovery Act, for the 
purpose of submitting the same for ap- 
proval to the President or his designated 
vovernment representative, pursuant to the 
National Industrial Recovery Act. 


The 


This Order shall become null and void 
at such time as and to the extent that the 
National Industrial Recovery Act or 
amendments thereto become inoperative or 
inapplicable, whether by Presidential proc- 
lamation, or by the terms of the statute 
itself, or by other act of Congress, or oth- 
erwise, allowance being made for the period 
allowable under Section 5. of Title I of the 
National Industrial Recovery Act. 

Nik 

Except as provided by this Order herein, 
said Final Decree of September 15, 1930, 
shall remain in full force and effect, and 
Clause VII thereof, wherein the Court 
retains certain jurisdiction, is hereby con- 
strued to include the same jurisdiction with 
reference to the Final Decree as modified 
hereby. 

Done in open court this 25th day of Sep- 
tember, 1933. 

A. F. St. Sure, 
United States District Judge. 
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FTC-v. Hoboken White Lead & Color Works, Inc. 


I[] 55,039] Federal Trade Commission v. Hoboken White Lead & Color Works, Inc. 


United States Circuit Court of Appeals for the Second Circuit. 


20;, 1933: 


Filed November 


Sale of paint from a New Jersey manufacturing corporation to a New York cor- 
poration, which places labels on the containers and sells paint to customers, constitutes 
interstate commerce; and the New Jersey corporation is guilty of contempt when the 
New York corporation, having the same stockholders and officers, sells paint under labels 
which the New Jersey corporation has been ordered to cease using. 


Manton, J.—The Federal Trade Commis- 
sion, acting under the authority of §5 of 
the Act of Congress approved September 
26, 1914, 38 Stat. 717, 719, on June 10, 1929, 
served upon the respondent its order to 
cease and desist in a proceeding before the 
Commission entitled “Jn the Matter of 
Hoboken IVhite Lead & Color Vi’orks, Inc., 
Docket No. 1565.” This proceeding was 
based upon a complaint, issued February 
19, 1929, pursuant to the statute, which 
charged the respondent with the practice 
of misbranding and misrepresenting its 
paint materials and paint pigments, sold 
and transported in interstate commerce in 
violation of the Act declaring unfair meth- 
ods of competition to be unlawful. In the 
same proceeding, on January 19, 1931, this 
court upon consent of the parties, entered 
the following order: 

“It Is Now Further Ordered, Adjudged 
and Decreed that the respondent, Hoboken 
White lead and Color Works, Inc., its offi- 
cers, agents, representatives, servants, and 
employees, cease and desist in the course 
or conduct of the sale of paint material or 
paint pigment in interstate commerce— 


“(1) From using the words ‘White meade 
or word or words of like import, upon the 
containers of, or with which to brand 


label, represent, advertise, or describe, any: 


such paint material or paint pigment which 
contains less than 50% white lead, lead 
carbonate, or lead sulphate; and, if and 
when said paint material or paint pigment 
is not composed wholly of white lead or 
of lead carbonate or lead sulphate or of 
the two in combination, but contains white 
lead, lead carbonate, or lead sulphate as 
its principal and predominant ingredient to 
the extent of not less than 50% by weight 
of the product, from similarly using said 
words ‘White Lead,’ or word or words of 
like import, unless immediately preceded 
in equally conspicuous form and color by 
a word or words clearly indicating that said 
paint material or paint pigment is not com- 
posed wholly of white lead. 


“(2) From using the words ‘Zinc Lead,’ 
or word or words of like import, upon the 
containers of, or with which to advertise, 
brand, label, represent, or describe any 
such paint material or paint pigment when 
said product is not in fact zinc lead or is 
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not in fact wholly composed of zinc in 
combination with lead carbonate or lead 
sulphate.” 

Service of a copy of this order was made 
January 21, 1931. 

Since that time, it is charged, the re- 
spondent has directly and indirectly caused 
its paint. materials and paint pigments to 
be sold and transported in interstate com- 
merce, to wit, from the State of New Jer- 
sey to the State of New York, under 
brands and labels in violation of this order. 
It is established by affidavit that on March 
26, May_7, July 3, September 28 and Octo- 
ber 15, 1931, it sold and transported in 
interstate commerce, from New Jersey to 
New York, to retail paint dealers, in sealed 
containers, paint materials under various 
brands and labels affixed by respondent to 
such cans containing the paint and mate- 
rials as follows: 


“One Gallon 
ELYSIAN 
Master Painters 
NEW PROCESS 
Contains Used for 
Zinc White ZX NIGP LEAD Priming & 
White Lead Finishing Coats 
‘Pure Ground On Interior 
Linseed Oil in & Exterior 
Pure Linseed Oil Work 


The Paint With No Complaint 


WHITE 
Manufactured by 


HoBoKEN WHITE LeAD & CoLoR WoRKS, Inc. 
HoBoKEN, N. J. 


HOBOKEN WHITE LEAD 
12ml/2al bs: 
New Process 


ZINC LEAD 
Combination 


Ground 
in 
Pure Linseed Oil 
& COLOR WORKS INC. 


New Process 


ZINC LEAD 
Combination 


Ground 


in 
Pure Linseed Oil.” 


It also established that the zinc lead 
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FTC v. Hoboken White Lead & Color Works, Inc. 


product manufactured by the respondent 
in New Jersey, and which respondent 
caused to be marketed to and by the deal- 
ers in the State of New York was a paint 
material or paint pigment which was not 
in fact zinc lead nor was it in any way 
wholly composed of zinc in combination 
with lead carbonate or lead sulphate but 
consisted principally of barium sulphate, 
to wit, approximately 80% of pigment and 
contained only about 20% of zinc with a 
trace of lead. 

On the labeled containers in which white 
lead was sold the words “White Leader” 
were used as a brand and were printed in 
large and conspicuous letters. ‘hese are 
words of like import as the words “White 
Lead.” They appear upon such brands 
and labels in the corresponding space oc- 
cupied by the words ‘White Lead” in 
substantially similar labels and brands used 
on the containers of paint material which 
respondent marketed and distributed in 
commerce prior to the entry of the order 
of this court. The term “White Leader” 
was developed by the respondent merely 
by adding the letters “er” to “White Lead.” 
‘The words “White Lead” used in the cor- 
porate name on the labels were printed in 
‘a conspicuous manner in much larger and 
heavier type than the balance of the words 
used in the corporate name. 

In truth, the paint pigment and paint 
material as described upon these containers 
‘did not contain white lead, lead carbonate 
or lead sulphate to the extent of 50% of 
‘the pigment or of the product nor did it 
contain white lead, lead carbonate or lead 
sulphate as its principal and predominant 
ingredient to the extent of not less than 
50% of the weight of the product, but con- 
tained principally barium sulphate, to wit, 
approximately 61% of the pigment, and 
lithopone, to wit, approximately 27% of the 
pigment, with only a trace of lead and the 
content of zinc to the extent of approxi- 
mately 10% of the pigment. Such product 
is of substantially the same composition as 
the paint pigment and paint material mar- 
keted and distributed by the respondent in 
interstate commerce under the term 
“White Lead” prior to the entry and serv- 
ice of the order to cease and desist. The 
lithopone is a compound ingredient con- 
sisting of approximately 30% zinc sulphide 
and approximately 70% barium sulphate. 

After the entry of the order to cease 
and desist, the respondent organized the 
Hoboken White Lead & Color Works, Inc., 
a corporation under the laws of the State 
of New York, while the respondent was a 
corporation organized under the laws of 
New Jersey. The paint was manufactured 
by the New Jersey corporation, sent to the 
New York corporation, which did not 


manufacture, but it placed the labels upon 
the containers and the paint material was 
sent forward to the customers in the same 
sealed container. The stockholders and 
officers of the New York corporation were 
the same as those of the New Jersey cor 
poration. Its sole function was to deliver, 
to retail merchants, under these false an 
fraudulent labels prohibited by the court’s' 
decree, the kind of paint referred to in that 
decree. 

To violate the order of this cout, it ‘is 
essential that it be established that the sale 
of the paint material be found to be in’ 
interstate commerce. Soljciting agents, in 
the name of the New York corporation, 
took orders from retail dealers in New 
York for respondent’s products which it 
delivered to the New York corporation by 
interstate transportation from its manufac- 
turing plant in New Jersey, and the New 
York corporation delivered the product to 
the several retail’dealers from whom orders 
had been procured. The respondent’s 


‘agents, officers and employees, who organ- 


ized the New York corporation and at- 
tempted to carry on the business in the 
manner described, are expressly enjoined 
by this court along with the respondent 
corporation. The respondent may act only 
through its officers, agents and employees. 


‘Their acts are its acts when done in fur- 


therance of respondent’s business. 

The answer filed expressly admits that 
the New York corporation was created by 
respondent’s officers to deliver respond- 
ent’s product, which respondent could not 
itself deliver in New York under the label 
“Zine Lead,” without violating the order 
of the court. It is apparent that the re- 
spondent transports its containers and 
false labels separately to the office of its 
subsidiary in New York there to be at- 
tached and by this means they furnish to 
retailers a quality of merchandise which 
deceives the purchasing public. It is no 
defense that the interstate sale and delivery 
of respondent’s produce under these unlaw- 
ful labels is accomplished by means of a 
new corporation which the respondent cre- 
ated for that purpose. Prang Co. v. Amer. 
Crayon Co., 58 Fed. (2) 715 (C. C. A. 3). 

It is likewise clear that the respondent 
sells and delivers its product to the New 
York corporation in interstate commerge. 


The New York corporation 1s used merely 
‘as an instrumentality of the respondent 
and makes delivery for it. The sales and 
the delivery of the product by the respond- 
ent to the dealers constituted interstate 
commerce. The paint thus sold and trans- 
ported is in a continuous process of inter- 
state shipment from the time it leaves the 
respondent’s factory until it reaches the 
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several purchasers. An intervening sale 
would not terminate the interstate charac- 
ter of the transaction. Greater N. Y. Live 
Poultry Chamber of Commerce v. United 
States, 47 Fed. (2) 156 (C, C. A. 2) ; Binder- 
up v. Pathe Exchange, 263 U. S. 291, 309. 
Nor did a temporary stoppage in the New 
York corporation’s place of business, and 
the subsequent transfer to other trucks for 
transportation, change the character of that 
interstate commerce. Hughes Bros. Timber 
Co. v. Minn., 272 U. S. 469; Wagner v. Cov- 
ington, 251 U.S. 95. 

Moreover, a device created for the pur- 
pose of changing transportation from inter- 


state to intrastate commerce, between the, 


factory of the respondent and the place of 


_Court Decisions 
U.S. v. Southern Hardware Jobbers Assn. 


business of its several purchasers in an 
effort to evade the térms of the decree of 
this court, is legally ineffectual for that 
purpose. B. & O. S. W. Ry. v. Settle, 260 
Wa Se l66: ° 

The disobedience of the decree of this 
court thus entered constitutes a contempt 
with the inherent power of the court to 
administer punishment. The decree of this 
court bound the respondent perpetually in 
relation to the prohibited conduct not only 
within this circuit, but throughout the 
United States. Leman adm. v. Krentler- 
Arnold Hinge Last Co., 284 U.S. 451. It is 
guilty of contempt by its wilful conduct. 
A fine of Five hundred dollars ($500) is 
accordingly imposed. 


[f] 55,040].United States v. Southern Hardware Jobbers Association, et al. 


United States District Court, Eastern District of Virginia. 


November 24, 1933. 


Consent decree entered under the anti-trust laws, modified to permit respondents to 
operate under the Iron and Steel Code adopted pursuant to the National Industrial 


Recovery Act. 


ORDER MODIFYING FINAL DECREE 


The motion of the defendants for modi- 
fication of the Final Decree made and en- 
tered herein on the 12th day of August, 
1926, having come on to be heard this day, 
after due notice thereof to the Attorney 
General, 

And Nelson B. Caskill, Esq., counsel for 
the defendants, appearing in behalf of said 
motion, and George P. Alt, Esq., Special 
Assistant to the Attorney General, appear- 
ing on behalf of the United States, and 
counsel having consented in open court to 
the entry of this order. 

Ir Is HerEBy ORDERED, ADJUDGED AND DE- 
CREED AS FoLLows: 


1. Nothing contained in the Final De- 
cree herein shall be construed to enjoin, 
prohibit or prevent, during the time for 
which the Code of Fair Competition for 
the Iron and Steel Industry, approved by 
the President August 19, 1933, under the 
National Industrial Recovery Act of June 
16, 1933, and Section 4, of Schedule E at- 
tached to and forming part of said Code, 
shall be in effect, any defendant, acting 
individually and not in combination or 
agreement with any other defendant, per- 
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son or corporation, including two or more 
members of said Code, from entering into 
an agreement in writing with any manu- 
facturer who is a member of the industry, 
pursuant to Section 4, of Schedule E there- 
of, providing as follows: 


“Before any member of the Code shall allow any 
such deduction to any jobber or sell for resaie to 
any purchaser who shall not be a jobber any product 
pees to any permission so granted to such. mem- 

er, such member shall secure from such jobber 
or such other purchaser an agreement substantially 
in a form theretofore approved by the Board of 
Directors and filed with the Secretary whereby such 
jobber or other purchaser shall agree with such 
member (a) that such jobber or other purchaser will 
not, without the approval of the Board of Directors, 
sell such product to any third party at a price which 
at the time of the sale thereof.shall be less than the 
price at which such member might at that time sell 
such product to such third party, and (b) that, if 
such jobber or such other purchaser shall violate 
any such agreement, he shall pay to the Treasurer 
as an individual and not as treasurer of the In- 
stitute, in trust, as and for liquidated damages the 
sum of $10 per ton of any product sold by such 
jobber or such other purchaser in violation thereof.” 


2. Except as provided in this order, the 
Final Decree herein shall remain in full 
force and effect. 

Luther B. Way 
United States District Judge. 
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FTC v. Algoma Lumber Co. 


[| 55,041] Federal Trade Commission v. Algoma Lumber Co. et al. 


Supreme Court of the United States. 


No. 240. January 8, 1934. 


_The simplified practice recommendations of the Bureau of Standards are wholly 
advisory and dealers may conform or diverge as they prefer. 


The fact that the name “California White Pine” had been used by the respondent 
as to “pinus ponderosa” for over thirty years does not bar a proceeding to correct the, 
deception when the pines are not white either botanically or commercially. 


The fact that public interest will be promoted by increasing the demand for pinus 
ponderosa and thus abating the destruction of the pine forests of the east will not deter 
the court from enjoining the sale of pinus ponderosa under a misleading label. 


Mr. Justice Carvozo delivered the opinion 
of the Court. 

In May, 1929, the Federal Trade Com- 
mission filed and served complaints against 
a group of fifty manufacturers on the 
Pacific Coast charging “unfair competition 
in interstate commerce” in violation of §5 
of the Federal Trade Commission Act. 38 
Stati717)5/19)cc) GIES §-315 IU SiuG) 845; 

After the service of answers the pro- 
ceedings were consolidated and many wit- 
nesses examined. The outcome was a 
series of reports sustaining the complaints 
as to thirty-nine manufacturers, with 
orders to “cease and desist” from the prac- 
tice challenged as unfair. Twelve com- 
panies thus enjoined petitioned the Circuit 
Court of Appeals for the Ninth Circuit to 
review the orders of the Commission. Such 
review being had, the orders were annulled. 
‘64 F. (2d) 618. A writ of certiorari brings 
the case here. 

The practice complained of as unfair and 
enjoined by the Commission is the use by 
the respondents of the words “California 
white pine” to describe lumber, logs or 
other forest products made from the pine 
species known as pinus ponderosa. The 
findings as to this use and its effect upon 


the public are full und circumstantial. 
They are too long to be paraphrased con- 
veniently within the limits of an opinion. 
We must be content with an imperfect 
summary. 

The respondents are engaged in the 
manufacture and sale of lumber and timber 
products which they ship from California 
and Oregon to customers in other states 
and foreign lands. Much of what they sell 
comes from the species of tree that is 
known among botanists as pinus ponderosa. 
The respondents sell it under the name of 
“California white pine,” and under that 
name, or at times “white pine” simply, it 
goes to the consumer. In truth it is not a 
white pine, wnether the tests to be applied 
are those of botanical science or of com- 
mercial practice and understanding. 

Pine trees, the genus “pinus,” have for a 
long time been divided by botanists, for- 
esters and the public generally into two 


zroups, the white pine and the yellow. 
The white pine group includes by common 
consent, the northern white pine (pinus 
strobus), the sugar pine and the Idaho 
white pine. It is much sought after by 
reason of its durability under exposure to: 
weather and moisture, the proportion of its 
heartwood as contrasted with its sapwood 
content as well as other qualities. For 
these reasons it commands a high price as, 
compared with pines of other species. The 
yellow pine group is less durable, harder, 
heavier, more subject to shrinkage and 
warping, darker in color, more resinous, 
and more difficult to work. It includes the 
long leaf yellow pine (pinus palustris), 
grown in the southern states, and the pinus 
ponderosa, a far softer .wood, which is 
grown in the Pacific coast statés, and in 
Arizona and New Mexico as well as in the 
“inland empire” (eastern: Washington, Ore- 
gon, Idaho, and western Montana). 

Of the varieties of white pine, the north- 
ern or pinus strobus has been known better 
and longer than the others. It is described 
sometimes as northern white pine, some- 
time§ as white pine simply, sometimes with 
the addition of its local origin, as Maine 
white pine, Michigan, Wisconsin, Minne- 
sota, Canadian, New Brunswick. It is na- 
tive to the northeastern states and to the 
Great Lakes region, as far west as Minne- 
sota. It is found also in Canada and along 
the Appalachian highlands. It was almost 
the only building material for the settlers 
of New England, and so great is its dura- 
bility that many ancient buildings made 
from it in the seventeenth and eighteenth 
centuries survive in good condition. The 
sugar pine is native to the upland regions 
of California, southern Oregon and parts 
of Nevada. The Idaho white pine grows 
in the mountainous sections of Idaho, Wash- 
ington and Oregon and in parts of British 
Columbia. The white pine species “still 
holds an exalted reputation among the con- 
suming public” and “in general esteem is 
the highest type of lumber as respects 
the excellencies desired in soft wood mate- 
rial.” “It is coming more and more to be 
a specialty wood, largely devoted to special 
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purposes, as it becomes scarcer and higher 
in price. It is in great demand.” 
About 1880 the pinus ponderosa, though 


botanically a yellow pine, began-to be de- 


scribed as a white pine when sold in the 
local markets of California, New Mexico, 
and Arizona, the description being gener- 
ally accompanied by a reference to the 
state of origin, as “California white pine,” 
etc. By 1886, sales under this description 
had spread to Nevada and Utah with oc- 
casional shipments farther east. About 
1900, they entered 
states, and about 1915 had made their way 
into New England, though only to a small 
extent. 
traveled east more slowly, and when they 
did were described as western white pine, 
a term now generally abandoned. The 


progress of the newcomers both from the, 


coast and from the inland empire was not 
wholly-a march of triumph. In their move- 
ment to the central and eastern markets 
they came into competition more and more 
with the genuine white pine with which 
those markets had been long familiar. 
Mutterings of discontent were heard. In 
1924, partly as a result of complaints and 
official investigations, many of the pro- 
ducers, notably those of the “inland em- 
pire,’ as well as some producers in Cali- 
fornia and Arizona, voluntarily gave up 
the use of the adjective “white” in connec- 
tion with their product, and adopted the 
description “pondosa pines,” pondosa being 
a corruption or abbreviation of the pon- 
derosa of the botanists. “Pondose pine is 
the term employed for ponderosa by the 
representatives of producers of slightly 
more than half of the ponderosa marketed.” 
The respondents and others, however, de- 
clined to make a change. During the next 
five years California white pine and its 
equivalents became an even more important 
factor in the lumber markets of the coun- 
try. Accumulating complaints led to an 
inquiry by the Commission, which had its 
fruit in this proceeding. 


The confusion and abuses growing out 
of these interlocking names have been de- 
veloped in the findings. Many retail 
dealers receiving orders for white pine de- 
liver California white pine, not knowing 
that it differs from the lumber ordered. 
Many knowing the difference deliver the 
inferior product because they can buy it 
cheaper. Still others, well informed and 
honest, deliver the genuine article, thus 
placing themselves at a disadvantage in the 
race of competition with the unscrupulous 
and the ignorant. Trade has thus been 
diverted from dealers in white pine to 
dealers in pinus ponderosa masquerading as 
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white pine. Trade has also been diverted 
from dealers in pinus ponderosa under the 
name pinus pondosa to dealers in pinus 
ponderosa under the more attractive label. 
The diversion of trade from dealers of one 


‘class to dealers of another is not the only. 


mischief. Consumers, architects and re-, 
tailers have also been misled. They have. 
given orders for the respondents’ product, 
supposing it to be white pine and to have 
the qualities associated with lumber of that 
species. They have accepted deliveries 
under the empire of that belief. True in- 
deed it is that the woods sold by the re- 
spondents, though not a genuine white 
pine, are nearer to that species in mechan- 
ical properties than they are to the kinds 
of yellow pine indigenous to the south. 
The fact that for many purposes they are 
half way between the white species and the 
yellow makes the practice of substitution, 
easier than it would be if the difference 
were plain. Misrepresentation and confu- 
sion flourish in such a soil. From, these 
findings and others the Commission wag. 
brome to the conclusion that the respond- 
ents compete unfairly in transacting busi- 
ness as they do, and that in the interest of 
the public their methods should be changed. 

“The findings of the Commission as to’ 
facts, if supported by testimony, shall be, 
conclusive.” 15 U. S. C. §45. The Court 
of Appeals, though professing adherence’ 
to this mandate, honored it, we think, with 
lip service only. In form the court deter- 
mined that the finding of unfair competi- 
tion had no support whatever. In fact 
what the court did was to make its own 
appraisal of the testimony, picking and 
choosing for itself among uncertain and 
conflicting inferences. Statute and decision 
(Federal Trade Commission v. Pactfic States. 
Paper Trade Association, 273 U. S. 52, 61, 
63) forbid that exercise of power. 

First. The argument is made that unfair: 
competition is disproved by the “simplified: 
practice recommendations” of the Bureau 
of Standards when read in conjunction with: 
the testimony as to the comparative utility: 
of the genuine white pine and pinus pon- 
derosa. 

The Court of Appeals concedes that the 
recommendations of the Bureau will not 
avail without more to control the action of 
the Commission. Cf. Brougham v. Blanton 
Mfg. Co., 249 U. S. 495, 499; Piedmont & 
Northern Ry. Co. v. Interstate Commerce 
Commission, 286 U. S. 299, 312. The view 
was expressed, however, that alone they 
are in a high degree persuasive, and that 
in conjunction with other evidence they 
are even controlling. In particular that: 
result was thought to follow in this case’ 
because the substituted wood, in the judg- 
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ment of the court, 
utility that buyers 
though misled? 

Such a holding misconceives the signi- 
ficance of the Government’s endeavor to 
simplify commercial practice. It miscon- 
ceives even more essentially the significance 
of the substitution of one article for an- 
other without notice to the buyer. 

(a) The Bureau of Standards is a branch 
of the Department of Commerce. At its 
instance representatives of manufacturers, 


1s so nearly equal in 
are not injured, even 


sellers, and users of lumber, as well as 


architects, engineers and others, met in 
conference at various times between 1922 
and 1928 in an endeavor to simplify meth- 
ods of. business in thé lumber industry. 
Following these conferences the Bureau in 
1929 issued _a report entitled “Lumber, 
Simplified Practice Recommendations.” 
Many subjects that were considered are 
without relation to this case. The report 
dealt with standards of size, of inspection, 
of structural material, and other cognate 
themes. One of its subdivisions, however, 
enumerates the standard commercial names 
for lumber of many types. Sixteen names 
of pines are stated in the list, and among 
them is the name “California white pine” 
with its botanical equivalent, pinus pon- 
derosa. 

The recommendations of the Bureau of 
Standards for the simplification of com- 
mercial practice are~ wholly advisory 
Dealers may conform or diverge as they 
prefer. The Bureau has defined its own 
function in one of its reports. The Pur- 
pose and Application of Simplified Practice, 
National Bureau of Standards, Department 
of Commerce, July 1, 1931, pp. 2, 7, 10, 17. 
“Simplified practice is a method of elimi- 
nating superfluous variety through the 
voluntary action of industrial groups.” 
“The Department of Commerce has no 
regulatory powers” with reference to the 
subject, and hence “it is highly desirable 
that this recommendation be kept distinct 
from any plan or method of governmental 
regulation or control.” There is nothing 
to show that in making up the list of names 
the Bureau made any investigation of the 
relation between pinus ponderosa and the 
white pines of the east. Certainly it had 
no such wealth of information on the sub- 
ject as was gathered by the Commission in’ 
the course of this elaborate inquiry. There 
is nothing to show to what extent its ad- 
vice has been accepted by the industry. 
The record does show that the recommen- 


other governmental agencies. For exam- 
ple, the United States Forest Service in 
its publications and forest signs describes 
the ponderosa species as western yellow 
pine. In such circumstances the action of 
the Bureau was at most a bit of evidence 
to be weighed by the Commission along 
with much besides. It had no such signi- 
ficance as to discredit in any appreciable 
degree a conclusion founded upon evidence 
otherwise sufficient. The powers and func- 
tion of the two agencies of government are 
essentially diverse. The aim of the one 
is to simplify business by substituting uni- 
formity of methods for wasteful diversity, 
and in the achievement of these ends to 
rely upon cooperative action. The aim of. 
the other is to make the process of com- 
petition fair. There are times when a 
description is deceptive from the very fac’ 
of its simplicity. 

(b) The wood dealt in by the respondents 
is not substantially as good as the genuine 
white pine, nor would sales under the 
wrong name be fitting if it were. 

The ruling of the court below as to this 
is infected by a twofold error. The first is 
one of fact. The supposed equivalence is 
unreal. The second is one of law. If the 
equivalence existed, the practice would still 
be wrong. 

The Commission found as a fact that 
the genuine white pine is superior for 
many reasons to pinus ponderosa, and 
notably because of its greater durability. 
The court held the view that the difference 
in durability had not been proved so clearly 
as to lay a basis for the orders, and this, 
it seems, upon the ground that though the 
superiority exists, the evidence fails to dis- 
close its precise degree. ‘What the testi- 
mony appears to establish is that Northern 
white pine has relatively a greater dura- 
bility for exterior use without establishing 
any comparative degree of such durability.” 
64 F. (2d) 618 at p. 622. 

Court and counsel for the respondents 
lean heavily at this point upon the testi- 
mony of the Director of the United States 
Forest Products Laboratory at Madison, 
Wisconsin, and his assistant Mr. Hunt. 
The Director testified that he did not know 
the comparative durability of the pines, 
and would refer any inquirer to specialists, 
of whom Mr. Hunt was one. ‘The testi- 
mony of Mr. Hunt is that there have been 
no tests in a strict sense, but that the 
comparison between’ the white pines and 
pinus ponderosa has been based upon ob- 


dation does not accord with the practice of servation and opinion. He continues: “The 


1“Jt would not necessarily follow .. . 
sales were unfair to the trade and injurious to the 
specified a name such as ‘California white pine 
lumber. It would be different, however, i 
substantially the same qualities possesse 


that a yellow pine might be sold_as a white pine if such 
public, notwithstanding the Bureau of Standards had 
in a list of 
the particular lumber sold under such name possessed 
d by the white pines of commerce as distinguished from certain 


‘Standard commercial names’ for pine 


well known commercial yellow pines.” 64 F. (2d) 618 at p. 620. 
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general experience with the use of the 
white pines, during the two hundred years 
‘since they began to be used, indicated that 
those pines had moderately high durability. 
The general experience with pinus pon- 
derosa indicated that that wood had low 
durability in contact with the ground or 
any place favoring the growth of decay. 
That is a matter of common knowledge.” 
Inquirers at the Laboratory were accord- 
ingly advised that “the heartwood of the 
white pine has more decay resistence, will. 
give longer service under conditions favor- 
ing decay than the heartwood of pinus 
ponderosa,” and “the mil] run of the white 
pine probably would average higher in 
durability under decay producing condi- 
tions.” 

This testimony, even if it stood alone, 
would tend to sustain rather than to dis- 
credit the findings by the Commission that 
the genuine white pines are materially 
superior to the woods that the respondents 
are selling as a substitute. It is fortified, 
however, by evidence from many other 
sources. To be sure there is contradiction 
which we have no thought to disparage. 
For present purposes we assume the 
credibility of those who spoke for the com- 
plainants. Wholesalers, retailers, manu- 
facturers, lumber graders, laboratory 
experts and others bore witness to the com- 
parative merits of the woods, stating their 
own experience as well as common opinion 
among their fellows in the industry. If all 
this may be ignored in the face of the 
findings of the Commission, it can only be 
by turning the court into an administrative 
body which is to try the case anew. 

What has been written has been aimed 
at the position that pinus ponderosa is as 
good or almost as good as the white pines 
of the east. We have yet to make it plain 
that the substitution would be_ unfair 
though equivalence were shown. This can 
best be done in considering another argu- 
ment which challenges the finding of the 
Commission that there has been misunder- 
standing on the part of buyers. To this 
we now turn. 

Second. The argument is made that re- 
tailers and consumers are not shown to 
have been confused as to the character of 
the lumber supplied by the respondents, 
and that even if there was confusion there 
is no evidence of prejudice. 


Both as to the tact of confusion and its 
consequences the evidence is ample. 
tailers order “white pine” from manufac- 


turers and take what is sent to them,: 


passing it on to their customers. At times 


they do this knowing or suspecting that 


‘supplied 


Re- 
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they are supplying California white pine 
instead of the genuine article, and supply- 
ing a wood that is inferior, at least for the 
outer parts of buildings. Its comparative 
cheapness creates the motive for the prefer- 
ence. At times they act in good faith 
without knowledge of the difference be- 
tween the California pines and others. 
Architects are thus misled, and so are 
builders and consumers. There is a sug- 
gestion by the court that for all that ap- 
pears the retailers, buying the wood cheaper, 
may have lowered their own price, and 
thus passed on to the consumer the bene- 
fit of the saving. The inference is a fair 
one that this is not always done, and per-, 
haps not even generally. If they lower the 
price at all, there is no reason to believe! 
that they do so to an amount equivalent! 
to the saving to themselves. 

But saving to the consumer, though it be 
made out, does not obliterate the prejudice. 
Fair competition is not attained by balanc- 
ing a gain in money against a misrepresen- 
tation of the thing supplied. The courts 
must set their faces against a conceptioni 
of business standards so corrupting in its 
tendency. The consumer is prejudiced if 
upon giving an order for one thing, he is. 
with something else. Federal 
Trade Commission v. Royal Milling Co., 288 
U. S. 212, 216; City of Carlsbad v. W. T. 
Thackeray & Co., 57 Fed. 18. In such mat- 
ters, the public is entitled to get what it 
chooses, though the choice may be dictated 
by caprice or by fashion or perhaps by 
ignorance. Nor is the prejudice only to the 
consumer. Dealers and manufacturers are 
prejudiced when orders that would have 
come to them if the lumber had been 
rightly named, are diverted to others whose 
methods are less scrupulous. “A method 


inherently unfair does not cease to be so 


because those competed against have be- 
come aware of the wrongful practice.” 
Federal Trade Commission v. Winsted Ho- 
siery Co., 258 U. S. 483, 494. The careless 
and the unscrupulous must rise to the 
standards of the scrupulous and diligent. 
The Commission was not organized to 
drag the standards down. 

Third. The argument is made that the 
yname for the respondents’ lumber was 
adopted more than thirty years ago with- 
out fraudulent design, and that a continua- 
tion of the use is not unfair competition, 
though confusion may have developed 
when the business, spreading eastward, at-: 
tained national dimensions, 

The Commission made no finding as to 
the motives animating the respondents in 
the choice. of the contested name. The 


*The many cases in which the Federal Trade Commission has acted to prevent misbranding or like 


misrepresentation will be found collected in Henderson, 
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respondents say it was chosen to distinguish 
their variety of yellow pine from the 
harder vellow pines native to the southern 
states. We may assume that this is so. The 
fact remains, however, that the pines were 
not white either botanically or commer- 
cially, theugh the opportunity for confu- 
sion may have been comparatively slight 
when the sales were restricted to cus- 
tomers in local. markets, buying for home 
consumption. Complaints, if there were 
any, must have been few and inarticulate at 
a time when there was no supervisory body 
to hold business to its duty. According to 
the law as then adjudged, many competi- 
‘tive practices that today may be suppressed 
(Federal Trade Commission v. 
Hosiery Co., supra), were not actionable 
wrongs, the damage to the complainants 
being classified often as collateral and re- 
mote. American Washboard Co. v. Saginaw 
Mfg. Co., 103 Fed. 286.2 The Federal Trade 
Commission was not organized till 1914, 
its jurisdiction then as now confined to 
interstate and foreign commerce. Silence 
up to that time is not even a faint token 
that the misapplied name had the ap- 
proval of the industry. It may well have 
meant no more than this, that the evil was 
not great, or that there was no champion 
at hand to put an end to the abuse. Even 
silence thereafter will not operate as an 
estoppel against the community at large, 
whatever its effect upon individuals assert- 
ing the infringement of proprietary inter- 
ests. French Republic v. Saratoga Victor 
Co., 191 U. S. 427. There is no bar through 
lapse of time to a proceeding in the public 
interest to set an industry in order by re- 
moving the occasion for deception or mis- 
take, unless submission has gone so far 
that the occasion for misunderstanding, or 
for any so widespread as to be worthy of 
correction, is already at an end. Competi- 
‘tion may then be. fair irrespective of its 
origin. This will happen, for illustration, 
when by common acceptation the descrip- 
tion, once misused, has acquired a sec- 
ondary meaning as firmly anchored as the 
first one. Till then, with every new trans- 
action, there is a repetition of the wrong. 

The evidence here falls short of establish- 
ing two meanings with equal titles to 
legitimacy by force of common acceptation. 
On the contrary, revolt against the pre- 
tender, far from diminishing, has become 
increasingly acute. With the spread of 
business eastward, the lumber dealers who 
sold pines from the states of the Pacific 
coast were involved in keen competition 
with dealers in lumber from the pines of 


Winsted 


the east and middle west. In the wake 


of competition came confusion and decep- 


tion, the volume mounting to its peak in 
the four or five years before the Commis- 
sion resolved to act. Then, if not before, 
misbranding of the pines was something 
more than a venial wrong. The respond- 
ents, though at fault from the beginning, 
had been allowed to go their way without 
obstruction while the mischief was not a 
crying one. They were not at liberty to 
enlarge the area of their business without 


adjusting their methods to the needs of 


new conditions. An analogy may be found 
in the decisions on the law of trade marks 


‘where the principle is applied that a name 


legitimate in one territory may generate 
confusion when carried into another, and 
must then be given up. Hanover Milling. 
Co. uv. Metcalf, 240 U. S. 403, 416; United 
Drug Co. v. Rectanus Co., 248 U. S. 90, 100. 


“More than half the members of the indus-. 


‘try have disowned the misleading name by 
voluntary action and are trading under a 
new one. The respondents who hold out. 
are not relieved by innocence of motive 
from a duty to conform. Competition may 
be unfair within the meaning of this statute 
and within the scope of the discretionary 
powers conferred on the Commission, 
though the practice condemned does not. 
amount to fraud as understood in courts 
of law. Indeed there is a kind of fraud, as’ 
courts of equity have long perceived, in: 
clinging to a benefit which is the product 
of misrepresentation, however innocently 
made. Redgrave v. Hurd, L. R. 20 Ch. D. 1, 
12, 13; Rawlins v. Wickham, 3 De G. & I. 
304, 317; Hammond v. Pennock, 61 N. Y. 
145, 152. That is the respondents’ plight: 
today, no matter what their motives may 
have been when they began. They must 
extricate themselves from it by purging 
their business methods of a capacity to 
deceive. 

Fourth. Finally, the argument is made 
that the restraining orders are not neces-- 
sary to protect the public interest (see 
Federal Trade Commission v. Royal Milling 
Co., supra), but to the contrary that the 
public interest will be promoted by in- 
creasing the demand for pinus ponderosa, 
though it be sold with a misleading label, 
and thus abating the destruction of the pine 
forests of the east. 

The conservation of our forests is a good 
of large importance, but the end will have 
to be attained by methods other than a 
license to do business unfairly. 

The finding of unfair competition being 
supported by the testimony, the Commis- 


2The cases are reviewed by Henderson, The Federal Trade Commission, p.. 179, et seq. 
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sion did not abuse its discretion in reacinng 
the conclusion that no change of the name 
short of the’excision of the word “white” 
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would give adequate protection. 
The judgment is 
Reversed 


[55,042] Federal Trade Commission v. R. F. Keppel & Brother, Inc. 


Supreme Court of the United States. 


No. 194. February 5, 1934. 


The order of the Federal Trade Commission that a candy manufacturer and dis- 
tributor cease selling assortments of penny candies, some of which contain pennies, some 
of which contain inside the wrapper the price to be paid, ranging from one to four cents, 
and some of which have colored centers which entitle the purchaser to prizes, is upheld 
on the ground that it encourages gambling among children and is an unfair practice 
which forces competitors to choose between its adoption against their moral judgment 


or the loss of their trade. 


On writ of certiorari to the United States Circuit Court of Appeals for the Third 


Circuit. 


Mr. Justice Stone: This case comes here 
on certiorari, 290 U. S. —, to review a 
decree of the Court of Appeals for the 
Third Circuit, which set aside an order of 
the Federal Trade Commission forbidding 
certain trade practices of respondent as an 
unfair method of competition. 63 F. (2d) 
81; §5, Federal Trade Commission Act, 28 
Stated b7,719: 

The Commission found that respondent, 
one of numerous candy manufacturers sim- 
ilarly engaged, manufactures, sells and 
distributes, in interstate commerce, package 
assortments of candies known to the trade 
as “break and take” packages, in competi- 
tion with manufacturers of assortments 
known as “straight goods” packages. Both 
types a-e assortments of candies in pack- 
ages in convenient arrangement for sale by 
the piece at a small price in retail stores in 
what is known as the penny candy trade. 
The break and take assortments are so 
arranged and offered for sale to consumers 
as to avail of the element of chance as an 
inducement to the retail purchasers. One 
assortment, consisting of 120 pieces retail- 
ing at l cent each, includes four pieces, 
each having concealed within its wrapper 
a single cent, so that the purchasers of 
those particular pieces of candy receive 
back the amount of the purchase price and 
thus obtain the candy without cost. An- 
other contains 60 pieces of candy, each 
having its retail price marked on a slip of 
paper concealed within its wrapper; 10 
pieces retail at 1 cent each, 10 at 2 cents, 
and 40 at 3 cents. The price paid for each 
piece is that named on the price ticket, 
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ascertained only after the purchaser (faa 
selected the candy and the wrapper has 
been removed. A third assortment con- 
sists of 200 pieces of candy, a few of which 
have concealed centers of different colors, 
the remainder having white centers. The 
purchasers of the candy found to have col- 
ored centers are given prizes, packed with 
the candy, consisting of other pieces of 
candy or a package containing lead pencils, 
penholder and ruler. Each assortment is 
accompanied by a display card, attractive 
to children, prepared by respondent for ex- 
hibition and use by the dealer in selling 
the candy, explaining the plan by which 
either the price or the amount of candy 
or other merchandise which the purchaser 
receives is affected by chance. The pieces 
of candy in the break and take packages 
are either smaller than those of the com- 
peting straight goods packages, which are 
sold at a comparable price without the aid 
of any chance feature, or they are of in- 
ferior quality. Much of the candy assem- 
bled in the break and take packages is sold 
by retailers, located in the vicinity of 
schools, to school children. 

The Commission found that the use of 
the break and take package in the retail 
trade involves the sale or distribution of 
the candy by lot or chance; that it is a 
lottery or gambling device which encour- 
ages gambling among children; that chil- 
dren, enticed by the element of chance, 
purchase candy so sold in preference to 
straight goods candy; and that the compe- 
tition between the two types of package 
results in a substantial diversion of trade 
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from the manutacturers of the straight 
goods package to those distributing the 
break and take type. It found further that 
in some states lotteries and gaming devices 
are penal offenses; that the sale or distri- 
bution of candy by lot or chance is against 
public policy; that many manufacturers of 
competing candies refuse to engage in the 
distribution of the break and take type of 
package because they regard it as a repre- 
hensible encouragement of gambling among 
children; and that such manufacturers are 
placed at a disadvantage in competition. 
The evidence shows that others have re- 
luctantly yielded to the practice in order 
to avoid loss of trade to their comnetitors 


The court below held, as the respondent 
argues here, that respondent’s practice 
does not hinder competition or injure its 
competitors, since they are free to resort 
to the same sales method; that the practice 
does not tend to create a monopoly or in- 
volve any deception to consumers or the 
public, and hence is not an unfair method 
of competition within the meaning of the 
statute. 


Upon the record it is not open to ques- 
tion that the practice complained of is a 
method of competition in interstate com- 
merce and that it is successful in diverting 
trade from competitors who do not employ 
it. If the practice is unfair within the 
meaning of the Act, it is equally clear that 
the present proceeding, aimed at suppress- 
ing it, is brought, as §5 of the Act requires, 
‘Sn the interest of the public.” The prac- 
tice is carried on by forty or more manufac- 
turers, The disposition of a large number 
of complaints pending before the Commis- 
sion, similar to that in the present case, 
awaits the outcome of this suit. Sales of 
the break and take package by respond- 
ent aggregate about $234,000 per year. The 
proceeding involves more than a mere pri- 
vate controversy. A practice so generally 
adopted by manufacturers necessarily af- 
fects not only competing manufacturers but 
the far greater number of retailers to whom 
they sell, and the consumers to whom the 
retailers sell. Thus the effects of the device 
are felt throughout the penny candy inaus- 
try. A practice so widespread and -o far 
reaching in its consequences is of public 
concern if in other respects within the pur- 
view of the statute. Federal Trade Com- 
mission v. Royal Milling Co., 288 U.S. 212, 
216. Compare Federal Trade Commission v. 
Klesner, 280 U. S. 19, 28. Hence we pass 
without further discussion to the decisive 
question whether the practice itself is one 
over which the Commission is given juris- 
diction because it is unfair. 


Although the method of competition 
adopted by respondent induces children, 
too young to be capable of exercising an 
intelligent judgment of the transaction, to 
purchase an article less desirable in point 
of quality or quantity than that offered at 
a comparable price in the straight goods 
package, we may take it that it does not 
involve any fraud or deception. It would 
seem also that competing manufacturers 
can adopt the break and take device at any 
time and thus maintain their competitive 
position. From these premises respondent 
argues that the practice is beyond the reach 
of the Commission because it does not fall 
within any of the classes which this Court 
has held subject to the Commission’s pro- 
hibition. See Federal Trade Commission v. 
Gratz, 253 U. S. 421, 427; Federal Trade Com- 
mission v. Beechnut Packing Co., 257 U. S. 
441, 453; Federal Trade Commission v. Rala- 
dam Co., 283 U. S. 643, 652; Federal Trade 
Commission v. Royal Milling Co., supra, at 
217. But we cannot say that the Commis- 
sion’s jurisdiction extends only to those 
types of practices which happen to have 
been litigated before this Court. 


Neither the language nor the history of 
the Act suggests that Congress intended 
to confine the forbidden methods to fixed 
and unyielding categories. The common 
law afforded a definition of unfair com- 
petition and, before the enactment of the 
Federal Trade Commission Act, the Sher- 
man Act had laid its inhibition upon com- 
binations to restrain or monopolize 
interstate commerce which the courts had 
construed to include restraints upon com- 
petition in interstate commerce. It would 
not have been a difficult feat of draftsman- 
ship to have restricted the operation of the 
Trade Commission Act to those methods 
of competition in interstate commerce 
which are forbidden at common law or 
which are likely to grow into violations of 
the Sherman Act, if that had been the pur- 
pose of the legislation. 


The Act undoubtedly was aimed at all 
the familiar methods of law violation which 
Prosecutions under the Sherman Act had 
disclosed. See Federal Trade Commission v. 
Raladan, supra, 649, 650. But as this Court 
has pointed out it also had a broader pur- 
pose, Federal Trade Commission v. Winsted 
Hosiery Company, 258 U. S. 483, 493; Fed- 
eral Trade Commission v. Raladam Company, 
supra, 648. As proposed by the Senate 
Committee on Interstate Commerce and as 
introduced in the Senate, the bill which 
ultimately became the Federal Trade Com- 
mission Act declared “unfair competition” 
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to be unlawful.’ But it was because the 
meaning which the common law had given 
to those words was deemed too narrow that 
the broader and more flexible phrase “un- 
fair methods of competition” was substi- 
tuted.? Congress, in defining the powers 
of the Commission, thus advisedly adopted 
a phrase which, as this Court has said,-does 
not “admit of precise definition but the 
meaning and application of which must be 
arrived at by what this Court elsewhere 
has called ‘the gradual process of judicial 


inclusion and exclusion’’’. Federal Trade 


of the loss of business unless they will 
descend to a practice which thev are under 
a powerful moral compulsion not to adopt, 
even though it is not criminal, was thought 
to involve the kind of unfairness at which 
the statute was aimed. 


The practice in this case presents the 
same dilemma to competitors, and we can 
perceive no reason for distinguishing be- 
tween the element of chance as employed 
here and the element of deception involved 
in labelling cotton goods “Natural Wool,” 
as in the Winsted case. It is true that the 


Commission v. Raladam Company, supra, 648; 
compare Davidson v. New Orleans, 96 U. S. 
97, 104.7 : 
The argument that a method used by one 
competitor is not unfair if others may adopt 
it without any restriction of competition 
between them was rejected by this Court in 
Federal Trade Commission v. Winsted Ilos- 
tery Co., supra; compare Federal Trade Com- 
Mission v. Algoma Lumber Company, 290 
U. S. 67. There it was specifically held 
that a trader may not, by pursuing a dis- 
honest pragtice, force his competitors to 
choose between its adoption or the loss of 
their trade. A method of competition which 
casts upon one’s competitors the burden 


statute does not authorize regulation which 
has no purpose other than that of relieving 
merchants from troublesome competition 
or of censoring the morals of business men. 
But here the competitive method is shown 
to exploit consumers, children, who are 
unable to protect themselves. It employs 
a device whereby the amount of the return 
they receive from the expenditure of money 
is made to depend upon chance. Such de- 
vices have met with condemnation through- 
out the community. Without inquiring 
whether, as respondent contends, the crim- 
inal statutes imposing penalties on gam- 
bling, lotteries and the like, fail to reach 
this particular practice in most or anv of 


1The Senate Committee on Interstate Commerce, in recommending the bill in its original form, seems 
to have adopted the phrase “unfair competition” with the deliberate purpose of giving to the Commission 
some latitude for dealing with new and varied forms of unfair trade practices. The Committee said in its 
report of June 13, 1914, Senate Report No. 597, 63rd Cong., Second Session. page 13: 

“The committee gave careful consideration to the question as to whether it would attempt to define 
the many and variable unfair practices which prevail in commerce and to forbid their continuance or whether 
it would, by a general declaration condemning unfair practices, leave it to the commission to determine 
what practices were unfair. It concluded that the latter course would be the better, for the reason, as stated 
by one of the representatives of the Illinois Manufacturers’ Association, that there were too many unfair 
practices to define, and after writing 20 of them into the law it would be quite possible to invent others. 

* * * * * * * = * * 


“It is believed that the term ‘unfair competition’ has a legal significance which can be enforced by 
the commission and the courts, and that it is no more difficult to determine what is "nfair cometition 
than it is to determine what is a reasonable rate or what is an unjust discrimination. The committee was 
of the opinion that it would be better to put in’a general provision condemning unfair competition than 
to attempt to define the numerous unfair practices, such as local price cutting, interlocking directorates, and 
holding companies intended to restrain substantial competition.” 

Senator Newlands, in introducing the bill for the Committee, emphasized this feature. In answering 
the criticism that the phrase ‘‘unfair competition” lacked definition he said, 51 Cong. Record, 11084: 

“Our answer to this is that it would be utterly impessible for Congress to define the numerous practices 
which constitute unfair competition and which are ap good morals’in trade, for we are beginning to 
realize that there is a standard of morals in trade or that there ought to be. Germany does not 
hesitate by law to condemn practices in business that are contra bonos mores. It leaves their tribunals 
to determine what practices are against good morals. 

* * * * = * * * * . 4 


“Tt is the illusive character of the trade practice that makes it though condemned today appear in 
some other form tomorrow. If we should attempt to define all the trade practices that can be devised, 
that would create dishonest advantage in competition, we would undertake a hopeless task.’’ 

?The phrase “unfair methods of competition” was substituted for “unfair competition” in the Con- 
ference Committee. _ This change seems first to have been suggested by Senator Hollis ‘in debate on the 
floor of the Senate in response to the suggestion that the words “unfair competition” might be construed 
as restricted to those forms of unfair competition condemned by the common law. 51 Cong. Record 12145. 
The House Managers of the conference committee, in reporting this change said, House Report No. 1142, 
63rd Congress, 2nd Sess., September 4, 1914, at page 19: 

There is no limit to human 


: “It is impossible to frame definitions which embrace all unfair practices. 
inventiveness in this field. Even if all known unfair practices were specifically defined and prohibited, it 
would be at once necessary to begin over again. If Congress were to adopt the method of definition, 
it would undertake an endless task. It is also practically, impossible to define unfair practices so that the 
definition will fit business of every sort in every part of this country. Whether competition is unfair or 
not generally depends upon the surrounding circumstances of the particular case. What is harmful under 
certain circumstances may be beneficial under different circumstances.” 

_? References showing the details of the legislative history of the Act may be found in Handler, The 
urisdiction of the Federal Trade Commission over False Advertising, 31 Columbia Law Review 5273 
ene: ness Methods of Competition”, 25 Yale Law Journal 20; Henderson, The Federal Trade 
‘commission, c, I. 
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the states, it is clear that the practice is of 
the sort which the common law and crim- 
inal statutes have long deemed contrary to 
public policy. For these reasons a large 
share of the industry holds out against the 
device, despite ensuing loss in trade, or 
bows reluctantly to what*it brands un- 
scrupulous. It would seem a gross perver- 
sion of the normal meaning of the word, 
which is the first criterion of statutory con- 
struction, to hold that the method is not 
“unfair.” See Federal Trade Commission v. 
Royal Milling Co., supra, at 217; Federal 
Trade Commission v. Algoma Lumber Co., 
supra. 


While this Court has declared that it is 
for the courts to determine what practices 
or methods of competition are to be deemed 
unfair, Federal Trade Commission v. Gratz, 
supra, in passing on that question the de- 
termination of the Commission is of 
weight. It was created with the avowed 
purpose of lodging the administrative func- 
tions committed to it in “a body specially 
competent to deal with them by reason of 
information, experience and careful study 
of the business and economic conditions 
of the industry affected,’ and it was or- 
ganized in such a manner, with respect to 
the length and expiration of the terms of 
office of its members, as would “give to 
them an opportunity to acquire the expert- 


ness in dealing with these special ques- 
tions concerning industry that comes from 
experience.” Report of Senate Committee 
on Interstate Commerce, No. 597, June 13, 
1914, 63rd Cong., 2d Sess., pp. 9, 11. See 
Federal Trade Commission v. Beechnut Pack- 
ing Co., supra, at 453; compare Illinois Cen- 
tral R. R. v. Interstate Commerce Commis- 
ston, 206 U. S. 441, 454. If the point were 
more doubtful than we think it, we should 
hesitate to reject the conclusion of the 
Commission, based as it is upon clear, spe- 
cific and comprehensive findings supported 
by evidence. 


We hold that the Commission correctly 
concluded that the practice was an unfair 
method of competition within the meaning 
of the statute. It is unnecessary to attempt 
a comprehensive definition of the unfai1 
methods which are banned, even if it were 
possible to do so. We do not intimate 
either that the statute does not authorize 
the prohibition of other and hitherto un- 
known methods of competition or, on the 
other hand, that the Commission may pro- 
hibit every unethical competitive practice 
regardless of its particular character or 
consequences. New or different practices 
must be considered as they arise in the 
light of the circumstances in which they 
are employed. 

Reversed. 


[ 55,043] Local 167 of the International Brotherhood of Teamsters, Chauffeurs 
Stablemen & Helpers of America, et al. v. United States. 


United States Supreme Court, No. 6—October Term, 


ary 5, 1934. 


1933. Decided Febru 


The interference with the unloading, the transportation, the sales by marketmen to 


retailers, the prices charged and the amount of profits exacted operates substantially 
and directly to restrain and burden the shipment and movement of poultry while it is 
unquestionably in interstate commerce, and an injunction will lie to prevent such acts. 
Moreover, intrastate acts will be enjoined whenever necessary or appropriate for the 
protection of interstate commerce and the injunction need not be narrowed to prevent 
acts which restrain only the interstate shipment. 


Appeal from the U. S. District Court, Southern District of New York. 


Mr. Justice BuTLER delivered the opinion 
of the Court. ae 

The decree appealed from is an injunc- 
tion against a conspiracy commenced in 
May, 1927, by the appellants and others to 
restrain and monopolize interstate com- 
merce in live and freshly dressed poultry 
in violation of §§1 and 2 of the Sherman 


Anti-Trust Act, 15 U. S. C., §§1, 2. Most 
of the issues were litigated before the same 
court in a criminal prosecution commenced 
August 28, 1928. Sixty-five of the defend- 
ants in this case were there convicted No- 
vember 21, 1929. The Circuit Court of 
Appeals affirmed.* 

This suit was commenced February 7, 
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*47 F. (2d) 156. 


Certiorari denied, 283 U. S. 827. 


q 55,043 


132 


Court Decisions 


Local 167 v. U.S. 


1930. The defendants are the Greater New 
York Live Poultry Chamber of Commerce, 
Local 167 of the International Brotherhood 
of Teamsters, Chauffeurs, Jobbers and 
Stablemen of America, the Official Ortho- 
dox Poultry Slaughterers of America, Inc., 
called the shochtim union, and 100 individ- 
uals, 75 of whom are wholesalers, here- 
after called marketmen. The Chamber is 
an association of marketmen. The mem- 
bers of Local 167 haul live poultry. Shoch- 
tim ‘are the only persons qualified to 
slaughter poultry in accordance with Jew- 
ish dietary laws; they are employed by the 
marketmen. , 

Live poultry for sale and consumption in 
the New York metropolitan area continu- 
ously moves in great volume from points 
in distant States to commission men, called 
receivers, at railroad terminals in Manhat- 
ton and Jersey City. The receivers sell to 
marketmen. The larger part of the poul- 
try is delivered directly from the cars; the 
remainder from stands maintained by the 
receivers. The purchasers have the coops 
loaded on trucks and hauled to their places 
of business where, without avoidable delay, 
they sell, slaughter and deliver to retailers. 
Marketmen organized 
Commerce and allocated retailers among 
themselves and agreed to and did increase 
prices. The Chamber, through a levy of 
a cent a pound upon poultry sold by the 
marketmen, raised money—more than 
$1,000,000 in the first year—to pay for en- 
forcement activities. To accomplish vari- 
ous purposes of the conspiracy, the 
conspirators hired men to obstruct the 
business of dealers who resisted. They 
spied on wholesalers and retailers and by 
violence and other forms of intimidation 
prevented them from freely purchasing live 
poultry. And, for like purpose and to ex- 
tort money for themselves and their asso- 
ciates, members of Local 167 refused to 
handle poultry for recalcitrant marketmen, 
and members of the. shochtim union re- 
fused to slaughter. 

The petition contains allegations identi- 
cal with those of the indictment as to the 
conspiracy and the means used to carry it 
into effect. The convicted defendants de- 
nied all the material allegations. On the 
Government’s motion the court struck out 
as sham their denials of the conspiracv 
prior to the commencement of the criminal 
prosecution but let stand their denials of 
its continuance after that date. Decree was 
entered against 52 defendants by consent. 
Among the 49 resisting were the Chamber 
of Commerce, Local 167, the shochtim 
union and 29 individuals who had been con- 


victed. At the conclusion of the evidence. 


the trial judge in an oral opinion stated 
that, except as to two individual defend- 
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the Chamber of 


ants, every material allegation had been 
proved. In accordance with that ruling the 
court later made findings of fact, stated its 
conclusions of law and entered a compre- 
hensive decree. Only Local 167, the shoch- 
tim union ahd 14 individuals, members of 
the one or the other union, have dppealed. 

In their brief and oral argument appel- 
lants contend: (1) there is no proof that 
they intended to restrain or did interfere 
with interstate commerce; (2) if ever.con- 
cerned in the conspiracy, they voluntarily 
abandoned it before this. suit was com-. 
menced, and there is no probability of re- 
sumption; (3) there is no credible evidence 
against Weiner, Rosenman and Markman; 
(4) the court erred in striking out as sham 
the denials of convicted defendants; (5) the. 
decree should be modified by eliminating a 
paragraph that enjoins them in respect of 
both interstate and intrastate commerce 
and by limiting the injunction to interstate 
commerce. 


The assignment of errors includes more 
than 250 specifications and occupies more 
than 35 pages of the record. While it is 
possible to find among them bases for the 
five points indicated, they contain so much 
that is irrelevant that they tend to confuse 
rather than to define the issues to be pre- 
sented. They do not appropriately serve 
the convenience of the appellee or of the 
court. Phillips, etc. Const. Co. v. Seymour, 
91 U. S. 946, 648. Central Vermont Ry. v. 
White, 238 U.S. 507, 508. Ches. & Del. Canal 
Comusn Uniteds States 250n Ua Salam tee 
Seaboard Air Line Ry. v. Watson, 287 U. S. 
86, 91. In view of the omission of appellee 
to object and the lack of precedent defi- 
nitely in point we refrain from dismissing 
the appeal for failure substantially to com- 
ply with the statute and our rule in respect 
of the assignment of errors. 28 U. S. C., 
§ 862. Rule 9. But what is here said is to 
be understood as an announcement that in 
the future a failure of that sort may be 
taken as sufficient ground for dismissal. 


Appellants’ contention that there is no 
proof that they intended to restrain or did 
interfere with interstate commerce has no 
merit. 


The evidence shows that they and other 
defendants conspired to burden the free 
movement of live poultry into the metro- 
politan area. At may be assumed that some 
time after delivery of carload lots by inter- 
State carriers to the receivers the move- 
ment of the poultry ceases to be interstate 
commerce. Public Utilities Comm. v. Lan- 
don, 249 U. S. 236, 245. Missouri v. Kansas 
Gas Co., 265 U. S. 298, 309. East Ohio Gas 
Co. v. Tax Comm., 283 U. S. 465, 470-471. 
But we need not decide when interstate 
commerce ends and that which is intrastate 
begins. The control of the handling, the 
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sales and the prices at the place of origin 
before the interstate journey begins or in 
the State of destination where the inter- 
state movement ends may operate directly 
to restrain and monopolize interstate com- 
merce. United States v. Brims, 272 U. S. 
549. Coronado Co. v. U. M. IVorkers, 268 
U.S. 295, 310. United States v. Swift & Co., 
122 Fed. 529, 532-533. Cf. Swift & Company 
v. United States, 196 U. S. 375, 398. The 
Sherman Act denounces every conspiracy 
in restraint of trade including those that 
are to be carried on by acts constituting 
intrastate transactions. Bedford Co. v. 
Stone Cutters Assi., 274 U.S. 37, 46. Loewe 
v. Lawlor, 208 U. S. 274, 301. The interfer- 
ence by appellants and others with the 
unloading, the transportation, the sales by 
marketmen to retailers, the prices charged 
and the amount of profits exacted operates 
substantially and directly to restrain and 
burden the untrammelled shipment and 
movement of the poultry while unquestion- 
ably it is in interstate commerce. 

Appellants’ contention that the proof 
shows that they abandoned the conspiracy 
before the commencement of this suit can- 
not be sustained. I 

The conspiracy was not for a temporary 
purpose but to dominate a great and per- 
manent business. It was highlv organized 
and maintained by the levy, collection and 
expenditure of enormous sums. In the ab- 
sence of definite proof to that effect, aban- 
idonment will not be presumed. Hyde v. 
‘United States, 225 U. S. 347. 369. Nvyanist 
wv. United States, 2 F. (2d) 504, 505. The 
Government introduced substantial evi- 
dence which uncontradicted and unex- 
plained tends to show that the conspiracy 
and appellants’ participation continued un- 
til the filing of the amended complaint. 
Thev were present in court but failed to 
testify in their own defense. It justly may 
be inferred that they were unable to show 
that they had abandoned the conspiracy 
land did not intend further to participate 
‘in it. Under the circumstances of this case 
their silence rightly is to be deemed strong 
confirmation of the charges brought against 
them. Mammoth Oil Co. v. United States, 
275 U. S. 13, 52. Bilokumsky v. Tod, 263 
Uasslogalrt: : 

There was evidence tending to show that 
Weiner, Rosenman and Markman were con- 
nected with the conspiracy. All were 
present but none testified. As on cross- 
examination full disclosure would have 
been called for, failure to take the witness 
stand strongly suggests that they could not 
give an account of their conduct that would 
be consistent with the denial interposed by 
answer or tend to repel what had been 
shown against them. The district court 


85. 


rightly held them to be parties to the con- 
Spiracy. 

The judgment in the criminal case con- 
clusively established in favor of the United 
States and against those who were found 
guilty that within the period covered by the 
indictment the latter were parties to the 
conspiracy charged. The complaint in 
this suit includes the allegations on which 
that, prosecution was based. The defend- 
ants’ in this suit who had been there con- 
victed could not require proof of what had 
been duly adjudged between the parties. 
And, to the extent that the answers at- 
tempted to deny participation of convicted 
defendants in the conspiracy of which they 
had been found guilty, they are false and 
sham and the district court rightly so treat- 
ed them. Oklahoma v. Texas, 265 U.S. 70, 
Cf. Coffey v. United States, 116 U. S. 
436, 442. Stone v. United States, 167 U. S. 
178, 184. 

Appellants seek elimination of the provi- 
sion of the decree that*enjoins them from 
using any of the offices or positions in 
Local 167 or the shochtim union “for the 
purpose of coercing marketmen to buy 
poultry, poultry feed, or other commodities 
necessary to the poultry business from par- 
ticular sellers thereof.” The-United States 
is entitled to effective relief. To that end 
the decree should enjoin acts of the sort 
that are shown by the evidence to have 
been done or threatened in furtherance of 
the conspiracy. It should be broad enough 
to prevent evasion. In framing its provi- 
sions doubts should be resolved in favor of 
the Government and against the conspira- 
tors. Warner & Co. v. Lilly & Co., 265 U.S. 
526, 532. The evidence shows that dele- 
gates of the unions coerced marketmen to 
use coops of a company that had or sought 
to secure a monopoly of such facilities and 
charged excessive rentals for them. The 
lack of specific evidence that coercion has 
been practiced or is threatened in respect 
of every detail or commodity is no ade- 
quate ground for striking out the clause or 
for limiting it to a mere specification of the 
coops. Having been shown guilty of coer- 
cion in respect of the coops in which poul- 
try is kept and fed, appellants may not 
complain if the injunction binds generally 
as to related commodities including feed 
and the like. When regard is had to the 
evidence disclosing the numerous purposes 
of the conspiracy and the acts of coercion 
customarily employed by defendants, it is 
plain that the clause referred to cannot be 
condemned as unnecessary or without 
warrant. 


And, maintaining that interstate com- 
merce ended with the sales by receivers to 
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men, appellants insist that the in- 
Ee ae Shonldonts prevent acts that re- 
strain commerce up to that point. But 
intrastate acts will be enjoined whenever 
necessary or appropriate for the protection, 
of interstate commerce against any re- 
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straint denounced by the Act. Bedford Co. 
v. Stone Cutters Assn., ubi supra. Gompers 
v. Bucks Stove & Range Co., 221 U. S. 418, 
438. In this case the evidence fully sustains 


the decree. ied, 


[55,044] American Equipment Company, a corporation, v. Tuthill Building Mate- 
rial Company, a corporation. 

United States Circuit Court of Appeals for the Seventh Circuit. 
ary 1, 1934. 

The judgment of the District Court of the United States for the defendant in a suit 
for royalties alleged to have accrued to plaintiff under a license agreement executed by 
plaintiff as owner of certain patents, is affirmed where it appears that the plaintiff was 
the owner of patents for brick setting machines and brick loading forks, and in a license 
agreement with the manufacturers of ninety per cent of the bricks used in Chicago, fixed 
the number of brick which each licensee could manufacture, and fixed the price at which 
brick should be sold by means of a graduated royalty, in violation of the anti-trust laws. 


No. 4948. Febru- 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


Evans, Circuit Judge. Appellant brought 
suit for an accounting of royalties alleged 
to have accrued to it under a license agree- 
ment executed by it, as the owner of cer- 
tain patents, to appellee. The latter 
defended on the ground that the contract 
violated the antimonopoly law of the State 
of Illinois and the Sherman Antitrust Law. 
The cause was referred to a master, whose 
findings of fact favored appellee. The sub- 
stance of such findings are herewith set 
forth. 

Appellant, the owner of certain patents 
described as brick setting machines and 
brick loading forks, entered into a license 
contract with appellee which recited that 
licenses to use such machines had been 
issued to five other companies engaged in 
brick manufacturing in the vicinity of Chi- 
cago. Appellee could, under its license, use 
the machine only at its brick yard at 138th 
Street and Racine Avenue, and it was fur- 
ther limited to the manufacture during each 
month of five per cent. of the total number 
of brick manufactured and delivered during 
said month by the five mentioned licensees, 
Appellee agreed to pay, as rental for said 
brick setting machine and as royalty for 
the license granted, on the fifteenth day of 
each calendar month, the sum of thirty 
cents for each thousand brick manufactured 
and delivered by appellee from its yard. 
In case appellee sold a greater quantity of 
brick than the output of its yard, it agreed 
to procure such excess from another 
licensee, and, in the event that it delivered 
a quantity of brick ini excess of its quota, 
it agreed to pav appellant. -in addition to 
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the thirty cents per thousand brick, an addi- 
tional sum of $1.50 per thousand upon the 
excess brick so delivered. If it continued 
to deliver brick in excess of its quota from 
month to month, the sum to be paid was 
$3 per thousand; and in the event appellee 
could not deliver brick to the limit of its 
quota, appellant agreed to use its best ef- 
forts to procure sufficient additional orders 
to make up the deficiency and, in the event 
of its failure so to do, to pay to appellee 
the sum of $1.50 per thousand on the differ- 
ence hetween the quantity of brick manu- 
factured and delivered and the full quantity 
for which appellee was licensed to use saidé 
machines. 

During 1929, appellee manufactured and 
delivered from its yard 36,000,000 common 
brick. During the same year the five 
other licensees manufactured and delivered 
498,000,000 brick. In 1930 and 1931, ap- 
pellee sold more than its quota by several 
million brick. 

The use of the patented machinery in no 
way affected the shape, size, hardness, or 
color of the finished brick. The machines 
performed no function which could not be 
done by hand. All brick was fully shaped 
and dried in a separate building before any 
of the patented machines were used. The 
sole function of said machinery was to 
help move and lift as a unit a small load 
of fully formed and dried brick a few feet 
from a small car into the burning kiln and 
also to remove the brick in stacked units 
from the kiln to the cars after the burning 
operation was completed. In other words, 
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appellant’s patented machines dealt only 
with the mechanical handling of the brick. 


On October 31, 1930, appellant elected 
to exercise its right to increase the addi- 
tional sums of royalties payable from ap- 
pellee from $1.50 per thousand brick to $3 
per thousand brick. 


From the execution of the contract down 
to the time the suit was begun, appellee 
paid the royalty of thirty cents per thou- 
sand on all brick by it made and delivered. 


The handling of brick by machinery man- 
ufactured under the patents above men- 
tioned was limited to the metropolitan area 
around New York, Chicago, and a single 
brick company in Milwaukee. Because of 
the low value of brick in proportion to its 
bulk and the correspondingly high freight 
or motor trucking rates, brick is not cus- 
tomarily shipped more than fifty or sixty 
miles from the point of origin, and prac- 
tically all brick used in the Chicago area 
is manufactured within sixty miles of the 
Cook County Courthouse. During the last 
fifteen years the licensees of appellant have 
manufactured and delivered ninety per 
cent. of all the common brick used in the 
Chicago territory. 


The brick manufacturing industry in the 
Chicago area from 1900 to 1909 at times 
experienced keen competition and at other 
times was controlled by pools or combines 
with the result that the prices varied from 
$3.75 to $10 per thousand. Various efforts 
were made to eliminate competition and 
stabilize the price, and on one occasion 
these efforts resulted in successful crim- 
inal prosecutions instituted against the Chi- 
cago brick manufacturers on the charge 
that they were violating the antitrust laws. 


In 1909, one Penfield, president of appel- 
lant, negotiated with the various brick 
manufacturers and represented to them 
that through the use of the patented brick 
setting machines both the output and the 
price of brick in the Chicago area could be 
legally controlled. The license agreements 
provided a price of $6 per thousand in the 
Chicago area for wagon deliveries, but in 
1925 the provision fixing the price at which 
the brick was to be sold was eliminated. 


Before fixing the various manufacturing 
quotas, appellant sent to the yards of the 
various Chicago brick companies investi- 
gators who went over the books and, as 
the result thereof, determined the quotas, 
which varied from 52% to 2.6%. The 1914 
contract modified the quotas somewhat. 
In 1916, appellee company was organized. 
Its promoter was offered $50,000 if he 
would stay out of the field. Appellee, how- 
ever, proceeded and, upon representation 
that the output of competing companies 
could be regulated, took a license, and its 


quota of the brick manufactured in the area 
was fixed at 5%. Appellant advanced 
$14,000 for the alteration of appellee’s brick 
yard as an inducement to appellee to sign 
the license agreement. The debt was can- 
celed when the royalty payments reached 
said sum. 


A market price of $12 per thousand was 
maintained from September, 192], to May, 
1931, all licensees maintaining this price for 
the.entire period. During this period the 
prices of material from which brick was 
made varied widely and fluctuated continu- 
ally in the Chicago market. 


Each brick company entering into a 
license agreement rendered a monthly re- 
port to appellant showing the number of 
bricks delivered, and each contracting party 
was permitted to examine the report on file 
with appellant to see whether the licensees 
lived up to their agreements. From 1909 
to 1930, the license agreements were en- 
forced by the various licensees’ complying 
with the quota or paying penalty for the 
deviation. The use of appellant’s patented 
machines resulted in savings and econo- 
mies to the user thereof. No attack on the 
validity of the patents was made. 


The trial court filed a carefully prepared 
opinion, the substance of which is embodied 
in the following: 


“The conclusion is inescapable that the plaintiff 
and its licensees, including the defendant, were 
engaged in a conspiracy to violate the criminal laws 
of the United States as well as the State of Illinois. 
Its plans are ‘liveried in legal form,’ but its history 
and its practice sheds a light which shows the 
parties naked before the law, and they may be 
seen as they actually exist working in a. con- 
spiracy in restraint of trade and to control prices. 
Plaintiff cannot have the aid of this Court to enforce 
the penalties provided for in its contract, and 
designed to make effective the conspiracy the licensor 
and licensees were engaged in. 

“The Illinois statute makes this contract void, 
and since the record shows that shipments were 
made out of the state the Sherman Anti-Trust Law 
was violated. A court of equity will refuse its aid 
to the parties involved for a much higher moral rea- 
son in that it will not undertake to adjudicate the 
rights of parties who have been engaged in an 
enterprise outside of the law, and will leave the 
parties where it found them. 

“There are no equities in favor of the defendant. 
By its own position it stands convicted before the 
law, and for that reason it will not be awarded 
costs.” 


The determination of soundness of the 
District Court’s conclusion turns upon the 
effect to be given to the so-called license 
agreement. 


To narrow the issue it may be well to 
state those propositions over which there 
can be no dispute. The owner of a valid 
patent is the possessor of a seventeen year 
legal monopoly granted to him by the 
United States Government. Such a pat- 
entee or his assignee has for said seven- 
teen years the exclusive right to make, sell, 
and use the patented article or the patent- 
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ed process. He may exclude the entire 
population of the United States from mak- 
ing, selling, or using the article covered 
by the patent. He may assign the patent 
in whole or in part. The right to exclude 
all carriers with it the lesser right to ex- 
clude a part of said population and to per- 
mit another or others to make, sell, or use 
the patent for a limited period or in a lim- 
ited territory. Appellant’s right to license 
one, or as many as it chooses, to make, sell 
or use the patented machine in the Chicago 
area was clear. It could prefer large manu- 
facturers or small producers. The licensees, 
thus selected, might through their com- 
bined production make and sell (as here) 
all, or nearly all, the products covered by 
the patent. The size of output or percen- 
tage of total output produced by licensees 
has no bearing on patentee’s right to 
license. In short, the patentee may ex- 
clude all from making, selling, or using 
his patent in the United States, and this 
carries with it the right to exclude some 
and license others. As far as the contract 
in question deals with the exercise of the 
patentee’s recognized legal monopoly, it is 
not subject to the prohibitive provisions 
of the antitrust laws. 

In selecting his licensees, the patentee 
amay, as he doubtless would ordinarily, look 
to the possible royalty returns. He may 
require minimum royalty payments. He 
may limit the number or amount of pat- 
ented articles the licensee may make. Like- 
wise, to secure the maximum royalty 
return he may require the licensee to use 
the patented process exclusively or make 
only the patented articles, if it manufac- 
tures such articles. 


There are, however, agreements which, 
though they deal with patent grants and 
patent rights, yet in other respects tran- 
scend the field covered by the lawful 
monopoly and are void if they violate the 
antitrust laws. 


In so far as such agreements are license 
agreements; they are unobjectionable; to 
the extent that they are not license agree- 
ments, they are subject to the inhibitions 
ot the Sherman Antitrust Law. 


Appellant relies largely upon Rubber Tire 
Wheel Company v. Milwaukee Rubber Works, 
154 Fed. 358, decided by this court in 1907. 
This decision, however, must be read in 
the light of, and as modified by, later de- 
cisions of the Supreme Court. Standard 
Oil Company v. United States, 283 U. S. 163; 
Carbice Corp. v. American Patents Develop- 
ment Corporation, 283 U. S. 27; Motion Pic- 
ture Patents Company v. Universal Film 
Manufacturing Co., 243 U. S. 502; United 
States v. General Electric Co., 272 U. S. 476. 

A patentee in licensing another as its 
agent to sell the patented article may law- 
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fully impose the condition that sales by the 
licensee shall be at a price fixed by the 
licensor. United States v. General Electric 
Company, 272 U. S. 476. 

The owner of a patent which covers a 
process or a machine for making an un- 
patented article, however, may not fix the 
price at which the article shall be sold. 
Motion Picture Patents Company v. Universal 
Film Manufacturing Co., 243 U.S. 502. Nor 
can license agreements, which contain sell- 
ing price provisions for non-patented arti- 


cles, avoid the penalties of the Sherman 


Antitrust Law because valid patent license 
provisions also appear in the agreements. 

If an unreasonable restraint upon inter- 
state commerce be the result of the provi- 
sions which fix the price of an unpatented 
article in agreements made by a patentee 
and licensees who make a large part of 
said unpatented articles in a certain section 
of or throughout the United States, the 
agreements are within the condemnation of 
the Act and are void. 

Such is the situation of the parties to the 
contract in this case. The brick manufac- 
turers who signed the agreement made 
ninety per cent. of the bricks used in Chi- 
cago. Brick was an unpatented article; that 
is to say, no patent in the license agreement 
or any other patent covered the article— 
ordinary brick. The agreement, so far as 
it licensed the use of the patented machine 
or device used to make brick, was unob- 
jectionable. It was an exercise of a right 
given the patentee by his patent grant. In 
so far as it fixed, curtailed, and allotted the 
number of brick which each licensee could 
make, however, the agreement was subject 


to the antitrust laws of the State of Illinois 


and the United States. The imposition of 
the so-called penalty royaities, in case more 
bricks than were allotted to one licensee 
were manufactured, was not a license pro- 
vision, but was a price fixing, quantity pro- 
duction limitation, the inevitable result of 
which was the unreasonable restraint of 
commerce and the creation of a monopoly. 
"ven though no price at which the unpat- 
ented brick might be sold was fixed in the 
agreement, the purpose, object, and inevi- 
table result of said royalty provision were 
to control the production and therefore the 
price of the unpatented article. The roy- 
alty provision to the effect that the amount 
of the royalty should be determined by the 
quantity of the unpatented article produced, 
and would be multiplied if more than a cer- 
tain percentage of the entire production 
were manufactured, is obviously a price 
fixing, quantity production agreement. The 
contention of counsel that it was nothing 
more than an exercise of the right of a 
patentee to select his licensees and limit 
the use which each might make of the 
patented article, we cannot accept. 
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The oral testimony of different witnesses, 
who spoke for differerit licensees, leaves 
no doubt as to the intent of the contracting 
parties. ‘They entered into the agreement 
to control prices and regulate the number 
of brick each should manufacture, not to 
secure the advantages which flowed from 
the use of the patented machines or article. 
It is possible that both results were desired, 
but the dominant thought, purpose, and 
plan were to control brick production and 
brick prices in the Chicago area. 

The following facts are determinative of 
the invalidity of the contract. The finished 
product, viz., brick, was an unpatented arti- 
ele. The manufacturers who took license 
contracts produced ninety per cent. of the 
brick used in the Chicago vicinity. Ship- 


ments of brick from outside areas to Chi- 
cago were impossible because of the bulk 
and weight of the article and the high cost 
of transportation. In addition to the per- 
missible license agreement, the parties con- 
tracted to control the output of manufactured 
brick and the prices at which it was to be 
sold. The combination of these facts brings 
the case within the condemnation of the 
antitrust acts of the state and Federal gov- 
ernment. Standard Sanitary Manufacturing 
Co. v. United States, 226 U. S. 20. 

The illegal provisions so permeate the 
contract that a court cannot separate and 
uphold the legal provisions appearing there- 
in. The entire contract is therefore void. 

The judgment is 

AFFIRMED. 
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ary 30, 1934. 


No. 5072. Janu- 


The order of the Federal Trade Commission that respondent cease using the word 
“Wilton” in describing a rug fabric on the surface of which is displayed a design in two 
or more colors, in which the warn pile yarns, when not required at the surface for the 
said design, are not continued in the subsurface structure of the fabric, is affirmed. 


Tuompson, C. J. This case comes be- 
fore us upon an application for the enforce- 
ment of an order of the Federal Trade 
Commission. The Commission filed a com- 
plaint in which it charged that the 
respondent, the Artloom Corporation, manu- 
factured and sold in interstate commerce 
certain rugs, and misbranded them as Wil- 
ton rugs under the trade name “Bagdad 
Seamless Jacquard Wilton.” The Commis- 
sion found that the respondent had been 
selling its Bagdad rugs as and for genuine 
Wiltons; that the term “Wilton rug,” as 
applied to a rug fabric on the surface of 
which is displayed a design of two or more 
colors, implied a fabric having a weave con- 
struction in which the warp pile yarns, 
when not required upon the surface for the 
design or pattern, are continued in the sub- 
surface structure of the fabric; that the re- 
spondent’s Bagdad rugs were made under 
a process essentially unlike that used in 
making Wilton rugs; that, when made, the 
Bagdad rugs consist of a weave construc- 
tion differing materially from that of Wil- 
ton rugs; that the sale of the respondent’s 
Bagdad rugs, as and for genuine Wiltons, 
constituted an unfair method of competi- 
tion in commerce, having a capacity and 
tendency to deceive the public into the be- 
lief that, in purchasing the respondent’s 
Bagdad rugs, they were purchasing genuine 
Wilton rugs; and that trade was thereby 
diverted from competitors to the respond- 


ent. The application for the enforcement 
order set forth that the Commission had 
made a cease and desist order which the 
respondent failed and neglected to obey. 
This order reads: 


“Tr Is Now Orperep that the respondent Artloom 
Corporation, a corporation doing business under the 
name and style of Artloom Rug Mills, its agents, 
representatives, servants, and employees, in con- 
nection with the sale and distribution in interstate 
commerce of rug and carpet fabrics, do cease and 
desist from directly or indirectly, 

“1, Using the word ‘Wilton’ in describing, desig- 
nating, or labeling any rug fabric on the surface of 
which is displayed a design or pattern in two or 
more colors, which is of the same weave construc- 
tion as the ‘Bagdad Seamless Jacquard Wilton’ 
rug fabric now manufactured by respondent, or 
which is of a weave construction in which the warp 
pile yarns, when not required at the surface for the 
said design or pattern, are not continued in the 
subsurface structure of the fabric.” 


The statute, by virtue of which this ap- 
plication was made by the Commission 
reads as follows: 


“Unfair methods of 
are declared unlawful. 

“The commission is empowered and directed to 
prevent persons, partnerships, or corporations, except 
banks, and common carriers subject to the Acts to 
regulate commerce, from using unfair methods of 
competition in commerce. 

* * * * * 4 


competition in commerce 


“Tf such person, partnership, or corporation fails 
or neglects to obey such order of the commission 
while the same is in effect, the commission may 
apply to the circuit court of appeals of the United 
States, within any circuit where the method of com- 
petition in question was used or where such person, 
partnership, or corporation resides or carries on 
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business, for the enforcement of its order, and shall 
certify and file with its application a transcript of 
the entire record in the proceeding, including all 
the testimony taken and the report and order of 
the commission. Upon such filing of the application 
and transcript the court shall cause notice thereof 
to be served upon such person, partnership, or 
corporation and thereupon shall have jurisdiction 
of the proceeding and of the question determined 
therein, and shall have power to make and enter 
upon the pleadings, testimony, and proceedings set 
forth in such transcript a decree affirming, modify- 
ing, or setting aside the order of the commission. 
The findings of the commission as to facts, if sup- 
ported by testimony, shall be conclusive.” 15 U. 5S. 
45. 


As the statute directly provides that the 
fact findings of the Commission, if sup- 
ported by testimony, shall be conclusive, 
this court is limited to the determination 
of two questions: first, whether such find- 
ings are supported by any evidence and, 
second, if they are so supported, whether 
these facts, as found, justify the conclu- 
sion that the sale of the respondent’s Bag- 
dad rugs as Wilton rugs constituted unfair 
competition in commerce. J[ederal Trade 
Commission v. Curtis Publishing Co., 260 
U. S. 568. James S. Kirk & Co. v. Federal 
Trade Commission, 59 F. (2d) 179, certiorari 
denied 287 U. S. 663. 


No rug manufacturer today makes and 
sells Wilton rugs which are similar in all 
respects to those originally named Wiltons 
more than one hundred years ago. The 
definition of a genuine Wilton rug approved 
by the Commission was formulated in 1925 
by a voluntary association of rug manu- 
facturers and dealers. Had the Commis- 
sion relied solely on this definition, we 
could not but acknowledge the justice of 
the contention that the respondent is not 
bound thereby. The Commission, how- 
ever, did not rely solely on the definition 
so formulated, but heard considerable tes- 
timony on thé question as to what charac- 
teristics were essentia] to a genuine Wilton 
rug. The voluminous record contains tes- 
timony of many witnesses called on behalf 
of the Commission, corroborated by tech- 
nical works on the art of rug weaving,-to 
the effect that no rug is a genuine Wilton 
which fails to have the dved warp varn, 


when not used in the actual making of the 
pattern, dormant in the body of the rug. 
While, on the other hand, there was testi- 
mony defining and describing the method 
of manufacture and the characteristics of a 
genuine Wilton rug which would have 
justified the labeling of the respondent’s 
Bagdad rugs as Wilton rugs if the Com- 
mission had based its findings upon the tes- 
timony of the respondent’s witnesses, 
nevertheless the Commission had before it 
ample evidence upon which to find that the 
respondent’s Bagdad rugs did not contain 
the essentials of genuine Wilton rugs. 


Under the ruling of the Supreme Court in 
Fedexval Trade Commussion v. Algoma Lum- 
ber Co., opinion filed January 8, 1934, the 
fact findings of the Commission are not to 
be regarded as merely persuasive. Justice 
Cardozo there said: 

“<¢The findings of the Commission as to facts, 
if sunported by testimony, shall be conclusive.’ 15 
U. S. C.-sec. 45. The Court of Appeals, though 
professing adherence to this mandate, honored it, 
we think, with lip service only. In form the court 
determined that the finding of unfair competition 
had no support whatever. In fact what the court 
cid was to make its own appraisal of the testimony, 
picking and_choosing for itself among uncertain and 
conflicting inferences. Statute and decision (Fed- 
eral Trade Comméssion v. Pacific States Paper Trade 
Association, 273 U. S. 52, 61, 63) forbid that exer- 
cise of power.”’ 

Since the statute and decisions expressly 
confer upon the Commission and not upon 
the court the duty of determining the facts, 
it is of no consequence that, if the Con- 
gress had conferred fact finding power upon 
the court, it might have reached a conclu- 
sion other than that of the Commission. 

The premise of misbranding being sup- 
ported by the Commission’s findings, the 
conclusion follows that, when the respond- 
ent sold its misbranded rugs in commerce, 
it thereby harmed its competitors and de- 
luded the ultimate consumers. Federal 
Trade Commission v. Royal Milling Co., 288 
WES#212) 

The order of the Federal Trade Com- 
mission is afirmed. An enforcement order 
may be entered in accordance with the 
prayer of the petition. 


[ff 55,046} Arrow-Hart & Hegeman Electric Co. v. Federal Trade Commission. 


Supreme Court of the United States. 


No. 363. March 12, 1934. 


When a holding company which had previously held all of the 
two competing companies divested itself of said shares and Gincivedw@anae heretics 
the owners of these common shares united with the holders of the preferred shares to 
bring about a merger under state laws of Connecticut, the Federal Trade Commission is 
without power under the Clayton Anti-Trust Act to order the distribution of the physical 
property brought into a single ownership by the merger. , 
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_ Mr. Justice Roperts delivered the opin- 
ion of the Court: The Circuit Court of 
Appeals * affirmed an order of the Federa! 
Trade Commission issued pursuant to Sec- 
tion ch of the Clayton Act.2 A writ of cer- 
tlorarl was granted upon the claim of 
petitioner that the formation of a holding 
company which acquired all the voting 
shares of two manufacturing corporations 
was not in violation of the section, or, if 
it was, the merger of the two manufac- 
turing corporations and dissolution of the 
holding company after complaint by the 
Federal Trade Commission deprived the 
latter of jurisdiction to make any order 
against the company formed by the merger. 
A proper: understanding of these conten- 
tions requires a somewhat detailed state- 
ment of events prior and subsequent to 
the issuance of the complaint. 


The Arrow Electric Company, hereafter 
called Arrow, and the Hart & Hegeman 
Manufacturing Company, hereafter called 
Hart & Hegeman, were Connecticut cor- 
porations engaged in the manufacture and 
sale in interstate commerce of electric wir- 
ing devices. Both were solvent and suc- 
cessful. There was no community of 
ownership of the stock of the two con- 
cerns. Each had valuable trade names by 
which its goods were known to consumers. 
Shortly after the death of the principal 
stockholder, who was also the president, of 
Hart & Hegeman, the major interests in 
that company got into touch with those 
controlling Arrow, and after some negotia- 
tion it was agreed that economies could be 
effected if the business of both were 
brought under common control. In view, 
however, of the competition between the 
goods known by the names of the two 
manufacturing companies, it was thought 
that the trade names and the identity of 
the goods could best be preserved by re- 
taining the separate corporate entities and 
the sales forces of the two organizations. 
The plan evolved was, therefore, that of 
a holding comnanv which should own all 
of the common shares of both corpora- 
tions, under the control of which the manu- 
facturing and sales organization should be 
kept separate and distinct and in compe- 
tition with each other as theretofore. In 
order to bring about an equitable division 
of the stock of the proposed holding corpo- 
ration, Arrow issued to its common stock- 
holders a dividend in preferred stock. The 
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2 Act of October 15, 1914, c. 323, Sec. 7; 38 Stat. 731; U.S. C. Title 15, § 18, 


paragraph is as follows: 


recipients sold the preferred shares to a 
syndicate, which in turn sold them to the 
public. Hart & Hegeman increased its 
common stock and issued the new stock 
as a stock dividend. It also created an 
issue of preferred stock, which was sold 
to the public. Prior to the acquisition of 
the common stock by the holding company 
the capitalization was as follows: 


Arrow—Common stock, $750,000, par $25 
Preferred stock, $2,000,000, par $100. 


Hart & Hegeman— Common 
$500,000, par $25. Preferred 
$1,333,300, par $100. 


The holders of preferred stock in each 
company were without the right to vote 
for directors except upon default in the 
payment of six successive diyidends, in 
which case the preferred stockholders were 
entitled to elect the board. In October, 
1927, Arrow-Hart & Hegeman, Incor- 
porated, hereafter called the holding com- 
pany, was organized under the laws of 
Connecticut. It had only common stock. 
The owners of all of the common shares 
of Arrow exchanged them for 120,000 
shares of the stock of the holding company 
and the owners of all the common shares 
of Hart & Hegeman exchanged them for 
80,000 shares of the same stock. 


On March 3, 1928, the Federal Trade 
Commission issued a complaint in which 
it charged the effect of the holding and 
voting of all of the common shares of the 
two operating companies might be to sub- 
stantially lessen competition between the 
companies in electrical wiring devices, tc 
restrain commerce in those devices, and 
to create a monopoly. The holding com- 
pany filed an answer traversing these 
allegations. Shortly thereafter counsel ad- 
vised that the company be dissolved and 
its assets, consisting of the stock of Arrow 
and of Hart & Hegeman, be distributed 
amongst its stockholders, and that there- 
upon the two latter companies merge into 
a single corporation under the laws of 
Connecticut, thus transferring to the new 
corporation to be formed by merger all of 
the assets of Arrow and of Hart & 
Hegeman. 

It was discovered that such a program 
might cast heavy taxes upon the stock- 
holders, and a modification was suggested 
to work out the plan in accordance with 
the reorganization sections of the Rev- 


Stock, 
Stock, 


The relevant 


“No corporation shall acquire, directly or indirectly, the whole or any part of the stock or other share 
capital of two or more corporations engaged in commerce where the effect of such acquisition, or the use 
of such stock by the voting or granting of proxies or otherwise, may be to substantially lessen competition 
between such corporations, or any of them, whose stock or other share capital is so acquired, or to restrain 
such commerce in any section or community, or tend to create a monopoly of any line of commerce.” 
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enue Act of 1928. The stockholders of the 
holding company and the preferred stock- 
holders of both the operating companies 
were notified of the original plan and of 
its modification, and proxies were asked 
so that their votes might be recorded at 
corporate meetings intended to be held to 
carry out the proposal. A two-thirds vote 
of both preferred and common stock is re- 
quired by the law of Connecticut to au- 
thorize a merger. 

In lieu of the original program of dis- 
tribution of the shares owned by the hold- 
ing company to its stockholders, the shares 
of Arrow were transferred to a new com- 
pany, called the Arrow Manufacturing 
Company, and those of Hart & Hegeman 
to another new company, known as the 
H. & H. Electric Company, against the 
issue of all of the shares of these compa- 
nies respectively. The stock so to be 
issued by these two new holding compa- 
nies was, by the direction of the original 
holding company, issued directly to its 
stockholders. As soon as this transfer of 
all its assets had been made to the two 
new holding companies by the old one, the 
latter by corporate action dissolved. 
Thereafter, pursuant to directors’ action, 
the stockholders, preferred and common, 
of the four companies having an interest 
in the assets (Arrow, Hart & Hegeman, 
Arrow Manufacturing Company, and the 
H. & H. Electric Company) approved a 
merger agreement whereby the petitioner, 
The Arrow-Hart & Hegeman Electric 
Company, was formed, which directly 
owned in its own right all of the assets 
formerly belonging to Arrow and to Hart 
& Hegeman. These transactions were 
consummated on or prior to December 31, 
1928, except that the dissolution of the 
first holding company did not become final 
until April 11, 1929, the law of Connecticut 
providing that a final certificate of dissolu- 
tion should not issue until four months 
after the filing of the resolution for dis- 
solution. 

January 11, 1929, counsel notified the 
Commission of the dissolution of the hold- 
ing company and the formation of the peti- 
tioner. June 29, 1929, the Commission 
issued a supplemental complaint, entitled 
jointly against the holding company (the 
original respondent) and the petitioner 
(the corporation formed by the merger). 
After reciting in greater detail than above 
set forth the action taken, this complaint 
asserted that the formation of the petition- 
er was brought about by the contrivance 
and at the instigation of the holding com- 
pany; that the conveyance of the stocks 
of Arrow and Hart & Hegeman to the two 
new holding companies failed to restore 
the assets to the ownership and control of 
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separate groups in the manner the shares 
were held and controlled before the forma- 
tion of the original holding company; that 
the result of the whole plan was not a 
restoration of competition as required by 
the act of Congress, and that the Commis- 
sion’s jurisdiction having timely attached 
could not be ousted by the steps subse- 
quently taken. 

Petitioner answered the supplemental 
complaint, the matter was heard, and the 
Commission made its findings. In addi- 
tion to the facts above recited, the Com- 
mission found that at the time of the 
acquisition of the stocks of Arrow and 
Hart & Hegeman by the holding company, 
those corporations were in direct and sub- 
stantial competition in interstate com- 
merce, and after the formation of the 
holding company competition between 
them had been substantially curtailed. 
The Commission concluded: the acquisi- 
tion by the holding company of the shares 
of the two manufacturing companies might 
substantially lessen competition between 
them, restrain interstate commerce, and 
create a monopoly; the divestment by the 
holding company was not a compliance 
with the Clayton Act; the petitioner was 
organized by the holding company, and its 
creation was an artifice to evade the provi- 
sions of Sections 7 and 11 of the Clayton 
Act, and the effect of the organization of 
the petitioner and “the acquisition by it of 
the common or voting stocks of” Arrow 
and Hart & Hegeman has been, is, and may 
be to suppress competition between the two 
manufacturing companies, to restrain inter- 
state commerce, and to create a monopoly. 


The Commission entered an order com- 
manding the petitioner to cease and desist 
from violation of the provisions of Sec- 
tion 7 of the Clayton Act, and to divest 
itself “of all the common stock of” Hart 
& Hegeman “so as to include in such 
divestment” the said company’s manufac- 
turing plants and equipment, and all other 
property necessary to the conduct and 
operation thereof as a complete going con- 
cern, and so as neither directly nor indi- 
rectly to retain any of the fruits of the 
acquisition of common stock of Hart & 
Hegeman; or, in the alternative, to divest 
itself of “all 'the common stock of? Arrow 
in the same manner. It was further or- 
dered “that such divestment of the com- 
mon stock or assets” of Arrow or Hart 
& Hegeman, as the case might be, should 
not be made directly or indirectly to the 
petitioner or any stockholders, officers, 
employees, or agents of or under the con- 
trol of the petitioner. 

The findings with respect to the effect of 
the acquisition and ownership by the hold- 
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ing company of the shares of the two man- 
ufacturing corporations are attacked as 
unsupported in fact and unjustified in law. 
The record is said to disclose that competi- 
tion was not in fact diminished but pre- 
served. And it is further argued that if 
competition was or might be in some meas- 
ure curtailed by the device of a holding: 
company the result is unimportant and 
insignificant unless the public was injured, 
and not only is there a total absence of 
proof of injury to the public, but much 
affirmative evidence that consumers were 
benefited by reduction of prices conse- 
quent on manufacturing efficiency made 
possible by unified control. 

It is unnecessary to discuss or to decide 
the questions thus raised, for we think the 
Commission lacked authority to issue any 
order against the petitioner. 

Section 7 of the Clayton Act, forbids 
any corporation to acquire the whole or 
any part of the share capital of two or 
more corporations, where the effect of the 
acquisition or the use of the stock by vot- 
ing or otherwise may be to substantially 
lessen competition between such corpora- 
tions, restrain competition in interstate 
commerce or create a monopoly in any 


line of commerce. Section 11° specifies 
the remedy which the Commission may 
apply, namely, that it may, after hear- 


ing, order the violator to divest itself of 
the stock held contrary to the terms of 
the Act. The statute does not forbid the 
acquirement of property, or the merger 


of corporations pursuant to state laws, 


nor does it provide any machinery for com> 
pelling a divestiture of assets acquired by 
purchase or otherwise, or the distribution 
of physical property brought into a single 
ownership by merger. 

If, instead of resorting to the holding 
company device, the shareholders of Arrow 
and Hart & Hegeman had caused a mer- 
ger, this action would not have been a vio- 
lation of the Act. And if, prior to complaint 
by the Commission, the holding company, 
in virtue ot its status as sole stockholder 
of the two operating companies, had caused 
a conveyance of their assets to it, the Com- 
mission would have been without power to 
set aside the transfers or to compel a re- 
conveyance. Thatcher Mfg. Company v. 
Federal Trade Commission, 272 U. S. 554, 
560, 561. : 

Clearly, also, if the holding company 
had, before complaint filed, divested itself 
of the shares of either or both of the man- 
ufacturing companies, the Commission 
would have been without jurisdiction. And 
it might with impunity, prior to complaint, 
have distributed the shares it held pro rata 
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amongst its stockholders. The fact that 
in such case the same group of stockhold- 
ers would have owned shares in both com- 
panies, whereas theretofore some owned 
steck in one corporation only, and some 
held stock solely in the other, would not 
have operated to give the Commission 
jurisdiction. For if the holding corpora- 
tion had effectually divested itself of the 
stock, the Commission could not deal with 
a condition thereafter developing although 
thought by it to threaten results contrary 
to the intent of the Act. Compare National 
Harness etc. Association v. Federal Trade 
Commission, 268 Fed. 705; Chamber of Com- 
merce v. Federal Trade Commission, 280 
Fed. 45. 

Moreover, the holding company could 
have ousted the Commission’s jurisdiction 
after complaint filed, by divesting itself of 
the shares, for that was all the Commission 
could order. And if it had so divested 
itself the transferees of the shares could 
immediately have brought about a corpo- 
rate merger without violating the Clayton 
Act. We think that is precisely the legal 
effect of what was done in the present case. 
The holding company divested itself of the 
shares, and thereafter the owners of these 
common shares united with the holders of 
the preferred shares to bring about a mer- 
ger. 

The Commission apparently was doubt- 
ful of its authority to promulgate the order 
which it entered: This is evidenced by the 
terms of the finding’s and the order. In its 
final conclusion the Commission refers to 
“the acquisition by the said new respondent 
[the petitioner] through merger, of the 
common or voting stocks of the said Hart 
& Hegeman Manufacturing Company and 
Arrow. Electric Company) "] >. > ,”-and 
denominates this a violation of Section 7 
of the Clayton Act. This, of course, is 
in the teeth of the obvious fact that the 
petitioner never acquired the stock of 
either Arrow or Hart & Hegeman. In its 
order the Commission directs that the peti- 
tioner cease and desist from violation of 
the provisions of Section 7 of the Act, and 
“divest itself absolutely, in good faith, of 
all common stock of the Hart & Hegeman 
Manufacturing Company acquired by it as 
a result of the merger’; and then adds that 
it shall do this so as to include in such 
divestment the manufacturing plants and 
assets of Hart & Hegeman; and in the 
alternative the order applies to the stock 
and manufacturing plants of Arrow. This 
is a tacit admission that the Commission 
is without jurisdiction to act unless the 
alleged violator holds stocks of other cor- 
porations. The Commission’s own find- 
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ings show that the petitioner never held 
any stock of either company, but the order, 
nevertheless, requires that the petitioner 
divest itself of those stocks. 

The argument on behalf of the Commis- 
sion is that while it is true that the peti- 
tioner never owned any stock of Arrow or 
Hart & Hegeman, the holding company, 
against whom the complaint was originally 
directed, did hold such stocks in violation 
of the statute when the proceeding was 
initiated; and, instead of parting with the 
shares in good faith, ineffectually attempt- 
ed to alter the status by initiating and 
carrying through the merger, the dissolu- 
tion of which is the aim of the Commis- 
sion’s order. 

We think the Commission’s premise with 
respect to the activities of the holding 
company in bringing about the merger is 
without support. When the Commission 
filed its complaint those who had previ- 
ously been the common stockholders of 
Arrow and Hart & Hegeman, respectively, 
had become the owners of the shares of 
the holding company. While those shares 
represented at two removes the physical 
- assets of the enterprise, they nevertheless 
evidenced the equity ownership of those 
assets. At that time Arrow and Hart & 
Hegeman were still separate corporate 
entities, and about 73% of their outstand- 
ing capital stock was preferred stock held 
by the public, in no wise affected by the 
creation of the holding company. After 
the holding company had conveyed the 
Arrow stock to a new holding company, 
and the Hart & Hegeman stock to another 
new holding company, the only persons who 
could bring about a merger and conse- 
quent consolidation of assets were the pre- 
ferred and common stockholders of Arrow 
and Hart & Hegeman. Under the laws of 
Connecticut two-thirds of the outstanding 
stock of each class had to vote affirmatively 
to authorize a merger. While the holding 
company proposed the plan for accom- 
plishing a merger, and sponsored: the pre- 
liminary steps to that end, obviously that 
company had no power to consummate it. 
That power resided in the equity owners of 
the assets. the preferred and common 
stockholders of Arrow and Hart & Hege- 
man. The common stockholders acted 
through the two holding companies, but 
the ultimate decision and action was theirs, 
through whatever instrumentality effected. 
Quite as vital to the accomplishment of 
the plan was the consent of preferred 
stockholders. It is true the consent was 
given through execution of proxies; but 
the shareholders were at liberty to give or 
to withhold their proxies, and it would be 
quite beyond reason to hold, as the Com- 
mission suggests, that all corporate entities 
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and all stockholder relationship to the 
property should be disregarded and the 
original holding company be treated as the 
sole and efficient agent in the accomplish- 
ment of the merger. To do this would be 
to disregard the actualities, including the 
fact that the holding company had been 
effectually dissolved before the merger was 
voted upon by any of those having an 
equity interest in the assets. 

But if we assume that the holding com- 
pany against which the complaint was orig- 
inally directed, brought about a change in 
legal status, so that before the Commission 
acted, that company ceased to exist, as did 
the shares it formerly owned, and a cor- 
poration formed by merger held all the 
assets in direct ownership, the respond- 
ent’s position is no better. The Commis- 
sion is an administrative body possessing 
only stich powers as are granted by statute. 
It may make only such orders as the Act 
authorizes; may order a practice to be dis- 
continued and shares held in violation of 


the Act to be disposed of; but, that accom- 
plished, has not the additional powers of a 


court of equity to grant other and further 
relief by ordering property of a different 
sort to be conveyed or distributed, on the 
theory that this is necessary to render 
effective the prescribed statutory remedy. 
Compare Federal Trade Commission v. East- 
man Kodak Co., 274 U. S. 619, 623. Where 
shares acquired in violation of the Act are 
still held by the offending corporation an 
order of divestiture may be supplemented 
by a provision that in the process the of- 
fender shall not acquire the property rep- 
resented by the shares. Federal Trade 
Commission v. Western Meat Co., 272 U. S. 
554. In the present case the stock which 
had been acquired contrary to the Act was 
no longer owned by the holding company 
when the Commission made its order. Not 
only so, but the holding company itself had 
been dissolved." The petitioner, which came 
into being as a result of merger, was not in 
existence when the proceeding against the 
holding company was initiated by the Com- 
mission, and never held any stock con- 
trary to the terms of the statute. If the 
merger of the two manufacturing corpora- 
tions and the combination of, their assets 
was in any respect a violation of any anti- 
trust law, as to which we express no opin- 
ion, it was necessarily a violation of 
statutory prohibitions other than those 
found in the Clayton Act. And if any rem- 
edy for such violation is afforded, a court 
and not the Federal Trade Commission is 
the appropriate forum. Compare Federal 
Trade Comunission wv. TWVestern Meat Co., 
Supra. 


The judgment is reversed. 
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Mr.. Justice Stone: J think the decree 


should be affirmed. 


While a proceeding was pending before 
the Federal Trade Commission to compel 
a holding company to divest itself of the 
controlling common stock of'two compet- 
ing corporations which it had acquired in 


violation of Sec. 7 of the Clayton Act,- 


that stock was used to effectuate a merger 
of the competing corporations. It is now 
declared, that, however gross the violation 
of the Clayton Act, however flagrant the 
flouting of the Commission’s authority, the 
celerity of the offender, in ridding itself of 
the stock before the Commission could 
complete its hearings and make an order 
restoring the independence of the com- 
petitors, leaves the Commission powerless 
to act against the merged corporation. 
This is the case, it is said, because the 
Clayton Act does not, in terms, forbid 
mergers, which may be formed by the 
stockholders of independent competing 
corporations; and, since the holding com- 
pany was not the “sole and efficient agent 
in the accomplishment of the merger,” 
which was effected upon the consent of 
the various classes of stockholders of the 
merged companies, it is concluded that the 
holding company, by its divestment of 
the stock, complied with the Clayton Act and 
in effect did “all the Commission could 
order,” so there is no longer any ground 
for complaint. Further, notwithstanding 
the authority broadly conferred on the 
Commission “to enforce compliance” with 
§ 7 “whenever any person... 
has violated” its provisions, it is said that 
as the statute in terms specifies only a 
single method by which compliance can be 
compelled, by ordering the offender to di- 
vest itself of the stock, the Commission 
can make no other form of order. 

Apart from the objection that the deci- 
sion now reached is calculated to encour- 
age hasty and ill considered action by the 
Commission in order to avoid defeat of 
its jurisdiction by the adroit manipulations 
of offenders against the Clayton Act, I am 
unable to construe so narrowly a statute 
designed, as I think, to prevent just such 
suppression of competition as this case 
exemplifies. 

1. It is true that the Clayton Act does 
not forbid corporate mergers, but it does 
forbid the acquisition by one corporation 
of the stock of competing corporations so 
as substantially to lessen competition. It 
follows that mergers effected, as they com- 
monly are, through such acquisition of 
stock necessarily involve violations of the 
Act, as this one did. Only in rare instances 
would there be hope of a successful merger 
of independently owned corporations by 


securing the consent of their stockholders 
in advance of the acquisition of a working 
stock control of them. Hence, the estab- 
lishment of such control by the purchase 
or pooling of the voting stock, often ef- 
fected in secrecy, is the normal first step 
toward consolidation. It is by this process 
that most corporate consolidations have 
been brought about, often by adding one 
consolidation to another through periods 
of years. Compare Standard Oil Co. vw. 
Umited States, 221 U. S. 1; United States v. 


American Tobacco Co., 221 U. S. 106; United 


States v. United States Steel Corp., 251 U.S. 
417; see Bonbright and Means, The Hold- 
ing Company, 30, 50. 

Unless we are to close our eyes to this 
open chapter in the record of corporate 
concentration, an examination of the legis- 
lative history of the Clayton Act, and that 
of the earlier Sherman Act, can leave no 
doubt that the former was aimed at the 
acquisition of stock by holding companies 


not only as itself a means of suppressing 


competition but as the first and usual step 
in the process of merging competing cor- 
porations by which a suppression of com- 
petition might be lawfully perpetuated. 
The Clayton Act thus reached one of the 
evils aimed at, the merger of competing 
corporations through stock control, in its 
most usual form by forbidding the first 
step, the acquisition of the stock of a com- 
peting corporation, and by conferring on 
the Trade Commission authority to deal 
with the violation. It seems plain, there- 
fore, that the illegality involved in acquiring 
the common stock of the competing com- 
panies, which was the first step upon the 
path leading toward the merger, was 
neither lessened nor condoned by taking 
the next and final steps in completing the 
fusion of interests. There is, then, no basis 
for contending that the Act has not been 
violated, or that the violation has been ex- 
cused simply because events were pushed 
to the very conclusion that § 7 was designed 
to forestall. 


2. It is also true that the holding com- 
pany had divested itself of the stock of the 
two competing operating companies before 
the Commission had had an opportunity 
to make its order; but it does not follow 
that it had done all that the Commission 
could command and that thus the statute 
was satisfied. Mere divestment of the 
stock is not enough. The manner of di- 
vestment is likewise subject to the require- 
ments of the Clayton Act. This Court has 
recognized that the purpose of the Act is 
to restore the competition suppressed by 
the acquisition of the stock and has spe- 
cifically held, over objections such as are 
now made, that the Commission has power 
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not only to order divestment but to pre- 
scribe that it shall be done in a manner 
that will restore competition. Federal Trade 
Commission v. Western Meat Company, 272 
U. S. 554. 

Here the Commission has held that the 
divestment was not a compliance with the 
statute. In determining whether it was 
right in this conclusion, the manner of di- 
vestment and the activity of the holding 
company after the complaint of the Com- 
mission was filed and before the final mer- 
ger of the two operating companies are 
of crucial significance. 


When the complaint was filed the hold- 
ing company was in complete control of 
the two operating companies through own- 
ership of their common stock, which alone 
had voting power. From the moment of 
the acquisition of the stock it had been 
and it continued to be a violator of the 
Clayton Act. Promptly after the complaint 
was filed it took measures to secure all 
the fruits of its violation. It first proposed 
by letter to its stockholders a consolidation 
of the two operating companies, and at a 
special meeting its board of directors for- 
mulated a detailed plan for merger. This 
plan involved the organization of the two 
new holding companies, the transfer to 
them respectively by the first holding com- 
pany of its respective holdings of the com- 
mon stock in the two operating companies 
in exchange for the distribution by the new 
holding companies of their stock to the 
stockholders of the first holding company. 
Thus for each share in the first holding 
company owned by its stockholders they 
were to receive one share in each of the 
new holding companies. The original hold- 
ing company was then to be dissolved and 
the four remaining companies, the two new 
holding companies and the two operating 
companies, were to be merged. 

The plan, from the beginning, contem- 
plated that the four companies should be 
bound by formal agreement to effect the 
merger. It was adopted at a specially called 
meeting of the stockholders of the first 
holding company and was carried into 
effect under its active direction and con- 
trol. Before its dissolution, by exercising 
that control it had created the two new 
holding companies, committed all four of 
its subsidiary corporations to the merger 
both by their corporate action and by bind- 
ing agreement, and had secured the ap- 
proval of its action by its own stockholders. 
It will be observed that the original hold- 
ing company did not divest itself of the 
stock of the two competing operating com- 
panies in the only manner by which com- 
petition could have been restored—by 
returning the stock to the respective stock- 
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holders of the operating companies, from 
whom it had been secured, or to their suc- 
cessors. Instead, it continued the sup- 
pression of competition by placing the 
stock of the two operating companies re- 
spectively in control of the two new hold- 
ing companies, tied by contract to effect 
the merger, and by the method of dis- 
tributing the stock of the new holding 
companies equally to its own stockholders 
it lodged common ownership and control 
of both the new holding companies in the 
two groups of stockholders of the original 
operating companies. The first holding 
company created the two new ones and 
throughout guided their policy, as it did 
that of the two operating companies. 
Acting in concert and in accord with the 


-prearranged plan, all cooperated in execut- 


ing it, and all, together with their creature, 
the merged company, were conscious bene- 
ficiaries of the violation of the statute. 


By thus manipulating its illegally ac- 
quired stock control of the operating com- 
panies, the first holding company avoided 
such a distribution of the stock as would 
have restored competition, and made easy 
the merger which, if the stock had been 
returned to those from whom it had orig- 
inally been acquired, would have been diffh- 
cult or impossible. Upon these and other 
facts, which need not now be detailed, the 
Commission made its finding, abundantly 


supported by evidence, that the course of 


action taken by the holding company was 
not to restore competition between the 
operating companies, but was “an artifice 
and subterfuge designed in an attempt to 
evade thé Clayton Act, to perpetuate the 
elimination of competition,’ which it had 
brought about by the acquisition of the 
stock of the operating companies. 

That the stockholders in the successive 
holding companies, who were the ultimate 
owners of the operating companies, con- 
sented to all this; that two-thirds of the 
non-voting preferred stock of the operat- 
ing companies which had never been lodged 
in the holding companies consented to it; 
that the merger might possibly have been 
effected in some other way, had competi- 
tive conditions been restored; all seems 
without significance. While under local 
statutes merger could not have been ef- 
fected without the consent of the preferred 
stock, equally the consent of the common 
stock acquired through viclation of the 
Clayton Act was required to accomplish 
the desired end. A prohibited act is no 
less illegal because its success involves the 
cooperation of other actors. It was the 
suppression of competition by the holding 
company, through the use which it made 
of the illegally acquired stock of the oper- 
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ating companies, and its manner of dispos- 
ing of the stock so as to continue that 
suppression, which were violations of the 
Clayton Act and in conflict with the au- 
thority of the Commission. This was not 
any the less so because others consented. 


Doubts whether the divestment effected 
by the first holding company was all that 
the Commission could have ordered are 
dissipated by our decision in Federal Trade 
Commission v. Western Meat Company, 
supra. There we upheld an order of divest- 
ment which directed that in transferring 
the stock the respondent corporation could 
not use it to acquire any of the property 
of the competing corporation, and that 
none of the stock could be transferred to 
anyone having any connection with or in 
any way under the influence of the offend- 
ing corporation. Here we need not go 
so far. 


3. There remains the question whether 
the Commission is now powerless to undo 
a consummation which, at an earlier stage, 
it could have prevented. It is said, as a 
matter of statutory construction, that the 
grant to the Commission of specific power 
to command offenders to divest themselves 
of illegally acquired stock excludes the 
possibility of its ordering anything more 
or different, however incidental or neces- 
sary it may he to the exercise of the grant- 
ed power. 

It would seem that this point also had 
been settled by our decision in the IVestern 
Meat Company case, where the offending 
company, through stock ownership, had 
acquired possession of the property and 
control of the business of a competitor. It 
wished to be free to divest itself of the 
stock without restriction, in order that it 
might acquire ownership of the competi- 
tor’s property by transferring the stock to 
hands that would make merger easy. It 
was argued to us there, as it is here, that 
the statute provides only that the Com- 
mission may order divestment of the stock; 
that it does not say that the Commission 
can command relinquishment of the power, 
derived from the stock ownership, to bring 
the competitor, or its property, under the 
control of the offending corporation, either 
directly, or through transfer of the stock 
into friendly hands. But that argument 
was rejected, and the order directing di- 
vestment of both the property and stock 
by placing both in the hands of those not 
under the influence or control of the of- 
fender was upheld. This Court said, p. 559: 


“Further violations of the Act through continued 
ownership could be effectively prevented only by 
requiring the owner wholly to divest itself of the 
stock and thus render possible once more free play 
of the competition which had been wrongfully sup- 
pressed. The purpose which the lawmakers enter- 


tained might be wholly defeated if the stock could 
be further used for securing the competitor’s prop- 
erty. And the same result would follow a transfer 
to one controlled by or acting for the respondent.” 
No more here, than there, should it be said 
that the purpose of the statute must be 
defeated because the lawmakers did not 
attempt to provide with a meticulous pre- 
cision how the Commission should proceed 
in every contingency that might arise. 
The dominating purpose of the statute is 
to restore to its original state the compe- 
tition suppressed by the acquisition of the 
stock, and, just as we rejected a rigid liter- 
alism there in order to effect that purpose, 
and upheld an order which was but inci- 
dental, though necessary, to the effective 
exercise of the power specifically granted, 
so we should reject it now. Just as in that 
case we upheld the Commission’s order 
directing the surrender of one of the fruits 
of the wrongful stock ownership—the 
power to place a competing unit under the 
offender’s domination—so should we now 
sustain the order commanding relinquish- 
ment of another of the fruits of that own- 
ership—the accomplished merger. 


Even if the question were a new one in 
this Court, no plausible reason has been 
advanced for interpreting this remedial 
statute as though it were a penal law. The 
Clayton Act was designed to prevent 
abuses growing from deficiencies due to 
the generality of the Sherman Act. It 
sought to accomplish that end by confer- 
ring upon the Commission the power to 
strike at specific practices. In this, as in 
most schemes for regulation by adminis- 
trative bodies, there must be a balance 
between the general and the particular. 
When the courts are faced with interpreta- 
tion of the particular, administration breaks 
down and the manifest purpose of the 
legislature is defeated unless it is recog- 
nized that, surrounding granted powers, 
there must be a penumbra which will give 
scope for practical operation. Jn carrying 
such schemes into operation the function 
of courts is constructive, not destructive, to 
make them, wherever reasonably possible, 
effective agencies for law enforcement and 
not to destroy them. 

That the merged corporation is different 
from the original offender should lead to 
no different conclusion. It is but the crea- 
ture and alter ego of the offender, created 
by the offender's exercise of power over 
the illegally acquired stock for the very 
purpose of perpetuating the suppression 
of competition which the Commission from 
the start had power to forbid. To declare 
that an offender, whose cause is pending 
before the Commission, can effect through 
its creatures and agents what it may not 
itself do, would nullify the statute. 
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Some scope may be given to the doctrine 
of lis pendens. It is true that the Commis- 
sion is an administrative body, and not a 
court. But it exercises many of the powers 
conventionally deemed judicial. It is au- 
thorized to bring offenders before it to 
determine whether they are violators of 
the Act, and, if so, “to enforce compliance” 
by commanding that the violation cease. 
There is as much reason to believe that 
Congress did not intend to deny to the 
Commission the authority to exercise effec- 
tively the granted power, and thus to pre- 
serve its jurisdiction until its tunction 
could be executed, as there would be were 
similar powers extended to a court of in- 
ferior jurisdiction. This is the more evi- 


dent when it is remembered that obedience 
to the Commission’s orders cannot be com- 
pelled without first subjecting them to the 
scrutiny of a court. Recognition of its 
authority involves neither departure from 
accepted principles nor any risk of abuse. 

These considerations demand our rejec- 
tion of the contention that an offender 
against the Clayton Act, properly brought 
before the Commission and subject to its 
order, can evade its authority and defeat 
the statute under cover of a cleverly erect- 
ed screen of corporate dummies. 


The Curr Justice, Mr. Justice BRANDEIS, 
and Mr. Justice Carpozo concur in this 
opinion. 


[| 55,047] Interstate Commerce Commission v. Pennsylvania Railroad Company 


et al. 
United States Supreme Court. 


No. 361. 


March 19, 1934. 


On writ of certiorari to the U. S. Circuit Court of Appeals, Third Circuit. 


The acquisition of the stock of a competitor does not of itself constitute a violation 
of the Clayton Act, as it is necessary to prove more than the mere possibility that such 


control will be used to lessen competition. 


The opinion of the Third Circuit Court of Appeals appears at {J 55,035. 


Decree affirmed, by equally 
Mr. Justice Roberts took no 


Per CuriaAM: 
divided court. 


part in the consideration or decision of this 
case. 


[] 55,048] Federal Trade Commission v. Inecto, Inc. 
United States Circuit Court of Appeals for the Second Circuit. April 2, 1934. 


In an application by the Federal Trade Commission for the enforcement of an order. 
a motion by the Commission for leave to present only so much of the evidence as the 
Commission relies on to support those of its findings which bear upon the issues pre- 
sented in the cause was denied, as Section 5 of the Federal Trade Commission Act 


require that the transcript of the entire record shall be 


upon printing less. 


Before: Manton, Swan and Cuass, Cir- 
cuit Judges. 

PER CurtIaAM: Under Sec. 5 of the. 
Federal Trade Commission Act, the Com-: 
mission is required to file in this court, a 
transcript of the entire record in a pro- 
ceeding for the enforcement of an order 
made by the Commission to cease: and 
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printed unless the parties agree 


desist a practice of the respondent in its 
business. Section 5 provides that this 
court has jurisdiction to “make and enter 
upon the pleadings, testimony and proceed- 
ings set forth in such transcript a decree 
affirming, modifying. or setting aside the 
order of the commission. The findings of 
the commission as to the facts, if sup- 
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ported by testimony, shall be conclusive.” 
(See: F. T. C. v. Balme, 23 Fed. 2, 615 
{C. C. A. 2]). 

The court will have no occasion to resort 
to the record on which the findings were 
based, unless it be asserted by the respond- 
ent that the order is not supported by the 


evidence. Natl. Harness Mfgrs. Assn. v. 
FOYT. C., 261° Fed? 170 (C“C. Al'6). “Upon 
our review, it will be our duty to ascer- 
tain whether such finding is supported by 
any evidence, if it be challenged. Peti- 
tioner asserts that part of the issues of 
fact tried in this case were determined in 
favor of the respondent and are no longer 
in issue; that there will be no occasion to 
consider any portion of that evidence con- 
cerning these issues. The petitioner asks 
to print only so much of the evidence as it 
relies upon to support any finding or find- 


ings which bear upon the issues to be pre- 
sented to this court. 


“Rule 21, subdiv. 2 of this court, in an ap- 
plication for the enforcement of an order, 
requires that the transcript of the entire 
record shall be printed and unless the par- 
ties agree upon printing less, we cannot 
do otherwise than require all the testi- 
mony to be printed as constituting the 
record for our review. Contentions are 


made by respondent that it would be nec- 
essary to examine it all to ascertain if 
there is a violation of the order to cease 
and desist. The one way that we can 
answer that inquiry is by reading the entire 
record and this we can only do if it is 
before us in the form required by our 
rule. 
Motion denied. 


[f 55,049] Quittner et al. v. Motion Picture Producers and Distributors of America, 


Inc., et al. 


United States Circuit Court of Appeals for the Second Circuit. 


April 9, 1934, 


On a motion of a litigant to sue as a pauper in a suit for treble damages for violation 
of the Clayton Act, it is not necessary for the attorney representing the litigant on a 
contingent contract to file a pauper affidavit in New York, as statutes of New York 
prohibit an agreement by an attorney to pay costs or printing expenses in a suit 


for a client. 


Manton, Circuit Judge. Appellants have 
appealed from a judgment of the United 
States District Court for the Southern Dis- 
trict of New York entered upon a dismissal 
of their complaint at the end of their case. 
In this application they seek, pursuant to 
§§ 832, 834, Title 28 U. S. Code, to prose- 
cute their appeals in forma pauperis. Per- 
mission so to do is granted to a citizen of 
the United States, in civil or criminal 
cases, upon the order of the court, with- 
out being required to prepay fees or costs 
-or to pay for the printing of the record 
in the appellate court or to give security 
for costs. The affidavit justifying the entry 
of such an order must satisfy the court 
that, because of the poverty of the peti- 
tioner, he is unable to pay the costs of his 
appeal or to give security for the same, and 
that he ‘believes that he is entitled to the 
redress he seeks in such appeal. He must 
set forth briefly the nature of his appeal. 
This the petitioners have done in their 
petition. 


The record is voluminous and prohibi- 
tive for appellants to print. The affidavit 
of the appellant Quittner shows his im- 
poverished state and financial inability to 
pay for the printing of the record or to 
give security for costs. There are 6000 
pages of testimony and a great quantity of 
documentary evidence. It appears in his 
statement of facts and in the opinion rend- 
ered by the court below and counsel’s cer- 
tificate, that the appeal is taken in good 
faith with reasonable expectation of suc- 
cess. It is a suit for treble damages for 
violation of the provisions of the Clayton 
Act, (5 US) Gasa15): 


The attorneys for appellants are said 
to be interested in the outcome, because 
of a contingent interest in the proceeds 
for their professional services rendered and 
to be rendered, and therefore, it is said, 
they should file a pauper oath to justify 
the order prayed for. Their agreement 
with their clients does not require them to 
pay the costs or printing expenses. Such 
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QOuittner v. Motion Picture Producers and Distributors 


an agreement would violate § 274 of the 
New York Penal Law and be against public 
policy and, indeed, would constitute a 
champertous agreement. In the Matter of 
Gilman, 241 N. Y. 265. As there stated, 
“There is to be no barter of the privilege 
of prosecuting a cause for gain in exchange 


for the promise of the attorney to prose- 
cute at his own expense.” 


In a case where the court has required 
such an oath by the attorney (U. S. ex rel. 
Randolph v. Ross, 298 F. 64 [C.C.A. 6]), 
the district court rule required such an 
affidavit by the attorney who prosecuted 
the case on a contingent fee basis. There 
the statute of the State of Tennessee, 
where the cause of action was prosecuted 
(Act of 1899, ch. 173; Shannon’s Code 1917, 
§§ 3174, 3175), did not make such an agree- 
ment unlawful. The court found the giv- 
ing of cost bonds generally by attorneys 
not to be unethical. There is similar au- 
thority in the 9th Circuit (Chetkovich v. 
United States, 47 F. 2, 894 [C.C.A.]; also 
‘Boyle v. Great No. Ry. Co., 63 F. 539 [C.C.D. 
Washington] and Feil v. Wabash Ry., 119 
F. 490). In each case the attorneys had a 
contingent contract and it was held that 
the plaintiff was not entitled to sue as a 
poor person upon an affidavit showing the 
poverty of the litigant only, but that the 
attorney must also file a like oath or go 
security for costs. In Clark v. Umited States 
[DECe Wee D. Moslm (57 = HedaeZ e214) sein 
a well reasoned opinion, it was held that 
a pauper afhdavit by an attorney who rep- 
resented the pauper on the contingent con- 
tract was unnecessary as a- condition 
precedent to the prosecution of the action. 
We are in accord with the reasons set forth 
in that opinion. 


An attorney having a contingent interest 
in a litigation, as payment for his serv- 
ices, is in a different situation from one 
having a direct interest in the recovery. 
Attorney’s services, in his professional ca- 
pacity, are subject to the restrictions placed 
upon him by the rules of ethics of his 
profession. He may not or should not be 
permitted to do more than give his serv- 
ices upon the prospect of success. He 
should never be called upon nor promise 
to finance the litigation, either by paying 
the expenses or the printing charges. In 
New York State to do so would run counter 
to the statute declaring such conduct cham- 
pertous. There is nothing in the statute 
which requires the attorney to make such 
an affidavit. The humane thought under- 
lying the statute is to assist the poor and 
afford an opportunity to prosecute their 
just claims where, if they met the costs 


of litigation, it would be prohibitive. It 
would conflict with the phrase of the stat- 
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ute and surely with its spirit to say that 


not only must the litigant, who sues, show 
himself to be a pauper but that his attorney 
must be found in the same category. The 
statute was intended for the benefit of those 
who are too poor to give security for costs; 
it was not intended to compel pauper law- 
yers to represent them; it is an affront 
to the dignity of the profession to think 
otherwise. 


The corporation may not succeed in this 
motion for it is not a citizen. The indi- 
vidual has shown reason and justification 
for his petition and the motion will be 
granted as to him. Three copies of the 
stenographer’s minutes and copies of the 
exhibits should be furnished. 

Motion granted accordingly; denied as to 
appellant corporation. 

L. Hanp (dissenting): So far as I can 
find, it is established by all the well-con- 
sidered cases that, whenever no champert- 
ous agreement is involved, an attorney 
prosecuting an action on a contingent basis 
must under this statute show that he also 
is too poor to print the appeal papers. 
United States ex rel. Randolph v. Ross, 298 
Fed. Rep. 64 (C. C. A. 6); Chektovich v. 
United States, 47 F. (2d) 894 (C. C. A. 9); 
Bovle v. Gt. Northern Ry. Co., 63 Fed. Rep. 
539; Feil v. Wabash Ry. Co., 119 Fed. Rep. 
490; Silvas v. Arizona Copper Co., 213 Fed. 
Rep. 504. He is regarded as one of the 
beneficiaries, really a part owner of the 
cause of action, and falls within the rule 
that all beneficiaries must join in the oath. 
Clay v. Southern Ry., 90 Fed. Rep. 472 (C. 
C. A. 6); Volk v. Sturtevant Co., 99 Fed. 
Rep. 533 (C. C. A. 1); Reed v. Pennsylvania 
Co., 111 Fed. Rep. 714. In United States 
ex rel. Payne v. Call, 287 Fed. Rep. 520 
(C. C. A. 5), the attorney had agreed to 
pay the expenses of the suit at the time 
of his retainer, and that was concededly 
champertous. Clark v. United States, 57 Fed. 
(2d) 214,’is in frank disagreement with the 
general rule, and rests upon a distinction 
between an attorney and other beneficiaries 
which 1s not apparent to me. There would 
be nothing champertous in the attorneys’ 
defraying the cost of an appeal in this case, 
and indeed if the client is as poor as he 
says, I cannot see how it can be prosecuted 
even on typewritten papers unless they do 
so in part. I agree of course that they 
could not agree to pay the expenses of the 
litigation as a consideration of their re- 
tainer. But if they did not do so, and if, 
as they lawfully might, they had a con- 
tingent interest in the recovery, it is not 
the law of New York that advances vol- 
untarily made by them to protect that in- 
terest are champertous. Weeks v. Gattel, 
125 App. Div. 402; aff'd. 193 N. Y. 681; 
In re Gilman, 251 N. Y. 265. I can see no 
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reason for refusing to follow the uniform 
rule in other Circuit Courts of Appeal, or 
why a lawyer who has made himself in 
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effect a part owner of the cause of action, 
should enjoy an immunity which other per- 
sons in the same case do not have. 


United States District Court, Southern District of New York. March 29, 1934. 


Under the federal law, persons who were not parties to an injunction suit may 
nevertheless be found guilty of the violation of such injunction if they had knowledge 
of such injunction, even though obtained merely through a newspaper statement. 


The opinion of the Court, delivered by 
District Judge Caffey, is digested as fol- 
lows: 

Defendant Schomer‘is not on trial. Noth- 
ing said or done in disposing of the case, 
as it affects the remaining defendants, is 
to be taken as applying to him. The court 
is here concerned only with the decree of 
February 6, 1932. It has been argued that 
the decree is not applicable to the Schoctim 
Union or to defendant Frankel, because 
they were not parties to the injunction suit. 


Held that this contention is without 
merit. It is plain that both had knowledge 
of the injunction. It is further established 
beyond the realm of controversy that each 
of the defendants had knowledge of the in- 
junction at the time of the occurrence of 
any of the events which it is material to 
consider on this trial. In that respect, the 
Federal law is different from the State 
law. Under the Federal law there is no 
necessity, as there is under the State law, 
of service of an injunction order or of a 
certified copy of it. Knowledge, even 
though obtained merely through a news- 
paper statement, of an injunction by a Fed- 
eral court puts it into effect so far as 
concerns its prohibitions against all who by 
its terms are to be bound. The determina- 
tion of this case turns on the credibility of 
witnesses and the weight of evidence. It 
was the intention, so far as, in the per- 
formance of its duties under the law, the 


court could do it, to put an end to unlawful 


evil practices in the poultry industry and to 
bring future conduct. of those who were 
enjoined into harmony with. the laws. of 
the United States. The prohibitions of the 
decree are not to be defied. Whether those 
prohibitions be wise or unwise, whether 
those prohibitions be right or wrong,—and 
in this instance they are right, because the 
Supreme Court of the United States has 
said they are right,—they are to be obeyed 


so long as they stand. The proof of guilt 
with respect to the use of the positions 
of the delegates in the sale of poultry feed 
is overwhelmingly convincing. It is es- 
tablished by the evidence to the court’s 
satisfaction beyond a reasonable doubt that 
defendants Joseph Weiner and Arthur Her- 
bert are guilty. The court is not convinced 
by the requisite measure of proof, however, 
of the guilt of Charles Herbert. In so 
far as count 4 concerns defendant Rosen- 
stein, the court will consider it in connec- 
tion with so much of count 21 as relates 
to the sale of poultry feed. Under the 
proof, defendant Rosenstein is equally guilty 
with defendants Weiner and Arthur Her- 
bert under count 4. Rosenstein is also 
guilty of the charge in that portion of 
count 21 with respect to poultry feed. De- 
fendants Weiner and Arthur Herbert are 
not named in count 21. Rosenstein know- 
ingly participated in the prohibited use of 
the delegates. It is the same, so far as 
affects the issue of his guilt or innocence, 
as if he had himself been a delegate. He 
was the president of the corporation. He 
employed and associated himself with the 
delegates in carrying out the plan for using 
those delegates with the aim and intention 
of putting such pressure on marketmen, 
and others engaged in the poultry business 
where there was occasion to employ union 
labor, that they dare not refuse to buy 
poultry feed from the Metropolitan corpo- 
ration. Under counts 5 and 6 as to the 
S. S. & B. Market, defendant Weiner is 
overwhelmingly proved guilty. There is 
no explanation whatsoever in the credible 
testimony, nor on the established facts, 
except that defendant Weiner either caused 
or participated in causing the wrecking of 
that market. Under count 11, concerning 
Schechter Brothers, defendant Frankel in 
the court’s judgment is clearly guilty. It 
is not established to the court’s satisfaction 
that he was a participant in the injection 
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of emery into the oil or otherwise into 
the motor; but that he was a participant 
in the doing of the act charged in count 11 is 
established beyond a reasonable doubt. 
The forcing of the purchase of poultry feed 
from particular sellers at high prices,—at 
prices higher than the marketmen could 
buy from other dealers in poultry feed,— 
put an additional burden on the backs of 
consumers. That is a thing the decree was 
designed to correct. The forcing upon 
marketmen of the payment of high charges 
for the use of coops likewise was. intended 
to be stopped, in order to avoid the addi- 
tional expense imposed on the consumer. 
As to the charges in counts 12, 13 and 16, 
and as to so much of count 17 as concerns 
interference with or refusal of loading, the 
evidence establishes beyond a reasonable 
doubt that defendant Keslin is guilty as 
charged. The three union defendants, de- 
fendant Charles Herbert and defendant 
Aaron Weissler are acquitted of all charges. 


Scurlock Chevrolet Co. v. Chevrolet Motor Co. 


The sentence of the court is that defend- 
ant Weiner be imprisoned in the United 
States House of Detention for six months; 
and that under counts 5 and 6 he be im- 
prisoned in the penitentiary for two years; 
service of the two years’ sentence to begin 
when defendant is released from the sen- 
tence that he is now serving under con- 
viction in the State court. In so far as 
lawful, the court would be willing to ar- 
range in the judgment that the six months’ 
sentence shall run concurrently with the 
two-year sentence. Upon that question the 
parties may be heard. Term of the court 
extended for that purpose. Defendant 
Arthur Herbert is to be imprisoned for 
six months, defendant Rosenstein for six 
months, and defendant Frankel for three 
months, in the United States House of De- 
tention. The sentence of defendant Keslin 
is three months in the United States House 
of Detention. 


[f] 55,051} Scurlock Chevrolet Co., a corporation, v. Chevrolet Motor Company of 


California, a corporation, et al. 


United States District Court, Southern District of California, Central Division. 


No. 6173-C. March 19, 1934. 


An agreement among manufacturers and distributors of Chevrolet automobiles 
to adhere to a fixed schedule of prices at which used automobiles are to be accepted 
in part payment for Chevrolet automobiles, is not in violation of Section 1 of the Sher- 


man Anti-Trust Act. 


CoscRAVE, District Judge. The plaintiff 
held under contract, executed by one of 
the defendants, an agency for the sale of 
Chevrolet motor vehicles and replacement 
parts in the City of Van Nuys in this 
district. The commodities which were the 
subject of the contract were manufactured 
in the State of Michigan and shipped from 
that state to the State of California. The 
contract provides that either party thereto 
may cancel it on giving the other party 
thirty days’ notice. The defendants are the 
manufacturers residing outside of Cali- 
fornia, the distributor, a California cor- 
poration, and others associated with it 
residing in California. Such being the case 
it is plain that unless the action is found 
to be brought under the anti-trust laws of 
the United States this court has no juris- 
diction, as diverse citizenship is lacking be- 
tween some of the parties defendant and 
plaintiff, 

Plaintiff pleads that a certain condition 
in the contract, being that which permitted 
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either party to cancel the same upon thirty 
days’ notice to the other, was waived by 
an executed oral agreement. This exe- 
cuted oral agreement arose from the fact 
that before entering into the contract the 
defendant agreed that it would not enforce 
the particular clause referred to if the 
plaintiff invested certain money in the en- 
terprise. This was before or contempo- 
taneously with the signing of the contract. 


Far from showing an executed oral 
agreement this is merely an attempt to 
vary the terms of a written agreement by 
a parol agreement contemporaneously made. 
The complaint is demurrable in this regard. 
Relief on this ground might be obtained 
in an appropriate action for reformation of 
the contract. 

The complaint charges that the defend- 
ants entered into a conspiracy and agree- 
ment in restraint of interstate trade in 
that they agreed upon a schedule of prices 
at which used automobiles, when accepted 
by the dealers, such as the plaintiff, in 


Cited 1932-1939 Trade Cases 


151 


McAbee v. Pure Carbonic Co. 


part payment for Chevrolet automobiles, 
were to be accepted and credit given ac- 
cording to a fixed schedule of prices. The 
plaintiff had developed a valuable business 
and when free to fix his own price to be 
paid for such used machines taken in trade 
it prospered. That defendants threatened 
that unless plaintiff adhered to the schedule 
of prices fixed by them its contract of 
agency with the California corporation 
would be cancelled. It was thereby put in 
fear, and by such compulsion reluctantly 
and unwillingly became a party to such 
agreement. Because it was not free to fix 
1ts Own prices to be allowed for such used 
machines taken in trade its business was 
destroyed and it became insolvent. 


The question presented is whether or not. 


a combination to enforce such a contract, 
being one by which the local dealer is com- 
pelled to adhere to a certain schedule of 
prices for used cars taken in part payment 
for new ones sold, is a violation of the 
anti-trust laws of the United States. 


ast view the agreement referred to, that 
is, the forcing of a standard of prices at 


which used automobiles can be received in 
part payment of new Chevrolet vehicles, 
as merely a method of fixing the retail 
price of the latter. There is here no sug- 
gestion of any agreement among automo- 
bile manufacturers generally upon the price 
to the public of all vehicles. This merely 
affects the price at which this particular 
make of machine is sold in full competition 
with all other makes. There is nothing 
unreasonable in such a practice. It has 
been generally held that only unreasonable 
restraints are prohibited by the Sherman 
law. Bedford Co. v. Stone Cutters’ Associa- 
tion, 274 U. S..37, and cases there cited. 
My study of the case forces the conclusion 
that it is only when a substantial part of 
the trade or business is controlled that 
price fixing is prohibited. U.S. v. Trenton 
Potteries Co., 273 U. S. 392, (398). Tyson 
.& Brother v. Banton, 273 U.S. 418 (430), 
Syll. 6. Federal Trade Commission v. Beech- 
Nut Packing Co., 257 U. S. 441 (452). 

Motion of defendant to strike is granted 
and demurrer to complaint is sustairied. 
Plaintiff may present motion to amend if 
so advised. 


[f 55,052] Paul C. McAbee v. Pure Carbonic Co. of America et al. 
United States District Court, Southern District of New York. L 54-465. April 9, 1934. 


Although plaintiff’s customers may have a right of action against certain defendants 
under the Clayton Anti-Trust Act, their failure to defend their rights confers no right 
of action on plaintiff, who is at best only indirectly affected by the alleged discrimina- 


tion against plaintiff’s customers. 


Where persons act allegedly in concert and as con- 


spirators to discriminate against plaintiff, the remedy, if any, is under the Sherman 


Anti-Trust Act. 

Knox, D. J. The immediate victims of 
the wrongful acts charged against defend- 
ant in the second cause of action are the 
purchasers of plaintiff's machine. Such 
injury, if any, as has been sustained by 
plaintiff, is of a distinctly secondary nature. 
If it be that the immediate victims of de- 
fendants’ price discriminations are vested, 
under the provisions of the Clayton Act, 
with valid causes of action against defend- 
ants, and if it be assumed that such causes 
are successfully prosecuted, and that dam- 
ages for all injuries sustained, are recov- 
ered, it could hardly be contended that 
plaintiff, as a consequence of price discrim- 
inations, practiced upon his customers, can 
also hold defendants to liability and collect 
damages growing out of the same discrim- 
ination. And, if plaintiff's customers are 
content, as apparently they are, to submit 
to wrongful conduct upon the part of de- 
fendants, and plaintiff is thereby indirectly 
injured, the default of his customers in 
vindicating their right, confers none upon 


plaintiff. A doctrine to the contrary, in 
my opinion, would be insufferable. Not 
only would defendants be open to suit by 
plaintiffs customers, but by their employ- 
ees, by plaintiff, and his employees, and 
possibly, the steel makers who supply the 
material out of which plaintiff manufac- 
tures his tanks. 


Plaintiff is not a competitor of defend- 
ants, or of any of them. He buys nothing 
from defendants, or from any of them, nor 
does he desire to do so. He is in a busi- 
ness in which, he feels a repercussion of a 
wrong practiced upon his customers. It is, 
however, so far as the Clayton Act is con- 
cerned, but an incidental and non-action- 
able injury. 


Its quality is not changed through the 
circumstance that, in practising discrimina- 
tion against plaintiffs’ customers, they act 
in concert and as conspirators. The rem- 
edy, if any, that is open for the protection 
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of plaintiff against the acts of defendant, 
is to be found in the Sherman Anti-Trust 


Act. 
missed. 
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The second cause of action is dis- 


[55,053] Boss Manufacturing Co. v. Payne Glove Co. 
United States Circuit Court of Appeals, Eighth Circuit. No. 9794. May Term, A. D. 


1934. Decided May 24, 1934. 


Appeal from the District Court of the United States for the District of Nebraska. 


i i t similar 

The sale by defendant of a specially made cotton glove ata reduced price, bu 
in quality to the standard lines of both plaintiff and defendant, is not a violation of the 
Clayton Act in the absence of evidence that such cheaper product was offered for sale 


to all prospective purchasers. 


Before Stone and Sanzorn, Circuit Judges and Wyman, District Judge. 


WyMan, District Judge, delivered the 
opinion of the Court. 


This action was instituted in the District 
Court of Nebraska by the Payne Glove 
Company, a corporation, as plaintiff, v. 
Boss Manufacturing Company, a corpora- 
tion, as defendant, to recover damages 
alleged to have been sustained by the plain- 
tiff company as a result of certain alleged 
discrimination in price between different 
purchasers of certain cotton fabric husking 


gloves and husking mittens in violation of. 


the provisions of the Act of Congress com- 
monly known as the Clayton Act. For con- 
venience the parties will be referred to as 
plaintiff and defendant as in the Court below. 

The essential facts as disclosed by the 
record are as follows: Plaintiff is a Ne- 
braska corporation, with its principal place 
of business at Lincoln, Nebraska, where it 
is engaged in the manufacture of cotton 
fabric husking or working gloves and mit- 
tens for sale in the state of Nebraska and 
adjoining states. Defendant is an Illinois 
corporation, engaged in a similar business, 
with its principal place of business at Ke- 
wanee, in the state of Illinois. and it also 
operates several branch factories at differ- 
ent points in the United States, the prod- 
ucts of which are sold and offered for sale 
throughout the United States. 

Among the products of the defendant 
company are a twelve ounce, two thumb, 
standard size, welt seam, nap outside, knit 
wrist, cotton flannel, husking mitten; also 
an eleven ounce husking glove, of similar 
material and construction, which said 
gloves and mittens were announced in De- 
cember, 1929, by the defendant as a part 
of its line for the 1930 season, as Nos. 
376 and 734, respectively, at a price of 
$1.55 per dozen pair. At about the same 
time, plaintiff announced its line and price 
list for the season of 1930, which included 


1 55,053 


a twelve ounce, cotton flannel, two thumb, 
husking mitten known as. No. 376, similar 
as to material and construction to the de- 
fendant’s product No. 734. Plaintiff's line 
also included an eleven ounce, cotton flan- 
nel, husking glove, known as No. 311, sim- 
ilar to defendant’s product No. 376, both 
of which gloves and mittens were priced at 
$1.50 per dozen pair. Above mentioned 
commodities were all made of the best 
grade of eastern flannel and were all prac- 
tically the same in workmanship and con- 
struction. In February, 1930, the defend- 
ant announced a special cotton flannel, 
husking mitten known as No. 200, and the 
special cotton flannel, husking glove known 
as No. 300, which it offered for sale and 
sold at the price of $1.32\%4 per dozen pair. 
These special gloves and mittens were 
similar in construction and appearance to 
the defendant’s regular products known 
as Nos. 376 and 734, respectively, but they 
were made of a cheaper grade of material 
known as southern flannel; the workmen 
employed in their construction were less 
expert than those who worked on the man- 
ufacture of the regular products, and they 
were less rigidly inspected. All of the 
salesmen of the defendant company were 
supplied with samples of both the regular 
or higher priced products and the special 
or lower priced products, and the special or 
lower priced gloves and mittens were of- 
fered for sale in the month of March, 1930, 
to wholesalers throughout the country and 
sales were made to Avholesalers in Lincoln, 
Nebraska, and other cities in that vicinity, 
some of whom were customers of the plain- 
tiff company. 

After defendant had placed its special or 
lower priced gloves and mittens on the 
market, plaintiff reduced the price on its 
products Nos. 376 and 311 to $1.32 per 
dozen pair, which resulted in financial loss 
to plaintiff. 
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The case was tried toa jury and at the con- 
clusion of the evidence the defendant moved 
for a directed verdict in its favor on the 
ground of the insufficiency of the evidence, 
which motion was denied by the Court and 
exception allowed to the defendant. The 
jury returned a verdict in favor of the 
plaintiff and the case comes to this Court 
upon anpeal from the judgment thereafter 
entered. 

While there are several assignments of 
error, the real question upon which the case 
must turn is that raised by Assignment of 
Error No. 1, which challenges the action 
of the trial court in overruling defendant’s 
motion for a directed verdict. If the rec- 
ord discloses any substantial evidence to 
support the verdict of the jury, then there 
was no error in the ruling complained of. 

As indicated above the action is based 
upon an alleged violation of Section 2, of 
the so-called Clayton Act, (Title 15, Sec. 
13, U. S. C. A.),which, insofar as applicable, 
reads as follows: 

“Tt shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly to discriminate in price be- 
‘tween different purchasers of commodities, which 
commodities are sold for use, consumption, or resale 
‘within the United States or any Territory thereof 
*« * * where the effect of such discrimination may 
be to substantially lessen competition or tend to 
create a mongpoly in any line of coinmmerce; Pro- 
vided, That nothing herein contained shall prevent 
discrimination in price between purchasers of com- 
modities on account of differences in the grade, 
quality and quantity of the commodity sold, or ‘that 
makes only due allowance for difference in the cost 
of selling or transportation, or discrimination in 
price in the same or different communities made 
in good faith to meet competition; And provided 
further, That nothing herein contained shall prevent 


persons engaged in selling goods, wares, or mer- 


chandise in commerce from selecting their own 
customers in bona fide transactions and not in 
restraint of trade.” 


The question for determination is 
whether or not the record discloses any 
substantial evidence to support a verdict 
in favor of the plaintiff. 

Passing for the present the question as 
to whether or not there was, in fact, any 
discrimination in price between purchasers, 
does the record disclose any substantial 
evidence in support of the finding that there 
‘was no sufficient difference in grade or 
qudlity between the regular and special 
products to justify a discrimination in price 
under the proviso of the statute? The un- 
disputed evidence shows conclusively that 
the regular mittens and gloves, No. 734 and 
376, respectively,.were made of the best 
grade of eastern flannel; that the special 
mittens and gloves, Nos. 200 and 300, re- 
spectively, were made of southern flannel, 
which is an inferior grade of flannel, cheap- 
er in price, and less durable than the east- 
ern flannel; that the wrists of the special 
mittens and gloves were made of a poorer 


lot of knit tubing; that the special products 
were made by workmen of less experience, 
and that the inspection of these products 
was not as rigidly made as was the inspec- 
tion oi the regular gloves and mittens. The 
only evidence in the record which could 
be said to in any way support a finding 
of no difference in grade or quality between 
the so-called regular and special products, 
is the testimony of Mr. Hartmann, presi- 
dent of the plaintiff company, and several 
other dealers in cotton flannel husking 
gloves and mittens, each of whom, after 
examination and comparison of samples of 
the special Nos. 200 and 300, and the reg- 
ular Nos. 734 and 376, testified as an expert 
that the so-called Nos. 200 and 300 ap- 
peared to be the same or that they were, 
in the opinion of the witness, identical, or 
that there was no difference so far as the 
witness could observe between them and 
the regular Nos. 734 and 376. In view of 
the physical facts as to the difference in 
material and construction between the spe- 
cial Nos. 200 and 300 and the regular 
product, as disclosed by the undisputed evi- 
dence in the record, the opinion testimony 
of the several witnesses to the effect that 
there was no difference between the two 
commodities cannot be regarded as a sub- 
stantial evidentiary showing. The undis- 
puted physical facts conclusively show that 
there was a difference in the grade and 
quality of the two sets of mittens and 
gloves, and in view of the fact that the 
difference in price was only 22%4¢ per dozen 
pair, which would amount to less than two 
cents a pair, in the absence of substantial 
evidence to the contrary, the difference 
between the commodities would justify the 
discrimination in price. 

Is there substantial evidence in the rec- 
ord which tends to show a discrimination 
in price between purchasers? A careful 
examination of the record convinces us 
that this question must be answered in the 
negative. While the evidence shows that 
the Boss Manufacturing Company offered 
and sold its special Nos. 200 and 300 to 
wholesalers at Lincoln, Omaha, Kansas 
City and other points in the trade terri- 
tory of the plaintiff company, it also shows 
that each of the defendant’s salesmen was 
provided with samples of both the regular 
and special numbers; that all of said com- 
modities were offered for sale, and equal 
opportunity given to all prospective pur- 
chasers to buy any or all of said gloves 
and mittens. There is nothing in the rec- 
ord upon which to base a conclusion that 
there was any discrimination by defendant 
between prospective purchasers. Evidence 
tending to show the sale of Nos. 200 and 
300 to a wholesaler at Lincoln, Nebraska, 
at $1.32%4 per dozen pairs, and to sell Nos. 
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734 and 376 to another wholesaler at some 
other point in the United States at $1.55 
per dozen pair, would not, in the absence 
of proof that the products were substan- 
tially the same, and the purchaser of the 
higher priced commodity was not per- 
mitted to purchase that of the lower price, 
support a finding of a discrimination be- 
tween purchasers condemned by the statute. 

There being no substantial evidence in 
the record tending to show discrimination 
between purchasers, the denial of the de- 
fendant’s motion for a directed verdict con- 
stitutes error necessitating a reversal of 
the judgment. 

In view of the foregoing conclusions we 
deem it unnecessary to consider the re- 
maining assignments of error. 

The judgment is, therefore, reversed and 
the case remanded. 

SANBORN, Circuit Judge, concurring. 


I agree that the evidence was insufficient to justify 
the conclusion that there was no difference between 
the special gloves and the regular gloves offered by 
the defendant to the trade and the conclusion that 
the defendant had offered the special gloves solely 
to the customers of the plaintiff or in the territory 
where they would do the plaintiff the most harm, 
and not to the trade generally. However, I think 
the judgment should be reversed only because of the 
insufficiency of the evidence to establish territorial 
discrimination. Had that been established, then I 
think that the jury might have found from the evi- 
dence that the differences between the specials and 
the regulars were so insubstantial as to indicate 
that the specials were being offered to a portion of 
the trade for the purpose of injuring the plaintiff’s 
business and thus lessening competition. While cir- 
cumstances established by the evidence create a 
strong suspicion that the defendant may have put 
out these special gloves for the purpose of injuring 
the plaintiff’s business, as the plaintiff believes, 
they are not necessarily inconsistent with a hypo- 
thesis that these special gloves were offered_gen- 
erally to the trade, and if they were so offered, 
then, even though the differences were slight, there 
was no violation of the Clayton Act, since all pur- 
chasers had the opportunity to purchase the same 
gloves at the same price. The vital defect in the 
plaintiff’s case, as I see it, is in its failure to. take 
the question of territorial discrimination out of the 
realm of speculation and conjecture. I therefore 
concur, 


Stone, Circuit Judge, dissenting. 
I am unfortunate in not being able to see the 


evidence in the same way as the majority of the 
Court. While appellant attacks the sufficiency of 
the petition and also the admission of several pieces 
of evidence, the main controversy here is the suff- 
ciency of the evidence. This being true, it is not use- 
ful in a dissent to discuss the minor issues more than 
to state that I find no basis for-the challenges of the 
petition or of the admissions of evidence. ; 

The attacks upon the sufficiency of the evidence 
are (1) that it failed to show discrimination in 
prices between different purchasers; (2) that it 
showed differences in grade and quality of the gloves, 
justifying price differences: (3) that it failed to 
show the effect would be lessening of competition 
or tendency to create monopoly. | , 

(1) As to discrimination in prices between differ- 
ent customers, there was evidence which, if believed 
by the jury, would justify a conclusion that the 
cheaper glove was being offered only to customers 
of appellee with the statement that there was only 
a limited quantity and that purchases must be made 
immediately. The natural effect of this would be 
to stock up such customers resulting in loss of 
business to appellee, while the regular customers of 
appellant were not informed of this cheaper glove 
and would continue to pay the regular price for 
substantially the same glove. Where appellant’s own 
customers did find out, from other sources, of the 
cheaper glove, it seems they -could get it, but that 
glove was offered to and pushed upon a preferred 
line of purchasers—customers of appellee. : 

(2) Much of the evidence in the record is de- 
voted to the question of whether the cheaper glove 
($1.32%4) was different in grade or quality from the 
higher priced glove ($1.55). I cannot read the 
evidence as to this as being undisputed. That of 
appellant tended to show many differences—such as 
in the grade of flannel used, in the grade of wrist 
tubing, in the grade of material used for the thumb 
patch, in the care and costs of manufacture (cutting, 
stitching, character of workmen and of inspection). 
Ilowever, appellee countered with evidence from 
experienced persons that the two gloves were sub- 
stantially the same. This raised a conflict in the 
testiinony. 2 

(3) As to competition and monopoly, appellee 
showed that appellant was the largest concern of its 
kind; that appellee was a small concern with niore 
limited trade territory; that the cheaper glove was 
offered by appellant to appellee’s customers at 4 
price below appellee’s cost of manufacture; that 
this offer was concentrated on such customers. lf 
these things be true (as the jury. might find them 
to be), not only the natural but the inevitable result 
would be to lessen competition by driving appellee 
out of business and, also, thereby and to that 
extent, tend to create a monopoly in appellant. 

I think that the evidence was sufficient in the 
respects in which it is attacked; that there was no 
error in the trial; and that the judgment should 


be 
Affirmed. 


[7 55,054] U. S. v. Millinery Quality Guild, Inc., et al. 
U. S. District Court, Southern District of New York. In Equity, No. 75-99. June 


8, 1934. 


A conspiracy to fix minimum prices at which reproductions of French millinery were 


to be sold was enioined by a consent decree. 


Final Decree 


The United States of America having 
filed its petition herein on the 23rd day of. 
March, 1933, and each of the defendants, 
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except Bonhotal Co. and Vogel Hat Co., 
Inc. (which have gone out of business) 
having duly appeared by their solicitors, 
and all the defendants who have appeared 
herein having by their solicitors consented 
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to the entry of this decree, without contest 
and before any testimony had been taken, 
and it appearing to the Court that the 
petition states a cause of action, it is 
OrbdERED, ApJUDGED and DEcREED: 


I. That the Court has jurisdiction of the 
subject-matter hereof and of all persons 
and parties hereto, and that the petition 
herein states a cause of action against the 
defendants under the Act of Congress of 
July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful Re- 
straints and Monopolies”, commonly known 
as the Sherman Anti-Trust Act. 


II, That the word “reproductions” as 
used in this decree means reproductions of 
women’s hats, the originals of which were 
designed, manufactured or sold by milliners 
in France. 


Ill. That defendants and each of them, 
their respective officers, directors, agents, 
servants, and employees, and all persons 
claiming to act on behalf of them or any 
of them be, and they hereby are, per- 
petually enjoined, restrained and prohibited 
from carrying out, directly or indirectly, 
expressly or impliedly, the combination and 
conspiracy alleged in the petition for fix- 
ing minimum prices for reproductions, and 
from entering into or carrying out any 
similar conspiracy, or any contracts, agree- 
ments or understandings between them- 
selves and wholesale or retail milliners, 
relating to the prices at which such whole- 
sale or retail milliners shall sell or resell 
such reproductions. 

IV. Specifically, and without thereby 
limiting the generality of the foregoing, 
that the defendants and each of them, and 
each.and all of the officers and directors 
of the respective corporate defendants, and 
any and all agents, servants and employees 
of defendants, and all persons acting or 
claiming to act for or in behalf of the de- 
fendants or any of them, be and they here- 
by are perpetually enjoined, restrained and 
prohibited from— 

1. Requiring the sale of reproductions at 
not less than agreed minimum prices. 

2. Selling or delivering labels to be af- 
fixed to said reproductions on the condi- 
tion or requirement that the purchasers or 
users thereof, or anyone else, shall sell or 
resell the reproductions to which such 
labels shall be attached only at not less 
than agreed minimum prices. 

3. Requiring purchasers or users of any 
such labels to be affixed to said reproduc- 
tions to agree to sell said reproductions to 
others only on the condition or require- 
ment that thev be resold at not less than 


agreed minimum prices. 

4. Requiring purchasers or users of suc! 
labels to keep and disclose to the defend- 
ants records showing the prices at which 
reproductions to which such labels are’at- 
tached have been sold, or any other records, 
for the purpose.of ascertaining the price or 
prices at which ‘such reproductions to 
ee such labels are attached have been 
sold. 

5. Refusing to sell reproductions or fur- 
nish such labels to any persons, firms or 
corporations for the reason that such per- 
sons, firms or corporations are selling or 
reselling, or havé sold or resold, reproduc- 
tions at prices other than those named, 
suggested or otherwise indicated by the 
Guild or the other defendants. 

V. Nothing in this decree shall be deemed 
or construed to prevent any defendant, its 
officers, agents, servants, employees, or 
persons acting under, through, by or in be- 
half of it, or claiming so to act, from doing 
any of the acts authorized, permitted or 
required by the Code of Fair Competition 
for the Millinery Industry approved by 
the President December 15, 1933, by 
the amendments thereto approved March 
24, 1934, pursuant to the Act of Cong- 
ress of June 16, 1933, known as 
National Industrial Recovery Act, by any 
further modification of, addition or amend- 
ment to said Code, or by any new code for 
the millinery industry which may hereafter 
be approved by the President, or on his be- 
half, under said Act during such time as 
and to the extent to which the same shall 
remain in effect and shall be in accordance 
with the National Industrial Recovery Act. 

VI. The United States may at any time 
apply to the Court for further relief here- 
in, on the ground that operations under, or 
purporting to be under, the said Code of 
Fair Competition, the amendments thereto 
approved March 24, 1934, or under, or pur- 
porting to be under, any further modifica- 
tion of, addition or amendment to said 
Code, or any new code for the millinery 
industry, which may hereafter be approved, 
are promoting monopolies, or are eliminat- 
ing, oppressing or discriminating against 
small enterprises, or are permitting monop- 
olies or monopolistic practices. 


VII. That petitioner shall recover trom 
defendants its taxable costs herein. 

VIII. That jurisdiction of this cause is 
hereby retained for the purpose of modify- 
ing or enforcing this decree. Dated: June 
8, 1934. 

Jno. C. Knox, United States District 
Judge. 
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U.S. v. Kansas City Ice Co. 


[55,055] United States v. Kansas City Ice Co. et al. 


U. S. District Court, Western District of Missouri. 


Filed June 5, 1934. 


Defendants, engaged in the ice business, enjoined under the Federal Anti-Trust Laws 
from having agreements or understandings as to exclusive territories, curtailment of 


supply, elimination of retail ice stations and discrimination in prices. 


Decree 


This cause coming on to be heard this 
5th day of June, 1934, on a regular court 
day of the April Term, and the several 
defendants having appeared, the petitioner 
moved the Court for a decree in conform- 
ity with the prayers of the Petition; and 
the defendants having consented to the 
making and entering of this decree; 

Now, therefore, it is Ordered, Adjudged, 
and Decreed as follows, as to all defend- 
ants except Armour and Company, Moun- 
tain Ice Company, William J. Sinick, and. 
W. N. Shoemaker. 


I 


That the Court has jurisdiction of the 
subject matter and of all the parties here- 
to; that the petition states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies” and acts 
amendatory thereof and supplemental or 
additional thereto, known as the Federal 
Antitrust Laws. 


That the Kansas City Ice Company will 
be hereinafter referred to as “the Com- 
bine.” The remaining corporate defendants 
will be hereinafter referred to as “corpo- 
rate defendants,’ and independent contrac- 
tors commonly known as “ice dealers,” or 
“ice peddlers,” will be hereinafter referred 
to as “the Dealers.” 


II 


That the defendants and each of them, 
individually and collectively, their succes- 
sors, members, officers, directors, mana- 
gers, agents, servants, employees, and all 
persons acting or claiming to act, under 
or in behalf of them, or any of them, be 
and they hereby are permanently and per- 
petually enjoined and restrained from in 
any way maintaining, continuing, or re- 
viving, either directly, or indirectly, by any 
means whatsoever, the combination, con- 
spiracy, and monopolization of trade and 
commerce in ice and the ice business de- 
scribed in the petition herein, or any com- 
bination, conspiracy, or monopolization 
similar thereto, and which is in contraven- 
tion of the Federal Antitrust Laws. 


TO 
That the contracts between the Combine 
and the corporate defendants and the lease 
agreements between the Combine and cer- 
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tain of the corporate defendants, be de- 
clared in violation of the Federal Antitrust 
Laws, particularly “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” approved July 2, 
1890, and that the following specific con- 
tracts and lease agreements are hereby de- 
clared null and void: 


(a) The contract of October 13, 1933, between 


Artificial Ice Company and the Combine. 


(b) The contract of October 13, 
City Ice Company and the Combine. 

(c) The contract of October 13, 1933, between 
Consumers Ice Company and the Combine. 

(d) The contract of October 13, 1933, between 
Empire Storage and Ice Company, ahd the: Combine. 

(e) The contract of October 13, 1933, between. 
Midwest Ice and Cold Storage Company and the 
Combine. ~ 

({) The contract of October 13, 1933, between 
Railways Ice Company and the. Combine. 

(g) The contract of October 13, 1933, between 
Southwest Ice Company and the Combine. 

(h) VYhe contract of October 13, 1933, between 
Superior Ice and Coal Company and the Combine. 

(i) The contract of October 13, 1933, between 
United States Cold Storage Company and the 


1933, between 


‘Combine. 


(j) The contract of October 13, 1933, between 


Western Ice Service Company and the Combine. 


(k) The lease agreement of January 1, 1934, be- 
tween City Ice Company and the Combine. 

(1) The lease agreement of January 1, 1934, be- 
tween Consumers Ice Company and the Combine. 

(m) The lease agreement of January 1, 1934, be- 
tween Artificial Ice Company and the Combine. 

(n) The lease agreement of January 1, 1934, be- 
tween Western Ice Service Company and =the 
Combine. 


IV 


That the defendants and each of them, 
their successors, members, officers, direc- 


‘tors, managers, agents, servants, employees, 


and all persons acting or claiming to act 
under or in behalf of them, or any of them, 
be and they are hereby, permanently and 
perpetually enjoined or restrained from 
agreeing among or between themselves, or 
having understandings or agreements 
amongst or between them, to— 


(a) Make, or induce, persuade or coerce 
the Dealers to make or enter into, con- 
tracts with them, whereby said Dealers 
surrender their routes of delivery and lists 
of customers and accept in place thereof 
restricted and exclusive territories; or 
whereby said Dealers agree to refrain from 
purchasing ice from manufacturing plants 
and wholesalers other than the defendants 
or any of them; or whereby said Dealers 
agree to refrain from invading zones or 
territories assigned to other Dealers; or 
whereby the Dealers agree to refrain from 
operating retail cash-and-carry ice stations; 


’ 


(b) Close down a large number of their 
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manufacturing plants, so as to seriously 
curtail a large proportion of the volume of 


ice needed to supply demands of consum- 
ers: 


(c) _Eliminate, suppress, or curtail the 
retail ice stations or any part of them now 
available to and used by cash-and-carry 
consumers; 


(d) Discriminate in prices between Deal- 
ers in ice, where such Dealers are of the 
same class, and where the grade, quality 
Or quantity of ice purchased is approxi- 
mately the same in such class, or where 
there are no existing differences in the cost 
of selling or transportation. 


V 
That the Kansas City Ice Company shall 


wind up its attairs and be dissolved within 
three months after the date of entry of 
this decree. 


VI 


That jurisdiction of this cause is hereby 
retained for the purpose of enforcing this 
decree, or enabling the parties to apply to 
the court for modification or enlargement 
‘of its provisions on the ground that they 
‘are inadequate or have become inappro- 
priate or unnecessary. 


Vil 


That petitioner have and recover of the 
defendants the costs of this cause. 


Merrit E. Otis, 
United States District Judge 


[f 55,056] Kellogg Company v. National Biscuit Company. 


U. S. Circuit Court of Appeals, Second Circuit. 


June 18, 1934. 


If the acts of the defendant, falsely representing in deliberate bad faith that it has 
an exclusive right to the name “shredded wheat” and to the form in which its biscuits 
are marketed, are part of an attempt to effectuate a monopoly, the plaintiff can maintain 
suit for treble damages under the Clayton Act even though ordinarily such acts would 
establish a cause of action for unfair competition or malicious prosecution only and 


would have nothing to do with the anti-trust acts. 


Before: Manton, Aucusrus N. Hawnp 
and CHAse, Circuit Judges. 
Appeal from United States District Court 
for the Southern District of New York. 
From an order dismissing the amended 
complaint in an action by plaintiff to re- 
cover treble damages from the defendant 
pursuant to Section 4 of the Clayton Act, 
the plaintiff appeals. Reversed. 
Aucustus N. HAnp, Circuit Judge: It 
might at first seem that this action against 
the National Biscuit Company by a com- 
petitor to recover treble damages under 
Section 4 of the Clayton Act was without 
foundation but we are on the whole in- 
clined to think that enough is set forth in 
the complaint to withstand demurrer and 
to require the defendant to submit to trial. 
The charge in general is of an unlawful 
attempt to monopolize the business of sell- 
ing shredded wheat. This charge is con- 
fused with claims that the defendant is 
responsible for acts done by Shredded 
Wheat Company, a predecessor corporation 
from which it purchased a business in 
shredded wheat, together with certain trade- 
marks and property. It is nowhere alleged 
that this purchase involved a merger, con- 
solidation or other method of succession 
whereby the defendant would become re- 
sponsibie fer the liabilities in contract or 


tort ot its predecessor. For all we know, 
it acquired the properties for cash and 
succeeded to none of the liabilities of 
Shredded Wheat Company. 


A great part of the verbose and at times 
confused allegations of the amended com- 
plaint relates to transactions of defendant’s 
predecessor which it is sought to impute to 
the defendant bv alleging that it “has ratified, 
adopted and still continues the before de- 
scribed scheme of its predecessor to sup- 
press competition in said interstate shredded 
wheat business and thereby secure to it- 
self a complete monopoly therein * * *.” 
As the complaint stands, this portion of 
what may be termed the prologue is almost 
entirely irrelevant to a cause of action that 
only arose after the defendant had pur- 
chased the business and trade-marks of 
Shredded Wheat Company in 1930, and has 
no application except as it contains allega- 
tions of vague import that since the pur- 
chase the defendant has continued the 
course of conduct of its predecessor. But 
the alleged torts of the defendant should 
not rest on indefinite comparisons with 
another corporation, but on precise allega- 
tions as to its own actions. 

Clause 43 and the clauses following, how- 
‘ever, seem to contain certain allegations 
‘pertinent to the cause of action asserted. 
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They state that about the year 1930 the 
defendant purchased the going business 
and property of the Shredded Wheat Com- 
pany and directed its salesmen to slander 
plaintiff and its product by telling dealers 
that its product is an inferior and outlaw 
product, that it is not shredded wheat, but 
a spurious and inferior imitation and that 
the defendant alone has the exclusive legal 
right of making and selling shredded wheat. 
The complaint further alleges threats that 
dealers will be prosecuted as contributory 
infringers for buying, handling and vend- 
ing plaintiff's product and must cease on 
pain of being unable to procure other of 
defendant’s products; that they will be 
boycotted and held up to the trade as in- 
fringers and conspirators with the maker 
of outlaw goods and that they must break 
their contracts with plaintiff. It is further 
alleged that through newspapers, maga- 
zines and trade journals of the nation a 
similar false, intimidating and libellous 
campaign of propaganda has been directed 
by defendant against plaintiff, its product 
and dealers, defendant at times basing 
such propaganda upon false claims of ex- 
clusive rights to expired patent processes 
and trade-mark words, all for the purpose 
of destroying plaintiff's competitive busi- 
ness in shredded wheat biscuits and of ex- 
clusively appropriating the same to itself. 
The plaintiff likewise alleges that the de- 
fendant as a further step in its monopolistic 
scheme in bad faith instituted, in June, 
1932, an “unwarranted, vexatious and un- 
justifiable” action in the United States Dis- 
trict Court for the District of Delaware to 
restrain the manufacture of shredded wheat 
in the form and shape shown in the ex- 
pired design patent formerly belonging to 
defendant’s predecessor and to enjoin the 
use of the words “shredded wheat” in any 
way and that it has threatened a large 
number of customers of plaintiff through 
the several states whose names are set 
forth, warning them that plaintiff’s product 
is not shredded wheat and that defendant 
has exclusive right to sell that product. 
These things are alleged to have been done 
by the defendant though it knew that its 
exclusive monopoly and trade-mark claims 
were invalid and in order to restrain com- 
petition and secure a monopoly in the busi- 
ness of shredded wheat. It is further 
alleged that defendant, in the year 1932, as 
a part of its unfawful scheme, marketed a 
new size of bisguit substantially indistin- 
guishable from the biscuit which plaintiff 
had designed in order to differentiate its 
goods from those of defendant and that 
this was done in order that defendant’s 
biscuit might be substituted for plaintiff's 
biscuit and palmed off as such. The com- 
plaint further alleges that by reason of the 
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vexatious suit, and the attempted monop- 
oly and false propaganda, plaintiff has been 
damaged in its business and property in a 
sum in excess of $1,000,000. : 

Reading the complaint as a whole it 
seems probable that plaintiff little relies on 
the simple allegations that defendant has 
falselv represented that plaintiff's goods 
are of inferior quality and infringe process 
patents, and on threats to do no business 
with concerns that are customers of plain- 
tiff, but really bases its cause of action on 
the ground that defendant has asserted to 
the trade that plaintiff could not make its 
biscuits in the shape of defendant’s and 
could not use the words “shredded wheat” 
in any way and has made this assertion in 
spite of the fact that defendant has no valid 
trade-mark or other rights either in the 
name “shredded wheat” or in the shape of 
the biscuits it sells and was aware of this 
fact. This interference with plaintiff's use 


of descriptive words and forms of shredded. 


wheat functionally necessary is said to have 
prevented it from marketing its goods and 
to have tended both to restrain competi- 
tion and to effect a monopoly. In support 
of this view, plaintiff argues that in Shred- 
ded Wheat Co. v. Humphrey Cornell Co., 250 
Fed. 960, we decided that, while the shape 
of shredded wheat biscuits employed by 


the Shredded Wheat Company had ac- 
quired a secondary meaning indicating that 
such biscuits were the product of that 
company, we would not require the defend- 
ant in that case to change the shape or 
size of its biscuits but only to affix a mark 
or tag thereon that would indicate that 
they were not the goods of the Shredded 
Wheat Company. Plaintiff alleges that it 
has made its biscuits of a different shape 
from those of defendant and that they are 
now readily distinguishable from the usual 
shape of the latter. Therefore, plaintiff 
says, defendant’s claims to the trade of ex- 
elusive rights are only calculated to pre- 
vent plaintiff from competing and to aid 
defendant in maintaining a monopoly. 
Plaintiff likewise argues that the decision 
of the Court of Appeals of the District of 
Columbia in Natural Food Co. v. Williams, 
30 App. D. C. 348, shows the lack of foun- 
dation and bad faith of defendant’s claim 
of an exclusive right to use the name 
“shredded wheat,” for that court refused 
to sustain a trade-mark in the words 
“shredded whole wheat” under the Act of 
February 20, 1905, on the ground that the 
language was purely descriptive and had 
not been exclusively used by Natural Food 
Com any, one of the predecessors in title 
of National Biscuit Company, for more 
than ten years. 


We cannot regard either Shredded Wheat 
Co. v. Humphrey Cornell Co. or Natural 
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Food Co. v. Williams, supra, as showing that 
defendant’s claims of an exclusive right to 
use the name “shredded wheat,” or the 
shape in which it vends its biscuits, are 
without merit or indeed as determining the 
rights of either party hereto. Nor would 
they in any event afford controlling cri- 
teria either for this court or the District 
Court of Delaware where the parties are 
not the same and the proofs may entirely 
differ. Moreover, the decision in Natural 
Food Co. v. Williams affected only trade- 
marks issued under the Act of 1905, and 
was only that the words “shredded whole 
wheat” had not at the time been exclu- 
sively used by Natural Food Company for 
more than ten years. There seems nothing 
in either decision that necessarily deter- 
mines the rights of the parties here. 

The question arising upon the trial of 
the present action will be of the sufficiency 
of proof of acts showing an attempt to 
effect a monopoly and substantially to re- 
strain competition in shredded wheat. To 
bring the defendant under the anti-trust 
acts, the plaintiff may show that defendant 
has threatened to cease dealings with cus- 
tomers unless they declined to deal with 
plaintiff, has falsely represented plaintiff’s 
goods to be inferior and has in bad faith 
and without probable cause told plaintiff’s 
customers that they could not use the 
‘words “shredded wheat” or market a bis- 
cuit of the shape employed by the defend- 
ant. Jt is alleged that the plaintiff has 
been doing business recently without using 
shredded wheat as a name to designate its 
goods and it may not appear that any loss 
has followed from that course. If such 
should be the case, it is difficult to suppose 
that plaintiff has suffered damage unless 
from false propaganda to the effect that 
plaintiff's goods were inferior, or that they 
were covered by patents which had in fact 
expired—that is to say, from threats of one 
kind or another whereby plaintiff has been 
deprived of customers. 


Defendant earnestly contends that even 
deliberate bad faith in claiming an exclu- 
sive ‘right to the name “shredded wheat” 
and to the form in which its biscuits are 
marketed would only establish a cause of 
action for unfair competition or malicious 
prosecution. We are not convinced that 
such is the case. Undoubtedly such causes 
of action would ordinarily have nothing to 
do with the anti-trust acts. But if they 
were part of an attempt to effectuate a 
‘monopoly we cannot see that they would 
certainly fall outside of the statute merely 
because the facts furnished a basis for 
causes of action for unfair competition or 
malicious prosecution. If a person hav- 
ing no substantial claim to a trade-mark 


in the words “shredded wheat” uses the 
claim in bad faith to threaten a competitor 
and his customers with lawsuits in order 
to prevent dealings by the latter in that 
commodity, they would seem to be steps 
in an attempt to obtain a monopoly. If he 
claims, without probable cause and in bad 
faith, that he is entitled to sell all the 
shredded wheat of a certain size or shape 
that would be a further step. 


It must be borne in mind, however, that 
it would not be enough to show that the 
defendant brought a groundless suit to es- 
tablish a trade-mark or the exclusive right 
to market goods of a certain shape. There 
must be adequate proof that it was with 
the attempt not to establish the right but 
to restrain competition and monopolize 
part of the trade or commerce between the 
several states. Virtue v. Creamery Package 
Co., 227 U. S. 8, 38. While it doubtless 
would not be within the anti-trust acts to 
bring a suit to assert a patent or trade- 
mark right whatever the motive, if the 
claim was valid, an attempt to assert a 
known invalid claim would be a different 
matter. Virtue v. Creamery Package Co., 
179 Fed. 115, 120, afirmed 227 U.S.8; Mitch- 
ell Voodbury Corp. v. Albert Pick Barth Co., 
Inc., 41 Fed. (2d) 148. The remarks to the 
contrary in International Visible Systems 
Corp. v. Remington-Rand, Inc., 65 Fed. (2d) 
540, with all respect, we are unable to 
agree with. But questions as to the pur- 
pose of prosecuting the Delaware suit are 
for the trial court and cannot be deter- 
mined on a motion attacking the complaint. 


On the trial, the principal question will 
be whether the defendant has attempted 
to monopolize the trade in shredded wheat, 
or only to establish exclusive rights in cer- 
tain trade-names, trade-marks and shapes 
of the manufactured product. If the latter, 
the cause of action so far as it is based on 
bringing the Delaware suit must fail. In- 
deed, unless much more can be established 
than the bringing of that suit and that it 
is unlikely to succeed, it would seem that 
this plaintiff should try out its rights there 
and not burden the courts with an action 
which would, in that event, show no prom- 
ise. In view of the rule that on demurrer 
every intendment is taken to be in favor of 
the pleader, we think there are enough gen- 
eral allegations to prevent a dismissal. 

It is contended by defendant that its reg- 
istered trade-marks cannot be attacked col- 
laterally. While it is true that a registered 
trade-mark cannot be cancelled except by 
direct attack in the way prescribed in the 
statute, trade-marks registered under the 
law of 1920, as those in question were, are 
not thereby rendered valid. Their validity 
may still be questioned in any suit in which 
they are relied upon. That act was for 
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the purpose of enabling persons in this 
country to register trade-marks so that 
they might obtain registration under the 
laws of foreign countries. As we said in 
Charles Broadway Rouss v. IVinchester Co., 
300 Fed. 706, it has no effect on the domes- 
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tic rights of the person whose trade-mark 
is registered. In short the registration 
cannot in itself determine any of the issues 
involved in the present case. ~ 

The order is reversed with direction to 
deny the motion to dismiss the complaint. 


[1 55,057] Baush Machine Tool Company v. Aluminum Company of America. 


United States Circuit Court of Appeals for the Second Circuit. 


July 9, 1934. 


In a suit to recover damages caused by violation of the monopoly provisions of 
the Sherman Act, evidence is admissible as to acts performed by the defendant prior 
as well as subsequent to the inquiry to the plaintiff, as to contracts entered into by 
the defendant with foreign as well as domestic corporations, and as to facts implying 
although not directly proving an agreement to distribute markets. 


Before: Manton, Swan and Cuase, Cir- 
cuit Judges. 


Appeal from the District Court for the 
District of Connecticut. Suit to recover 
damages caused by violations of Sec. 2 of 
the Sherman Act (15 U. S. C. 2). 
Judgment for defendant; plaintiff appeals. 
Reversed. 

Manton, Circuit Judge. This case was 
‘tried before a jury and the issues raised 
were submitted to the jury which found 
a verdict for the appellee. The appellant, 
complaining of errors in the exclusion of 
evidence and in the charge of the trial 
court, appeals. 

Appellee, a Pennsylvania corporation, is 
engaged in producing aluminum alloys, in- 
cluding an alloy known as duralumin, and 


in fabricating sheet, rods, tubing, forgings, 


and other products from such alloys and 
aluminum. It sells such alloys and fabri- 
cated products in competition with the ap- 
pellant throughout the United States. 


Duralumin, produced by the appellant, is: 


composed of 4% copper, .6% manganese, 
5% magnesium, 1% chromium and the bal- 
ance aluminum of a purity described as 
99 plus. Appellee’s duralumin contains 4% 
copper, 5% magnesium, 5% manganese 
and the balance 99 plus aluminum. Dur- 
alumin is a strong alloy of aluminum having 
a tensile strength of mild steel and 36% 
of its weight. Other strong alloys are 
manufactured by the appellee. Appellant 


also made what was termed modified 
duralumin. Both made pure aluminum 
sheets, or commercially pure, 99% or 
better. The primary business of the ap-. 


pellee is the production and sale of alumi- 
num. “[hus engaged in the production of 
aluminum alloys, they were in competition. 
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In producing that metal, appellee mined 
bauxite, the ore from which aluminum is 
made, refined it into aluminum oxide and 
then reduced the composition into aluminum 
by electrolytic process. The electricity for 
this is generated by hydro electric power 
plants and therefore water power plants 
and water power rights are valuable assets. 
Ingot aluminum thus made is either sold 
in that form or fabricated into the prod- 
ucts referred to. Fabrication process is 
carried further in other plants to finished 
products, such as kitchen utensils and 
household wares. Appellee sells its own 
products and the products of its wholly 
owned subsidiaries. These subsidiaries in- 
clude companies performing the operations 
referred to, the only direct manufacturing 
operations of the appellee being the reduc- 
tion of aluminum at three plants. A fourth 
reduction plant was operated by a sub- 
sidiary, the Carolina Aluminum Company. 
Prior to June, 1928, the appellee owned 
a large number of subsidiaries in foreign 
countries. May 31, 1928, it caused to be 
formed Aluminum Limited, a Canadian 
corporation and caused to be transferred 
to it all its foreign interests. 


Aluminum is a basic metal in appellant’s 
products. Dealings in this metal by both 
necessarily occurred and because of the 
‘acts complained of this controversy de- 
veloped. Appellant charges that appellee 
‘monopolized commerce in aluminum among 
the several states and that appellee has 
aitempted to monopolize commerce in 
aluminum alloys and aluminum products, 
and that products are sold at a price which 
would vield no profit to any manufacturer 
who purchased aluminum at the monopoly 
price fixed bv the appellee. Moreover, it 
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charged that prices were fixed at an arti- 
ficial level, above prices yielding a fais 
and reasonable profit over the costs of 
Peed gOn and above the prices which 
would have existed in a fair and competi- 
tive market. Its complaint is that these 
conditions in both the aluminum and the 
duralumin markets were bound to and 
did cause damage to it. Appellee and its 
wholly owned subsidiary, the Carolina 
Aluminum Co., are the sole producers of 
virgin aluminum in the United States. The 
appellant claims the appellee expanded by 
the acquisition of substantially all of the 
commercially available bauxite deposits in 
the United States and by the suppression 
of independent attempts to enter upon the 
production of aluminum. The trial court 
excluded evidence offered in substantiation 
of this charge and appellant complains of 
this ruling. 

The appellee is the largest producer of 
aluminum in the world and Aluminum 
Limited is the second largest. Four foreign 
corporations, one British, one French, one 
Swiss and one German located selling 
agencies in the United States in competi- 
tion, but their importations were relatively 
small. The significance of this is of pri- 
mary importance because of the past relations 
between appellee and these corporations. 
The appellee had been associated with the 
British and the French companies in the 
ownership of a Norwegian corporation and 
with the French company in the ownership 
of another smaller French company and 
an Italian company. The appellee with 
the Swiss corporation, and the French cor- 
poration had formed a Spanish corporation. 

The principal European producers were 
members of a cartel, an association which 
could limit competition. In 1912, the 
Northern Aluminum Co. of Canada, a sub- 
sidiary of the appellee, entered into an 
agreement with the French Company, the 
Swiss Company, the British company, two 
other English companies and an Italian 
company to form an association, the object 
of which .was to regulate and control the 
sale of aluminum outside of the United 
States. It was not clearly shown whether 
or not this organization continued after 
the World War. There was, however, an 
aluminum association in existence until 
1931 of which the appellee denies it was a 
member. After organizing Aluminum Limited, 
the appellee no longer engaged in foreign 
trade. Aluminum Limited did not compete 
in the United States. In addition to that 
fact, there was substantial evidence to 
indicate that the two organizations were 
treated as a unit. The appellee from 1925 
to 1931 inclusive, controlled from 85 to 95 
per cent of the supply of aluminum in 
this country, whether produced here or 


imported and it controlled approximately 
90% of the bauxite of the United States, 
whether mined here or imported. From 
this large percentage of control it was 
argued that the jury might have found 
power to control and the actual control 
of prices. Moreover, it was shown that 
prices were constant for long periods at 
levels far above cost plus a normal profit 
from which the jury might say there was 
monopolization within the statute. (15 U. 
S.C. 2) Besides the claimed monopoly in 
aluminum, the appellant also offered evi- 
dence showing appellee’s policy of selling 
duralumin at prices which would elimi- 
nate the possibility of a producer, in appel- 
lant’s position, making a profit if it were 
forced to purchase aluminum at the pre- 
vailing prices. 

The appellant offered in evidence con- 
tracts and agreements entered into between 
the appellee and various corporations be- 
fore the present controversy arose. These 
corporations were engaged in the same 
industry as appellee or owned large de- 
posits of bauxite or water rights. The 
contracts provided for the absorption of 
these corporations or the acquisition of 
their assets by the appellee. In some in- 
stances, the contracts contained clauses 
restricting the transferors from engaging 
in a similar or competing business. Also 
it offered in evidence an agreement between 
the earlier Canadian subsidiary and the 
Swiss company whereby certain countries 
were selected and each covenanted not to 
sell in each other’s territory. A clause of 
that contract provided that “The Northern 
Aluminum Co. engages that the Aluminum 
Company of America will respect the pro- 
hibitions hereby laid upon the Northern 
Aluminum Co.” Although the appellant 
contended the evidence was material, since 
it was attempting to show by this evidence 
the elimination of all possible competition, 
the court excluded it on the ground that 
it bore only on intent which the court held 
to be a collateral matter. Intent may well 
be more than a collateral matter. United 
States v. Corn Products Refining Co., 234 
Fed. 964, 1013. It was error to exclude 
the evidence showing the purchase of the 
stock and assets of the other corporations, 
even though the transactions occurred long 
before the injury complained of. Monopo- 
lies are frequently attained by the acquisi- 
tion of the controlling interest in one 


corporation after another. Standard Oil 
Co. v. United States, 221 U. S. 1; Umted 
States v. American Tobacco Co., 221 U. S. 
106; Aluminum Co. of America v. Federal 
Trade Comm., 234 Fed. 401 (C. C. A. 3). 
Although the acquisition of itself is not 
illegal, the stifling of competition by the 
application of the concentrated power is. 
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United States v. Eastman Kodak Co., 226 
Fed. 62. The appellant should have been 
permitted to show that the absorption of 
these smaller domestic corporations had 
created a monopoly even though the trans- 
action had occurred before the present contro- 
versy arose. The history of the organization 
throws light upon its illegality. The con- 
duct of persons, agreements and acts done 
preceding the vesting of power may show 
monopoly—and these acts may be weighed 
although they occurred prior to the injury. 
Chicago Bd. of Trade v. United States, 246 
U. S. 231; Standard Oil Co. v. United States, 
Supra. 

It was shown that Aluminum Limited 
sold large quantities of metal for delivery 
in the United States, but to the appellee, 
and not in competition with it; ten million 
pounds were sold in May, 1929, at 22%4¢ 
per pound for 99 grade ingot, duty paid, 
and forty-two million pounds in October, 
1929, at 20¢ per pound for the same grade, 
duty paid. The price quoted by the ap- 
pellee for this grade in 1929 was 24.3¢. 
Subsidiaries of Aluminum Limited obtained 
alumina from a subsidiary of the appellee 
in large quantities in 1929 and 1930, just 
as they did prior to June, 1928. The price 
charged Aluminum Limited for alumina was 
the same price which the appellee’s sub- 
sidiary charged the appellee. 

Appellee transferred its foreign Selling 
agencies to Aluminum Limited and then 
ceased to compete outside the United 
States. The appellant argues, that had 
not the issues been submitted to the: jury 
in the restricted manner hereafter referred 
to, the jury might have found that the 
appellee and Aluminum Limited were parts 
of the same organization, corporate in- 
strumentalities, though separate in form, 
owned and controlled by the same small 
group of men, who preferred to cause 
Aluminum Limited to sell in foreign mar- 
kets and to exclude that organization from 
the markets of the United States in order 
that the appellee might sell here at a high- 
er price per pound. Aluminum Limited 
entered into a written agreement with the 
British, French, German and Swiss-com- 
panies with respect to the Japanese market 
and with the British company with respect 
to the Indian market with the same monop- 
olization in mind. 

Appellant purchased exclusively from 
foreign producers from 1925 to 1931 in- 
clusive. During the six years just preced- 
ing the date of this suit (July 1931), it 
bought and paid for 4,035,904 pounds. By 
analysis, the appellant showed that through- 
out it paid for metal a price which it 
claimed was unnecessarily high, consider- 
ing the cost and reasonable profit, and that 
it was obliged to do so because of the 
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domination and control by the appellee of 
the aluminum market. It also claimed 
damages sustained by reason of cutting 
the prices of aluminum alloys. There was 
evidence from which the jury might rea- 
sonably conclude that there was a fixity 
of price made and controlled by the ap- 
pellee from which the appellant suffered 
damages. 

Appellant’s claim for damages is based 
upon the claim that the appellee had a 
monopoly. It was obliged to prove injury 
by the monopoly. It first attempted to 
show there was in fact a monopoly and, 
for this purpose, evidence was admissible 
to show the conduct of persons in control 
and agreements and acts done preceding 
the vesting of power. Such evidence could 
be considered, although the acts occurred 
prior to the injury. To exclude this evi- 
dence was error. Nor should the appellee 
have been restricted to the introduction 
of evidence relating to transactions with 
domestic corporations. Relations with 
foreign corporations were admissible also 
for another reason. A monopoly within 
the United States created by contract or 
agreement with foreign corporations is un- 
lawful. United States v. American Tobacco 
Co., 221 U. S. 106. The contracts entered 
into by the appellee and the appellee’s 
subsidiaries with foreign corporations and 
the purchase of stock in these foreign cor- 
porations were admissible for the purpose 
of showing a tacit understanding not to 
compete. Although the court indicated that 
the jury could find that an agreement exist- 
ed between the appellee and the foreign 
corporations without finding an express 
agreement, portions of the charge com- 
pletely limited the scope and effect of that 
instruction, for the court ruled that evi- 
dence of such agreement must be found in 
the testimony of Haskell, appellant’s presi- 
dent, charging: 

“x  * * T have beén constrained to rule that 
the circumstantial evidence in this case is insuffi: 
cient to constitute independent evidence of an agree- 
ment between the defendant and the foreign 
producers, speaking now of the foreign producers 
exclusively of Aluminum Limited, the Canadian 
concern. It results that if there is anywhere in the 
case evidertce of an agreement, independent evidence 
of an agreement between the defendant and these 


foreign producers, it must be found in the direct 
testimony of Mr. Haskell. * * *” 


The evidence of uniformity of prices in 
the United States which the appellee and 
the foreign producers charged over the 
period from 1919 to 1931 inclusive, under 
the circumstances, as the evidence dis- 
closed, might well support a finding by 
the jury of an agreement between the 
appellee and the foreign producers. This 
issue should have been submitted to the 
jury irrespective of belief or disbelief of 
Haskell’s testimony. Conspiracies are sel- 
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dom capable of proof by direct testimony 
and may be inferred from the things ac- 
tually done and from the circumstances. 
Frey & Son v. Cudahy Packing Co., 256 U. 
S. 208; “United States v. Shrader’s Son, Inc., 
252 U. S. 85; Eastern States Retail Lumber 
Dealers Asso. v. United States, 234 U. S. 
600. The evidence presented by the appel- 
lant should have been submitted without 
the restriction contained in the charge 
quoted, for it showed the past mutual under- 
takings and stock transactions between 
foreign producers and the appellee and its 
subsidiaries. It showed the past close re- 
lationship from which might be implied, 
together with other evidence, a mutual 
understanding not to compete and to main- 
tain fixity of price. Moreover, the relation- 
ship of Aluminum Limited with the appellee 
and the holdings of Aluminum Limited in 
the foreign corporations, were items not 
to be disregarded. Aluminum Limited on 
its organization had transferred all of its 
shares to the appellee in exchange for all 
of the foreign business and holdings of the 
appellee. The appellee distributed these 
shares to its stockholders. In December, 
1931, control of a majority of the shares 
of this corporation was in the hands of 
four men of prominence in appellee’s organ- 
ization—its chairman of the Board of Di- 
rectors, its President, a director and a large 
stockholder of the appellee. Numerous 
other officers of the appellee also held stock 
in Aluminum Limited. Although such a 
relationship would imply the dictation of 
the policies of Aluminum Limited. by its: 
controlling bodies—and therefore an order 
rather then an agreement not to compete 
in the United States—that implication does 
not negative the fact that the close rela- 


tionship of the two competitors might carry 


with it a tacit agreement between the two 
corporations proper not to compete with 
each other. Nor does it eliminate the 
possibility of an authorization of the off- 
spring, by the appellee, to arrange for the 
distribution of available markets with 
foreign producers. Juries are allowed to 
act upon probable and inferential as well 
as direct proof. Story Parchment Co. vw. 
Paterson Paper Co., 282 U. S. 555. 

It is not necessary that the authorization 
of Aluminum Limited or an agreement 
between the appellee and Aluminum Lim- 
ited be express and formal to be found 
illegal. If it were necessary, acts other- 
wise illegal could be made legal freely. 
The appellee may not so easily avoid the 
statute. See United States v. Northern 
Securities Co., 120 Fed. 721, Uv. C. D. Minn, 
193 U. S. 197. It is sufficient if the di- 
rectors of the two corporations understood 
the arrangement. Moreover, when, in addi- 
tion to these circumstances, there is added the 


testimony of Haskell, it was incumbent 
upon the trial judge to submit all the evi- 
dence to the jury and it was for the jury 
to say whether or not there was the control 
and domination charged. The. fact that 
the jury were disinclined to believe Has- 
kell’s testimony has not been lost sight of, 
but it should be considered that the jury was 
directed to consider Haskell’s testimony by 
itself. If the evidence produced by him 
was considered along with the corroborat- 
ing evidence, the jury might find differently. 
The instructions to the jury which directed 
that the jury would have to find for the 
appellee if they found no agreement in 
effect between appellee and the foreign 
producers or between appellee and Alumi- 
num Limited to control the price of 
aluminum or to restrain competition in the 
United States was erroneous. Standard Oil 
Co. v. United States, 15 U. S.C. A. 2. 

The fact that the Appellant could obtain 
the metal from other sources—scrap metal 
or by purchase from foreign producers— 
does not make the appellee’s control of the 
market any less a monopoly. Straus v. 
Victor Talking Machine Co., 297 Fed. 791. 
If there was domination and control of 
the market in the United States and ap- 
pellee suffered injury, approximately caused 
by these illegal acts the jury might award 
damages. Story Parchment Co. v. Paterson 
Paper Co., supra. And appellant was en- 
titled to a jury’s determination of whether 
in fact there was this illegal domination 
and control and stifling of competition. The 
evidence referred to was admissible for 
the jury’s consideration as tending to show 
that competition was being stifled and 
prices fixed. 

The appellant offered in evidence an 
‘agreement between the appellee and the 
General Chemical Co., dated July 25, 1905, 
by which appellee acquired shares of the 
General Bauxite Co. and undertook to sup- 
ply the General Chemical Co. with Bauxite 
over a period of 50 years, the latter cove- 
nanting not to use or to permit. bauxite 
to be sold to it to be used for conversion 
into aluminum. This evidence should have 
been admitted. It tended to show a com- 
bination to monopolize in violation of the 
statute when considered with the other 
testimony in the case, showing the history 
of the appellee and its course of conduct. 
It supported the charge that the appellee’s 
monopoly had been formulated by acquisi- 
tion of substantially all commercially 
available bauxite deposits within the United 
States and by suppression of independent 
attempts to enter into the production of 
aluminum. Standard Oil Co. v. United States, 
supra; United States v. American Tobacco 
Co., supra. By reason of the same rule and 
for the same purpose, it was error to 
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exclude Exhibit 261 for Identification. The 
exhibit consisted of an agreement between 
the president of the appellee and James 
B. Duke, dated April 15, 1925, by which 
they agreed to cause a merger of the 
appellee with a company to be formed 
which should hold certain water rights 
on the Saguenay River in Canada. It was 
also error to exclude the exhibit which 
showed the agreement between the appellee 
and the Canadian Mfg. & Development Co. 
of July 9, 1925. This was part of the 
merger planned which was consummated. 

These errors to which we have called 
attention sufficiently show that the appel- 
lant did not have a fair trial and that the 
case must be retried. At the new trial, 
the appellant should be permitted to show 
what was the differential or spread be- 
tween the price of ingot and that of sheet 
of various gauges, both flat and coil, made 
by the appellee in its price lists and that 
the spread was insufficient to enable ap- 
pellant to operate without a loss. Baush 
Machine Tool Co. v. Aluminum Co. of Amer- 
Ugar, (oro) Iekaxcl, (Ze) key (Es (CN, Z)). 


We need not consider other errors 
alleged to have been made in the charge 
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for upon the new trial, the principles we 
have announced should avoid the commuis- 
sion of such error. The jury ‘should be 
informed that the appellant might recover 
damages to its business caused by unfair 
price fixing if such price fixing precluded 
the possibility of profitable operation by 
the appellant and if it was done for the 
purpose of creating a monopoly. Baush 
Machine Tool Co. v. Aluminum Co. of Amer- 
ica, supra. 

Judgment reversed and new trial ordered 
with costs. 

Swan, J. concurring in opinion. 

Swan, C.. J-2i ol concunsing thetresult: 
Restraint of trade was charged both in 
keeping unreasonably high the price of 
aluminum ingots and in unreasonably re- 
ducing the price of aluminum alloys with 
the result, as the plaintiff alleges, that it 
could make no profit. The failure to submit 
to the jury the second branch of the com- 
plaint was an error which in my opinion 
requires reversal. 

As to costs I would allow the appellant 
but half the costs of printing the record 
because of its unnecessary prolixity. See 
one v. Hulen, 5 F. (2d) 160, 162 (C. C. 
Ay 5). 


: [7 55,058] First National Pictures, Inc., a corporation, Metro-Goldwyn-Mayer Dis- 
tributing Corporation, a corporation, Universal Film Exchanges, Inc., a corporation, 
Fox Film Corporation, a corporation, and Los Angeles Film Exchange Board of Trade, 
Inc., a corporation, v. Fae Robison. 


ioaaen ees States Circuit Court of Appeals for the Ninth Circuit. 


Where plaintiff, operator of a motion picture theatre, sues for damages under the 
Sherman Anti-Trust Act alleging injury because of the zoning practices used by de- 
fendant producers and distributors of motion picture films (claimed by plaintiff to be 
a combination in restraint of trade), and where the alleged damages rest on loss of 
business because of a rezoning rather than because of the zoning per se, no recovery 
of damages may be had. The Court added: “It should be observed that we are not 
passing upon the validity of the method of zoning adopted by the parties hereto.” 


Upon Appeal from the District Court of the United States for Southern District 
of California, Central Division. 


No. 7260. July 11, 


Before: WiLBur. SAWTELLE and GARRECHT, Circuit Judges. 


Wier, Circuit Judge: Froma judgment tion of the Sherman Anti-Trust Act. The 


for $35,336.15 in favor of plaintiff and ap- plaintiff and her 
pellee, appellants have appealed. For con- 
venience we will refer to the parties as 
plaintiff and defendants rather than ap- 
pellee and appellants. 

This action was brought to recover dam- 
ages alleged to have resulted to the plaintiff 
and her predecessor by reason of a com- 
bination or conspiracy of the defendants 
alleged to be in restraint of trade in viola- 
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husband owned and 
operated the Seville moving picture theater 
in the city of Inglewood, California. The 
defendants ate producers and distributors 
of moving picture films such as were used 
in the plaintiff's theater. In an equitable 
action brought by the United States gov- 
ernment the defendants were declared 
guilty of a combination in restraint of inter- 
state commerce and enjoined from con- 
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tinuing the use of certain provisions 
concerning arbitration in a standard form 
of contract between the exhibitors of mov- 
ing pictures and the producers and dis- 
tributors thereof theretofore used by the 
defendants, and from acting in concert un- 
der certain rules of the defendants for the 
enforcing of the awards of the arbitration 
boards set up under the terms of the 
standard form of contract, by a boycott of 
the theater owner who failed or refused 
‘to abide by the award. (Paramount Famous 
Lasky Corp. et al. v. Umited States, 282 U. S. 
30; 34 F. (2d) 984). The plaintiff relies 
on this adjudication as establishing the 
fact of monopoly and as tolling the statute 
of limitations (15 U. S. C. A. § 16; ch. 323, 
§ 5; 38 Stat. 731). The present controversy 
relates to the matter of zoning of territory 
by the defendants for the purpose of fixing 
the time for the exhibition of moving pic- 
tures, and, consequently, the priority of 
such exhibition and the rental to be 
charged for such use. It appears that the 
commercial life of a moving picture is very 
short, about 50 per cent of the return there- 
from being derived in the first run show- 
ings of such picture. The first exhibit of 
moving pictures is made in the downtown 
areas of large cities. Thereafter the pic- 
tures are used in suburban moving picture 
houses and in smaller cities and towns. 
The first showing in any zone is called the 
first run of the picture and any showing 
thereafter of the same picture in the same 
zone is called the second or subsequent 
run of the picture. If no exhibitor in the 
zone desired a certain picture as first run, 
it was sometimes rented at the price of a 
second run picture to an exhibitor who 
was in factthe first to run the picture 
in the zone.” In the suburban first run a 
great advantage arises to the exhibitor by 
reason of the advertisement of the first 
showing in the large centers and to the 
popularity of the film due to a successful 
showing therein. Exhibitors are expected 
to contract at one time for all the films 
of a given producer which the exhibitor 
expects to use for one year. The exhibitor 
may contract for all of the productions 
of one or several producers or for a part of 
the productions of any number of pro- 
ducers. The form of contract with each 
producer is the standard form above re- 
ferred to but the price of each film and the 
date of its showing is arranged with the 
producer which furnishes the film. These 
dates of exhibition and the price of the 
film to the exhibitor are arranged with 
reference to the area or zone in which the 
picture is shown. The defendants claim 
that the zones are not fixed by the pro- 
ducers but by agreement between the local 
agents of the producers and the exhibitors, 


each being represented by three members 
of a joint committee for zoning, and, con- 
sequently, that if the agreement to zone and 
to supply pictures according to the zones 
so fixed is illegal that the theater owners, 
including the plaintiff, are in pari delicto. 
The plaintiff contends that the defendants 
act in concert in selling exhibition rights 
of their respective films and that films can- 
not be had from any of the defendants 
except in accordance with the zoning 
agreement, while the defendants claim that 
the zoning is voluntary and that compli- 
ance with such zoning is not only optional 
with each producer, but that in fact all have 
not conformed thereto. These respective 
claims were presented in evidence and to 
some extent were resolved by the verdict 
of the jury. They involve a number of 
legal principles, a consideration of which 
may be deferred until after a further state- 
ment of the facts. Suffice it to say for 
the present that what the plaintiff is com- 
plaining of is that the Seville Theater was 
arbitrarily removed from one zone to an- 
other and that by reason of such changed 
zoning she has been damaged because of 
her inability to secure first and second run 
pictures, as theretofore, but was compelled 
to secure them in accordance with the new 
zoning. The Seville Theater was located 
at the extreme northeast corner of the city 
.of Inglewood. Inglewood is bounded on 
the north and east by Los Angeles City. 
We may ignore a cemetery which forms 
a part of the east boundary of Inglewood 
and lies between the boundaries of the 
two cities. Thus, the Seville Theater is 
at the point of a wedge extending about 
a mile and three quarters into the side 
of Los Angeles City. The Seville is located 
in residential territory. There is nothing 
to distinguish the territory in the city of 
Los Angeles from that in the city of Ingle- 
wood other than the street marking the 
boundary between the two municipalities. 
The plaintiff and her husband, who was her 
business partner, selected the location of 
the Seville Theater, which was built for 
them and purchased by them in February 
of 1924 because of its favorable position 
with relation to zoning. The Seville 
Theater was able to secure motion pictures 
at the same time; that is, first or second 
run, as in the down town theaters in Ingle- 
wood, the Inglewood Theater, and later 
the Granada Theater, which was opened in 
the fall of 1924, the former 1.83 miles away 
and the latter 1.73 miles away from the 
Seville, but separated from each other by 
only a block. ‘The nearest theater in Los 
Angeles City was the Rivoli, 2.95 miles 
distant from the Seville. Subsequently an- 
other theater, the Carlton, was opened in 
the fall of 1924 in Los Angeles, 2.30 miles 
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distant from the Seville, and .65 miles south 
of the Rivoli, both being located on West- 
ern Avenue. By the zoning system in force 
at the time the Seville was built, it was 
enabled to secure first run pictures before 
the Rivoli or any other theater between 
the Seville and the larger down town 
theaters in Los Angeles, some ten miles 
distant. Later, the Mesa Theater, was built 
in Los Angeles City at the corner of Slau- 
son Avenue and Crenshaw Boulevard, 
distant .75 miles from the Seville, and 
opened April 15, 1926. The Mesa seated 
1700 and the Seville 786; the Rivoli between 


900: and 1,000, the Granada 1,000, and the 
Carlton about 1,200. Thus, after the Seville 
was opened, theaters having four times its 
seating capacity were opened in_ that 
vicinity. When the Mesa theater was build- 
ing the zoning committee of the producers 
and exhibitors decided that the Mesa and 
Seville theaters were competing theaters 
and put them in the same zone so that they 
could compete on equal terms. ‘This ar- 
rangement was protested by plaintiff’s 
husband, who was managing the Seville 
Theater, but his protest was overruled. As 
this protest is a fair statement of the posi- 
tion which the plaintiff now seeks to main- 
tain, and which was accorded to her by- 
the verdict and judgment in the court 
below, we quote from the letter of protest 
as follows: 


“A resolution adopted by the Film Board of Trade 
on December, 22nd, 1925, regarding rezoning of the 
Seville Theatre, has just come to nfty attention. As 
this resolution is clearly detrimental to my business, 
I must ask you to reconsider this matter, for the 
following reasons,— 

1. It would make my playing dates from three to 
five weeks later than the present ruling allows me. 

2. The Seville Theatre is located in Inglewood, 
outside of the city of Los Angeles. Our patrons are 
largely Inglewood people; we are paying taxes in 
Inglewood and the rules of the Film Board of Trade 
for zoning, regarding territory outside of Los An- 
geles City limits, should continue to apply in the 
case of the Seville Theatre. 

3. My past Exchange experience has taught me 
that it would be impossible to secure play dates 
on the city break week, due to the shortage of 
prints at that time, and would therefore put my 
playing dates back to at least two weeks after the 
City break week. This would naturally decrease 
my patronage to the extent, that it would be im- 
possible for me to present the type of pictures that 
I have been in the habit of presenting; even at 
greatly reduced prices. 

4. When we built the theatre about two vears 

ago, we selected Inglewood because we had the 
advantage of earlier play dates than we could of had, 
had we built in Los Angeles. Had this not been 
the case we would of selected a more favorable 
location in Los Angeles. 
5. Our policy is, and always has: been, to feature 
pictures. We have only a few acts of Preview 
Vaudeville on Wednesday nights. We are there- 
fore depending on pictures for the success of our 
business. 

6. According to the resolution the zoning was 
changed to meet the requirements of a new theatre 
in Los Angeles, which is to open soon. While 
the new Mesa has my best wishes, its success must 
not be sought by applying unfair methods against 
the Seville. 
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7.. Mr. G. H. Westing my business associate, joins 
me in protesting against any change in zoning for’ 
our theatre, which beyond any doubt will result in 
a serious loss to our business, and we must insist 
that our present arrangement be continued. Yours 
very truly, The Seville Theatre.”’ 

The position of the plaintiff is also shown 
by an instruction to the jury proposed by 
her and given by the court, as follows: 

“Tf you find from the evidence that the 
defendants herein entered into any arrange- 
ment, conspiracy or agreement whereby 
they undertook, or arranged, by concert 
of action, not to furnish motion picture 
films to the Seville Theatre, except in 
accordance with the zoning and clearance 


rules and regulations, as fixed and provided 
by the ruling of the Los Angeles Film Ex- 
change Board of Trade, Inc., on December 
22, 1925, as set forth in the so-called ‘black 
book’, and if you further find that, pursuant 
thereto, defendants thereafter refused to 
enter into contracts with plaintiff or her 
associate, for the exhibition of first or- 
second-run pictures at said Seville Theatre, 
upon an equal basis with competitive 
theatres in that vicinity, and that, as a 
result thereof, plaintiff, or her associate, 
suffered injury to their business and/or 
property, then your verdict should be for 
the plaintiff.” 


This instruction to the jury, in view of 
the uncontroverted facts concerning the 
resolution of December 22, 1925, and the 
parity of the Seville and Mesa Theaters, 
and the parity or superiority of the Seville 
Theatre with or over the Rivoli and Carl- 
ton theaters, could mean nothing more nor 
less than that the plaintiff was entitled to 
a verdict if she was not accorded parity 
of play dates with the down town Ingle- 
wood theaters; in short, if she was not 
accorded priority over a new theater only 
6%4 blocks away. Parenthetically we call 
attention to the fact that although this and 
many other instructions to the jury were 
excepted to by the defendants’ attorneys 
who tried the case in other respects with 
meticulous care, no ground for the excep- 
tions was stated to the court, and con- 
sequently such exceptions cannot be 
considered. (Royal Finance Co. of Cal. v. 
Miller, 47 F. (2d) 24; Sacramento, etc. v. 
Lanks, 36 F. (2d) 921; Sacramento, etc., v. 
Johnson, 36 F. (2d) 925; Standard Acc. Ins. 
Co. v. Van Altena, 67 F. (2d) 836; Order 
of Umited Travelers, etc. v. Greer, 43 F. (2d) 
499; Sacramento, etc. v. Weber, 41 F. (2d) 
514; National Union Fire Ins. Co. v. Kaplan, 
41 F. (2d) 569; State Life Ins. Co, v. Sullivan, 
58 F. (2d) 741; Hammond v. U. S., 246 Fed. 
40; Morse v. Tillotson, 253 Fed. 340; Dayton 
Rubber Mfg. Co. v. Sabra, 63 F. (2d) 865; 
Al G. Barnes Show Co. v. Eichelbarger, 269 
Fed. 132.) 
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The damages claimed in the complaint 
were loss of profits and loss of the theater 
itself, by surrender to vendor on account 
of unpaid purchase price, all “because of 
the arbitrary actions of the defendants 
* * * in maintaining and enforcing the 
reclassification and rezoning mentioned in 
paragraph XVI hereof [December 22, 
1925}”. The trial court instructed the jury 
as follows: 

“Plaintiff charges that the unlawful com- 
bination and conspiracy was the agreement 
among the defendants and others to re- 
lease their pictures only according to zones 
or areas by which the period allowed for 
exhibitions of the released pictures was 
determined. That the defendants agreed 
among themselves to observe the zoning 
thus established, and thereafter refused to 
furnish pictures to plaintiff for exhibition 
purposes, except in accordance with the 
zoning rules and regulations thus estab- 
lished, and that as a result of this agree- 
ment the plaintiff and her associates were 
injured in their business and property.” 


It must be obvious at this juncture that 
the plaintiff is claiming a vested interest 
in the very monopoly she attacks as invalid. 
That is, she claims the benefit of the zon- 
ing in existence at the time the Seville 
Theatre was opened, while denouncing the 
rezoning as a violation of the Sherman 
Anti-Trust Act, because of its restraint of 
trade and its interference with interstate 
commerce. If it was unlawful for the de- 
fendants to combine in 1925 to define zones 
of competition in the exhibition of motion 
pictures it was equally unlawful in 1924 
when the Seville Theatre was opened. On 
the other hand, if it was legal to establish 
such zones in 1924 it was equally so in 
1925, and the establishment of a new theater 
in such close proximity to the Seville as 


the Mesa ‘Theatre justified a change in the 
interest of fair competition. To repeat, 
the plaintiff's real contention is that a com- 
peting theater was allowed to compete with 
her on equal terms and not that competi- 
tion was stifled by undue restraint. The 
situation is admirably stated on page 243 
of appellants’ overlong brief (360 pages) 
as follows: 

“Thus, again we repeat, plaintiff's com- 
plaint boils itself down to the rather 
anomalous contention that the defendants 
violated the Sherman Act to her damage, 
because they refused to continue to sell 
her pictures in accordance to a zoning and 
clearance plan which in itself she claimed 
to be a violation of the Sherman Act”. 


Upon what basis then can the plaintiff 
claim a right of recovery under Sec. 4 of 
the Sherman Anti-Trust Act (15 U. S. 
C. A. §15, § 4; 38 Stat. 731) which gives 
a right to treble damages to “any person 
who shall be injured in his business or 
property by reason of anything forbidden 
in the anti-trust laws”. Plaintiff’s allega- 
tion and proof were of damage from re- 
zoning and not of damage from zoning per 
se. The allegation we have quoted above. 
The proof offered was a comparison of 
receipts and profits before and after re- 
zoning. The evidence presented no other 
basis for estimating the damage suffered 
by the plaintiff. 

The motion of the defendants for a di- 
rected verdict in their favor should have 
been granted. In view of this conclusion 
it is unnecessary to consider the many 
other questions involved which are care- 
fully briefed. It should be observed that 
we are not passing upon the validity of the 
method of zoning adopted by the parties 
hereto. 


Judgment reversed. 


[1 55,059] National Foundry Company of New York v. Alabama Pipe Company et al. 
United States District Court, Eastern District of New York. July 16, 1934. Equity 


No. 7281. 


Motion to dismiss a complaint for an injunction charging respondents with con- 
spiring to sell cast iron soil pipe below cost denied because it states a prima facie 


case under the Clayton Anti-Trust Act. 


Triple damages for violation of the Clayton Act cannot be awarded under a bill in 


equity. 


A corporation may be sued for violation of the Clayton Act in a jurisdiction where 
it transacts business although not resident or “found” therein. 
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Gatston, D. J. The complaint sets forth 
that the defendants are engaged in the 
business of manufacture, selling and dis- 
tributing cast iron soil pipe and fittings 
shipped in interstate commerce to New 
York and distributed in the so-called 
“metropolitan” area of New York. 

The gist of the allegations of the com- 
plaint is that the defendants have violated 
the anti-trust laws. In this respect it 
differs from the complaint in the law ac- 
tion pending in this Court between the 
parties, which as will appear from the opin- 
ion filed concurrently herewith, sets forth 
a violation by these defendants of the Cast 
Iron Soil Pipe Code of Fair Competition. 


It is alleged that the defendants con- 
ferred with one another and exchanged 
information with an unincorporated group 
of corporations and individuals, known as 
the Cast Iron Soil Pipe Association, re- 
garding the establishment of prices and 
terms, conditions and practices in con- 
nection with the use of said prices in the 
sale of cast iron soil pipe and fittings; 
also that the defendants, during the six 
months preceding the filing of the bill, have 
“by various acts, unjustified reductions in 
prices, changes in terms, conditions and 
practices, and by other unjustified and un- 
fair schemes and devices, demoralized the 
cast iron soil pipe trade in the City of 
New York, and have created a condition 
which’ is destructive to petitioner’s busi- 
ness,” and further, that the defendants 
“seek to disrupt and destroy the good 
relations existing betweén petitioner and 
its customers, by the circulation of false 
and unfounded rumors to the effect that 
petitioner was and is engaged in the manu- 
facture of cast iron soil pipe and fittings 
in violation of certain statutes of the 
United States;” and that petitioner oper- 
ates the only cast iron soil pipe foundry 
in the City of New York.: 

It is alleged that the plaintiff has been 
caused great damage by these defendants; 
that the acts amount to unfair and unjust 
trade and also amount to a substantial 
pouoEsly of the said trade in New York 

ity. 


It is also alleged that in quantities of 
less than 40,000 pounds, by common agree- 
ment, the defendants offered to sell and do 
sell their products at less than cost of 
production in New York City; and that 
they are seeking to eliminate the plaintiff 
from the industry. 

Though the suit is in equity, the plaintiff 
seeks a judgment in the sum of $100,000.00, 
and treble damages, and an injunction. 

A number of the defendants have moved 
to dismiss the complaint on various 
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grounds: first, that it appears from the 
face of the complaint that the Court has 
no jurisdiction over the subject matter of 
the action; secondly, that the plaintiff has 
not legal capacity to sue; and thirdly, be- 
cause the facts alleged do not state a cause 
of action. 

The defendants, in seeking a dismissal 
of this complaint, mistakenly read into it 
the allegations of the law action. Since 
the motion is one for a dismissal, the 
sufficiency of the complaint can be ad- 
judged only by what the allegations of the 
complaint set forth. There is no reference 
in this complaint to the National Recovery 
Act or the Trade Code. 

In consequence, the argument that is 
advanced that plaintiff ds a private cor- 
poration has no status to bring suit for 
violation of the National Recovery Act, is 
without applicability. In saying this, how- 
ever, I do not mean for a moment to in- 
dicate that the real facts; not the ostensible 
facts, may present such a situation either 
at the trial or on a motion for a pre- 
liminary injunction as may make that de- 
fense available. 

In the present state of the case, how- 
ever, and based solely on a consideration 
of the complaint, it is idle also for the 
defendants to argue that the anti-trust 
laws are tolled by the National Recovery 
Act. Intle: 15) sW 5. Gu SeGw05 mtotmtiat 
section provides merely that while the Na- 
tional Recovery Act is in effect and for 
sixty days thereafter, “any code, agree- 
ment, or license approved * * * and in 
effect under this chapter, and any action 
complying with the provisions thereof 
* * * shall be exempt from the provi- 
sions of the anti-trust laws of the United 
States.” 

Therefore, the residual question is 
whether the complaint sets forth a cause 
of action under the anti-trust laws. If it 
does, then plaintiff is given status to bring 
the action by virtue of the Clayton Act, 
Title 15, U. S. C. Sec. 26, which provides: 


“Any person, firm or corporation * * * shall be 
entitled to sue for and have injunctive relief, in any 
court of the United States having jurisdiction over 
the parties, against threatened loss or damage by a 
violation of the antitrust laws * * * when and under 
the same conditions and principles as injunctive re- 
lief against threatened conduct that will cause loss 
or damage is granted by courts of equity. * * *” 


It may be noted that this section does 
not go farther in terms, however, than to 
give an injunction to private persons 
against threatened loss. 

An award of triple damages provided 
by Section 15 of Title 15, U. S. C., cannot 
be given in equity. Fleitmann et al. v. Wels- 
bach Street Lighting Company, 240 U. S. 
27. In that case a stockholder brought an 
action against the Consolidated Street 
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Lighting Company and a number of other 
corporations and individuals, to compel the 
defendants, other than his own company, 
to pay to the latter, threefold damages 
under the Sherman Act. Mr. Justice 
Holmes wrote: 

“We agree with the courts below that when a 
penalty of triple damages is sought to be inflicted, 
the statute should not be read as attempting to 
authorize liability to be enforced otherwise than 


eget the verdict of a jury in a court of common 
aw. 


Venner v. Pennsylvania Steel Co., 250 Fed. 
292; Meeker v. Lehigh Valley R. R. Co., 162 
Fed. 254; Decorative Stone Co. v. Building 
Trades Council of Westchester County, 23 
Fed. (2d) 426. 


It clearly appears, therefore, that if the 
complaint states a cause of action, the 
plaintiff must elect as between the two 
remedies which he seeks herein, for if the 
complaint is to be considered as a bill in 
equity, which must be done in its present 
form, then no relief can be granted under 
Sechionslow Oraditlenl5s Ue aSiG 


The discussion now brings us to the 
sufficiency of the complaint. None of the 
many defendants raised this ‘question 
either at the argument’ or in the briefs 
submitted. The Sherman Act, Sec. 1, Title 
15; U.-S: G; provides that: 


“Every contract, combination * * * or conspiracy, 
in restraint of trade or commerce among the several 
States ~~~ is. declared: to be illegal. * * *”’ 

The complaint charges the defendants 
with having effected reductions in prices 
and conditions of sale which have demoral- 
ized the industry in the City of New York 
and created a condition destructive to the 
petitioner’s business; and that the defend- 
ants seek to disrupt and destroy the peti- 
tioner’s business by circulating false 
rumors concerning the plaintiff. That the 
acts of the defendants are unfair and 
amount to an unjust restraint of trade and 
create a substantial monopoly of the trade 
in New York City; and that in so doing, 
they have “collaborated and transpired to 
disrupt and break down the cast iron soil 
pipe industry in New York City for the 
purpose of eliminating the petitioner from 
the industry.” 

I think by a fair test that this in out- 
line presents a compliance with the stat- 
ute. Albert Pick-Barth Co. Inc. v. Mitchell 
Woodbury Corporation. 57 Fed. (2d) 96 
Accordingly, the motion to dismiss the 

-complaint is denied. 


The defendants, The Hedges-Walsh- 
Wiedner, Reading & Foundry and Supply 
Company, Sanitary Company of America 
Corporation, and A. L. Gunther, appear 
specially for the purpose of moving to 


vacate and set aside the process of the 
Court served upon those defendants. 
Louis B. Laddoux, Inc., the complaint 
alleges, is a New Jersey corporation, en- 
gaged in the sale and distribution of. east 


iron soil pipe and fittings in New York, 
as agent for the defendant, Reading 
Foundry and Supply Company. The af- 


fidavit of its president shows that process 
was served upon its agent, the Corpora- 
tion Guaranty and Trust Company in 
Wilmington, Delaware. Louis B. Laddoux 
avers that his corporation is not the agent 
of the Reading Foundry and Supply Com- 
pany; but does not state that Louis B. 
Laddoux, Inc. is engaged in the sale of 
soil pipe and fittings, and makes sales 
thereof, upon a commission basis, in New 
York. 


The Reading Foundry and Supply Com- 
pany is in the complaint alleged to be a 
Delaware corporation, having its principal 
place of business in Reading, Pennsyl- 
vania, and having an agent, Louis B. Lad- 
doux, Inc. maintaining an office at 220 
Fifth Avenue, New York City, through 
whom the defendant distributes cast iron 
pipe and fittings in the Borough of Brook- 
lyn, in the District of New York. 

The affidavit of John Marx shows that 
service was effected upon the corporation 
in Delaware. The return of the United 
States Marshal of the Southern District 
of New York shows that service upon this 
defendant was effected by subpoenas served 
upon Louis B. Laddoux, the president of 
Louis B. Laddoux, Inc., at 220 Fifth Ave- 
nue, New York City. 

The defendant, The Sanitary Company 
of America Corporation, is alleged in the 
complaint to be a Delaware corporation, 
engaged in the manufacture ‘of cast iron 
soil pipe and fittings, with its principal 
office in Lincoln, having an agent, A. L. 
Gunther, with an office in Long Island City, 
through whom it sells and distributes cast 
iron soil pipe and fittings in New York. 
This corporation files the affidavit of Au- 
gust L. Gunther, wherein it is averred that 
he is a salesman in the employ of the 
Sanitary Company, and that that corpora- 
tion does not transact any business in 
New York State. The affidavit, however, 
contains no denial that he sells and dis- 
tributes cast iron pipe and fittings in New 
York for the account of the Sanitary 
Company of America Corporation. 

The Hedges-Walsh-Wiedner Company 
is alleged in the complaint to be a Dela- 
ware corporation, with its principal office 
in Chattanooga, Tennessee, and that it has 
an agent, the Continuous Sales Corpora- 
tion in Long Island City, through which 


fi 55,059 


170 


Court Decisions 


National Foundry Co. of N. Y.v. Alabama Pipe.Co. 


agent it sells and distributes its products 
in the New York district. 


The affidavit of MaclIlburne Voorhies, 
one of the attorneys of this company, avers 
that service was made on Albert E. Cohen, 
President of the Continuous Sales Cor- 
poration, although the Marshal's return 
indicates that it was served on a Mr. Horo- 
witz, treasurer of the Continuous Sales 
Corporation. 

The affidavit of Albert E. Cohen shows 
that he is the president of the Continuous 
Sales Corporation. He asserts that that 
corporation was organized under the laws 
of the State of New York, and is entirely 
separate and distinct from the defendant, 
The Hedges-Walsh-Wiedner Company; 
that that company is in no way financially 
interested in nor does it control the ac- 
tivities of his company; that his company 
sells a variety of products manufactured 
by various foreign corporations, among 
which is the cast iron pipe and fittings 
manufactured by The Hedges-Walsh-Wiedner 
Company. The expenses of doing business 
are paid by his own corporation, and no 
part thereof is paid by The Hedges-Walsh- 
Wiedner Company. The latter name does 
not appear on any. letterhead of his com- 
pany, does not appear on the sign upon 
his premises, and the telephone service is 
listed in the name of his corporation and 
not in that of the Hedges-Walsh-Wiedner 
Company. 

Section 22 of. Title 15, U. S. C., is the 
authority for effecting service on those 
corporations which are not inhabitants of 
the judicial district in which the suit is 
brought. The section reads: 


“Sec. 22, District in which to sue corporation. 
Any: suit, action, or proceeding under the antitrust 
laws against a corporation may be brought not only 
in the judicial district whereof it is an inhabitant 
but also in any district wherein it may be foun 
or transacts business; and all process in such cases 
may be served in the district of which it is an 
inhabitant, or wherever it may be found. (Oct. 
15) 1914 %c., 323, oec. 12, oSuotat. 750.) . 


The courts have given great latitude to 
the term “transacts business,” as used in 
the foregoing section. The case of East- 
man Kodak Co, v. Southern Photo Materials 
Company, 273 U. S. 359, was one in which 
the suit was brought by the plaintiff in 
the Federal District Court of Northern 
Georgia, against the Kodak Company, a 
New York corporation, to recover dam- 
ages for injuries sustained by the plaintiff 
through the defendant’s violation of the 
Anti-trust Act. Under the foregoing sec- 
tion of the Clayton Act, process was 
issued and served upon the defendant, pur- 
suant to an order of the court, at Rochester, 
New York, where it had its principal place 
of business. The defendant appearing, 
specially, traversed the return, entered a 
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plea for jurisdiction, and moved to quash 
the service. The opinion holds: 


“And we think it clear that, as applied to suits 
against ‘corporations for injuries sustained by viola- 
tions of the Anti-Trust Act, its necessary effect was 
to enlarge the local jurisdiction of the district courts 
so as to establish the venue of such a suit not only, 
as theretofore, in a district in which the corpora- 
tion resides or is ‘found’, but also in any district 
in which it ‘transacts business’—although neither 
residing nor ‘found’ therein—in which case the 
process may be issued to and served in a district 
in which the corporation either resides or is ‘found’ ; 
and, further, that a corporation is engaged in trans- 
acting business in a district, within the meaning of 
this section, in such sense as to establish the venue 
of a suit—although not present by agents carrying 
on business of such character and in such manner 
that it is ‘found’ therein and is amenable to local 
process,—if in fact, in the ordinary and usual sense, 
it ‘transacts business’ therein of any substantial 
character. This construction is in accordance, not 
only with that given this section by the two lower 
courts in the present case, but also with the de- 
cisions in Frey & Son v. Cudahy Packing Co., 228 
Fed. 209, and Haskell v. Aluminum Co. of America, 
14 F. (2d) 864. And see Green v. Chicago, B. & Q. 
Ry. 205 U. S. 530, in which it was recognized that a 
corporation engaged in the solicitation of orders in 
a district was in fact ‘doing business’ therein, al- 
though not in such sense that process could be there 
served upon it.’”’ 


“We are further of opinion that a corporation is 
none the less engaged in transacting business in a 
district, within the meaning of this section—which 
deals with suits respecting unlawful restraints upon 
interstate trade—because of the fact that such busi- 
ness may be entirely interstate in character and be 
transacted by agents who do not reside within the 
district. And see International Harvester-v. Ken- 
tucky, 234 U. S. 579; Davis v. Farmers Co-operative 
ComZ62m Une S sl cou 


Mr. Justice Sanford, moreover, adds: 


“To construe the words ‘or transact business’ 
as adding nothing of substance to the meaning of the 
words ‘or is found’, as used in the Anti-Trust Act, 
and as still requiring that the suit be brought in a 
district in which the corporation resides or is ‘found’, 


would to that extent deteat the plain purpose of this 
section and leave no occasion for the provision that 
the process might be served in a district in which 
the corporation resides or is found. And we find 
nothing in the legislative proceedings leading to its 
enactment which requires or justifies such a con- 
struction.” 


See also Jeffrey-Nichols Motor Co. v. Hupp 
Motor Car Corporation, 46 Fed. (2d) 623; 
pe das pares Telephone Co. v. South- 
ern Be elephone & Telegraph Company, 
54 Fed. (2d) 107. Lig ee 


_ Thus, within the interpretation of the 
Statute, 1t may well be that all of these 
protesting defendants are transacting busi- 
ness within the Eastern District of New 
York; but as to some, process obviously 
was not properly served. 

The alleged service on Sanitary Com- 
pany of America Corporation, according 
to the Marshal’s return, was effected by 
leaving the subpoena with the wife of 
A. L. Gunther. Such service is effective 
against him personally, but it was not suf- 
ficient as service upon the Sanitary Com- 
pany of America Corporation, since the 
wife of A. L. Gunther is not alleged to be 
engaged in transacting business for the 
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Sanitary Company of America Corpora- 
tion. The motion of that corporation to 
set aside the alleged service is granted. 
Whether The Hedges-Walsh-Wiedner 
Company or the Reading Foundry and 
Supply Company “transacts business” in 
the Eastern District of New York within 
the meaning of the aforesaid statute can- 


not be determined in view of the contra- 
liction resulting from the allegations of 
the complaint and the averments of the af- 
fidavits in support of the motion to vacate 
and set aside the alleged service. The 
matter must be referred to a special master 
to take evidence and report his findings. 
Settle orders on notice. 


[1 55,060] Chicago Flexible Shaft Company v. Katz Drug Co. 
Third U. S. Circuit Court of Appeals. July 31, 1934. 


The decision of the lower court refusing a preliminary injunction against a retailer 
for selling plaintiff’s products below the regular price, sustained on appeal on the 
ground that the retailer had legally purchased them and could therefore sell at any price 


it chose. 


A manufacturer has the right to refuse to sell its products to retailers who sell below 
the price suggested by the manufacturer and such practice is not in restraint of com- 


petition. 
Before BUFFINGTON, WOOLEY 
and THOMPSON, Circuit Judges. 

BUFFINGTON, J. In the court below 
the plaintiff brought suit against defendant 
charging it with unfair competition and 
praying, inter alia, that “a preliminary in- 
junction may be granted and may be issued 
out and under the seal of this Court en- 
joining the Katz Drug Company, its agents, 
its servants, officers or employees and each 
of them from advertising for sale or offer- 
ing for sale or representing for sale or 
selling Mixmasters below the regular retail 
selling price of such Mixmasters in the sum 
of $21.” After hearing, the court refused 
to grant such injunction, whereupon plain- 
tiff took this appeal. After due consider- 
ation, we are of opinion such refusal was 
within the discretion of the court and we, 
therefore, dismiss the plaintiff's appeal. 
But while we agree with the conclusion 
of the court, we do not agree with the 
court’s reason therefor, viz: “Piaintiff’s bill 
of complaint and the unchallenged facts 
in this record disclose” (on its own part) 
“a systematic infraction of the policy of 
the law against restraints of trade and of 
free competition.” 

From the proofs it appears the plaintiff 
was a large manufacturer of a_ kitchen 
utensil called “Mixmaster.” In handling 
its product and reaching the ultimate user, 
the plaintiff’s trade policy and practice. was 
this. Plaintiff sold to such jobbers as it 
selected, but so long only as the jobbers 
adhered to plaintiff's plan, Mixmasters for 
$10.50 each. The jobbers sold to such re- 
tailers as they selected. and so long only 


‘as such retailers adhered to plaintitt’s plan, 


Mixmasters for $12.60 each. The retailers 
sold Mixmasters to customers for $21.00 
each. Ifa retailer sold at less than $21.00, 
he was dropped; and if a jobber sold toa 
retailer who did not live up to the plan, 
the jobber was dropped. It will thus be 
seen there was no contract, or an equiva- 
lent of a contract, between maker, jobber 
and retailer to maintain prices. Dr. Miles 
Medical Co. v. Park-& Sons Co., 220 U. S. 
373; Federal Trade Comm. v. Beech-Nut Co., 
257 U. S. 441. The jobber bought the 
Mixmasters; the title was in him, as it was 
later in the retailer, and, as purchasers, 
each had a lawful right to sell to whom 
he pleased, and at any price. But by re- 
fusing to adhere to the plaintiff’s trade 
policy, and selling at lower prices, he put 
himself in a position where the plaintiff 
was no longer willing to employ him in 
marketing its product. In substance, what 
the plaintiff did was to outline a plan to 
market its product at fixed prices through 
agents of its own selection. It was selling 
its own “Mixmasters.” It was not sup- 
pressing competition; it was not restraining 
commerce. This view of the situation is, 
in our judgment, in accord with the deci- 
sions. See U. S. v. Colgate, 250 U.-S. 300. 

Turning to the defendant, a cut rate 
dealer, it is evident it must have bought 
the ‘“Mixmasters” it sold from some of the 
plaintiff's unfaithful jobbers or retailers. 
Whatever we think of the ethics of such 
disloyal agents and of the cut rate defend- 
ant in buying from them, it is clear that 
as such jobbers and retailers had bought 


and vaid for the ‘““Mixmasters,” the defend- 
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ant had a legal right to buy them and to 
sell them at such price as it chose. Al- 
though in advertising them for sale, the 
defendant indulged in expressions which 
did not always adhere to the truth, we 


Court Decisions ; 
Fleetway, Inc. v. Public Service Interstate Transportation Co. 


cannot find that they imputed approval by, 
or connivance with, the plaintiff. Finding 
no error in the Court’s refusal to grant a 


preliminary injunction, the plaintiff's ap- 


peal is dismissed. 


[ff 55,061] Fleetway, Inc. v. Public Service Interstate Transportation Company. 


United States Circuit Court of Appeals, Third Circuit. 


August 28, 1934. 


The mere competitive reduction in bus fares can in no sense be construed as a 
monopoly or even an attempt to monopolize any part of trade or commerce under the 


Sherman Act. 


The transportation of passengers by motor bus is not a commodity within the 
meaning of the Clayton Act and therefore the defendant can not be enjoined from 
discriminating in price in order to take away plaintiff’s business. 


Before WOOLLEY, DAVIS and THOMP- 
SON, Circuit Judges. 

DAVIS, Circuit Judge. This is an appeal 
from a decree of the District Court denying 


injunctive and other relief prayed for un-- 


der the provisions of the Sherman Anti- 
Trust Act and the Clayton Act and dis- 
missing the bill of complaint. 

The plaintiff, Fleetway, Inc., is or was 
a transportation Company operating nine 
buses engaged in carrying passengers for 
hire from Fairview, an outlying section of 
the City of Camden, New Jersey, to the 
Reyburn Plaza, City Hall, Philadelphia, 
Pennsylvania. The defendant is likewise 
engaged in operating a line of four hun- 
dred or more buses in southern New Jer- 
sey. Some of these likewise carry passengers 


for hire through Camden over the Dela- 
ware River Bridge to the Reyburn Plaza. 

When the plaintiff began the, operation 
of its buses on September 9, 1932, defend- 
ant had been operating its line for a long 
time. Two of its fare zones concern us 
here. One, called the first zone, was from 
Fairview to Ninth Street and Kaighn Ave- 
nue, in the City of Camden, for which it 
charged a fare of 10 cents a ride, and the 
other called the second zone, was from 
Ninth Street and Kaighn Avenue to Rey- 
‘burn Plaza, Philadelphia, for which it 
charged 15 cents a ride. When the plain- 
tiff began its operations in these zones, 
it charged the same cash fares for a ride, 
but in the first zone it also sold 12 tickets 
for $1.00 or 8% cents a ride instead of 10 
cents, as defendant then charged, and in 
the second zone, from Ninth Street and 
Kaighn Avenue, Camden, to Philadelphia, 
it sold 12 tickets for $1.50 or 12% cents a 
ride instead of 15 cents, as then charged 
by the defendant. 

This rate of fare continued until Octo- 
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ber 7, 1932, when the plaintiit, while main- 
taining its price of 10 cents and 15 cents 
a ride in the first and second zones respec- 
tively, further reduced its fare for tickets in 
the first zone. It sold 2 tickets for 15 cents 
in the first zone, or 7% cents a ride instead 
of 8% cents, and 2 tickets for 25 cents, or 
1214 cents a ride in the second zone. The 
fare was the same in this zone, the differ- 
ence being that the passenger was required 
to purchase only 2 tickets instead of 12 in 
order to get the reduced rate. 

One month and two days later, on No- 
vember 9, 1932, defendant met the reduc- 
tion of the plaintiff by making a greater 
reduction in tickets, the fares for single 
rides remaining the same. It sold 2 tick- 
ets for 10 cents, or 5 cents a ride in the 
first zone instead of 714 cents charged by 
the plaintiff; and 2 tickets for 20 cents, 
-or 10 cents a ride in the second zone, in- 
stead of 1214 cents as charged by plaintiff. 

Two days later, November 11, 1932, 
plaintiff reduced its cash fare to 5 cents a 
ride in the first zone and 10 cents a ride 
in the second zone, thus making its price 
for cash fares the same as defendant’s for 
tickets. This had the effect of eliminating 
the. necessity of purchasing tickets, in or- 
der to get the reduced rates. 

This situation as to operation continued 
until the end of the year, December 31, 
1932, when the plaintiff went out of busi- 
ness. However, on November 11, 1932, 
plaintiff filed its bill of complaint against 
the defendant praying for relief. 


The plaintiff alleges that in addition to 
the demoralizing and uneconomic rates of 
fare initiated by the defendant, it began 
from the day of the operation of plain- 
tiffs line a campaign of destructive com- 
petition with plaintiff's buses. As many as 
12 of the.defendant’s buses were assigned 


Cited 1932-1939 Trade Cases 


173 


Fleetway, Inc. v. Public Service Interstate Transportation Co. 


to cover the operation of a single bus of 
plaintiff's. 

Defendant’s plan, plaintiff alleges, was to 
start several of its buses immediately 
ahead of plaintiff’s single bus, while others 
would follow it. The buses that followed 
would cut in ahead of plaintiff’s bus as it 
approached the curb at street crossings 
where passengers were waiting and thus 
secure the passengers or obstruct their 
passage to plaintiff's bus. These tactics 
were practiced, it asserts, along the entire 
route, especially Broadway, Camden, and in 
Philadelphia; that this so-called ‘“wildcat- 
ting” and “bottling” conduct on the part 
of defendant’s employees was practiced day 
after day and was practiced when the bill 
of complaint was filed. 


Plaintiff further alleged that the driver’s 
of defendant’s buses, acting under instruc- 
tions from the defendant’s officers, contin- 
uously endeavored to damage and wreck 
plaintiff's buses by driving or backing into 
them, especially into the sides of plain- 
tiff’s buses, where the motors are located, 
in order to damage the frames and motors; 
that numerous accidents have been caused 
and many persons have been injured there- 
by; that some of defendant’s drivers have 
been arrested and their licenses suspended. 


Plaintiff contends that under Section 2 
of the Sherman Anti-Trust Act and Section 
2 of the Clayton Act, it is entitled to an in- 
junction restraining defendant from con- 
tinuing its unlawful and discriminatory 
practices which tend to monopolize the car- 
riage of passengers in interstate commerce 
and to destroy competition in the carriage 
of such passengers. 


Sections 1 and 2 of the Sherman Act 
provide as follows: 


“Section 1. Trusts, etc., in restraint of trade 
illegal; penalty. Every contract, combination in 
the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several 
States, or with foreign nations, is declared to be 
illegal. Every person who shall make any such 
contract or engage in any such combination or con- 
spiracy, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by a 
fine not exceeding $5,000, or by imprisonment not 
exceeding one year, or by both said punishments, in 
the discretion of the court. (July 2, 1890, c. 647, 
Seewtta USC. Ass bitlen tS 54Sec. ei) 

“2. Monopolizing trade a misdemeanor; penalty. 
Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of the 
trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a mis- 
demeanor. (Ibid., Sec. 2).” 


Section 1 of that Act refers to opera- 
tions of two or more persons in restraint 
of trade or commerce among the several 
states or with foreign nations. Section 2 
was intended to supplement Section 1. 
Standard Oil Company v. United States, 221 
U. S.55. But any individual person alone 


may offend against the provisions of Sec- 
tion 2 of the Act by monopolizing or at- 
tempting to monopolize trade or commerce 
among the several States or with foreign 
nations. United States v. MacAndrews and 
Forbes Company, 149 Fed. 823; United States 
v. Standard Oil Company, 173 Fed. 177, 195; 
United States v. Reading Company, 183 Fed. 
127. The pertinent question here is wheth- 
er or not the acts of the defendant in this 
case monopolized or attempted to monopo- 
‘lize trade or commerce between New Jer- 
sev and Pennsylvania. 

The reduction in fares can in no sense 
be construed as a monopoly or even an 
attempt to monopolize any part of trade 
or commerce. The reduction by the de- 


fendant became necessary to hold the nor- 
mal trade which it had before the plaintiff 
entered the field. It could not be avoided 
if the defendant was to meet a. situation 
created by the plaintiff and thrust upon the 
defendant. 

_The “campaign of destructive competi- 
tion” of which the plaintiff complains was 
begun and led by it in an effort to capture 
the patrons of the defendant. So plaintiff 
cannot complain that defendant used the 
methods which plaintiff initiated to meet a 
condition created by it. This cannot con- 
stitute a monopoly or an attempt to mo- 
nopolize. Plaintiff because of its more 
limited means was defeated in a contest 
which it instigated. That is all there is to 
the rate cut question. 

Section 2 of the Clayton Act provides 
that: 

“Tt shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price be- 
tween different purchasers of commodities, which 
commodies are sold for use, consumption, or resale 
within the United States or any territory thereof or 
the District of Columbia, or any insular possession 
or other place under the jurisdiction of the United 
States, where the effect of such discrimination may 
be to substantially lessen competition or tend to 
create a monopoly in any line of commerce; Pro- 
vided, That nothing herein contained shall prevent 
discrimination in price between purchasers of com- 
modities on account of differences in the grade, qual- 
ity, or quantity of the commodity sold, or that makes 
only due allowance for difference in the cost of sell- 
ing or transportation, or discrimination in price in 
the same or different communities made in good 
faith to meet competition; And Provided Further, 
That nothing herein contained shall prevent persons 
engaged in selling goods, wares, or merchandise in 
commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade. (Oct: 
WS OTA N C323 eC. 2; Ue oe CoA a Litie: 15-sSec, 
183) 


The learned trial judge construed this 
section to apply to “commodities” and not 
to transportation of passengers by motor 
buses. The section prevents discrimination 
in price between different purchasers of 
commodities which are sold for use, con- 
sumption or resale within the United 
States, etc. This clearly refers to a com- 
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modity such as merchandise and has no 
reference to transportation of passengers 
by buses, for discrimination in price be- 
tween purchasers of commodities on ac- 
count of differences in grade, quality or 
quantity or a discrimination which makes 
only due allowance for difference in the 
cost of selling or transportation is not pro- 
hibited. It would be a _ strange and 
strained construction that would apply this 
language to transportation of passengers 
by buses. 


The plaintiff strenuously argued in the 
District Court and argues here that the 
word “commodity” may be construed “to 
cover the service of transporting passen- 
gers in interstate commerce.” 

The case cited by it which is admittedly 
most apposite is McKinley Telephone Co. v. 
Cumberland Telephone Co., 140 N. W. 38. 

The Statute there involved provided: 

“Any corporation organized under the laws of this 
State which shall enter into any combination, con- 
spiracy, trust, pool, agreement or contract intended 
to restrain or prevent competition in the supply or 
price of any article or commodity in general use in 
this State, or constituting a subject of trade or com- 


merce therein, shall, upon preor rerses in any court 
of competent jurisdiction, have its charter or author- 


ity to do business in this State canceled and an- 
nulled.”’ ; 
In construing the statute the Court said: 


“Tt is obvious that the statute is directed against 


‘contracts which are violative of the public policy 


of the State respecting restraints of trade and com- 
petition in the supply of any commodity in general 
use constituting a subject of commerce. The fur- 
nishing of telephone service may be classed within 
the general terms of the statute as the supplying 
of a commodity constituting a subject of commerce.” 

There the court was dealing under the 
statute with “the supply or price of any 
article or commodity,” and under the stat- 
ute, furnishing a telephone service might 
be stretched to mean the supply of a com- 
modity, but the language of Section 2 of 
the Clayton Act forbids such construction 
of the word “commodity” as there used. 

It follows that the plaintiff under the 
facts of this case is not entitled to the re- 
lief for which it prayed either under the 
Sherman Anti-Trust Act or the Clayton 
Act. But if in the operation of its buses, 
its property has been damaged or de- 
stroyed, it has a remedy at law, but un- 
der the facts of this case, it is not entitled 
to equitable relief. 

The decree of the District Court is af- 
firmed. 


{f 55,062] Glenn Coal Company, a corporation, v. Dickinson Fuel Company, a corpo- 


ration, et al. 


United States Circuit Court of Appeals, 


2, 1934. 


Fourth Circuit. At law, No. 3664. October. 


Where there are two competitors in interstate trade in the same type of coal, the 
registration of a trade mark by one does not give the other a cause of action for three- 
fold damages within the Sherman Anti-Trust Act, upon the mere allegation that the 
registration was unlawful and in furtherance of a conspiracy to restrain and monopolize 


interstate commerce in that type of coal. 


Appeal from the District Court of the United States for the Southern District of 


West Virginia at Charleston. 


Before Nortrucorr and Soper, Circuit 
Judges, and Cuestnut, District Judge. 

CueEstNuT, District Judge: The appel- 
lant in this case, as plaintiff in the district 
court, brought a civil suit at law against 
the defendants to recover three-fold dam- 
ages alleged to have been sustained by 
violation of the Sherman Anti-Trust Act 
(15 USC, s. 15). A demurrer to the dec- 
laration was sustained with leave to the 
plaintiff to amend; and after an amend- 
ment not deemed to substantially alter the 
nature of the case, the demurrer was again 
sustained. The plaintiff declined to further 
amend and judgment went for the defend- 
ants, from which this appeal has been 
taken. 


The only question here is whether the 
amended declaration, consisting of a single 
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count extending over twelve pages of the 
printed record, sufficiently states a cause 
of action under the statute. It is un- 
fortunately prolix but, after analysis, the 
substance of the case as stated may be 
summarized as follows. It is alleged that 
the plaintiff, a West Virginia corporation, 
has been engaged since September 1, 1920, 
in mining and selling in interstate com- 
merce bituminous coal produced from the 
“Black Band seam of coal, one of the Kan- 
awha measures and seams of coal, located 
in the well-developed, well-defined and ex- 
tensively known Kanawha coal field of West 
Virginia,” which was and had been for many 
years well and favorably known in the 
trade as “Black Band” coal, and by reason 
of its superior qualities generally com- 
manded a market price somewhat larger 
than other'bituminous coals; and that the 
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defendant, the Black Band Consolidated 
Coal Co., also a West Virginia corpora- 
tion, was likewise engaged during said 
period in producing and selling the same 
kind of coal in interstate commerce as a 
competitor of the plaintiff; and that an- 
other defendant, the Dickinson Fuel Com- 
pany, likewise a West Virginia corporation, 
was the sales agent for the coal produced 
by the Black Band Company. In addition 
to the corporate defendants, two indi- 
viduals were also named as defendants, one 
C. C. Dickinson, a citizen and resident of 
West Virginia, being the president of the 
Dickinson Fuel Company, and J. Edwin 
Horn, a non-resident, being the president 
of the Black Band Company. Of the four 
defendants only two, the Dickinson Fuel 
Company and C, C. Dickinson, its presi- 
dent, were summoned; and it does not ap- 
pear why the Black Band Company, a 
West Virginia corporation, was not sum- 
moned. It is stated that the only other 
producer of this Black Band Coal was the 
Kanawha Black Band Coal Company, of 
West Virginia. 

It is further alleged, in the language of 
sections 1 and 2 of the Anti-Trust Act 
(15 U. S. C., sections one and two) that 
the four named defendants on or about the 
5th of June, 1923, and thereafter until the 
commencement of the suit, May 12, 1932, 
unlawfully combined and conspired, in re- 
straint of trade, to monopolize and did 
monopolize and unlawfully control the 
market in the sale and price of said Black 
Band seam of coal in interstate commerce, 
and destroyed competition between the 
plaintiff and the Kanawha Black Band 
Coal Company, on the one hand, and the 
defendant, the Black Band Consolidated 
Coal Company on the other hand, in con- 
sequence of which the Black Band Com- 
pany was enabled to sell its coal at a 
higher price than could have been obtained 
if the market had been free, and the plain- 
tiff was injuriously affected to the extent 
that its own sales of coal during said pe- 
riod was lessened by 100,000 tons and it 
was compelled to sell at least 150,000 tons 
at a price of twenty-five cents per ton less 
than it was really worth, and thus lost 
$62,500. It is further alleged that the plain- 
tiff suffered this loss because, by reason 
of the defendants’ activities, it was not 
able to sell’ its coal as “Black Band” coal. 
The means by which the object of the 
conspiracy was effected is alleged to have 
been the illegal and unlawful procurement 
by the Black Band Consolidated Coal 
Company, with-the connivance of the other 
defendants, of a United States trade mark, 
consisting of the words “Black Band” 
numbered 182,171, for the coal produced 
and sold bv it. and thereafter threatened 


the plaintiff and its customers with suits 
for damages if the plaintiff's coal shouid 
be sold as “Black Band”. It is further al- 
leged that on November 20, 1923, while the 
application for the trade mark was “secrctly 
pending” and its pendency was unknown 
to the plaintiff, the Dickinson Fuel Com- 
pany took from the plaintiff an exclusive 
coal sales agency for the sale of its coal as 
“Black Band” coal and thereafter fraudu- 
lently and deceitfully and without the 
knowledge of the plaintiff, sold its coal 
not as ‘Black Band” coal as it had been 
sold and was being sold when said agency 
was taken, but as “Kanawha” coal or 
“Blue Ribbon” coal until January 10, 1924. 

The question presented is whether the 
amended declaration discloses in substance 
a violation of the Anti-Trust Act by the 
defendants with consequent material in- 
jury to the plaintiff. The language of sec- 
tion 15, on which the action is based, is 
as follows: 

“Any person who shall be injured in his business 
or property by reason of enything forbidden in the 
Anti-Trust Laws may sue therefor in any district 
court of the United States in the district in which 
the defendant resides, is found or has an agent, 
without respect to the amount in controversy, and 
shall recover three-fold damages by him sustained 
aanpots full costs of suit and including attorneys’ 
ee. 

To recover, the plaintiff must establish 
two things: (1) a violation of the Anti- 
Trust Act and (2) damages to the plain- 
tiff proximately resulting from the acts of 
the defendant which constitute’a violation 
of the Act. In a civil suit under this sec- 
tion, the gist of the action is not merely 
the unlawful conspiracy or monopolization 
or attempt to monopolize interstate com- 
merce in the particular subject matter, but 
is damage to the individual plaintiff result- 
ing proximately from the acts of the de- 
fendant which constitute a violation of 
the law. A mere conspiracy with intent 
to violate the law while it may be the 
basis of a valid indictment under the 
criminal sanction of the Anti-Trust Act, 
does not give rise to a personal civil suit 
for damages. 

Thus it has been held in numerous fed- 
eral decisions that in a civil suit under this 
special Act the declaration must allege 
facts from which the court can determine 
that there has been a violation of the Act 
with resultant damage proximately caused 
thereby to the plaintiff. In Alex. Milburn 
Co. v. Union Carbide and Carbon Corp., 15 
F. (2d) 678 (C. C. A. 4) (certiorari denied, 
273 U.S. 757) this Court, by Judge Parker, 
said: 

“for it is not sufficient that the declaration be 
framed in the words of the statute or that it allege 
mere conclusions of the pleader. It must describe 
with definiteness and certainty the combination or 


conspiracy relied on, as well as the acts done which 
resulted in damage to plaintiff, and, in doing so, 
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must set forth the substance of the agreement in 
restraint of trade, or the plan or scheme of the 
conspiracy, or the facts constituting the attempt 
to monopolize. 19 R. C. L. 87; Cilley v. United 
Shoe Mach. Co. (C. C.) 152.F. 726; Rice v. Standard 
Oil Co. (C.. C.) 143 F. 464.” 

The same rule has been announced in 
other cases. Jack v. Armour & Co. (C. C. 
A. 8) 291 F. 741; Tilden v. Quaker Oats 
Go. (G GAZ) Pe 2d) 160s Yatherell 
& Dobbins Co. v. Umted Shoe Co. (C. C. 
A. 1) 267 F. 950; Corey v. Independent Ice 
Co. (D. C. Mass.) 207 F..459; Dueber Watch 
Co. v. E. Howard Watch Co. (C. C. S. D. 


N.Y.) 55 F. 851; Blumenstock Bros. v. Cur- 
tis, Pub. Co. 252) Us S: 436.9440; Compare 
Albert Pick-Barth Co. v. Mitchell-Woodbury 
Cor pods7UEh (2d) 96,1 (CnG A). 


In this case we must, therefore, care- 
fully analyze the declaration to ascertain 
what act or acts of the defendants are al- 
leged which amount to a violation of the 
law with consequent damage to the plain- 
tiff. It is alleged in the declaration with 
much emphasis and repetition that the de- 
fendants unlawfully combined and conspired 
to violate the law, and to restrain and 
monopolize the trade-and also that their 
acts were unlawful, fraudulent, deceptive 
and accompanied by the intent to violate 
the law. These are, however, only general 
allegations and in themselves no more than 
conclusions of.the pleader in the absence 
of averment of specific acts of the defend- 
ants from which it can be determined as 
a matter of law whether the Act has in fact 
been violated with resultant damage to the 
plaintiff. Here we find that only two 
specific acts are set out consisting of (1) 
defendants’ activities with respect to the 
allegedly deceitfully procured exclusive 
sales agency taken by the Dickinson Fuel 
Company from the plaintiff, and (2) the 
registration of the trade mark with threat 
of suit if infringed. As to the former, it 
appears its duration was limited to the pe- 
riod from November 20, 1923, until Jan- 
uary-10, 1924, less than two months, and 
it terminated more than 8 years prior to 
the commencement of the suit. As the 
plaintiff is seeking to recover damages by 
virtue of the defendants’ conspiracy for 
only five years (the period of limitations) 
preceding the institution of the suit, it 
seems obvious that the allegedly deceit- 
fully procured and unfairly executed sales 
agency by the Dickinson. Fuel Company 
could not possibly have been an effective 
cause of the plaintiff’s damages sustained 
during this five-year period. This allega- 
tion may, therefore, be dismissed from 
further consideration. The only remain- 
ing act of the defendants alleged as show- 
ing a violation of the Anti-Trust Act and 
causing damage to the plaintiff is the regis- 
tration of the trade mark. The exact date 


1 55,062 


of this registration is not stated in the dec- 
laration but was admitted to have been 
April 1, 1924. While the declaration al- 
leges that the registration of the trade 
mark was procured illegally and unlaw- 
fully, it does not specify in what the 
illegality and unlawfulness consisted. Nor 
does it show that the plaintiff has ever 
taken any action to have the trade mark 
cancelled as authorized by section 93 of 
Title 15 USC, or to bring an action for 
damages against the Black Band Consoli- 
dated Coal Company, the registrant of the 
mark, as authorized by section 104 of Title 


15 USC; nor does it appear from the dec- 
laration that the plaintiff has asserted its 
rights in litigation or otherwise to con- 
tinue.to sell its coal as “Black Band” coal 
despite the allegedly unlawful registration 
of the. trade mark by the registrant. 


It is thus seen that the question of law 
presented as to the sufficiency of the dec- 
laration is simply this: where there are 
two competitors in interstate trade in the 
same article, does the registration of a 
trade mark by one, with incidental in- 
sistence on exclusive proprietary rights 
therein, of itself constitute a violation of 
the Anti-Trust Act, upon the mere allega- 
tion that the procurement of registration 
was unlawful (without specification as to 
how or why), coupled with the allegation 
that it was done in furtherance of a 
conspiracy to restrain and monopolize in- 
terstate commerce in the article, thus en- 
titling the plaintiff to three-fold damages. 
In our opinion the answer must be in the 
negative. The law with regard to registra- 
tion of interstate trade marks has been 
very fully covered by statutes which pro- 
vide the terms and conditions for their 
registration, for the cancellation thereof if 
improperly registered, and for damages to 
individuals resulting from improper regis- 
tration as a result of a false or fraudulent 
declaration or representation, oral or in 
writing, or by any false means. The mea- 
sure of damages is simply the actual dam- 
age sustained. We think it quite 
unreasonable to conclude that it was the 
intention of Congress in providing for 
three-fold damages in a civil suit for viola- 
tion of the Anti-Trust Act to have intend- 
ed to thereby give to a plaintiff in a case 
of this kind three-fold damages in addition 
to those given by the trade mark law, 
merely on the allegation that the registra- 
tion was in furtherance of a conspiracy to 
violate the Anti-Trust Act. See Keogh v. 
C. & N.W. Rwy. Co. 260 U. S. 156, 162. 
Such a construction would necessarily ex- 
tend the scope of the latter Act to cases 
beyond its fair import and make it possi- 
ble to convert almost any and every trade 
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mark controversy into a civil suit under 
the Sherman Act. It is well known that 
the main purpose of the Anti-Trust Act 
was to protect the public from monopolies 
and restraint of trade and the individual 
right of action was but incidental and sub- 
ordinate. This was well expressed by Mr. 
Chief Justice White in Vilder Mfg. Co. v. 
Corn Products Co. 236 U. S. 165, 174, in 
the following language: 

“In other words, founded upon broad conceptions 
of public policy, the prohibitions of the statute were 
enacted to prevent not the mere injury to an indi- 
vidual which would arise from the doing of the 
prohibited acts, but that harm to the general public 


which would be occasioned by the evils which it 
was contemplated would be prevented, and hence not 


only the prohibitions of the statue but the remedies 
which it provided were co-extensive with such con- 
ceptions.” 

Thus, the declaration to be good must 
show not only damages sustained by the 
individual plaintiff but even more import- 
tantly a violation of public rights pro- 
hibited by the Act. It is not sufficient 
that the declaration shows merely a good 
cause of action at common law. As was 
said by the Supreme Court in the Blumen- 
stock case, supra: 


“Tn order to maintain a suit under this act the 
complaint must state a substantial case arising 
thereunder. The action is wholly statutory and can 
only be brought in a District Court of the United 
States, and it is essential to the jurisdiction of the 
court in such cases that a substantial cause of action 
within the statute be set up.” 


There is much internal evidence in the 
amended declaration itself and in facts of 
which we may fairly take judicial notice, 
that the substantial grievances complained 
of are private rather than public. The 
subject matter relates to coal mined from 
a particular seam in a very limited coal 
mining area in one county of West Vir- 
ginia. There are only three producers of 
this particular bituminous coal, the defend- 
ant, the Black Band Company, having an 
annual production of 100,000 tons; the 
Kanawha Coal Company, producing 30,000 
tons, and the plaintiff, having an actual 
production of 50,000 tons per year with 
an allegedly possible output of 70,000 tons 
per year, or in all, not more than 200,000 
tons per year for all three producers, or 
1,000,000 tons in the’ five years prior to 
the institution of the suit, as compared 
with the total output for the years 1928-32, 
inclusive, for the whole country, amount- 
ing to 2,191,016,256 tons. During the same 
years the amount of bituminous coal pro- 
duced in West Virginia was 578,181,824 
tons. It is mathematically obvious that 
the amount of bituminous coal produced 


from the Black Band seam in West Vir- 
ginia is almost infinitesimal as compared 
with the total country-wide production, 
and it is not reasonable to infer that the 
public interest has been appreciably af- 
fected by the private controversy between 
the parties growing out of the registra- 
tion of the name “Black Bartd” as a trade 
mark applicable to the defendants’ coal. 
(Note) We cannot accept the appellant’s 
contention that the alleged superior qual- 
ity of Black Band coal so sets it apart 
from other bituminous coal that the public 
interest must thereby be considered to 
have been affected. In this respect the 
situation is not dissimilar to that dealt 


with by the Supreme Court in the first 
Coronado case, 259 U. S. 344, 412, where 
the court held that an alleged conspiracy 
to suppress the production of 5,000 tons 
a week of coal, in a national weekly pro- 
duction of from 10,000,000 to 15,000,000 
tons, or a production in the particular 
district of 150,000 tons a week, was too 
negligible an amount to have any appre- 
ciable effect upon the interestate price of 
coal. Other cases holding that the public 
interest is not involved unless the restraint 
of interstate trade is substantial in amount 
are McLatchey v. King, (D. C. Mass.) 250 
F. 920; Marienelh v. United Booking Office 
of America. (DEMS) DANY YN 227 
165; Dueber Watch Case Mfg. Co. v. Howard 
Co: (GC. S. DN.Y.) 55 F. 851; Konackey 
uv. Jewish Press (C. C. A. 8) 288 F. 179; 
Standard Oil Co. v. United States, 283 U. S. 
163, 176; Indiana Farmers’ Guide Pub. Co. 
v. Prairie Farmer Pub. Co. 70 F. (2d) 2, 
5,(C. C. A. 7). Compare Albert-Pick-Barth 
Co. v. Mitchell Woodbury Corp., 57 F. (2d) 
96 (C. C. A. 1.); Mitchell Woodbury Corp. 
uv. Albert-Pick-Barth Co. Inc., 41 F. (2d) 
1485) ( C22 GAS i)se reversing 3698) (2d) 
974, 


We do not mean to hold that the iile- 
gally procured registration of a trade mark 
may not properly be considered with other 
well pleaded acts of the defendants as a 
part of a larger plan to violate the Anti- 
Trust Act where it can be seen from facts 
alleged in the declaration that there has 
been a substantial violation of the public 
interest protected by the Act. See Stand- 
ard Oil Co. v. United States, 283 U. S. 163. 
But here we find nothing alleged beyond 
the bare fact that a trade mark was pro- 
cured and rights thereunder asserted by 
the defendants without the allegation of 
any other facts, apart from general aver- 
ments of violation of the Act as conclu- 
sions of the pleader. It is true that the 


Note: The figures are given in the appellee’s brief 
without contradiction by appellant’s counsel, and 
are said to*be shown by the reports of the U. S. 


Bureau of Mines and published in Saward’s Annual 
for 1933, p. 11, and given wide publicity in trade 
journals and other publications. 
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mere registration of the mark is not itself 
conclusive, but the presumption is of valid- 
ity and regularity in the registration until 
i, is overcome by proof to the contrary. 
And we do not think the mere general 
allegation that the mark was illegally and 
unlawfully procured is sufficient of itself 
to show an intent to monopolize trade in 
the subject matter to which the mark is 
applicable, especially where it does not 
clearly appear that the public interest was 
substantially involved. Nor does the alle- 
gation in the declaration that the defend- 
ants knew the mark was not susceptible 
of registration substantially better their 
case in this respéct, in the absence of 
some alleged fraudulent act or misrepre- 
sentation. An obvious possible objection. 
to the mark was that it was descriptive 
and a geographical term, but even such 
terms have been held good marks in cer- 


tain cases. In the absence of specific fraud 
alleged, the matter of registration was evi- 
dently one of opinion only. 

The Circuit Court of Appeals for the 
Sixth Circuit recently dealt: with a some- 
what similar case in International Visible 
Systems Corp. v. Remington-Rand, Inc., 65 
F. (2d) 540, where an allegation, that the 
defendant maliciously and without prob- 
able cause and with intent to destroy busi- 
ness of the plaintiff and smother competition 
instituted a pretended patent infringement 
case, was held not sufficient to sustain 
a declaration in a civil suit under the Anti- 
Trust “Act. 

The demurref was also properly sus- 
tained because it appears that the plain- 
tiff's cause of action was barred by 
limitations. Under the jater West Vir- 
ginia cases this is a defense which may 
be availed of on demurrer in law cases. 
Doss v. O’Toole, 80 W. Va. 46, 48 (1917); 
Cameron v. Cameron, 111 W. Va. 375 (1921). 
In West Virginia the suing out of the 
summons is the commencement of the ac- 
tion for the purpose of applying the stat- 
ute of limitations. Lambert v. Ensign Mfg. 
Co., 42 W. Va. 813. In this case the record 
shows that the summons was sued out on 
May 12, 1932. As the Anti-Trust Act does 
not itself prescribe the period of limita- 
tions for civil suits and there is no other 
federal statute applicable thereto, the pe- 
riod of limitations is that fixed by the local 
law of the State of West Virginia. Chat- 
tanooga Foundry and Pipe Works v. Atlanta, 
203 U. S. 390. The applicable West Vir- 
ginia statute is section 12, Article 2, Ch. 
55, West Virginia Code of 1931, which 
provides: 

“12. Personal Actions Not Otherwise Provided 
For: Every personal action for which no limitation 
is otherwise prescribed shall be brought within five 


years next after the right to bring the same shalt 
have accrued, if it be for a matter of such nature 
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that, in case a party die, it can be brought by or 
against his representative; and if it be for a matter 
not of such nature, shall be brought within one 
year next after the right to bring the same shall 
have accrued, and not after.” 


The appellant contends that under this 
statute the period of limitations for this 
case is five years, while the appellees con- 
tend that it is only one year. Which view 
is correct is to be determined not from 
the local West Virginia decisions but from 
federal decisions construing the Act of 
Congress in the light of the common law 
and determining whether the nature of the 
civil action is one that survives or abates 
upon the death of the party. And on this 
question the federal decisions are in con- 
flict. See Caillouet v. American Sugar Re- 
fining Co. (D. C. La.) 250 F. 639; Bonvillain 
v. American Sugar Refining Co. (D. C. La.) 
250 F. 641; Haskell v. Perkins, (D. C. N. 
J.) 28 F. (2d) 222; Perkins v. Haskell, 
(C, CA. 3)! 31, Keddy 53, holdinesthat 
the cause of action does not survive; while 
Sullivan v. Associated Bill Posters, etc. (C. 
C. A. 2) 6 F. (2d): 1000, (Circuit Judge 
Hough dissenting); United Copper Secun- 
ties Co. v. Amalgamated Copper Co. (C. C. 
A. 2) 232 F. 574; Imperial Film Exchange 
uv. General Film Co. (D. C. N. Y.) 224 F. 
985, hold that it does survive. It is, how- 
ever, unnecessary for us to decide in this 
case whether the period of limitations is 
five years or one year because under ei- 
ther holding, in our opinion, the declara- 
tion is demurrable on the ground of 
limitations in view of what is now to be 
stated. 

The heart of the plaintiff’s case lies in 
the allegation that its business profits were 
impaired during the pericd of five years 
prior to the commencement of the suit 
by the defendants’ insistence on its alleged 
The declaration does 
not show what resistance the plaintiff made 
to the defendants’ claims regarding the 
trade mark but the inference from the 
allegations of the declaration is that it 
was unable to successfully combat them 
in the trade. This obviously could be true 
only if the trade mark remained uncan- 
celled, because it would be idle to con- 
tend that the defendants’ claims could 
have been the proximate cause of the 
plaintiff's loss if the plaintiff had success- 
fully asserted the invalidity of the mark. 
While the declaration is entirely silent as 
to what defensive measures, if any, the 
plaintiff used against the defendants’ claim 
it appears as one of the grounds of de- 
murrer that the trade mark was in fact 
cancelled more than five years prior to the 
commencement of this suit, and we are 
referred to the opinion of the Court of 
Appeals of the District of Columbia in 
the case of Black Band Consolidated Coal. 
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Company v. Glenn Coal Company, (the same 
parties named herein) 20 F. (2d) 284, from 
which it appears that in September 1924, 
the plaintiff instituted a cancellation pro- 
ceeding against the trade mark and in Au- 
gust 1925, the Examiner of Interferences, 
after hearing the evidence, recommended 
that the registration be cancelled. This 
decision was affirmed by the Commissioner 
of Patents and the registration was in 
due course cancelled. The cancellation 
was put upon the ground that the mark 
was purely descriptive and geographical; 
and it does not appear that there was any 
issue as to fraud or misrepresentation in 
procuring it. On appeal (submitted May 
9, 1932) the Court of Appeals of the Dis- 
trict of Columbia affirmed the cancellation 
on May 26, 1927. 


It further appears from other assigned 
causes in support of the demurrer, that 
thereafter the plaintiff brought suit in the 
District Court for the Southern District 


of West Virginia against the Black Band 
Consolidated Coal Company for damages 
sustained by the registration of the mark 
and recovered therein a judgment of 
$20,642. And it likewise further appears 
that the plaintiff and the Dickinson Fuel 
Company have litigated the alleged breach 
of the agency agreement referred to in 
the declaration. See Dickinson Fuel Com- 
pany v. Glenn Coal Company, 103 W. Va. 
366 (1927). In view of these disclosures 
the statement of the case as contained in 
the declaration assumes an air of unreality. 
Nevertheless the appellant invokes the gen- 
erally accepted rule of pleading that only 
the facts disclosed by the declaration, in 
connection with other facts of which the 
court may properly take judicial notice, 
may be considered on demurrer. We are 
not now concerned with the question as 
to whether the recovery in the damage 
suit is a bar to the present suit; nor, in 
view of what has already been said is the 
litigation over the agency agreement of 
importance here. But we cannot approve 
the appellant’s contention that the cancel- 
lation of the trade mark more than five 
years prior to the commencement of this 
suit must be disregarded. It is said that 
we may not take judicial notice of the 
decision in the case of the Black Band 
Consolidated Coal Company v. Glenn Coal 
Company, 20 F. (2d) 284, and the facts 
therein stated, although the appellant here 
was a party to the case and the other 
party, the Black Band Consolidated Coal 
Company, was named as one of the de- 
fendants in this case, because the decision 
reported is the decision of another federal 
court. Assuming, without deciding, that 
the objection is well taken so far as the 


pellant in open court here. 


doctrine of judicial notice is concerned, 
We cannot accept the view that we must 
disregard the fact of the cancellation of 
the mark which has been expressly ad- 
mitted to be true by counsel for the ap- 
It is one of 
the essential functions of the judicial proc- 
ess to determine the law applicable to 
established facts and there is no necessity 
to invoke the doctrine of judicial notice 
with regard to a relevant and indeed con- 
trolling fact which is freely admitted by 
counsel in argument. The admission of 
this fact in this case is tantamount to an 
admission that the case as stated in the 
declaration cannot be maintained. It was 
stated by counsel for the appellant that 
the omission from the declaration of the 
fact of cancellation of the trade mark was 
probably due to inadvertence of the pleader 
but this seems hardly an adequate ex- 
planation in view of the nature of the 
subject matter. It seems rather more rea- 
sonable to infer that the fact was omitted 
from the declaration in order to avoid the 
application of the statute of limitations. 
In view of the admission of the fact we 
feel obliged to consider it in determining 
the legal effect of the declaration, es- 
pecially as there is no express affirmative 
allegation on the point contained in the 
declaration. And so considered, it is ap- 
parent that the declaration does not allege 
acts of the defendants within five years 
prior to the commencement of the suit 
which could fairly be regarded as the 
proximate cause of the plaintiff's alleged 
damage. 


It is contended by appellant’s counsel 
that, on the point of limitations, the date 
of the affirmance of cancellation by the 
Court of Appeals of the District of ‘Co- 
lumbia (May 26, 1927), fourteen days after 
five years prior to the commencement of 
the suit, rather than the cancellation itself 
by the Commissioner of Patents, more 
than five years prior to the suit, should 
be regarded as the effective date. But we 
are unable to accept this view because 
we are referred to no provision of law 
which has the effect of suspending or 
superseding the cancellation by the Com- 
missioner of Patents pending appeal. It 
is also contended by counsel for the ap- 
pellant in a brief filed after the oral argu- 
ment when these questions were raised, 
that the effect of the alleged wrongful] 
registration and the defendants’ claims 
thereunder should be considered as having 
continued in their effect on the trade for 
some indefinite time after the actual can- 
cellation. But even if this could be as- 
sumed, the nature of the _ plaintiff's 
declaration is wholly inapplicable to such 
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a situation. 
We conclude the judgment of the dis- 


trict court must be and it is hereby 


Affirmed. 


[1 55,063} Northern Kentucky Telephone Co. v. Southern Bell Telephone & Tele- 
graph Co., Cincinnati & Suburban Telephone Co., and Citizens Telephone Co. 


United States Circuit Court of Appeals, Sixth Circuit (Ky.), November 7, 1934. 


No period of limitation being provided in the Sherman Anti-Trust Act, or other 
applicable federal statutes, the Kentucky law governs as to actions in Kentucky. 


The statute of limitations begins to run when there is an overt act, or the last of 


a series of overt acts, 


The law in Kentucky provides that the limitation on the bringing of an action for 
conspiracy shall be one year and on an action upon a liability created by statute five 


years. 
this case and plaintiffs’ action is barred. 

Before Hicks, Simons and ALLEN, Circuit 
Judges. ; 

Simons, Circuit Judge. The action was 
brought under Sec. 7, of the Sherman Anti- 
Trust Law, to recover treble damages for 
‘a conspiracy in restraint of interstate com- 
merce, declared illegal by Sec. 1. The plain- 
tiff having demurred to the several answers 
of the defendant, which pleaded tle Ken- 
tucky Statute of Limitations, the demurrers 
having been overruled as to the answers 
but sustained as to the petition under Ken- 
tucky practice, and the plaintiff having de- 
clined to plead further, the District Court 
entered an order dismissing the petition, 
and the plaintiff appeals. 

The first questions to be answered are, 
(1) what statute of limitations was appli- 
cable, and (2), when did it begin to run? 
If these questions are answered as they 
were below, they control the case, and 
nothing else need be decided. To under- 
stand the issues, however, some explanation 
of the controversy must be given. 

The plaintiff's petition was filed May 2, 
1931, and amended October 14, 1932. It 
alleges the formation of a conspiracy among 
the several defendants and others in August, 
1926, for the purpose of preventing the 
plaintiff from securing a franchise in Bracken 
County, Kentucky, and preventing it from 
securing connections either with defendants’ 
lines or those of other companies in privity 
with them for the purpose of exchanging 
interstate telephone messages. In further- 
ance of the conspiracy a number of overt 
acts are alleged to have been committed by 
the defendants and others, including the 
employment in 1926 by the Citizens Com- 
pany and another, of attorneys to oppose 
the plaintiff's application for a franchise in 
the Fiscal Court of Bracken County; the 
refusal in February, 1927, by the Southern 
Bell and the Cincinnati Bell Co’s., to agree 
to an interchange of interstate messages 
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through the physical connection of their 
lines with the lines of the Higyinsport 
Telephone Co.; the refusal in 1927 by the 
same defendants to an interchange of mes- 
sages through a physical connection with 
the lines of the Felicity Home Telephone 
Co.; the refusal in December, 1926, by the 
Southern Bell to agree to an interchange 
of messages over the lines of the Robertson 
County Telephone Co., which had been 
acquired by the plaintiff; threats in 1927 
by Southern Bell to discontinue contracts 
for long distance service with other inde- 
pendent companies in the event that they 
should establish physical connection with 
the plaintiff, or enter into agreements with 
it for the interchange of messages, and the 
refusal in 1927 by the Citizens Co., to make 
physical connection with the plaintiff's lines, 
or to enter into an agreement with it for 
the interchange of long distance messages. 
It will be noted that the alleged conspiracy 
was formed, all of the overt acts relied 
upon to establish it were committed, and 
damage therefrom resulted, more than one 
year prior to the bringing of the action. 
The importance of these circumstances will 
presently appear. 

Sec. 1, of the Sherman Anti-Trust Act, provides: 
“Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or 
commerce among the several states, or with foreign 
nations, is declared to be illegal.’’ Sec. -7 of the Act. 
(SES Mey Iho iS, U.S. C. A.), provides, “Any person 
who shall he injured in his business or property 
by reason of anything forbidden in the antitrust 
laws may sue therefor in any district court in the 
United States in the District in which the defendant 


resides * * *” [t is under this section that the 
action was brought. 


The defendants rely upon Sec. 2516, Ken- 
tucky Statutes, which interposes a bar of 
one year to certain specified actions, includ- 
ing an action for conspiracy. ‘There being 
no period of limitation provided in the 
Sherman Anti-Trust Act, or other applic- 
able Federal statutes, it is agreed that 
Kentucky law governs. Chattanooga Foun- 
dry v. Atlanta, 203 U. S. 390. The plaintiff, 
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however, urges that Sec. 2516 is not appli- 
cable because its action is not for conspiracy, 
hut one to recover damages resulting fromm 
acts done pursuant to conspiracy, and be- 
cause Sec. 2515, Kentucky Statutes, which 
provides a five vear period of limitation for 
“an action upon a liability created by stat- 
ute, when no other time is fixed by the 
statute creating the lability,” governs be- 
cause its action is upon such a liability. 

The distinction urged between an action 
for a conspiracy and one for damages grow- 
ing out of a conspiracy, would seem to be 
a mere play upon words. Plaintiff’s amended 
petition repeatedly charges the existence of 
the conspiracy not only among the defend- 
ants but between the defendants and others. 
Moreover, acts are relied upon as being 
unlawful which were committed by one 
or more of the defendants but not by all. 
The joinder of defendants not participating 
in alleged wrongful acts can be supported 
only upon the theory that they were con 
spirators, in which case the act of one is 
attributable to all after the formation of 
the conspiracy and during its existence. 
Finally, wrongful acts are alleged to have 
heen comunitted by parties not joined, and 
acts are relied upon which are not them- 
selves unlawful, and such acts can be 
brought home to the defendants only upon 
the assumption of conspiracy. It is clear, 
therefore, that the suit is one for conspiracy 
within the statutory and common law 
meaning of that term. 

But the plaintiff contends that notwith- 
standing the action may be, strictly speak- 
ing, one for conspiracy, the five year period 
of limitation applies in view of the language 
of the statute making Sec. 2515 applicable 
to liabilities created by statute. However, 
it is a long recognized rule of construction 
that where there is conflict between the 
general words of the.statute and particular 
words in a subsequent provision, the general 
language must yield to the specific. Towmn- 
send v. Little, 109 U. S. 504, 512. This would 
seem to be a case for the application of 
the rule even,wére if one of first impression. 
But the Kentucky courts have furnished us 
with a rule of decision in respect to 2515. 
In Kentucky, actions for injury to the per- 
son resulting in death, and actions for 
damages for the escape of a prisoner, are 
governed by statute. Such actions are held 
to be governed by Sec. 2516 and the one 
year period of limitation provided for there- 
in. Irwin v. Smith, 150 Ky. 147; Howard v. 
Middlesboro Hospital, 242 Ky. 602; Roush vw. 
Wolf, 243 Ky. 180. 

There remains to be determined the ques- 
tion as to when the statute of limitations 
begins to run against an action for con- 
spiracy. It is the contention of the plaintiff 


that a conspiracy, until successful or ter- 
minated, is a continuing wrong, and that 


-so long as damages flow, and this without 


regard to the time of formation or the 
commission of overt acts, the statute does 
not begin to run. Reliance is placed upon 
United States v. Kissel, 218 U. S. 601: Patter- 
son v. United States, 222 Fed. 599, (C. C. A. 
6), and Eldredge v. United States, 62 Fed. 
(2d) 449 (C. C. A. 10). These decisions do 
not sustain the plaintiff's contention. They 
go no further than to hold that a conspiracy 
continues so long as overt acts are being 
committed by one or more of the conspir- 
ators, even though there is no new agree- 
ment among them subsequent to the original 
agreement. This is made clear by the 
language of Mr. Justice Holmes in the 
Kissel case, at pp. 607-608, “A conspiracy 
is a partnership in criminal purposes. That 
as such it may have a continuation in time 
is shown by the rule that an overt act 
of one partner may be the act of all with- 
out any new agreement specifically directed 
to that act,’ and by the comment of the 
court in the Eldredge case, “The overt act 
is an essential ingredient of the crime; a 
conspiracy which contemplates a series ot 
overt acts is a continuing conspiracy, and 
the statute does not commence to run until 
the last overt act, performed in compliance 
with the original agreement has been ac- 
complished.” Since in the Eldredge case 
overt acts in furtherance of the conspiracy 
charge were proven to have been committed 
within a few months of the indictment, it 
was held that such acts were the acts of 
members of the conspiracy. 

In the instant case there are no overt 
acts alleged to have been committed with 
in one year prior to the filing of the action. 
In Nalle v. Oyster, 230 U. S. 165, at 182, it 
was said to be a well settled rule that no 
civil action will lie for a conspiracy unless 
there be an overt act that results in damage 
to the plaintiff. A necessary corollary to 
this rule would.seem to be that when there 
is an overt act, or the last of a contem- 
plated series of overt acts, the cause of 
action accrues and the statute of limitations 
begins to run. If this were not true, then 
it would result that in every case where 
damages resulting from a wrongful act are 
in their nature continuing, there would be 
no limitation upon the right of action, and 
the beneficent purpose of the statute to 
put a period to the right to sue would be 
defeated. This would apply equally whether 
the one year or the five year statute gov- 
erned. We conclude that the plaintiff's 
action is barred, and it becomes unneces- 
sary to consider the other questions in the 
case, 


The order below is affirmed. 
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[f 55,064] Indiana Farmer’s Guide Publishing Co. v. Prairie Farmer Publishing Co., 
Wallace Publishing Co., Wisconsin Farmer Co., McKelvie Publishing Co., Webb Pub- 


lishing Co., Midwest Farm Paper Unit, Inc. 
December 3, 1934. 


Supreme Court of the United States. 


In order to recover threefold damages under the Sherman Act for injuries caused 
by a restraint of trade affecting commercial advertisements in farm papers, the right of 
the plaintiff to recover does not depend upon the proportion that respondents contro] 
of the total farm paper advertisements in the entire country, and it is not required to 
prove that respondents imposed a restraint or attempted monopolization that would 
affect all commercial advertisements in all farm papers wherever published or circulated. 
The provisions of Secs. 1 and 2 of the Sherman Act have both a geographical and dis- 
tributive significance and apply to any part of the United States as distinguished from 
the whole and to any part of the classes of things forming a part of interstate commerce. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


Mr. Justice Butier delivered the opinion 
of the Court. 


Petitioner brought this action against 
respondents alleging facts. upon which it 
claimed that they violated sections 1 
and 2 of the Sherman Act and thereby 
caused injury to its property and business 
for which it prayed recovery of three-fold 
damages under section 7. The respond- 
ents answered separately by *géneral de- 
nial. At the close of all the evidence they 
submitted a written motion that the court 
direct a verdict in their favor. The court 
granted the motion and entered judgment. 
The Circuit Court of Appeals affirmed 
70 F. (2d) 3. 

Section 1 of the Sherman Act denounces 
“every contract, combination in the form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States.” 15 U.S. C.,, §1. Section 
2 declares: ‘Every person who shall mo- 
nopolize, or attempt to monopolize, or 
combine or conspire with any other person 
or persons, to monopolize any part of the 
trade or commerce among the several 
States shall be deemed guilty of 
a misdemeanor.” 15 U.S. C., §2. Section 
7 provides: “Any person who shall be in- 
jured in his business or property by any 
other person or corporation by reason of 
anything forbidden or declared to be un- 
lawful by this act may sue therefor ae 
and shall recover three fold the damages 
by him sustained, and the costs of suit, 
including a reasonable attorney’s fee.” 26 
Stat. 210. 


For a number of years, 1928 to 1932 in- 
clusive, next prior to the commencement of 
this action ‘the petitioner and each respond- 
ent other than the Midwest Farm Paper 
Unit, Inc., was a publisher of one or more 
farm papers. Each is a general, and not a 
vocational, paper; the larger part of its 
cireulation is in the State where printed: 
it does not circulate in any substantial 
number throughout the country as a whole 
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‘and is called a state or sectional paper in’ 
order to distinguish it from publications 
having a wider and what is referred to asa 
national circulation. Petitioner publishes 
weekly “The Indiana Farmer’s Guide” at 
Huntington, Indiana. Its circulation is 
about 160,000 of which over two-thirds is 
in Indiana and approximately 50,000 in 
other States. The respondent | Prairie 
Company publishes in Illinois “The Prairie 
Farmer” and the “Indiana Edition” of the 
same, which has a large circulation in In- 
diana. The Wallace Company publishes in 
Iowa “Wallace’s Farmer and Iowa Home- 
stead.” The Wisconsin Company publishes 
in Wisconsin the “Wisconsin Agri- 
culturist and Farmer.” The McKelvie 
Company publishes in Nebraska “The Ne- 
braska Farmer.” The Webb Company 
publishes in Minnesota “The Farmer and 
Farm, Stock and Home” and the “Dakota 
Edition” of the same. Advertising matter 
carried by each of these publishers includes 
classified and display or commercial adver- 


tisements. The latter only is involved in 
this case. Each is largely dependent for 
financial success upon revenue derived 


from these advertisements. Most of the 
advertisers are located in States other than 
those in which the papers are published. 
About ninety per cent of petitioner’s ad- 
vertisements comes from points outside 
Indiana and is obtained by correspondence, 
traveling solicitors and representatives 
located in different parts of the country. 
Advertisers, in order to enable petitioner 
to print their advertisements as desired, 
send to it from outside Indiana electro- 
types which, ‘after being used, are returned 
to the advertiser or held subject to his 
order. 

The Midwest Unit is an agency incor- 
porated in 1931 and the successor of an 
organization formed in 1928. Its officers 
and directors are representatives of the 
other respondents which make use of that 
agency, as similarly use was made of its 
predecessor, to procure at combination 
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rates identical advertisements to be pub- 
lished in their seven farm papers. The gist 
of the complaint is that respondents en- 
tered into a contract, combination and 
conspiracy for the purpose of obtaining a 
monopoly of the farm paper business in- 
cluding the publication, circulation and 
distribution of advertisements of peculiar 
interest to farmers “within the territory 
covered” by their publications; that in fur- 
therance of this contract, combination and 
conspiracy they conceived a plan and de- 
sign calculated to break down and destroy 
competition with other farm publications 
within said territory”; and that in order to 
effectuate that purpose they agreed upon 
a combination schedule of advertising 
rates for all their publications materially 
below the total of the separate rates of 
each. 

There was evidence tending to show: 
That the combination rate for advertise- 
ments in respondents’ seven papers was 
much less than the total of the separate 
charges for the same advertisements in any 
six; that respondents acting separately and 
in concert sought and obtained advertise- 
ments for all seven papers at rates much 
less than the charges would have been for 
identical advertisements if, omitting the 
“Indiana Edition” of “The Prairie Farmer,” 
they were published in the other six and in 
petitioner's “Indiana Farmer’s © Guide.” 
Thus, at least according to petitioner’s con- 
tention, it appears that by means of-the 
combination rate, respondents, acting to- 
gether pursuant to agreement to that end, 
gave a substantial financial advantage to 
advertisers choosing the “Indiana Edition” 
instead of the Farmer’s Guide. 

Petitioner contends that the ground upon 
which the district court directed the verdict 
was that its activities were not shown by 
the evidence to constitute interstate com- 
merce. The record is ambiguous. Re- 
spondents’ motion did not specify any 
‘grounds upon which they claimed to be 
entitled to the peremptory instruction. 
There is nothing to indicate the arguments 
submitted or authorities cited by either 
party. The court orally instructed the 
jury: “There has been, in my opinion, a 
failure on the part of the plaintiff in this 
case to show that there has been any re- 
straint of trade as between the different 
states That being true, this court 
would not have jurisdiction to entertain 
the case, at all, and your finding, under 
that state of facts, should be for the de- 
fendants.” 

Respondents take no issue with the peti- 
tioner’s assertion of fact. But, impliedly 
assuming its correctness, they argue that, 
while petitioner and respondents are en- 
gaged in interstate commerce in the circu- 
lation of their papers, the subject matter 


of the suit is not that business but the 
making of contracts by respondents for the 
insertion of advertising matter in their pa- 
pers and that therefore the case is ruled 
by Blumenstock Bros. v. Curtis Pub. Co., 
252 U. S. 436, 438. And they say the trial 
court did not err in holding that “there can 
be no restraint or monopoly of interstate 
commerce when the subject matter of the 
complaint does not relate to interstate 
commerce at all.” Thus, by a construction 
of the complaint that is utterly untenable, 
they support the very basis upon which 
petitioner maintains the district court 
rested its decision. Inferentially their 
contentions go far to show—and in the 
light of all the circumstances we find—that 
the trial court’s direction of verdict and 
its judgment rests solely upon the ground 
that petitioner failed to introduce evidence 
that its business or that of respondents 
included interstate commerce. 


Blumenstock Bros. v. Curtis Pub. Co., 
supra, gives no support to that ruling. 
There, an advertising agency sued a pub- 
lishing company under §7 of the Sherman 
Act for damages alleged to have been 
caused to the agency by the publisher’s 
violation of $2. Defendant moved to dis- 
miss on the ground that the complaint did 
not allege a cause of action within the 
provisions of the Act. The district court 
granted the motion and entered judgment 
dismissing the suit for want of jurisdiction 
over the defendant or the action, and in- 
cluded in the record a certificate in ac- 
cordance with § 238 of the Act of March 3, 
1911, 36 Stat. 1157, that the question in- 
volved was whether the facts alleged con- 
stituted a cause of action under the Act. 

We said (p. 442): “In the present case 
; the subject-matter dealt with was the 
making of contracts for the insertion of ad- 
vertising matter in certain periodicals belong- 
ing to the defendant. It may be conceded that 
the circulation and distribution of such 
publications throughout the country would 
amount to interstate commerce, but the 
circulation of these periodicals did not de- 
pend upon or have any direct relation to 
the advertising contracts which the plaintiff 
offered and the defendant refused to re- 
ceive except upon the terms stated in the 
declaration. The advertising contracts did 
not involve any movement of goods or 
merchandise in interstate commerce, or 
any transmission of intelligence in such 
commerce. This case is wholly unlike Jnter- 
national Textbook Co. v. Pigg, 217 U.S. 91, 
wherein there was a continuous interstate 
traffic in textbooks and apparatus for a 
course of study pursued by means of cor- 
respondence, and the movements in inter- 
state commerce were held to bring the 
subject-matter within the domain of fed- 
eral control, and to exempt it from the 
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burden imposed by state legislation.” And 
after reviewing earlier decisions the opin- 
ion continued (p. 444): “Applying the prin- 
ciples of these cases, it is abundantly 
established that there is no ground for 
claiming that the transactions which are 
the basis of the present suit, concerning 
advertising in journals to be subsequently 
distributed in interstate commerce are 
contracts which directly affect such com- 
merce.” 

The business that is here alleged to have 
been damaged is the publication and cir- 
culation of these farm papers. That busi- 
ness includes the obtaining of advertising, 
the transportation between States of elec- 
trotypes sent respectively to petitioner and 
respondents by their customers to be used 
in setting up advertisements and the trans- 
portation of substantial quantities of the 
papers in interstate commerce. Advertis- 
ing at compensatory rates is an essential 
element. The opinion in Blumenstock Bros. 
uv. Curtis Pub. Co., supra, assumed that a 
publishing business such as that now under 
consideration would amount to interstate 
commerce. There is no ground for the 
contention that the evidence in this case is 
not sufficient to go to the jury on the 
question of interstate commerce. IJnterna- 
tional Textbook Co. v. Pigg, supra, 106-107. 
Pensacola Tel. Co. v. West., etc. Tel. Co., 
96 U.S. 1, 9-10. Dahnke-Walker Co. uv. Bon- 
durant, 257 U. S. 282, 290-291. Di Santo v. 
Pennsylvania, 273 U.S. 34, 36. Eastman Co. 
v. Southern Photo Co., 273 U. S. 359, 370, 
374. Furst v. Brewster, 282 U. S. 493, 497. 
Ci. N. Y. Life Ins. Co. v. Deer Lodge County, 
231 U. S. 495, 510, et seq. 

The -Circuit Court of Appeals did not 
consider the ground upon which the dis- 
trict court put the judgment. It impliedly 
assumed that petitioner’s business does in- 
clude interstate commerce. It accepted the 
assertion that, due to the combination rate 
of respondents, petitioner lost commercial 
advertisers. In decision of the case, the 
court said (p. 5): “We are, however, not 
satisfied that appellant has established a 
fact which rested upon it to prove; viz., 
that through this combination there was 
effected such a restraint of interstate com- 
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merce as would materially affect the entire 
farm journal advertising business. Such is 
the requirement laid down in Standard Oil 
Co. v. United States, 283 U. S. 163. The 
facts in that case indicated a much greater 
control of the gasoline production industry 
than is present in the case before us... . 
Likewise, it seems the facts in Appalachian 
Coals, Inc., v. United States, 288 U. S. 344, 
presented a case of much stronger domi- 
nation by the combinations that had formed 
than the one before us. : we cannot 
escape the force of appellees’ statement— 
“>, TE, astheld in“Standard Oi Con, 
United States the owners of 55 per 
cent of the gasoline in the United States 
could not by combination obtain a monop- 
oly in violation of the Sherman Act, and 
if, as held in Appalachian Coals, Inc., v. 
United States, the owners of 74 per 
cent. of the coal mined in a certain territory 
could not obtain a monopoly in violation 
of the Sherman Act, then how can it be 
held that 5 out of approximately 300 news- 
papers can obtain a monopoly of adver- 
tising, and how can it be held that newspapers 
which do only approximately 15 per cent 
of the advertisfng in the farm journal field 
can obtain a monopoly?’ In the face of 
these two decisions we agree with Judge 
Raltzell that a proper case for the applica- 
tion of sections 1, 2, and 7 of the Sherman 
Anti-Trust Act was not established.” 

The Circuit Court of Appeals makes the 
relation between the amount of farm jour- 
nal advertising controlled by respondents 
to the total in the entire country a basis 
of its judgment affirming that of the dis- 
trict court. But the complaint charges re- 
straint and attempt to monopolize only in 
the territory served by respondents’ publi- 
cations, being five—or seven if the Indiana 
and Dakota editions.are separately counted 
—out of a total of 23 papers in that terri- 
tory.’ Petitioner clairms that during the 
five-year period respondents’ advertisements 


ranged from 44.37 per cent to 66.92 per cent of 


the total in the territory properly to be taken 
into account.” The record contains no sug- 
gestion by respondents or by either court 
that petitioner’s allegations are not suffi- 
cient to charge a violation of §$1 and 2. 


1The petition contains the following computation 
to show the number and type of farm papers pub- 
lished in the eight states in which petitioner’s and 
respondents’ papers principally circulate: 


Total Vocational 
Number of or 

Papers General Technical 
DiMOLS Re ye 36 5 31 
iticdianan wees 10 4 6 
IOs Spee. oa 10 5 5 
Minnesota ....... 8 2 6 
Nebraska srcacu: «: 3 i 2 
North Dakota ... 1 0 1 
South Dakotaew... 9. 1 0 
Wiisconsinur oor: 8 5 3 
(Rota aereertree 77 23 54 
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2 Petitioner’s computation follows: 


Total 
Total Lineage Per Cent of 
Lineage Carried by Respondents’ 
Carried by Respondents’ Lineage 
all Papers Papers to Total 
1928.... 7,490,806 3,323,256 44.37 
1929.... 6,844,629 3,235,364 47.26 
1930. een Oph. 595 2,980,963 57.63 
OSTEO ROO2h695 2,207,650 61.97 
1932 oak e2el Sar 376: 1,439,753 66.92 
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Its right to recover does not depend upon 
the proportion that respondents control of 
the total farm paper advertisements in the 
entire country, and it was not required to 
prove that respondents imposed a restraint 
or attempted monopolization that would 
affect all commercial advertisements in all 
farm papers wherever published or circu- 
lated. The provisions of §$1 and 2 have 
both a geographical and distributive sig- 
nificance and apply to any part of the 
United States as distinguished from the 
whole and to any part of the classes of 
things forming a part of interstate com- 
merce. Standard Oil Co. v. United States, 
2A mS Ol. 

Our decision in Standard Oil Co. v. United 
States, 283 U. S. 163, has little if any bear- 
ing upon the question whether the facts 
alleged in the complaint and supported by 
the evidence in this case reasonably may 
be held to constitute a violation of §1 or 
§2. That was a suit for injunction, § 4, 
to prevent an alleged combination from 
creating a monopoly or restraining inter- 
state commerce by control of the part of 
gasoline produced by cracking. The dis- 
triet court granted some of the relief sought. 
The case came here on defendants’ appeal. 
Slight notice of the principal features of 
the case is sufficient to distinguish it from 
the one now before us. Three producers, 
Owning patents for cracking by which the 
yield of gasoline is greatly increased, joined 
with the owner of similar patents in agree- 
ments for the exchange of patent rights 
and division of royalties which were chal- 
lenged by the government as a violation 
of the Act, chiefly upon the ground that 
they enabled the parties to the agreement 
to maintain existing royalties. Cracked 
gasoline is not distinguishable from the 
straight run. They are mixed or sold in- 
terchangeably. The output of cracked 
gasoline was about 26 per cent of the total. 
The record did not show the production of 
cracked by licensees. It was not shown 
that by agreeing on royalties defendants 
could control price or supply. We held 
that the United States was not entitled to 
any relief and reversed the decree of the 
district court. 

Appalachian Coals, Inc., v. Umted States, 
288 U. S. 344, was brought here on appeal 
from a decree of the district court granting 
an injunction against a combination of pro- 
ducers of bituminous coal in a suit by the 
United States under the Sherman Act. It 
may be taken for present purposes that the 
defendants’ production was 74.4 per cent of 
the total in the territory in which they 
operated. But this was only about 12 per 
cent of the production east of the Missis- 
sippi. It was shown that relatively little 
bituminous coal is consumed in the district 


in which the defendants operate mines. 
They marketed most of their coal in highly 
competitive territory. We held, in view of 
the conditions disclosed by the record, that 
there was no basis for concluding that 
competition anywhere would be injuriously 
affected by the cooperative plan adopted 
by the combination, and reversed the 
decree. 

The Circuit Court of Appeals, while rec- 
ognizing that “there are essential fact dif- 
ferences which make comparisons of 
different industries of little value,’ rested 
its judgment upon respondents’ arguments 
based upon these cases. But the abridged 
statements of issues there involved and de- 
cided are sufficient to show that respond- 
ents’ contention reflected inadequate 
ascertainment and appreciation of the facts 
and considerations there held controlling 
and that these decisions turned upon the 
government’s failure to prove restraint of 
competition and that they are not in point 
here. It results therefore that the ground 
on which the Circuit Court of Appeals 
rested‘its judgment cannot be sustained. 

Petitioner sought this writ upon the 
ground that the Circuit Court of Appeals 
held it bound to prove that respondents 
effected such a restraint of interstate com- 
merce as would materially affect the farm 
journal advertising business in the entire 
country and misapplied our decisions in the 
Standard Oil Company case and the Appa- 
lachian Coals case. Respondents had op- 
portunity here to show that, although given 
on untenable grounds, the judgment below 
is right and should be affirmed. And, if 
by the record they could so demonstrate, 
this court, if satished beyond doubt that it 
could do so without prejudice to petitioner, 
properly might refrain from _ reversal. 
Deery v. Cray, 5 Wall. 795, 807. Vicksburg 
& Meridian Railr’d v. O’Brien, 119 U. S. 99, 
103. Peck v. Heurich, 167 U. S. 624, 629. 
But respondents suggest nothing to justify 
the direction of verdict and judgment in 
their favor. Certainly, in the absence of a 
claim on their part that, conceding the er- 
rors exposed by this opinion, the judgment 
is right, we will not examine the record 
to discover grounds to sustain it. Cf. Chi- 
cago, Milwaukee &c. R’y v. Tompkins, 176 
U. S. 167, 179. Hammond v. Schappi Bus 
Line, 275 U.S. 164, 170 ef seg. We intimate 
no opinion whether, upon the question of 
restraint or monopoly or upon the question 
of injury to petitioner or its business, the 
evidence is sufficient to warrant a verdict 
in its favor. 

The judgment of the Circuit Court of 
Appeals should be reversed and the case’ 
remanded to the district court with direc- 
tions that,petitioner be granted a new trial. 

So ordered. 
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[7 55,065JH. Wagner and Adler Company v. J. T. Johnston Mali, individually and 


as a co-partner with Henry J. Mali, doing business under the trade name and style of 
Henry W. T. Mali and Company, and Henry J. Mali, individually and as a co-partner 
with J. T. Johnston Mali, doing business under the trade name and style of Henry W. T. 


Mali and Company. 


United States Circuit Court of Appeals, Second Circuit. 


January 14, 1935. 


A bill of discovery is maintainable in aid of an action at law for treble damages 
under the anti-trust acts, but interrogatoriés calling for evidence which shows defend- 
ants guilty of defrauding the customs and conspiracy to defraud the-United States 
should be excluded as improper where defendants are individuals and not corporations. 


Appeal from the District Court of the United States for the Southern District of 


New York. 

Before Manton, L. Hann and Swan, Cir- 
cuit Judges. 

Bill for discovery by H. Wagner & Adler 
Company against J. T. Johnston Mali and 
Henry J. Mali, individually and as copart- 
ners trading as Henry W. T. Mali & Com- 
pany, filed in aid of an action at law 
brought by the plaintiff against said de- 
fendants and others to recover treble dam- 
ages for the alleged violation of sections 
8 and 72 of Title 15 of the United States 
Code (15 USCA secs. 8, 72). From a de- 
cree ordering discovery as to all matters 
embraced in interrogatories annexed to the 
bill, the defendants appeal. 

Reversed and remanded. 

Swan, Circuit Judge: Upon the filing of 
the bill of discovery the defendants moved 
to dismiss on three grounds: for lack of 
equity; because discovery was sought in 
aid of an action for treble damages; and 
because discovery would prove matters 
which, according to the allegations of the 
complaint in the action at law, constitute 
a crime. This motion was denied by Judge 
Woolsey upon, the authority of Baush Mach. 
Tool Co. v. Aluminum Co., 63 F. (2d) 778 
(C. C. A. 2), certiorari denied, 289 
U_S. 739, without passing upon the propriety 
of the interrogatories sought to be pro- 
pounded. The defendants then filed an 
answer of which all but three paragraphs 
were stricken, on plaintiff’s motion, by 
Judge Knox who instructed the defendants 
as to the procedure to be followed in an- 
swering the bill and objecting to the in- 
terrogatories. The defendants were granted 
fifteen days, expiring on January 28, 1934, 
within which to file an amended answer. 
So much of the original answer as had not 


* See Jones v. Jones, 22 Q. B. D. 425; Hobbs & 
Co. v. Hudson, 25 Q. B. D. 232; Boteler v. Alling- 
ton, 3. Atk. 453, 457; Harrison v. Southcote, 2 Ves. 
389, 394; Hare, Discovery, Ist Am. Ed., 131; Daniell, 
Chancery Pleading & Practice, 6th Am. Ed. 387, 
1557; Story, Equity Pleading, 10th ed., sec. 576. 
In the federal courts the question has usually arisen 
in connection with patent and trademark litigation, 
and divergent views have been expressed. For cases 
disallowing interrogatories where treble damages are 
claimed, see F.. Spiedel Co. v. N. Barstow Co., 232 
F. 617 (D. R. TO: Wilson. vy. Union Tool Company 
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been stricken out admitted that the plaintiff 
was a New York corporation and the de- 
fendants were partners with a principal 
place of business in New York City (para- 
graph 1), and alleged only that a bill of 
discovery does not lie in aid of an action to 
recover treble damages which are in the 
nature of a penalty (paragraph 39), and 
that there was no equity in the bill (para- 
graph 43). In May 1934, no amended an- 
swer having been filed, the plaintiff moved 
for an order adjudging the’ defendants in 
default, precluding them from filing objec- 
tions to the interrogatories, and requiring 
them to answer the same forthwith. A de- 
cree to this effect, entered by Judge Pat- 
terson, is the decree appealed from. Pending 
the appeal, enforcement of the decree was 
suspended. 


The appeal challenges not only the de- 
cree of Judge Patterson but also the inter- 
locutory orders of Judge Woolsey and 
Judge Knox. The appellants’ first conten- 
tion is that the action at law, being for 
treble damages, is a suit to recover damages 
in the nature of a penalty, in aid of which 
no bill of discovery will lie; hence their 
motion to dismiss, should have been 
granted. In support of this position they 
cite numerous authorities.* But the ques- 
tion has been recently determined by this 
court adversely to the appellants’ conten- 
tion. Baush Machine Tool Co. v. Aluminum 
Company, 63 F. 2d 778, cert. denied 289 
U. S. 739. There a bill of discovery was 
allowed in aid of an action at law under the 
anti-trust acts. We do not regard the 
question as now open for reconsideration. 


275 F. 624 (S. D. Cal.); Blackmore v. Collins, 286 
¥. 629 (E. D. Mich.); for cases reaching the opposite 
result, see Grasselli Cheniical Co. v. Nat. Aniline & 
Chem, Co., 282 F. 379 (S. D. N. Y.); Woodbury v. 
Andrew Jergens Co., 16 F. (2d) 130 (E. D. N. Y.); 
Taylor_v. Ford Motor Co., 2 F. (2d) 473 (N. D. 
Ill.); Beacon Folding Mach. Co. v. Rotary Mach. 
Co., 17 F. (2d) 934 (D. Mass.). The two cases 
last mentioned suggest distinctions between the pat- 
ent cases, where trebling the damages is discretionary 
with the court, and cases where a statute compul- 
sorilyitrebles compensatory damages.. 
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The appellants next complain of the 
order of Judge Knox striking out all but 
three paragraphs of their answer. The an- 
swer denied the plaintiff's right to discov- 
ery, combined defenses to the action at 
law and the bill of discovery, and includéd 
objections to the interrogatories annexed 
to the bill. It was verbose, redundant and 
replete with arguméntative matter. With- 
out taking up the separate paragraphs of 
the answer, more than one hundred in num- 
ber, it will suffice to say that it clearly 
violated Equity Rule 30 in not setting out 
“in short and simple terms” the defense to 
each claim asserted by the bill. For this 
reason alone, and without regard to others 
which might be advanced, we think it was 
within the trial court’s discretion to require 
an amended answer. 

Judge Knox instructed the defendants as 
to the procedure to be followed in answer- 
ing the bill and objecting to the interroga- 
tories. In so doing he proceeded upon the 
assumption that Equity Rule 58 applies to 
discovery in aid of an action at law as well 
as to interrogatories filed in suits for equit- 
able relief.. This the appellants emphatically 
deny. Their contention finds support in a 
statement in Bradford v. Indiana Harbor 
Belt R. Co., 300 F. 78 (C. C. A. 7) but this 
conclusion, with due deference, we cannot 
accept. In. Sinclair Refining Co. v. Jenkins 
Co., 289 U. S. 689, 693, where discovery was 
sought in aid of an action at law, Equity 
Rule 58 was cited as applicable to the 
ancillary bill. In Pressed Steel Car Co. v. 
Umon Pac. R. Co., 241 F. 964 (8. D. N:-Y.) 
the assumption is implicit throughout the 
opinion that Rule 58 governs the practice. 
Upon the procedure as outlined in that 
opinion, Judge Knox based his instructions 
to the appellants, quoting from page 966 
thereof the following: 


“The plaintiff will plead those facts which entitle 
him to a discovery from the defendant, and will 
annex such interrogatories as he wishes the defendant 
to answer. If the defendant does not dispute the 
plaintiff’s right to some discovery, but objects to 
some or all of the actual interrogatories annexed to 
the bill, he will make those objections under rule 58, 
and bring them on for hearing before the judge. 
He is not subject to the rule that, by answering one, 
he must answer all. If, on the other hand, he dis- 
putes the plaintiff’s right to any discovery, he will 
plead in an answer such facts as he deems apposite, 
and obtain from the court, under rule 58, an en- 
largement of his time to answer the interrogatories 
until the plaintiff’s right to discovery is established.” 


Such procedure has our approval; it is sim- 
ple and will’ result in an economy of time 
and effort by court and counsel. 

he defendants were allowed to file an 
amended answer on or before January 28, 
1934. They failed to do so and made no 
effort to obtain any extension of time. Upon 
the bill and so much of the answer as had 
not been stricken, the case came before 
Judge Patterson. The defenses interposed 
by the remnants of the answer, paragraphs 


39 and 43, had already heen ruled adversely 
te the defendants upon denial of their mo- 
tion to dismiss the bill. . Consequently 
Judge Patterson properly treated the bill 
as standing pro confesso. See Equity Rules 
16, 29. Since no enlargement of the time 
to file objections to the interrogatories had 
been obtained and all objections to inter- 
togatories had been stricken from the an- 
swer, he ruled that the defendants must 
answer all the interrogatories irrespective 
of the propriety of the discovery sought. 
In this we think he erred. It is well set- 
tled that when a decree pro confesso is 
rendered in the ordinary suit for equitable 
relief, the plaintiff will not as of course be 
accorded all the relief for which he has 
prayed but only such as is proper upon the 
face of the bill. Thomas v. Wooster, 114 
U. S. 104, 113; Clifton v. Tomb, 21 F. (2d) 
893, 897 (C. C. A. 4); Rose v. Woodruff, 4 
Johns Ch. 546 (N. Y.) This principle 
should be equally applicable to a pro con- 
fesso decree on a bill for discovery under 
the simplified procedure permitted by Rule 
58: As indicated in the preceding discus- 
sion of that procedure, objections to par- 
ticular interrogatories will be postponed 
until the right to, discovery has been estab- 
lished. Before expiration of the time to 
answer the bill, the defendants should have 
obtained an enlargement of their time to 
object to the interrogatories. Despite their 
failure to do this Judge Patterson might, 
in his discretion, have allowed objections 
to interrogatories to be filed when the case 
came before him for entry of a decree. If, 
however, he thought the defendants’ ob- 
stinate refusal to follow the procedure out- 
lined by Judge Knox should preclude their 
making of objections so late, we think that 
he was bound to consider on his own initia- 
tive the propriety of the interrogatories. 
In the Pressed Steel Car Co. case, 241 F. 964 
(S. D. N. Y.), although the. district court 
had stricken out the entire answer, its de- 
cree excluded as improper several of the 
interrogatories annexed to the bill. Simi- 
larly, in the Sinclair Refining Co. case, 62 F. 
(2d) 663, afi’d 289 U. S. 689, without an- 
swer or objections of record, the court 
considered the scope of the discovery to 
be awarded and denied much of that asked 


for. See also the Baush case, 60 F. (2d) 
586m CD a Conn» atwed: Oj mis. (2d) e778 
(C. C. A..-2). Had consideration been 


given to the propriety of the discovery 
sought, it is extremely doubtful, for rea- 
sons about to be stated, whether answers 
to any of the interrogatories would have 
been ordered. 

The pending action at law is predicated 
on alleged violations of section 72 (count 
one) and section 8 (count two) of Title 15 
of the Code. Each of these sections defines 
a crime, the maximum punishment for which 
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may be a fine of $5,000, or imprisonment 
for one year, or both. Since it is to prove 
causes of action arising from the violation 
of these sections that the plaintiff seeks 
discovery, it is apparent that the evidence 
called for may tend to incriminate the de- 
fendants. A bill of discovery will not lie 
if the discovery will incriminate the defend- 
ant or subject him to a penalty or forfei- 
ture. Boyd v. United States, 118 U. S. 616, 
631; Webb v. Samuels, 227 F. 948 (S. D. 
N. Y.); Taylor v. Bruen, 2 Barb. Ch. 301; 
Claridge v. Hoare, 14 Ves. Jr. 59; Story, 
Equity Pleading, 10th Ed. sec. 575: This 
objection was taken in the defendants’ mo- 
tion to dismiss. This was a proper way to 
raise it. Daisley v. Dun, 98 F. 497 (D. 
Mass.); Atterbury v. Knox & McKee, 38 Ky. 
282; Story, supra, sec. 575; Daniell, Chan- 
cery Pleading & Practice, 6th Am. ed. 563. 
But Judge Woolsey apparently did not pass 
upon this ground of dismissal; whether 
this was because he thought it was dis- 
posed of by the Baush case, or because he 
left it to be considered in connection with 
objections to the interrogatories does not 
appear. Since Judge Woolsey apparently 
had not considered the matter of incrimina- 
tion, we think Judge Patterson should have 
done so before decreeing discovery. The 
Baush case clearly does not touch this 
question for there the defendant was a cor- 
poration, and a corporation has no privi- 
lege against self-incrimination. Hale vw, 
Henkel, 201 U. S. 43, 74; Wilson v. United 
States, 221 U. S. 361, 382. But these de- 
fendants are individuals, and clearly have 
such a privilege, unless prosecution is 
barred by the applicable statutes of limita- 
tion or the immunity section of the anti- 
trust laws (15 USCA sec. 32). 


The bill seeks discovery of matters up fo 
the date of the filing of the complaint in 
the action at law, January 8, 1931. The 
first cause of action is for selling imported 
goods at less than their market value 
abroad, which is a crime under 15 USCA 
sec. 72; and in addition the acts by which 
it is charged this was accomplished include 
defrauding the customs by the entry of 
goods at false invoice values. 18 USCA 
sec. 126. For the latter offense the statute 
of limitations is apparently five years. 
R. S. sec. 1046; United States v. Hirsch, 100 
U. S. 33. This would prevent prosecution 
for acts done prior to January 1930 and it 
could be argued that as to the earlier years 
the interrogatories should be answered. 
But the defendants are also liable to a 
charge of conspiring to defraud the United 
States (18 USCA sec. 88). The evidence as 
to the earlier years would be a constituent 
part of the proof of such a conspiracy and 
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the defendants would continue-criminally 
liable until the conspiracy was ended or 
they disassociated themselves from it. See 
Heike v. United States, 227 U. S. 131; Pat- 
terson v. United States, 222 F. 599 (C. C. A: 
6): Ware v. United States, 154 F. 577 
(C. C. A. 8); United States v. Eccles, 181 F. 
906 (C. C. Ore.); United States v. Swift, 186 
1002 (N. D. Ill.). It would seem, tliere- 
fore, that the interrogatories answers to 
which might establish the existence of such 
a conspiracy between 1922 and 1931, are a 
step in the proof of a possible conspiracy 
for which the defendants might still be 
prosecuted. A similar argument may be 
made with respect.to the second cause of 
aces based on a violation of 15 USCA 
sec. 8. 


Turning to the question of the effect of 
the immunity statute (15 USCA sec. 32), 
it appears that this is expressly limited to 
“any proceeding, suit or prosecution under 
sections 1 to 27 inclusive of this chapter.” 
Section 72, upon which the first cause of 
action is based, is not included. Even as 
to the second cause of action, it is highly 
doubtful whether section 32 would accord 
immunity. The section .was originally a 
proviso in a statute appropriating money 
to be expended under the direction of the 
Attorney General for the employment of 
special counsel to conduct prosecutions for 
violations of the anti-trust laws. 32 Stat. 
904. Since the body of the statute is con- 
cerned wtih proceedings brought by the 
Department of Justice, it would seem a 


natural construction to limit similarly the 
proviso. Moreover, it would be an amaz— 
ing thing to allow a private suitor to confer 
immunity upon a defendant or other wit— 


ness by calling him in a private action. The 


only cases which have passed upon- the 
point have denied that the statute does 
ean this. E. H.- Rohde Leather Co. v. 
Duncan & Sons, 15 F. 42d) 103 CW. D. 
Wash.); United States v. Standard Sanitary 
WGI (Corn, AYP Ie, AB (Ez (Ee IPs) 


The foregoing discussion indicates the 
doubt we entertain whether any of the dis— 
covery sought can be had. We do not, 
however, finally decide these questions for 
they have not been argued upon the appeal, 
although raised by assignments of error 
attacking the order refusing to dismiss the 
bill and the scope of the discovery awarded 
by the final decree. If after argument be— 
fore the district court it is decided that all 
the discovery sought is of an incriminatory 
character, that will dispose of the whole 
matter; if, however, some of the interroga— 
tories can survive, then the district court 
should determine whether they are other- 
wise objectionable. Since questions of the 
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latter sort may never be reached and have cide them upon this appeal. ‘he decree is 
never been considered upon the merits by ‘reversed and the suit remanded for further 
the district court, it secms best not to de- proceedings. 


[1 55,066] Jamaica Truck Tire Service, Inc. v. Sears Roebuck & Company, The 
Goodyear Tire & Rubber Company and The Goodyear Tire & Rubber Company, Inc. 


United States District Court. Southern District of New York. L 58-100. Feb- 
ruary 7, 1935. 


A motion to dismiss a complaint founded upon an alleged attempt to monopolize 
the automobile tire and casing trade is denied, overruling defendants’ objections that 
plaintiff failed to allege its inability to purchase from competitors and failed to charge 
price raising by defendants, on the ground that the success of a conspiracy to bring 


about monopoly is not a prerequisite to condemnation of the unlawful plan. 


OPINION 

Knox, D. J. Complainant here alleges 
three causes of action against defendants. 
The first is founded upon conduct that is 
said to be violation of Section 2 of ,the 
Sherman Anti-Trust Act. The second has 
to do with Section 1 of that statute, and the 
third sets up matters that are claimed to 
subject defendants to liability under Sec- 
tions 2 and 3 ef the Clayton Act. 


The pleading is under attack in the fol- 
lowing particulars: 

(1) That it fails to state a cause of action 
against Sears, Roebuck & Company. 

(2) In the event that the Court should 
fail so to conclude, the motions are 

(a) that.each alleged cause of action be 
separately stated; 

(b) that paragraphs 13 and 50, together 
with a portion of paragraph 45 of the com- 
plaint, be stricken therefrom, and 

(c) that complainant be required to file 
an amended pleading. 

The questions thus presented were ar- 
gued some months ago, and a decision 
thereon has been too long delayed. One 
reason for this is that I had indulged the 
hope, now found to be vain, that oppor- 
tunity would be found to express my views 
at length, and in a manner somewhat re- 
sponsive to the ability and care with which 
counsel have presented their arguments. 
However, the pressure of other official du- 
ties has been, and is such, that I am com- 
pelled to dispose of the motions in a 
summary manner. ‘ 

Briefly, therefore, my conclusions are as, 
follows: : 

(1) The motion to dismiss the complaint 
because of its failure to state valid causes 
of action must be denied. 

Section 2 of the Sherman Act is directed 
at those who “monopolize, or attempt to 
monopolize, or (who) combine or conspire 
* * * to monopolize any part of the trade 
or commerce among the several States 


* * *” Jn order to give rise to a cause 


of action thereunder, it is not required that 
either the attempt to monopolize trade, or 
a conspiracy which has monopoly as its 
object, should be successful. Under Sec- 
tion 2 of the Act, plaintiff charges defendants 
with a conspiracy which contemplates that 
they shall have a monopoly in the auto- 
mobile tire and casing trade. In support 
of such allegation, the complaint avers that 
defendants have engaged in a course of 
specified conduct which, conceivably, tends 
to bring about, if not wholly to accom- 
plish, the result denounced by the statute. 

If the proof upon the trial supports 
plaintiff’s allegations, it will not be a de- 
fense that defendants have failed to realize 
such intentions of complete monopoly as 
they may have harbored. On the contrary, 
they will be calied upon to respond in dam- 
ages for such injury, if any, as has come 
to plaintiff, and which is properly attributable 
to their unlawful acts. The question as 
to whether defendants did, or did not, 
dominate the market in automobile tires 
in such way as to inflict actionable wrong 
upon plaintiff cannot be determined upon 
the pleadings. As presently framed, they 
are sufficient to indicate a monopolistic 
design upon the part of defendant that has 
imposed undue hardship upon the plaintiff, 
and it is entitled to undertake the produc- 
tion of proof that will establish its case. 
As I read the decisions, the percentage of 
dominance in a particular industry, which 
defendants in a Sherman Anti-Trust suit 
may control, is not always determinative 
of their iiability for alleged violation of 
the Act. 


In Dueber Watch-Case Manufacturing 
Company v. Howard Watch and Clock Com- 
pany, 66 Fed. 637, which is cited in support 
of the motion to dismiss, the court ob- 
served that the defendants then before it 
represented but a small part of the watch 
case industry, that no interference with 
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interstate commerce was clearly shown. 
that the market for watches was practically 
unlimited, and a monopoly well nigh im- 
possible, and finally, that commerce in 
watches was not a prime necessity to the 
public. 

In the case at bar, an outstanding indus- 
try in which defendants control twenty- 
five per centum of the commerce in 
automobile tires is involved. The business of 
defendants has materially increased, and 
the number of outlets has been multiplied. 
Competitors have failed and gone out of 


business, and their misfortunes are charged 
to the price cutting, and other competitive 
acts that are the result of the conspiracy 
of the defendants. In consequence of all 
this, it is said that plaintiff has been di- 
rectly and adversely affected. 

In Hood Rubber Company v. United States 
Rubber Company, 229 Fed. 583, the com- 
plaint was dismissed as to six defendants 
that were engaged in the manufacture of 
shoe lasts and forms, but was sustained 
as to the United States Rubber Company. 
The dismissal that was had was rested 
upon the ground that the discharged de- 
fendants were not aware of the unlawful 
design of the rubber company. It was also 
said that none of them occupied a dominating 
position in the industry. While this con- 
sideration is entitled to weight on a mo- 
tion such as the present, it cannot, in the 
face of the complaint. be decisive. 


Furthermore, upon a motion to dismiss, 
the conclusions which various courts have 
reached after hearing all the evidence ad- 
duced upon the trial of anti-trust suits, 
are not’especially helpful. It may well be 
that plaintiff, in this case, as was true in 
many of the litigations brought to my 
attention, will be unable to prove the case 
that has been alleged. It is, however, too 
early to speculate upon this possibility. 

Defendant’s argument that plaintiff has 
failed to plead inability to obtain supplies 
from tire manufacturers and distributors in 
competition with defendants, ignores, in 
part at least, that Goodyear dealers, by 
reason of their agency contracts, were pre- 
vented from purchasing tires from Good- 


year competitors even though the Goodyear 
companies in conjunction with Sears, Roe- 
buck & Company, were underselling such 
dealers. 

It may also be added that the fact that 
defendants are not charged with raising 
the prices of automobile tires and tubes is 
not conclusive on plaintiff's right to a trial. 
As previously said, the success of a con- 
spiracy to bring about monopoly is not a 
prerequisite to condemnation of the un- 
lawful plan. And again, the conspiracy to 
monopolize, if one came into existence, may 
not, as yet, have reached the point in its 
execution that price raising is either feas- 
ible or desirable. 

(2) Since I entertain the belief that 
plaintiff has stated a cause of action under 
Section 2 of the Sherman Act, I may hold, 
also, as the complaint is drawn, that it has 
stated a good cause of action under Sec- 
tion 1 of the Act. While the faults charged 
against defendants in the first two counts 


of the complaint might have been incor- 


porafed in one, I am not disposed to re- 
quire that the two be consolidated. Whether 
undue restraint of trade, charged in one 
cause of action, resulted in the monopoly 
asserted by another is also a matter of 
proof. Ballard Oil Corporation v. Mexican 
Petroleum Corporation, 28 Fed. (2d) 91. 
With regard to the contention of Sears, 
Roebuck & Company that the’provisions 
of the Clayton Act do not subject the re- 
cipient, as distinguished from the giver, of 
a price discrimination, to liability, I may 
say that, assuming the accuracy of the 
premise, it does not follow that Sears, Roe- 
buck & Company, under the present com- 
plaint, is to be exonerated. If it be that 
Sears, Roebuck & Company, in coopera- 
tion with the other defendants, did the 
things which plaintiff asserts, it may be 
held to accountability as a joint tort feasor. 


(3) The motions to strike out paragraphs 
13 and 50 of the complaint are denied. 


_ The objection advanced to paragraph 45 
is sustained, in so far as it relates to the 
following portion thereof: 

“before. the Federal Trade Commission Examiner 


concerning the Sears, Roebuck contracts hereinbefore 
set forth.” 


{ff 55,067] United States of America v. Needle Trades Workers Industrial Union et al. 
United States District Court, Southern District of New York. C. 95-925. February 


8, 1935. 


A conspiracy of members of a New York labor organization of fur dressers to 
prevent New York fur dealers from shipping skins to New Jersey fur dressers is held 
in violation of the Sherman Act although the skins are pot sold, but are sent to the 
dressers merely for processing and remain the property of the dealers throughout. 
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U.S. v. Needle Trades Workers Industrial Union 


Restraints of trade heretofore illegal under the Sherman Act have not been legalized 
by the National Recovery Act, and the Sherman Act. has not been repealed by the 


passage of the National Recovery Act. 


PaTTERSON, D. J.: The indictment charges 
the defendants with violation of the Sher- 
man Act. Its sufficiency is questioned by 
demurrer. 


The allegations of the indictment, briefly 
summarized, are that raw skins are sent 
from various states to dealers in New 
York; that the dealers in New York then 
send the skins to dressers in New York 
and in New Jersey, who treat the skins gnd 
return them to the dealers; that the dealers 
then sell them to manufacturers in the 
various states; that there is thus a continu- 
ous flow of shipments from various states 
to New York, from New York to New 
Jersey, from New Jersey back to New 
York, and thence to other states. It is 
charged that the Needle Trades Workers 
Industrial Union, a labor organization 
with a fur department located in New 
York, and various officers and agents, have 
entered into a conspiracy intended to re- 
strain the trade and commerce in skins 
among the several states; that the objects 
and effects of the conspiracy, among 
others, are to prevent dressers not em- 
ploying union members from _ dressing 
skins, and to prevent dealers from shipping 
skins to any such dressers; that the means 
resorted’ to for carrving out the conspiracy 
include the hiring of thugs to threaten and 
assault dealers and dressers, the forcible 
detention of vehicles carrying skins to 
dealers and dressers, the destruction of 
skins in transit, the use of explosives in 
the factories of dealers and dressers, and 
other violent and unlawful measures di- 
rected against dealers and dressers alike. 

By the Sherman Act (15 U.S.C. A,, sec. 
1), every conspiracy in restraint of trade 
or commerce among the several states is 
declared illegal, and every person engaging 
in any such conspiracy is guilty of a mis- 
demeanor. It is not questioned that a 
combination to obstruct interstate com- 
merce either for an unlawful end or by 
unlawful means is a criminal combination 
under the Anti-Trust Laws. Nor can it 
be questioned that a combination that re- 
sorts to the measures of violence and in- 
timidation alleged in the indictment is an 
illegal combination. The point urged by 
the defendants is that the conspiracy 
charged in this indictment is not one in 
restraint of interstate trade or commerce, 
that on the contrary it is purely local both 
in purpose and effect. 

The Supreme Court has laid down and 
applied the rule that in trade disputes a 
conspiracy is not under the ban of the 


Sherman Act unless the purpose is to ob- 
struct interstate commerce or unless the 
effect, direct, immediate and substantial, is 
to bring about such obstruction. In the 
case of a local strike, therefore, where the 
object of the employees is to achieve bet- 
ter wages or shorter hours and the means 
adopted are to cause cessation of manu- 
facturing or production, even by unlawful 
measures, there is no violation of the 
Sherman Act. It does not matter that one 
of the results of the stoppage of manufac- 
ture or production may be, and generally 
is, a reduction in the interstate movement 
of raw materials to the manufacturer and 
likewise in the interstate movement of the 
finished products from the manufacturer 
to his customers. That is no more than 
an indirect, incidental and remote effect. 
United Mine Workers v. Coronado Coal Co., 
259 U. S. 344; United Leather Workers v. 
Herkert, 265 U.S. 457; Levering & Gar- 
rigues Co. v. Morrin, 289 U. S. 103. 

See also Industrial Association v. United 
States, 268 U. S. 64. But where the direct 
intent of those unlawfully preventing man- 
ufacture is to restrain or control the supply 
moving in interstate commerce, as some- 
times happens, their action is a violation of 
the Sherman Act. Coronado Coal Co. v. 
United Mine Workers, 268 U. S. 295. So 
also where the measures resorted to in the 
struggle include a secondary boycott or 
other pressure exerted on concerns in 
other states who buy the employer’s prod- 
ucts. In such instances there is said to 
be a direct frontal attack on the interstate 
trade in the article. Loewe v. Lawlor, 208 
U. S. 274; Duplex Printing Press Co. v. 
Deering, 254 U. S. 443; Bedford Cut Stone 
Co. v. Journeymen Stone Cutters Assn., 274 
WiyeS 5r3755 Phes present: .case= 1s» to tbe 
judged according to the foregoing principles. 


Had the defendants confined themselves 
to measures against the dressers in New 
Jersey or New York, the situation would 
be like that in the first Coronado case or 
the United Leather Vi’orkers case. But the 
indictment charges them with more. It is 
alleged that, in order to carry out their 
purposes in respect to the dressers and as 
part of a conspiracy to break up interstate 
commerce in skins, they undertook to pre- 
vent the dressers’ customers, the dealers in 
New York, from shipping skins to the 
dressers in New Jersey who were obnoxi- 
ous to them, and in the course of their 
combination assaulted the dealers, with 
whom they had no immediate controversy, 
and destroyed property of the dealers. If 
these allegations are true, we have a case 
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of a direct, substantial and intentional in- 
terference with interstate commerce, which 
is the same as saying that there is a viola- 
tion of the Sherman Act. 

A second point pressed by the defend- 
ants is that the movement of skins from 
New York to New Jersey is not interstate 
commerce. Significance is claimed for the 
fact that the skins were not sold, that 
they were sent to the dressers merely for 
processing and remained the property of 
the dealers throughout. The point is with- 
out merit. Goods shipped from one state 
to another, to be improved or treated in 
the latter state and then returned, are in 
interstate commerce as effectually as if 


there were a passage of title as an incident 
of transportation. 

It is finally urged that the enactment 
of the National Industrial Recovery Act 
has changed the situation, that restraints 
of trade theretofore illegal have now been 
legalized. The court is not required to 
consider this point at large. The Sherman 
Act was certainly not repealed when the 
National Industrial Recovery Act was 
passed. If aconspiracy of the kind alleged 
in this indictment has been approved in 
any of the Codes adopted under the later 
act, my attention has not been called to it. 


The demurrer will be overruled. 


{] 55,068] Federal Trade Commission v. Inecto, Inc. 


United States Circuit Court of Appeals for the Second Circuit. 


February 18, 1935. 


No. 12811. Filed 


An order of the Federal Trade Commission is affirmed, and respondent is ordered 
to cease representing that a hair dve is harmless when such is not the fact, to cease 
using the word “Notox” in designating a hair dye, and to cease advertising testimonials 
or indorsements as unsolicited when such is not the fact. 


Affirming a Federal Trade Commission order to cease and desist 


At a Stated Term of the United States Circuit Court of Appeals, held in and for 
the Second Circuit. at the Court Rooms in the Post Office Building in the City of New 
York, on the 18th day of February, one thousand nine hundred and thirty five. 


Present: Hon. Learnep Hann, Tuomas W. Swan, Aucustus N. Hann, Circuit Judges. 


Final Decree 


This cause having come on for hearing, 
and heretofore and pursuant to the provi- 
sions of Section 5 of the Act of Con- 
gress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade 
Commission, to define its powers and 
duties, and for other purposes” (38 Stat. 
717, 719), the Federal Trade Commission 
having filed herein its application for af- 
firmance and enforcement of its order to 
cease and desist issued against the re- 
spondent, Inecto, Inc., in a proceeding be- 
fore said Commission under said Act of 
Congress; and said Commission having 
certified and filed in this Court, with such 
application, a transcript of the entire record 
in said proceeding, including the pleadings, 
the evidence taken and the report, findings 
as to the facts and said order of the Commis- 
sion; and said application having been duly 
served upon respondent and due notice of 
the filing of said transcript and application 
having been given respondent; and _ this 
Court having jurisdiction of the proceeding 
and of the questions determined herein, 
pursuant to the provisions of said Act of 
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Congress; and the parties fereto having, 
on the 14th day of February, 1935, entered 
into a stipulation, which has been filed 
in this cause, whereby it has been stipulat- 
ed by and between the parties hereto that 
there may be entered in this cause by 
consent of the parties, without further 
notice, hearing or further intervening pro- 
cedure, an order and final decree in the, 
form annexed to such stipulation, and in 
which stipulation the parties hereto have 
further stipulated that under date of Au- 
gust 16, 1932, respondent filed its cer- 
tificate of compliance with the petitioner 
in which it reported that it was then com- 
plying with petitioner’s cease and desist 
order of June 20, 1932, in all respects ex- 
cept as to the use of the word “Notox’’, 
which petitioner, under date of September 
20, 1932, accepted except as to the word 
“Notox”; and in which stipulation it is re- 
cited that respondent states that up to 
December 4, 1934, it did not comply with 
the aforesaid order so far as such order 
related to the word “Notox”, but that, as 
it has now, as a matter of business policy, 
substituted the word ‘Inecto” as the sole 
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designation of the product heretofore 
known under the names “Inecto Rapid 
Notox”, “Inecto Rapid”, “Inecto Notox”, 
“Notox” and “Inecto”, it has no objection 
to the entry of said decree in the form 
thereto annexed; and respondent appearing 
herein generally by its attorneys and con- 
senting to the entry of this order and final 
decree in this cause without further notice, 
hearing or further intervening procedure: 
Now, on consideration whereof and on mo- 
tion of the petitioner, it is, by the Court, 
ordered, adjudged and decreed as follows: 

First. That the said order to cease and 
desist of the, Federal Trade Commission, 
issued June 20, 1932, be and the same is 
hereby affirmed. | 

Second. That, in the course of the sale 
or distribution in interstate commerce of 
the hair dye or hair coloring preduct here- 
tofore sold by respondent under the desig- 
nation ‘“Inecto Rapid Notox’’ — also 
referred to as “Notox”, “Inecto” or “Inecto 
Rapid’—or of any other hair coloring 
product of substantially the same compo- 
sition, the respondent Inecto, Inc., its of- 
‘ficers, directors, agents, representatives, 
servants and employees cease and desist: 

(a) From directly or indirectly causing 
to be used or made any representations, 
statements or assertions, in advertisements, 
trade promotional literature or in any other 
manner, to the effect that the said hair dye 
or other hair coloring product of substan- 
tially the same composition is safe or 
harmless to use, or is non-toxic or non- 
poisonous, or does not contain any toxic, 
poisonous or deleterious ingredients or 
properties. 

(b) From directly or indirectly using or 
causing to be used the word “Notox” as, 
or in, the designation of said hair dye or 
of said other hair coloring product upon 
the commercial containers thereof; and 
from designating, describing or represent- 
ing any of the said products with such 
word “Notox” in advertising matter or 
trade promotional literature used in pro- 
moting the sale or use thereof. a 

Third. That respondent Inecto, Inc., its 
officers, directors, agents, representatives, 
servants and employees cease and desist: 

(1) From directly or indirectly causing 
a hair dye or hair coloring product of any 
other composition, name or description to 


be represented, advertised or described— 
when sold or distributed in interstate com- 
merce—by any word, phrase, statements, 
representations or assertions, used in the 
course of such sale or distribution, to the 
effect that such hair dye or hair coloring 
product is non-toxic, or non-poisonous, or 
safe, or harmless, or contains no toxic, 
poisonous or deleterious ingredient or 
properties: if and when such is not true in 
act. 

(2) From directly or indirectly causing 
to be advertised or otherwise used, in the 
course of the sale or distribution in in- 
terstate commerce of said so-called “Inecto 
Rapid Notox” hair dye or of any other kind 
of hair dye or hair coloring product, any 
testimonials or indorsements by users or 
consumers thereof which imply—in the cir- 
cumstances of such use—or which have the 
capacity and tendency to lead the public 
to believe, that such testimonials or in- 
dorsements are genuine or are unsolicited 
indorsements or testimonials concerning 
such product, or are letters or indorse- 
ments of the same by, or which have been 
received by respondent from, users or con- 
sumers thereof, if or when, however, such 
is not true in fact. 

Fourth. That nothing in this decree, 
however, shall be construed as prohibiting 
the respondent from representing, with re- 
spect to the product heretofore sold under 
the name “Notox”, that such product may 
be used with reasonable assurance of safety 
by those who are in good health and have 
no scratch or abrasion on the s¢alp and 
show no unfavorable reaction to the “be- 
hind-the-ear” test for toxic reaction or skin 
irritation and have no idiosyncrasy or 
susceptibility to dyes of this character, pro- 
vided that in connection with such state- 
ment respondent shall also set forth in 
distinct, unequivocal, prominent and con- 
spicuous language, a notice cautioning and 
warning the public of the fact that the 
product is harmful and injurious in its ef- 
fects upon various persons and that, before 
using, the “behind-the-ear” test for toxic 
reaction and skin irritation should be made 
in determining whether it might be safe 
for the individual to use the product on 
her hair. (By “‘behind-the-ear’ test’ is 
meant a test approved as adequate by 
competent and reputable medical authority). 
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Oil Company of New York, Inc. 


United States Circuit Court ot Appeals for the First Circuit. Nos. 2960, 2961. March 
9, 1935. 

Plaintiff is permitted to amend his declaration to show that the transactions are in 
interstate commerce when he claims that gasoline is sold and delivered in tank car lots 
by the defendants to retailers in Massachusetts in the same tank cars in which it is 
shipped into Massachusetts from the refineries, and only in case the purchaser shall 
agree to deal solely in the defendant’s products, and that by refusing to sell in tank 
car lots at tank car prices unless the purchaser shall so agree, competition in interstate 
commerce may thereby be substantially lessened between. defendants and their com- 


petitors, or a monopoly may be created in interstate commerce. 


Vacating the judgment of the U. S. District Court of Massachusetts 


Appeals from the District Court of the United States for the District of Massa- 


chusetts. 


Before BincHAM, WILson and Morton, JJ. 


Witson, J. These cases come to this 
court on appeal from a judgment for the 
defendant in each case, the District Court 
having sustained demurrers to the plaintift’s 
declarations. All allegations of fact in the 
declarations on which the right of action 
depends are practically the same in both 
cases. The cases were argued together and 
may be disposed of in one opinion. 


The actions were brought under Sec- 
tions 2, 3, and 4 of the Clayton Act. Sec- 
tion 2 declares it to be unlawful for any 
person engaged in commerce, in the 
course of such commerce, to discriminate 
in price between different purchasers ot 
commodities where the effect of such dis- 
crimination is to substantially lessen com- 
petition or tends to create a monopoly in 
any line of commerce. Discrimination in 
price between purchasers on account of 
quantity of goods sold or because of differ- 
ence in cost of selling or transporting is 
permitted; and the provision of the section 
does not prevent a dealer from selecting 
his own customers in bona fide transactions 
and not in restraint of trade. 


Section 3 prohibits any person in the 
course of such commerce from fixing any 
price on any merchandise or com- 
modity on condition or with the under- 
standing that the purchaser will not deal 
or use any such merchandise or commodity 
of a competitor of the seller where the 
effect of such agreement “may be to sub- 
stantially lessen competition or tends to 
create a monopoly in any line of cOm- 
merce.” 


Section 4 provides that any violator 
of the above sections, or of any provision 
of the anti-trust laws shall be liable 
to any person injured in his business there- 
by in threefold damages suffered by him. 
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The grounds of the demurrer were 


(1) “that the plaintiff’s declaration dos not allege 
that the transaction comiplatied of involved com- 
merce between the several states.’”’ 


“2, That the declaration does not state a cause 
of action under the statutes of the United States 
entitling the plaintiff to the relief prayed for.” 


“3, That the declaration is vague and indefinite in 
that it does not set forth the facts upon which the 
alleged illegal discrimination is based and does not 
set forth the dates upon which the illegal acts are 
alleged to have been committed.” 


The material allegations of fact, omitting 
those descriptive of the parties, are in sub- 
stance as follows. The business of the 
defendant, Socony-Vacuum Corporation, is 
the production, refining and marketing of 
petroleum and petroleum products, the 
principal item of which is gasoline, and in- 
volves the shipment and trans-shipment of 
petroleum and petroleum products in com- 
merce among the several states. The busi- 
ness of the defendant, Standard Oil 
Company of New York, Inc., is that of 
selling agent for the products of the 
Socony-Vacuum Corporation for the north- 
eastern region of the United States. The 
business of the plaintiff is‘that of selling 
gasoline and petroleum products at retail 
in Boston. 


Gasoline for the most part is produced in 
the United States at refineries operated by 
companies engaged in all branches of the 
petroleum industry, or by companies sub- 
sidiary thereto, or affiliated therewith. Gas- 
oline is almost invariably sold under a trade 
name or brand, in bulk, both at wholesale 
and retail, and is distributed at retail prin- 
cipally through service or filling stations. 
The defendant, Socony-Vacuum Corpora- 
tion, either directly or through an affiliate, 
markets its own production of gasoline at 
wholesale, and is also frequently engaged 
in retail marketing as well. 


s 
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We now quote in full the paragraphs of 
the declarations on which the claim of un- 
lawful discrimination is based: 


“7. Gasoline is sold in bulk both at wholesale and 
retail and, except in rare instances, not in con- 
tainers. By reason thereof its distribution requires 
transportation and storage facilities specifically con- 
structed for that purpose. From refineries gasoline 
is distributed to the principal marketing centers in 
tank steamers and tank cars, and there stored or 
trans-shipped by tank truck or tank wagon. (Italics 
supplied.) 

_ “8. Gasoline is distributed in wholesale quantities 
either in tank cars for trans-shipment by the pur- 
chaser, or in tank trucks or tank wagons to storage 
tanks at the purchaser’s premises. Sales for delivery 
in tank cars are described as upon the tank car 
market; sales for delivery in tank trucks or tank 
wagons are described as upon the tank wagon 
market. Tank car prices are customarily lower than 
tank wagon prices by a substantial margin.” (Italics 
supplied 


“10. By reason of the fact that the marketing of 
gasoline requires special storage and transportation 
facilities, no company can sell in any territory where 
it does not have such facilities. me companies 
extend their marketing activities throughout a large 
number of state, others market in a single state or 
in a few states. 


“11. The defendant is, and Standard Oil Company 
of New York was, for many years engaged in selling 
gasoline throughout the northeastern region at whole- 
sale to operators of service or filling stations, making 
delivery both from tank car to trucks of the retatler, 

and by tank truck or tank wagon to the storage 
“tanks at the station. The one is, and the other was, 
sengneed. also, in selling other petroleum products 
and in maintaining and operating in the same terri- 
tory service and fillin 
line and other p 
Italics supplied.) 

“12, Prior to the decision of the Supreme Court 
of the United States in The United States v. Stand- 
ard Oil Company of New Jersey and others in 1911, 
Standard Oil Company of New York had a sub- 
stantial monopoly of commerce in petroleum prod- 
ucts; including gasoline, in the northeastern region. 
Thereafter, until the merger in 1931 it continued to 
be 'the-largest single factor in commerce in petroleum 
produets in that territory, and by reason thereof and 
of its prestige and the strategic location of its 
wholesale and retail stations continued to dominate 
that commerce. The merger with Vacuum Oil Com- 
pany has tended to increase that control and domi- 
mance in Socony-Vacuum Corporation and_ the 
defendant over such commerce. The effect of the 
merger was to destroy the competition between the 


stations for the sale of 
ucts at retail to consumers. 


companies so combined.’ 

“14. The plaintiff has for a number of years 
purchased ‘Socony’ gasoline and other petroleum pred, 
ucts from Standard Oil Company of New York 
and from the defendant, and resold the same at 
retail at a filling station operated by him on Blue 
Hill Avenue in the Mattapan District of said Boston, 
and at other places in said Boston, in competition 
with filling stations operated by said Standard com- 
panies and with others independently operated. _ 

“15, The defendant has discriminated in the prices 
charged by it for gasoline between the plaintiff and 
other purchasers for resale in the same territory and 
in competition with the plaintiff ‘in the sale of gaso- 
line at retail. 

“16. The defendant has sold gasoline at wholesale 
to certain retailers making deliveries in tank cars at 
tank car prices, but it has -refused to sell to the 
plaintiff, except by delivery by tank truck at tank 
wagon prices, unless he would agree that he would 
not deal in the gasoline and other commodities of 
competitors of the defendant. The plaintiff is and 
has been equipped to take delivery in tank cars and 
has frequently requested an opportunity to purchase 
gasoline from the defendant on that, basis. 

“17, The defendant has sold gasoline to other re- 
tailers for resale, and has fixed a price therefor 


substantially less than that charged the plaintiff, 
upon an agreement by the Surchabsts that the 
would not deal in the gasoline and petroleum prod- 
ucts of competitors of the defendant. 

“18, The effect of such discrimination in the 
price of gasoline between the plaintiff and other 
purchasers for resale was, by reasort of the circum- 
stances hereinabove related, to substantially lessen 
competition between the defendant and other refiners 
and wholesalers of gasoline. 

“19. The effect of an agreement by the plaintiff 
not to dealin the gasoline and other commodities 
of competitors of the defendant would have been, 
by reason of the circumstances hereinabove related, 
to substantially lessen competition between the de- 
fendant and other refiners and wholesalers of gaso- 


ine. 

“20. The effect of sales by the defendant upon an 
agreement by the purchasers that they would not 
deal in the gasoline and petroleum products of com- 
petitors of said companies, was, by reason of the 
circumstances hefeinabove related, to substantially 
lessen competition between the defendant and other 
refiners and wholesalers of gasoline in the north- 
eastern region, so called. 

“21. The effect upon the plaintiff of said dis- 
crimination between him and other purchasers, and 
of the other practices of the defendant was to sub- 
stantially lessen his competition in gasoline and other 
petroleum products with the stations operated by the 
defendant and by others in the same competitive 
territory, to impair his ability to compete, and ta 
diminish his profits.” 

The issue on demurrer is whether the 
plaintiff has set forth in his declarations a 
sufficient cause of action against these de- 
fendants under the Clayton Act. The Dis- 
trict Court ruled that he had not. It is 
conceded that the defendant in each action 
is engaged in interstate commerce. It is 
settled that the word “commerce” in each 
section of the Clayton Act refers to inter- 
state commerce. The question then is, has 
the plaintiff alleged sufficient facts and with 
substantial certainty which would as a mat- 
ter of law warrant a finding that the de- 
fendant in each case has made sales in 
interstate commerce in which it has dis- 
criminated against the plaintiff in a manner 
which may substantially lessen competition 
in interstate commerce, or which tends to 
create a monopoly in any line of interstate 
commerce. ; : 

The declaration in each case is loosely 
drawn, and while the Massachusetts Prac- 
tice Act does not require facts to be stated 


‘with the exactitude and certainty required 


at common law, it does require the neces- 
sary substantive facts to be stated “con- 
cisely and with substantial certainty.” The 
only facts alleged with substantial certainty 
are: that the defendant, Socony-Vacuum 
Corporation, from its refineries distributes 
gasoline to the principal market centers in 
the northeastern region of the United 
States-in-tank steamers and in tank cars, 
and there stores it for trans-shipment in 
tank trucks or tank wagons.to retail service 
stations; and in such territory the Standard 
Oil Company of New York, Inc., acts as 
its selling agent; that from its storage fa- 
cilities the gasoline is distributed in 
wholesale quantities in tanks cars for trans- 
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shipment by the purchaser; or in_ tank 
trucks or tank wagons to storage tanks on 
the retailer’s premises, and that the defend- 
ants have refused to sell to the plaintiff in 
tank cars at tank car prices, unless the 
plaintiff would agree to deal solely in the 
products of the defendants. 

There is no allegation in paragraphs 7, 
8 or 11 that either of the defendants deliver 
to local retailers in tank cars, but only that 
they deliver in wholesale lots in tank cars 
for trans-shipment by purchaser. On the 
contrary, in paragraph 11 it is alleged that 
they make delivery to operators of filling 
stations, both from tank cars to trucks of 
the retailer, or by tank trucks or tank 
wagons to the storage tanks at the filling 
stations. 


It is alleged, however, in paragraph 16 
that the defendants have sold at wholesale 
to certain retailers, making deliveries in 
tank cars at tank car prices; but there is 
no allegation that such gasoline was deliv- 
ered in the same tank cars in which it was 
shipped to Massachusetts from the refiner- 
ies of the Socony-Vacuum Corporation, and 
were not filled from its storage tanks in 
Boston; nor is there any allegation that the 
plaintiff could not have obtained tank car 
lots on the same terms as they were sold 
to other‘retailers. Unless it is true that 
the gasoline is delivered in the same tank 
cars in which it is shipped into the state, 
and cannot be said to have become a part 
of the general mass of commodities within 
the state, the transactions were intrastate. 


The facts on which the decision of the 
Supreme Court in United Shoe Machinery 
Corporation et al. v. United States, 258 U. S. 
451; Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346; Binderup v. 
Pathe Exchange, Inc., et al., 263 U. S. 291; 
Bedford Cut Stone Co. et al. v. Journeymen 
Stone Cutters Ass’n of North America et al., 
274 U. S. 37; and Local 167, International 
Brotherhood of Teamsters, etc., et al., v. 
United States, 291 U. S. 293, are not found 
in this case. With the exception of the 
Standard Fashion case and the ‘United Shoe 
Machinery case, they were all brought under 
the Sherman Act. 


In the Standard Fashion case, the agree- 
ment restricting sales of other products 
than those of the Standard Fashion Co. 
was made in New York, and was a part of 
the contract of sale to the purchasers,— 
obviously an interstate transaction. The 
same, Or a similar situation in effect, was 
found to exist in the United Shoe Machinery 
case. Inthe Binderup-Pathe Exchange, Inc.; 
the Bedford Cut Stone, Local 167, Interna- 
tional Brotherhood cases, and the case of 
Swift & Co. v. United States, 196 U. S. 375, 
it was found that there was a conspiracy 
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or combination to restrain interstate com- 
merce. 


Here, according to the allegation in para- 
graph 7, gasoline is shipped from the 
defendant’s refineries to Boston, not for 
delivery to any particular customer, but to 
be stored for sale to the public, or to any- 
one who wants to buy upon its terms. 
There is no allegation that contracts of sale 
with local dealers are made at the refiner- 
ies, or outside of Massachusetts, before 
shipment to Boston, or with intent to make 
special contracts with any particular local 
dealers. If any such facts exist, that tank 
cars are shipped from refineries to Massa- 
chusetts and are there sold and delivered to 
retailers in what might be termed the orig- 
inal package, they are not set forth in the 
declarations with substantial certainty. 


Paragraph 15 does not allege discrimina- 
tion in interstate commerce, and mere 
sweeping allegations in the language of the 
statute are not sufficient to put a defendant, 
upon trial; nor does it appear from para- 
graph 15 alone that the discriminations 
therein alleged, even if in the course of 
interstate commerce, may not.be those ex- 
pressly permitted under Section 2 of the 
Act. Pterce Oil Corp. v. City of Hope, 
248 U. S. 498, 500; Southern Railway Com- 
pany v. King, 217 U.S. 524, 536; Witherell & 
Dobbins Co. v. United Shoe Machinery Co., 
267 Fed. 950. 


From -the allegations in paragraphs 16 
and 17: the inference is unwarranted, we 
think, that’ any competitor of the plaintiff 
has been able to obtain gasoline in tank 
cars at tank car prices for retail sale, unless 
he was dealing only in the products of the 
‘Socony-Vacuum Corporation or would 
agree to'do so. On the contrary, the only 
reasonable inference that can be drawn 
from facts set forth in these two para- 
graphs is that the plaintiff has been treated 
the same as all other customers of the 
defendants, viz.: if they agreed to deal 
solely in products of the defendants, they 
could purchase gasoline in tank cars at 
tank car prices, or at a less price than if 
delivered in tank trucks or tank wagons. 
In other words, there is no averment of any 
facts with substantial certainty which war- 
rants a conclusion that the plaintiff indi- 
vey is being discriminated against 
at all. 

The effect of such discrimination, it is 
averred in paragraphs. 18, 19 and 20, was, 
by reason of the circumstances above re- 
lated, to substantially lessen- competition 
between the said Standard Oil Companies 
and other refiners. The only “circum- 
stances above related” on which “such dis- 
crimination” is based, and which are stated 
with any degree of certainty, are contained 
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in paragraphs 16 and 17, in which it is 
averred that the defendants have sold to 
other customers in tank car lots at tank 
car prices, and have refused to sell to the 
plaintiff in tank cars and at tank car prices, 
unless he would agree to deal only in the 
products of the defendants; and that the 
defendants have sold to other retail cus- 
tomers at a less price than to the plaintiff, 
but upon the condition that they would not 
deal in the products of other companies. 
The plaintiff, therefore, must rely.on the 
facts alleged in paragraphs 16 and 17 as the 
basis of his claim of discrimination. 

The plaintiff, however, has merely alleged 
in general terms in paragraphs 18, 19, 20 
and 21 that the “effect” of the alleged dis- 
crimination and agreements described in 
paragraphs 16 and 17 was, or would be, to 
lessen competition between the defendants 
and their competitors; but whether in in- 
terstate commerce does not appear. Such 
averments, as the Supreme Court said in 
Southern Railway Company v. King, 217 
U. S. 524, 536, “are mere conclusions”; and 
“If it be regarded as a conclusion of law 
upon the point which this court must de- 
cide, it is not admitted on the demurrer. 
If it be taken to allege that facts exist that 
lead to that conclusion, it stands no better.” 
picts Oil Corp. v. City of Hope, supra, at 
p. E 
The Act was not intended to reach every 
remote Jessening of competition, but only 
such acts as would probably substantially 
lessen competition, or disclose an actual 
tendency to create a monopoly in interstate 
commerce. Standard Fashion Co. v. Mag- 
rane-Houston Co., supra, p. 357; Pearsall 
Butter Co. v. Federal Trade Commission, 292 
Fed 720. 


The defendants are not dealing ina pub- 
lic necessity. They have the right in intra- 
state commerce, unless prohibited by the 
state, to sell or not to sell to any person 
and at any price, or upon any condition 
they see fit to impose, or in interstate com- 
merce, so long as the probable effect of 
such sales will not substantially lessen 
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competition in interstate transactions, or 
tend’to create a monopoly in any line of 
interstate commerce. 


The allegations in the declarations upon 
which the plaintiff relies to show sales or 
agreements in the course of interstate com- 
merce, or of any acts of the defendants 
that may substantially lessen competition, 
or which may tend to create a monopoly in 
the sale of gasoline in interstate commerce, 
are too vague, indefinite and insufficient to 
warrant such a finding as a matter of law; 
Baran v. Goodyear Tire & Rubber Co. et al., 
256 Fed. 571, 574; Whitwell v. Continental 
Tobacco Co. et al., 125 Fed. 454. The only 
conclusion which can be reasonably drawn 
from the facts set forth in the declarations 
is that interstate commerce ended when the 
gasoline is received by defendants in Mass- 
achusetts for storage, and that sales and 
deliveries from storage thereafter made in 
Massachusetts to retail customers, are sales 
in intrastate commerce. Quincy Otl Com- 
pany v. Sylvester et al., 238 Mass. 95; H. P. 
Hood & Sons v. Commonwealth, 235 Mass. 
$72, 577. 


If, however, the plaintiff claims that gas- 
oline is sold and delivered in tank car lots 
by the defendants to retailers in Massachu- 
setts in the same tank cars in which it. is 
shipped into Massachusetts from the refin- 
eries, and only in case the purchaser shall 
agree to deal solely in the defendant’s prod- 
ucts, and that by refusing to sell in tank 
car lots at tank car prices unless the pur- 
chaser shall so agree, competition in inter- 
state commerce may thereby be substantially 
lessened between the defendants and their 
competitors, or that it tends to create a mo- 
nopoly in interstate commerce, we think 
he should be permitted to amend his dec- 
larations. 

The judgment of the District Court in each 
case is vacated, provided the plaintiff files an 
amendment to his declarations within fifteen 
days from the date when the mandate ts 
handed down; otherwise the judgment of the 
District Court in each case ts affirmed with 
costs. 


“John” Kolkin, individually and as manager 


United States District Court, Southern Dist. of N. Y., March 18, 1935. 
A civil suit under the Federai Anti-Trust Acts, if brought in a state court may be 


removed to the federal court. 


On reaching the federal court the suit will then be dis- 


missed on motion of either party because the jurisdictional infirmity originally present 
adheres to the suit even after it has been removed to the proper court. 


Philip E. Rosenblum, for plaintiff. Louis case was discussed at length in the opin- 


B. Boudin, for defendants. 
Patterson, D. J.: 


ion in the ancillary suit, Kolkin v. Gotham 
The situation in this Sportswear, Inc., filed on February 26, 1935. 
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Suit was brought in the state court to en- 
join the commission of acts in restraint 
of interstate commerce. The case was one 
actually, though not nominally, under the 
Anti-Trust “Acts. It was held that the 
defendants might remove the suit to this 
court, and that on exercise of such right 
of removal they were entitled to enjoin the 
plaintiff from proceeding further in the 
state court. Am: 
The present motion is by the plaintiff 
for leave to discontinue the suit. I am of 
opinion that the motion must be granted. 
A civil suit under the Federal Anti-Trust 
Acts, either for treble damages or for in- 
junction, may not be maintained in a state 
court. If brought in such a court, the 
defendant may have it removed to the fed- 
eral court. The suit, on reaching the fed- 
eral court, will be dismissed, the reason 
being that the jurisdictional infirmity orig- 
inally present in the suit adheres to it even 
when the suit has been removed to the 
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proper court. General Investment Com: 
Lake Shore, etc. R. Co., 260 U. S. 261, 286- 
288. This case then would’ be dismissed 
on the defendants’ motion, and by the same 
token the plaintiff should have leave to dis- 
continue. Further proceedings in it would 
he futile. 


In opposing the motion the defendants 
call attention to Young v. Southern Pacific 
Co., 25 Fed. (2nd) 630 (C. C. A. 2), and like 
cases. These cases are distinguishable. 
They hold that a plaintiff in'a removed case 
will under some circumstances be denied 
leave to discontinue if his avowed purpose 
is to bring a new suit in the state court 
with variations in the complaint so as to 
eliminate removability. But in none of 
those cases was it true that the suit was 
one subject to be dismissed in any event 
for lack of jurisdiction. 


The motion for discontinuance will be 
granted. 
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District Court of the United States, Northern District of Ohio, Eastern Division. 


In Equity No. 5152. May 2, 1935. 


A suit to enjoin consummation of a merger agreement, involving acquisitions of 


capita! stock of iron and steel companies by companies engaged in the same industry, is 
dismissed cn the grounds that a mere lessening of competition is not prohibited, and that 
the stock acquisition is for the purpose of acquiring needed supplies and facilities and 


wili not be injurious to the public. 


This suit was brought February 7, 1935, 
under sections 7 and 15 of the Clayton Act 
(sections 18 and 25, Title 15, U. S. C. A.) 
to enjoin consummation of a merger 
agreement entered into August 27, 1934, 
by officers of Republic Steel Corporation 
and The Corrigan, McKinney Steel Com- 
pany, subject to approval of stockholders. 
The contract is alleged to involve acquisi- 
tions of capital stock of defendants engaged 
in the iron and steel industry by various 
of the defendants engaged in the same 
industry, contrary to certain provisions of 
section 7. 


Hearing upon the order to show cause 
why a temporary injunction should not 
issue was continued. by stipulation until 
trial of the case on the merits, and it was 
agreed that in the meantime no steps would 
be taken to transfer stock or assets under 
the merger. 

The government rests its case solely on 
that portion of section 7 which provides 
that: 
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“No corporation engaged in commerce shall ac- 
quire, directly or indirectly, the whole or any part 
of the stock or other share capital of another cor- 
poration engaged also in commerce, where the effect 
of such. acquisition may be to substantially lessen 
competition between the corporation whose stock is 
so acquired and the corporation making the acqui- 
Sitton yin 
No claim is made that the proofs establish 
acquisitions of stock in violation of other 
provisions of the section found in the re- 
mainder of the sentence, viz.,— 

_“* * * or to restrain such commerce in any sec- 
tion or community, or tend to create a monopoly of 
any line of commerce.” 

For convenience, the defendants will be herein- 
after designated as follows: Republic Steel Corpo- 
ration as ‘Republic’; The Corrigan, McKinney Steel 
Company as “Corrigan”; The Newton Steel Company 
as “Newton”; The N. & G. Taylor Company as “Tay- 
lor’; McKinney Steel Holding Company as ‘“‘Hold- 


ing Company’; and The Cleveland-Cliffs Iron 
Company as “Cleveland-Cliffs.” 


Republic is a New Jersey corporation, 
organized in 1930. Its principal office is 
in Youngstown, Ohio. Republic is the 
third in size of the steel companies in the 
United States and produces and sells in 
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interstate commerce large quantities of pig 
iron, semi-finished steel, merchant bars, re- 
inforcing bars and tube rounds, hot and 
cold rolled sheets, and tin plate. Its prin- 
cipal steel plants are located in Ohio, Penn- 
sylvania, New York and Illinois. It owns 
and operates iron mines, coal mines, coke 
ovens, blast furnaces and finishing plants, 
and produces an almost complete line of 
finished steel products. Its ingot capacity 
is 5,013,000 gross tons, or about 7.2 per cent 
of that of the entire industry. Republic’s 
capital structure consists in round figures 
of $4,400,000 par amount of preferred stock 
of subsidiary companies, guaranteed by it; 
$59,500,000 par amount of its own preferred 
stock, and 2,000,000 shares of no par com- 
mon stock. It has assets of approximately 
$270,000,000 and indebtedness of about 
$61,000,000. In 1933, its annual sales were 
$80,000,000 of the total sales for the indus- 
try of approximately $1,200,000,000. Its 
total losses for the years 1930, 1931, 1932 
and 1933, were approximately $28,000,000. 
Republic does not have sufficient raw ma- 
terials for its needs in the manufacture of 
pig iron. It is therefore a purchaser of 
large quantities of iron ore and coal. 

Corrigan is an Ohio corporation, organ- 
ized in 1916, with principal office in Cleve- 
land, Ohio, where it owns and operates its 
only steel finishing plant. It is twelfth in 
size of the steel companies in the United 
States and produces and sells in interstate 
commerce large quantities of pig iron, semi- 
finished steel and merchant bars. It has 
large reserves of iron ore in Michigan and 
Minnesota and of coal in Kentucky. Its 
most important product is semi-finished 
steel. Its ingot capacity is 1,040,000 gross 
tons or about 1.5 per cent of that of the 
entire industry. Its capital stock consists 
of 1,396,445 shares, par value $1.00 each, of 
which 1,120,086 are voting and 276,359 are 
non-voting. Its principal stockholder is 
Holding Company. It has assets of ap- 
proximately $54,000,000. In 1933, its annual 
sales, including subsidiaries, were $20,800,000. 
For some years its facilities for producing 
finished steel have been deficient. 

Newton is an Ohio corporation, with its 
principal office in Youngstown, Ohio. It 
has cold rolled sheet producing plants at 
Monroe, Michigan, and Newton Falls, Ohio. 
The latter has been operated for only a 
brief period since June, 1931. Newton’s 
capital stock consists of 26,065 preferred 
shares, of which Corrigan owns 20.138 or 
77.9 per cent., and 261,550 common shares, 
of which Corrigan owns 212,389, or 81.20 
per cent. Corrigan acquired its stock in 
Newton in 1932 when Newton was heavily 
indebted to it for purchases of semi-finished 
steel. The acquisition was for the purpose 
of preserving Newton as a customer for 


semi-finished steel. Corrigan has since been 
compelled to make large advances to New- 
ton to keep it in operation and as of De- 
cember 31, 1934, Newton owed Corrigan 
$1,995,000, secured by pledge of $1,000,000 
principal amount of Newton’s 7% bonds 
and $556,000 face amount of assigned ac- 
counts receivable. All of the bonds of 
such issue, aggregating $4,000,000 in prin- 
cipal amount and which are secured by a 
mortgage on Newton’s entire plant and 
properties, matured January 1, 1935, and 
are now in default. Newton has gross 
assets at book value of $12,434,000. Its cur- 
rent assets on December 31, 1934, amounted 
to $1,496,000 and its current and overdue 
liabilities amounted to $5,430,000. In the 
years 1930 to 1933, Newton’s losses were 
as follows: 1930, $100,000; 1931, $891,000; 
1932, $999,000; 1933, $1,027,000. 

The mills of both Republic and Newton 
are what are known in the industry as old- 
fashioned hand mills, a type being currently 
superseded by new so-called “continuous’”’ 
mills, which make sheets in larger volume and 
at reduced cost. The automobile trade is in- 
creasingly demanding wider sheets. Republic 
cannot make cold rolled sheets wider than 62 
inches, whereas nearly 10% of Newton’s 
cold rolled sheet business in 1933 and more 
than 20% in 1934 was in sheets wider than 
62 inches. There are in the United States 
at least ten continuous sheet mills in opera- 
tion and at least one other is now under 
construction. One of these can produce 
more than 50,000 gross tons of sheets per 
month. 

Taylor is a Maryland corporation, with 
its principal office in Cumberland, Mary- 
land. Its only plant consists of a tin plate 
mill at that place. It has gross assets of 
$823,000 at book value. Its capital stock 
consists of 3,000 shares of first preferred 
stock, of which Corrigan owns 100%; 
2,911.63 shares of second preferred stock, 
of which Corrigan owns 878.74 or 30.08%; 
and 3,500 shares of no par common stock, 
all owned by Corrigan. For the fiscal year 
ending April 30, 1934, Taylor’s loss was 
$159,000. Corrigan’s acquisition of Taylor 
stock occurred in 1929, in connection with 
the adjustment of a bad debt incurred in 
the purchase of semi-finished steel from 
Corrigan. Corrigan’s investment in Taylor 
was made for the purpose of preserving 
Taylor as a customer for semi-finished steel. 
Since the acquisition of Taylor stock, Cor- 
rigan has from time to time made advances 
to Taylor to enable it to carry on business. 

Holding Company is a holding corpora- 
tion organized under the laws of Delaware, 
with its principal office in Cleveland, Ohio. 
It owns 48.113% of the total voting and 
non-voting common stock of Corrigan (in- 
cluding 55.02% of the Corrigan voting 
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common stock and 20.13% of the Corrigan 
non-voting common stock). 

Cleveland-Cliffs is an Ohio corporation, 
with its principal office in Cleveland, Ohio. 
It owns and operates iron ore mines in 
Minnesota and Michigan and sells substan- 
tial quantities of iron ore, coal and charcoal 
pig iron. It owns 7.832% of the total vot- 
ing and non-voting common stock of Cor- 
rigan (including 1.31% of the Corrigan 
voting common stock and 34.25% of the 
Corrigan non-voting common stock). Cleve- 
land-Cliffs owns all the common shares 
of Holding Company. Holding Company 
has outstanding 72,500 shares of 6% cumu- 
lative preferred stock, of which Cleveland- 
Cliffs owns 38 shares. Dividends on this 
preferred stock are unpaid, and have ac- 
cumulated, as of March 31, 1935, to the extent 
of $18.00 per share. The preferred stock 
is retireable by call at the option of the 
company at $105.00 per share plus accrued 
dividends. 

By the merger agreement, Corrigan 
agrees to sell and convey to Republic all 
of its business, property, assets and good- 
will, including the controlling stocks of 
Newton and Taylor now held by Corrigan; 
to distribute Republic securities received 
therefor pro rata among its stockholders; 
to dissolve and go out of business within 
thirty days after consummation of the 
purchase agreement but not earlier than 
twenty-one days after the closing date. In 
consideration thereof, Republic agrees to 
pay to Corrigan $15,361,000 principal 
amount of a new issue of bonds to be 
known as Purchase Money First Mortgage 
and Collateral Trust Bonds, secured by first 
lien on the property purchased, 27,929 
shares of a new issue of Republic’s prior 
preference stock and 698,223 shares of Re- 
public’s common stock. Under the agree- 
ment Corrigan will distribute pro rata 
among its stockholders the acquired securi- 
ties, the holder of each share of Corrigan 
stock to receive $11.00 principal amount 
of Republic bonds, $2.00 par value of Re- 
public prior preference stock, and one-half 
share of Republic common stock. Because 
of the present proceeding, the contract of 
August 27, 1934, has not been finally ap- 
proved by the stockholders of the two com- 
panies. However, the holders of more than 
two-thirds of the stock of each class of 
each company have signified their approval 
of the transaction. 


Consummation of the merger agreement 
will result in acquisition of Republic stock 
by Corrigan as part consideration for its 
assets; acquisition by Cleveland-Cliffs and 
Holding Company of Republic stock as 
their respective distributive shares on the 
liquidation of Corrigan; and acquisition by 
Republic of Newton and Taylor stock as 
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part of the assets of Corrigan purchased 
by Republic. Corrigan receives Republic 
stock not as owner but as an intermediary 
or agent for the benefit of and for distribu- 
tion to stockholders of Corrigan. te 

The record discloses that competition 
now exists between Republic and Corrigan 
in the sale of pig iron, semi-finished steel, 
and merchant bars. There is also com- 
petition between Republic and Newton in 
the sale of hot and cold rolled sheets, and 
between Republic and aylor in the sale 
of tin plate and black plate. 

Ingot capacities of the leading steel com- 
panies of the United States and the per- 
centage of those capacities to the entire 
industry is shown by Exhibit T, as follows: 


Percentage 
Name of Ingot to 

Company Capacity Industry 

1. United States Steel 
Corpo eee ..... 27,342,000 Gross Tons 39.2% 

2. Bethlehem Steel 
OT Pre eae ae ee 9,360,000 “ “13.4% 
3. Republic Steel Corp. 5,013,000 ‘ f» h290 

4. Jones and Laughlin 
Steels Corpueesieer = 13507 15000) eee SSG 

5. Youngstown Sheet 
Seluberl Cov cameos c000 Ome «4.59% 

6. American Rolling 
Millv€ot Deere. 2y2 53, 000M) sss £2 S3i2.&%. 
7. National Steel Corp. 2,120,000 pe S 3.0% 
8. Inland Steel Co... 2,006,000 ‘ ey PLD 

9. Wheeling Steel 
OLD. ne ee S00 0O0Rr SE ZAG 

10. All other Steel Com- 
Dantes cts ye eis 13,3 Sis 000 5 wae “ 19.2% 
69,746,000 100.00% 


Completion of the merger will not affect 
the relative position of the Republic Steel 
Corporation in the industry, The proposed 
merger appears to be warranted by sound 
econoinic considerations and the number 
and size of competing units as shown by 
Exhibit T disclose that the rival competing 
units outside the merger are of sufficient 
strength and activity to insure continuance 
of vigorous competitive conditions as to all 
commodities produced by the merging com- 
panies. 


The record is voluminous but in the view 
which the Court takes of the issues in- 
volved, the foregoing statement is adequate. 
The fundamental and controlling differ- 
ences relate to the proper construction of 
the provisions of section 7 relied upon by 
the government and to the deductions and 
inferences which may be fairly drawn from 
the evidence. 


It is the claim of the government that 
substantial competition now exists among 
the several corporations whose stock would 
be acquired and the corporations making 
the acquisitions, and that the effect of these 
stock acquisitions may be to substantially 
lessen competition within the meaning of 
that portion of the Clayton Act here in- 
voked. As indicated, the government predi- 
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cates its suit solely upon the first of the 
three standards of effect of stock acquisi- 
tions which are within the condemnation 
of the section, and insists that to be entitled 
to the relief sought it is necessary to show 
merely that the effect may be to substantially 
lessen competition between the corpora- 
tions acquiring the stock and the corporations 
whose stock is acquired. It contends that 
if there is shown to now exist any sub- 
stantial competition between Republic and 
Corrigan or others of the defendants, and 
that that competition would be eliminated 
or substantially lessened as the result of 
the stock acquisition, the merger is pro- 
hibited by section 7. In short, it contends 
that because Corrigan contracts to dissolve 
within thirty days (thereby entirely elimi- 
nating it from the field of competition), the 
sole proper inquiry in this case is whether 
or not there now exists substantial com- 
petition between the corporations proposing 
to merge. It argues that by the clause 
relied upon construed in the light of the 
authorities, Congress has in effect declared 
that substantial lessening of competition 
and public injury are synonymous and urges 
that Congress did not intend to submit the 
general question of public injury to the 
courts. 

On the other hand, defendants insist that 
section 7 does not forbid mere acquisitions 
of assets and that therefore the acquisition 
for distribution to its shareholders by Cor- 
rigan of Republic stock, and the acquisitions 
by Republic of Newton and Taylor stock, 
being incidental to a transaction whereby 
assets are acquired, are exempt from its 
provisions. They also urge, upon the au- 
thority of International Shoe Company vw. 
Federal Trade Commission, 280 U. S. 291, 
that the Clayton Act does not forbid mere 
acquisition by one corporation of stock of 
a competitor even though it results in 
some lessening of competition; that the 
act deals only with such acquisitions 
as probably will result in lessening com- 
petition to a substantial degree, and that 
this means to such a degree as will in- 
juriously affect the public. Defendants rely 
principally upon the following cases to sus- 
tain their contentions: International Shoe 
Co. v. Federal Trade Commussion, supra; 
Temple Anthracite Coal Co. v. Federal Trade 
Commission, 51 F. (2d) 656; V. Vivaudou, 
Inc., v. Federal Trade Commission, 54 F. (2d) 
273; Arrow-Hart & Hegeman Electric Co. v. 
Federal Trade Commussion, 65 F, (2d) 336; 
and Moody & Waters Co. v. Case-Moody 
Co., 354 Ill. 82. 

The case turns upon the question of 
which of these conflicting views is correct. 
The undisputed facts and proper déduc- 
tions therefrom entitle petitioner to the 
relief sought if the statutory provisions 


are to be construed as narrowly as con- 
tended by the government, and, as clearly, 
deny the right to remedial relief if the 
statute should be construed in conformity 
with defendants’ contentions. 


No authority is found whereby it is de- 
cided that that portion of section 7 relied 
upon by petitioner is applicable to contracts 
of merger regardless of the element of pub- 
lic interest. Cases involving other sections 
of the Act lead to the conclusion that it 
is an important if not the controlling ele- 
ment. In the case of Standard Oil Co. v. 
Federal Trade Commission, 282 F. 81, 86 
(1922) (a proceeding under section 3), 
Judge Woolley stated the underlying prin- 
ciples of the Clayton Act in the following 
terms: 


“To make clear the principle upon which we shall 
examine the testimony and decide these cases, it 
may be well to observe that the Clayton Act, which 
is a part of the scheme of laws against unlawful 
restraints and monopolies, does not wait for its opera- 
tion until monopolies have been created and re- 
straints of trade established, but seeks to reach them 
in their incipiency and stop their growth. Yet, in 
thus avoiding an objectionable effect by removing 
the cause, the Congress did not intend the statute 
to reach every remote lessening of competition or 
every dim and uncertain tendency to monopoly. It 
intended rather that the Comunission, and uitimately 
the courts, should inquire not whether a given prac- 
tice may possibly lessen competition or possibly 
create a monopoly, but whether it probably lessens 
competition — and lessens it substantially — and 
whether it actually tends to create a monopoly. 
Standard Fashion Co. v. Magrane-Houston Co., 258 
Leh ue ips Fa Si io oll OE he STD) oS Lele MENG as Ne 
‘Though differing somewhat from other laws, as we 
have indicated, the Clayton Act, nevertheless, deals 
with matters within the realm of monopoly. There- 
fore in determining whether given acts amount to 
unfair methods of competition within the meaning 
of the Federal Trade Commission Act, or substan- 
tially lessen competition and tend to create a mo- 
nopoly within the meaning of the Clayton Act, the. 
only standard of legality with which we are ac- 
quainted is the standard established by the Sherman 
Act in the words ‘restrain of trade or commerce’ 
and ‘monopolize, or attempt to manopolize,’ and by 
the courts in construing the Sherman Act with ref- 
erence to acts ‘which operate to the prejudice of 
the public interest by unduly restricting competition 
or unduly obstructing the due course of trade,’ and 
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‘restrict the common liberty to engage therein’. 


In the case of Federal Trade Commission 
v. Sinclair Refining Co., 261 U. S. 463, 476 
(1923) (also a proceeding under section 3), 
in referring to the general purposes of the 
Sherman Act and the Clayton Act, it was 
said: 

“The great purpose of both statutes was to ad- 
vance the public interest by securing fair opportunity 
for the play of the contending forces ordinarily 
engendered by an honest desire for gain. And to this 
end it is essential that those who adventure their 
time, skill and capital should have large freedom 
of action in the conduct of their own affairs.” 


In the case of V. Vivaudou, Inc. v. Federal 
Trade Commission, 54 F. (2d) 273, 275 
(1931), the test of “prejudice of the public 
interest” was applied in a proceeding under 
section 7 of the Clayton Act. After referring 
with approval to the Sinclair case, supra, and 
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the Standard Oil case, supra, Judge Manton 
said 

“Unless there be a monopoly or tendency toward 
monopoly, we would not be warranted in concluding 
that the public had an interest as referred to in the 
statute.” 


The same doctrine was recognized and 
applied by the Circuit Court of Appeals of 
the Third Circuit in the case of Temple 
Anthracite Coal Co. v. Federal Trade Com- 
mission, 51 F. (2d) 656 (1931), (a proceed- 
ing under section 7 of the Clayton Act). 


In the case of Arrow-Hart & Hegeman 
Electric Co. v. Federal Trade Commission, 
65 F. (2d) 336 (1933), the Circuit Court 
of Appeals of the Second Circuit applied 
the same test in a proceeding under sec- 
tion 7 of the Clayton Act but found that 
the public interest was affected by the trans- 
action. The holding in this case was re- 
versed in Arrow-Hart & Hegeman Electric 
Co. v. Federal Trade Commission, 291 U. S. 
587 (1934), but upon other grounds. 


In the case of Moody & Waters Co. v. 
Case-Moody Corporation, 354 Ill. 82, 96 
(1933), it was said with reference to sec- 
tion 7 of the Illinois Corporation Act (mod- 
eled after section 7 of the Clayton Act): 


“We are of the opinion that the reasonable con- 
struction of section 7 of the Corporation act is that 
the lessening of competition between the corpora- 
tions involved in the transaction must result in in- 
juriously affecting the public or the trade generally 
to bring the transaction within the inhibition of 
that section. To construe the act otherwise would 
be to prohibit entirely the acquisition of the stock 
of one corporation by another doing a like business, 
notwithstanding the provisions of the Corporation 
act specifically empowering such a transaction when 
within the limits prescribed. That this is the cor- 
rect construction is also evidenced by paragraph 2 
of section 66 of the Corporation code, which de- 
clares it unlawful for two or more corporations 
to merge or consolidate where such merger would be 
“illegally to regulate or control the price of, or il- 
legally to limit the quantity of, or illegally to estab- 
lish a monopoly in any article.’ Construing these 
sections of the Corporation act together, section 7 
must be construed to condemn contracts between 
corporations whereby a combination is effected, the 
one holding the stock of the other, and resulting in 
so lessening competition between them as to unduly 
and unreasonably regulate or control prices or pro- 
duction or stifle competition or create a monopoly 
in the trade or business in which they were engaged; 
whereby the public is injuriously affected. We are 
of thé opinion that the consolidation before us did 
not violate the public policy of this State as ex- 
pressed in section 7 of the Corporation act.” 


Each of the foregoing cases which was 
decided subsequent to 1930 ‘recognized and 
applied the test as prescribed by the Su- 
preme Court in the case of International 
Shoe Company v. Federal Trade Commission, 


280 U. S. 291, 298 (1930), as follows: 


“Mere acquisition by one corporation of the stock 
of a competitor, even though it result-in some lessen- 
ing of competition, is not forbidden; the act deals 
only with such acquisitions as probably will result 
in lessening competition to a substantial degree, 
Standard Fashion Co. v. Magrane-Houston Co., 258 
U.S, 346, 357; that is to say, to such a degree as 
will injuriously affect the public.’’ 
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In the judgment of the Court, the case 
of Standard Fashion Co. v. Magrane-Houston 
Co., supra, (1921) which was a proceeding 
under section 3 of the Clayton Act, fur- 
nishes no support for the contention of 
petitioner in this case. In that case both 
the Circuit Court of Appeals and the Dis- 
trict Court had found that the contract 
under consideration was within the prohibi- 
tions of the Clayton Act as one which 
substantially lessened competition and tend- 
ed to create.a monopoly. 

Careful analysis of the foregoing and of 
other cases brings conviction that the courts 
have been unwilling to adopt a construction 
of the language used in section 7 which 
warrants an injunction against acquisition 
of stock in another corporation by one 
engaged in interstate commerce without 
affirmative showing of a probable effect to 
restrain commerce, create a monopoly or 
other injurious effect upon public interest. 
When a statute has been construed by the 
highest courts having jurisdiction to pass 
on it, such construction is as much a part 
of the statute as if plainly written into it 
originally. (See Douglass v. County of Pike, 
1OIW S567 75) 


But even if the interpretation of the lan- 
guage of section 7 were before the Court 
without such authoritative construction, the 
result would not be different. The essential 
difference between lawful and unlawful ac- 
quisition of stock under the first sentence 
of section 7 lies in the effect of the trans- 
action. The mere acquisition by one cor- 
poration of stock of another is not prohibited. 
The mere size of an organization, or the 
fact alone that a number of organizations 
have combined for the purpose of bettering 
the condition of the industry where the 
effect will probably not be to substantially 
lessen competition between the corporation 
whose stock is acquired and the corpora- 
tion making the acquisition is not con- 
demned. The use of the word “substantial” 
implies a basis for comparison. The idea 
expressed varies greatly with the context 
and environment in which it is found. It 
may import negation of things merely illusive, 
seeming or imaginary, or, on the other 
hand, may exclude only that which does 
not fundamentally and materially influence 
a result. Justice Holmes in the case of 
Towne v. Eisner, 245 U. S. 418, 425, said: 


“A word is not a crystal, transparent and un- 
changed, it is the skin of a living thought and may 
vary greatly in color and content according to the 
circumstances and the time in which it is used.” 


The use of the word in this statute was 
not casual. It was inserted only after 
much debate and deliberation. Objections 
by inembers of Congress to its inclusion 
in section 7 of the Clayton Act upon the 
ground that it would permit courts to in- 
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terpolate into the section qualifications 
similar to those ultimately adopted in the 
construction of the Sherman Act, were 
without avail. (See 51 Cong. Rec. 15,856-7, 
16,047.) The difference between “lessening 
competition” and “substantially lessening 
competition” was the subject of earnest 
debate on the floor of the Senate. One 
objector said: 

“The Supreme Court said that the restraint of 

trade must be ‘unreasonable.” We say it must be 
‘substantial.’ Unless the word ‘substantial’ means 
as much as the word ‘unreasonable,’ it means noth- 
ing. In my opinion the word is of broader signifi- 
cance and the injury done to our trust legislation 
by its interpolation is greater than was accom- 
plished by the Supreme Court when it manufactured 
and imported into the statutes of Congress the term 
‘unreasonable.’ ’”’ 
It was then clearly recognized that inclu- 
sion of the word would, in cases brought 
under the act, necessitate evidence of things 
difficult to prove. It was known that the 
Sherman Act had been finally construed 
in 1911 by the Supreme Court in the cases 
of Standard Oil Co. v. United States, 221 
U.S. 1, and United States v. American To- 
bacco Co., 221 U. S. 106, as prohibiting only 
such contracts and combinations as amount 
to unreasonable or undue restraint of trade. 
Thenceforth, the test applied in cases un- 
der that Act was whether the public is or 
may be injured by excessive prices or whether 
competitors large or small are or may be in- 
jured by unfair practices. In the Jnternational 
Shoe Company case, supra, the Supreme Court 
approved the same test in cases arising un- 
der section 7 of the Clayton Act. When 
the legislative history of the Act is con- 
sidered the conclusion reached seems be- 
yond escape. 

However inadequate or out-moded they 
may seem to be in the stress of the present 
economic situation, we must not overlook 
the fact that the dominating purpose of 
our anti-trust laws is to avoid undue con- 
centration of commercial power; to pre- 
serve the principle of free, fair and open 
competition; to keep the door of oppor- 
tunity open to small business; and to pro- 
tect the consumer so that he can purchase 
his commodities at competitive prices. No 
purpose to forbid all mergers appears. 

Courts may take cognizance of the fact 
that the agencies of the government charged 
with enforcement of the Clayton law have 
during the twenty years since it became 
effective apparently applied no different 
construction. Official and semi-official re- 
ports‘reflect that which is likewise a matter 
of common knowledge, viz., that during the 
time the Clayton Act has been in force 
combinations, mergers and consolidations 
have been consummated to a far greater 
extent that ever before, and frequently in 
the manner contemplated by the agreement 
here under consideration. 


The act was interpreied by the Federal 
Trade Commission not long after its enact- 
ment to permit the purchase of the physical 
assets of a competitor by a manufacturer 
engaged in interstate commerce. (1 Fed- 
eral Trade Commission Decisions, 541.) 
This administrative construction was given 
weight by the Attorney General in 1922 in 
considering the legality of the merger of 
various steel companies, including the 
Bethlehem Steel Corporation, under a plan 
whereby property of the Lackawanna Steel 
Company was to be conveyed by the latter 
company to the former in return for shares 
of stock to be distributed among share- 
holders. (33 Op. Atty. Gen. 225, 241). These 
interpretations and the trend toward mergers 
are in no sense controlling. The results, 
however, are not without importance in 
considering probability of injurious effects. 
It is certain that the anti-trust laws have 
failed to restrict the merger movement. 
Concentration of industry is no longer a 
future consideration as it was largely in 
1890 when the Sherman Act became a law 
and to a considerable extent in 1914 when 
the Clayton Act was made effective. It has 
become an accomplished fact. The result 
of combinations and mergers may be and 
not uncommonly is to save overhead, in- 
crease mass production, reduce prices, and 
improve the product. Where these bene- 
ficial results are used fairly and are passed 
on to the consuming public and to em- 
ployees, it cannot be considered that, when 
construed in the light of the International 
Shoe case, they are within the prohibitions 
of section 7. The elimination in such cases 
of the competition between the merging 
corporations is, in reality, a step in the 
strengthening of competition between the 
units vitalized thereby and the general in- 
dustry. Therefore, instead of probability 
of injury to the public resulting from con- 
summation of such merger, the interest of 
the public will be enhanced. 


The foregoing observations warrant the 
conclusion that in proceedings under those 
provisions of section 7 of the Clayton Act 
here relied on, the burden rests on peti- 
tioner to prove that the effect of the stock 
acquisitions will probably be injurious to 
the public, and that it is not sufficient 
merely to show lessening of competition. 
This conclusion results from the considera- 
tion of the fundamental purposes of the 
statute, its construction by the courts, its 
contemporaneous interpretation by the 
agencies charged with its enforcement, and 
its legislative history importing weight to 
the inclusion of the word “substantial.” It 
also gives weight to the competitive situa- 
tion existing in the industry, as well as 
to changing economic conditions, and rec- 
ognizes that determination of the issue of 
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injury to the public may vary with these 
elements. 

The record is devoid of proof that con- 
summation of the merger contract would 
be in any sense inimical to the interests 
of the public. While the evidence justifies 
the conclusion that competition is to some 
degree eliminated as to certain. products, 
that competition may with propriety be 
designated as de minimis when compared 
with the competition in the industry as a 
whole, and as being insufficient to affect 
the public interest when considered in its 
relation to the total sales in the competitive 
areas included within the several states 
where the business of the merging com- 
panies is chiefly conducted. There is no 
evidence that the contemplated merger was 
entered upon with the purpose of lessening 
competition or of exercising control over 
competitive conditions in the steel industry. 
The practical impossibility of that accom- 
plishment is so definitely disclosed that no 
such aim can fairly be implied. Attempted 
control of competition in an industry where 
overproduction has for several years been 
clearly apparent and in which intense com- 
petition has eliminated many of the weaker 
units to the extent that two now control 
over fifty-two per cent of the capacity of 
the industry and nine control over eighty 
per cent thereof would be futile. The ca- 
pacity of the industry to produce is greatly 
in excess of present or even normal de- 
mands in every important iron and steel 
product. In the year 1929, the industry 
operated at only 89% of capacity and since 
that time has at no time operated in excess 
of 40% of capacity: Competition’in the 
steel industry generally will be, énhanced 
rather than Jessened as the result of the 
merger. 
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There is nothing from which it may be 
found that the purpose of the merger is 
to increase the price of any iron or steel 
product, to create a monopoly, to achieve 
a mere increase in size, or to ultimately 
bring about further mergers. The appar- 
ent purpose on the part of Republic is to 
acquire additional and needed, supplies of 
iron ore and coal and additional facilities 
supplementing its own, for the manufac- 
ture of pig iron and semi-finished steel, and 
to bring about a reduction in costs in manu- 
facture and distribution. Corrigan’s pur- 
pose is to unite its stockholders with a 
corporation having an excess of finishing 
facilities, thereby obviating necessity for 
further capital expenditures in construction 
or acquisition of finishing plants. The net 
result will be better balanced facilities mak- 
ing possible manufacture at lowered costs. 

Denial of the relief prayed is compelled 
by petitioner’s failure to prove sufficiently 
substantial lessening of competition to war- 
rant a finding of probable injury to the 
public as a result of consummation of the 
merger. The evidence drawn from the 
wording of the statute combined with the 
judicial, administrative and practical in- 
terpretation thereof, necessitates the result 
reached in this case. 

The foregoing opinion is adopted by the 
court as its findings of fact and conclusions 
of law and is hereby made a part of the 
record. 

A decree of dismissal, in conformity with 
the foregoing opinion, may be submitted 
for signature. 

Frep M. Raymonp, United States District 
Judge, Western District of Michigan, sitting 
Dy AaeolB ng tiom in the Northern District of 

io. 
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No. 854. 


The United States of America, Petitioner, v. A. L. A. Schechter Poultry Corporation, 
Martin Schechter, Alex Schechter, and Aaron Schechter. No. 864. 


Supreme Court of the United States. 
cided May 27, 1935. 


Nos. 854 and 864, October Term, 1934. De- 


On Writs of Certiorari to the United ‘States Circuit Court of Appeals for the 


Second Circuit. 


The emergency declared in Section 1 of the National Recovery Act does not justify 
remedies lying outside the sphere of constitutional authority, for extraordinary condi- 
tions do not create or enlarge constitutional power. 
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When defendant slaughterhouse operators purchased poultry at a market or railroad 
terminal, and trucked it to their slaughterhouse for local dlanosition. the interstate trans- 
actions in relation to that poultry are held to be ended. Neither the slaughtering nor the 
sales by. defendants were transactions in interstate commerce. The poultry handled by 
defendants at their slaughterhouse markets is held not in a “current” or “How” of inter- 
state commerce and thus not subject to congressional regulation. 


In determining how far the Federal Government may go in controlling intrastate 
transactions upon the ground that they “affect” interstate commerce, there is a necessary 
and well-established distinction between direct and indirect effects, Where the effect 
of intrastate transactions upon interstate commerce is merely indirect, such transactions 
remain within the domain of state power. 


The attempt “through the provisions of the Code to fix the hours and wages of em- 
ployees of defendants in their intrastate business” was held to be an invalid exercise 


of Federal power. 


Reversing in part and affirming in part the decision of. the United States Circuit 
Court of Appeals, Second Circuit. No. 854 reversed. No. 864 affirmed. 


delegation by Congress of legislative pow- 
er; (2) that it attempted to regulate intra- 
state transactions which lay outside the 


Mr. Chief Justice HucueEs delivered the 
opinion of the Court. 


Petitioners in No. 854 were convicted in 
the District Court of the United States for 
the Eastern District of New York on 
eighteen counts of an indictment charging 
violations of what is known as the “Live 
Poultry Code,”’* and on an additional count 
for conspiracy to commit such violations.’ 
By demurrer to the indictment and appro- 
priate motions on the trial, the defendants 
contended (1) that the Code had been 


adopted pursuant to an unconstitutional 


1 The full title of the Code is ‘(Code of Fair Com- 


authority of Congress; and (3) that in cer- 
tain provisions it was repugnant to the due 
process clause of the Fifth Amendment. 


The Circuit Court of Appeals sustained 
the conviction on the conspiracy count and 
on sixteen counts for violation of the Code, 
but reversed the conviction on two counts 
which charged violation of requirements 
as to minimum wages and maximum hours 


$$ eeeeeeeSSSSSSSSSSSSSSSSSSSSSe 


?The indictment contained 60 counts, of which 


petition for the Live Poultry Industry of the Metro- 27 counts were dismissed by the trial court, and on 


politan Area in and about the City of New York.” 


14 counts the defendants were acquitted. 
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of labor, as these were not deemed to be 
within the.congressional power of regula- 
tion. On the respective applications of 
the defendants (No. 854) and of the Gov- 
ernment (No. 864) this Court granted writs 
of certiorari, April 15, 1935. 

New York City is the largest live-poultry 
market in the United States. Ninety-six 
per cent of the live poultry there marketed 
comes from other States. Three-fourths 
of this amount arrives by rail and is con- 
signed to commission men or receivers. 
Most of these freight shipments (about 
75 per cent) come in at the Manhattan 
Terminal of the New York Central Rail- 
road, and the remainder at one of the four 
terminals in New Jersey serving New York 
City. The commission men transact by 
far the greater part of the business on a 
commission basis, representing the ship- 
pers, as agents, and remitting to them the 
proceeds of sale, less commissions, freight 
and handling charges. Otherwise, they buy 
for their own account. They sell to slaugh- 
terhouse operators who are also called 
market-men. 

The defendants are slaughterhouse op- 
erators of the latter class: A. L. A. 
Schechter Poultry Corporation and Schech- 
ter Live Poultry Market are corporations 
conducting wholesale poultry slaughter- 
house markets in Brooklyn, New York 
City. Joseph Schechter operated the latter 
corporation and also guaranteed the -cred- 
its of the former corporation which was 
operated by Martin, Alex and Aaron 


Schechter. Defendants ordinarily purchase 
their live poultry from commission men 
at the West Washington Market in New 
York City or at the railroad terminals 
serving the City, but occasionally they 
purchase from commission men in Phila- 
delphia. They buy the poultry for slaugh- 
ter and resale. After the poultry is trucked 
to their slaughterhouse markets in Brook- 
lyn, it is there sold, usually within twenty- 
four hours, to retail poultry dealers and 
butchers who sell directly to consumers. 
The poultry purchased from defendants is 
immediately slaughtered, prior to delivery, 
by shochtim in defendants’ employ. De- 
fendants do not sell poultry in interstate 
commerce. 

The “Live Poultry Code” was promul- 
gated under section 3 of the National In- 
dustrial Recovery Act.* That section—the 
pertinent provisions of which are set forth 
in the margin *~—authorizes the President 
to approve ‘codes of fair competition.” 
Such a code may be approved for a trade 
or industry, upon application by one or 
more trade or industrial associations or 
groups, if the President finds (1) that such 
associations or groups “impose no inequi- 
table restrictions on admission to member- 
ship therein and are truly representative,” 
and (2) that such codes are not designed 
“to promote monopolies or to eliminate 
or oppress small enterprises and will not 
operate to discriminate against them, and 
will tend to effectuate the policy’ of Title I 
of the Act. Such codes “shall not per- 


3 Act of June 16, 1933, c. 90, 48 Stat. 195, 196; 
1157 Ua So C25 7.03: 


4“Copres oF Farr CoMPETITION. 


“Sec. 3. (a) Upon the application to the President 
oy one or more trade or industrial associations or 
groups, the President may approve a code or codes 
of fair competition for the trade or industry or 
subdivision thereof, represented by the applicant or 
applicants, if the President finds (1) that such asso- 
ciations or groups impose no inequitable restrictions 
on admission to membership therein and are truly 
representative of such trades or industries or subdi- 
visions thereof, and (2) that such code or codes are 
not designed to promote monopolies or to eliminate 
or oppress small enterprises and will not operate to 
discriminate against them, and will tend to effectuate 
the policy of this title: Provided, That such code or 
codes shall not permit monopolies or monopolistic 
practices: Provided further, That where such code 
or codes affect the services and welfare of persons 
engaged in other steps of the economic process, noth- 
ing in this section shall deprive such persons of the 
right to be heard prior to approval by the President 
of such code ot codes. The President may, as a 
condition of his approval of any such code, impose 
such conditions (including requirements for the mak- 
ing of reports and the keeping of accounts) for the 
protection of consumers, competitors, employees, and 
others, and in furtherance of the public interest, and 
may provide such exceptions to and exemptions from 
the provisions of such code, as the President in his 
discretion deems neccessary to effectuate the policy 
herein declared. : 


“(b) After the President shall have approved any 
such code, the provisions of such code shall be the 
standards of fair competition for such trade or in- 
dustry or subdivision thereof. Any violation of such 
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standards in any transaction in or affecting inter- 
state or. foreign commerce shall be deemed an unfair 
method of competition in commerce within the mean- 
ing of the Federal Trade Commission Act, as 
amended; but nothing in this title shall be con- 
strued to impair the powers of the Federal Trade 
Commission under such Act, as amended. 

“(c) The several district courts of the United 
States are hereby invested with jurisdictions to pre- 
vent and restrain violations of any code of fair 
competition approved under this title; and it shall 
be the duty of the several district attorneys of the 
United States, in their respective districts, under the 
direction of the Attorney General, to institute pro- 
ceedings in equity to prevent and restrain such vio- 
lations. 

“(d) Upon his own motion, or if complaint is 
made to the President that abuses inimical to the 
public interest and contrary to the policy herein de- 
clared are prevalent in any trade or industry or sub- 
division thereof, and if no code of fair competition 
therefor has theretofore been approved by the Presi- 
dent, the President, after such public notice an 
hearing as he shall specify, may prescribe and ap- 
prove-a code of fair competition for such trade or 
industry or subdivision thereof, which shall have the 
same effect as a code of fair competition approved 
by the President under subsection (a) of this sec- 
tion, A _ A Es Pi 

“(f) When a code of fair competition has been 
approved or prescribed by the President under this 
title,Sany violation of any provision thereof in any 
transaction in or affecting interstate or foreign com- 
merce shall be a misdemeanor and upon conviction 
thereof an offender shall be fined not more than 
$500 for each offense, and each day such violation 
continues shall be deemed a separate offense.” 
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mit monopolies or monopolistic practices.” 
As a condition of his approval, the Presi- 
dent may “impose such conditions (includ- 
ing requirements for the making of reports 
and the keeping of accounts) for the pro- 
tection of consumers, competitors, em- 
ployees, and others, and-in furtherance of 
the public interest, and may provide such 
exceptions to and exemptions from the 
provisions of such code as the President 
in his discretion deems necessary to ef- 
fectuate the policy herein declared.” Where 
such a code has not been approved, the 
President may prescribe one, either on his 
own motion or on complaint. Violation 
of any provision of a code (so approved 
or prescribed) “in any transaction in or 
affecting interstate or foreign commerce” 
is made a misdemeanor punishable by a 
fine of not moer than $500 for each offense, 
and each day the violation continues is to 
be deemed a separate offense. 

The “Live Poultry Code” was approved’ 
by the President on April 13, 1934. Its 
divisions indicate its nature and scope. The 
Code has eight articles entitled (1) pur- 
poses, (2) definitions, (3) hours, (4) wages, 
(5) general labor provisions, (6) adminis- 
tration, (7) trade practice provisions, and 
(8) general. 

The declared purpose is “To effect the 
policies of title I of the National Industrial 
Recovery Act.” The Code is established 
as “a code for fair competition for the live 
poultry industry of the metropolitan area 
in and about the City of New York.” That 
area is described as embracing the five bor- 
oughs of New York City, the counties of 
Rockland, Westchester, Nassau and Suf- 
folk in the State of New York, the coun- 
ties of Hudson and Bergen in the State of 
New Jersey, and the county of Fairfield 
in the State of Connecticut. 

The “industry” is defined as including 
“every person engaged in the business of 
selling, purchasing for resale, transporting, 
or handling and/or slaughtering live poul- 
try, from the time such poultry comes into 
the New York metropolitan area to the 
time it is first sold in slaughtered form,” 
and such “related branches” as may from 
time to time be included by amendment. 
Employers are styled “members of the in- 
dustry,” and the term employee is defined 
to embrace “any and ali persons engaged 
in the industry, however compensated,” ex- 
cept “members.” 

The Code fixes the number of hours for 
work-days. {It provides that no employee, 
with certain exceptions, shall be permitted 
to work in excess of forty (40) hours in 
any one week, and that no employee, save 


‘by this code.” 


as stated, “shall be paid in any pay period 
less than at the rate of fifty (50) cents per 
hour.” The article containing “general la- 
bor provisions” prohibits the employment 
of any person under sixteen years of age, 
and declares that employees shall have the 
right of “collective bargaining,” and free- 
dom of choice with respect to labor organi- 
zations, in the terms of section 7(a) of the 
Act. The minimum number of employees, 
who shall be employed by slaughterhouse 
operators, is fixed, the number being grad- 
uated according to the average volume of 
weekly sales. 

Provision is made for administration 
through an “industry advisory committee,” 
to be selected by trade associations and 
members of the industry, and a “code su- 
pervisor” to be apponted, with the ap- 
proval of the committee, by agreement 
between the Secretary of Agriculture and 
the Administrator for Industrial Recovery. 
The expenses of administration are to be 
borne by the members of the industry pro- 
portionately upon the basis of volume of 
business, or such other factors as the ad- 
visory committee may deem equitable, 
“subject to the disapproval of the Secre- 
tary and/or Administrator.” 

The seventh article, containing “trade 
practice provisions,” prohibits various prac- 
tices which are said to constitute “unfair 
methods of competition.” The final article 
provides for verified reports, such as the 
Secretary or Administrator may require, 
“(1) for the protection of consumers, com- 
petitors, employees, and others, and in fur- 
therance of the public interest, and (2) for 
the determination by the Secretary: or Ad- 
ministrator of the extent to which the de- 
clared policy of the act is being effectuated 
The members of the indus- 
try are also required to keep books and 
records which “will clearly reflect all finan- 
cial transactions of their respective busi- 
nesses and the financial condition thereof,” 
and to submit weekly reports showing the 
range of daily prices and volume of sales’”’ 
for each kind of produce. 


The President approved the Code by an 
executive order in which he found that the 
application for his approval had been duly 
made in accordance with the provisions of 
Title I of the National Industrial Recovery 
Act, that there had been due notice and 
hearings, that the Code constituted “a code 
of fair competition’ as contemplated by 
the Act and complied with its pertinent 
provisions, including clauses (1) and (2) of 
subsection (a) of section 3 of Title I; and 
that the Code would tend “to effectuate the 
policy of Congress as declared in section 
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1 of Title I.”°5 The executive order also 
recited that the Secretary of Agriculture 
and the Administrator of the National In- 
dustrial Recovery Act had rendered sepa- 
rate reports as to the provisions within 
their respective jurisdictions. The Secre- 
tary of Agriculture reported that the pro- 
visions of the Code “establishing standards 
of fair competition (a) are regulations of 
transactions in or affecting the current of 
interstate and/or foreign commerce and 
(b) are reasonable,” and also that the Code 
would tend to effectuate the policy declared 
in Title I of the Act, as set forth in sec- 
tion 1. The report of the Administrator 
for Industrial Recovery dealt with wages, 
hours of labor and other labor provisions.° 

Of the eighteen counts of the indictment 
upon which the defendants were convicted, 
aside from the count for conspiracy, two 
counts charged violation of the minimum 
wage and maximum hour provisions of the 
Code, and ten counts were for violation of 
the requirement (found in the “trade prac- 
tice provisions’) of “straight killing.” This 
requirement was really one of “straight” 
selling. The term “straight killing” was 
defined in the Code as “the practice of re- 
quiring persons purchasing poultry for re- 
sale to accept the run of any half coop, 
coop, or coops, as purchased by slaughter- 


house operators, except for culls.’* The 
charges in the ten counts, respectively, 
were that the defendants in selling to retail 
dealers and butchers had permitted “‘selec- 
tions of individual chickens taken from 
particular coops and half coops.” 

Of the other six counts, one charged the 
sale to a butcher of an unfit chicken; two 
counts charged the making of sales with- 
out having the poultry inspected or ap- 
proved in accordance with regulations or 
ordinances of the City of New York; two 
counts charged the making of false reports 
or the failure to make reports relating to 
the range of daily prices and volume of 
sales for certain periods; and the remain- 
ing count was for sales to slaughterers or 
dealers who were without licenses required 
by the ordinances and regulations of the 
City of New York. 

First. Two preliminary points are stressed 
by the Government with respect to the ap- 
propriate approach to the important ques- 
tions presented. We are told that the 
provision of the statute authorizing the 
adoption of codes must be viewed in the 
light of the grave national crisis with 
which Congress was confronted. Undoubt- 
edly, the conditions ‘to which power is 
addressed are always to be considered 
when the exercise of power is challenged. 


5 The Executive Order is as follows: 


“EXECUTIVE ORDER. 

“Approval of Code of Fair Competition for the 
Live Poultry Industry of the Metropolitan Area in 
and about the City of New York. 

“Whereas, the Secretary of Agriculture and the 
Administrator of the National Industrial Recovery 
Act having rendered their separate reports and rec- 
ommendations and findings on the provisions of said 
code, coming within their respective jurisdictions, as 
set forth in the Executive Order No. 6182 of June 
26, 1933, as supplemented by Executive Order No. 
6207 of July 21, 1933, and Executive Order No. 6345 
of October 20, 1933, as amended by Executive Or- 
der No. 6551 of January 8, 1934; 

“Now, therefore, I, Franklin D. Roosevelt, Presi- 
dent of the United States, pursuant to the authority 
vested in me by title I of the National Industrial 
Recovery “Act, approved June 16, 1933, and other- 
wise, do hereby find that: 

“1. An application has been duly made, pursuant 
to and in full compliance with the provisions of title 
I of the National Industrial Recovery Act, approved 
June 16, 1933, for my approval of a code of fair 
competition for the live poultry industry in the 
metropolitan area in and about the City of New 
York; and 
_ “2, Due notice and opportunity for hearings to 
interested parties have been given pursuant to the 
provisions of the act and regulations thereunder; 
and, 

“3. Hearings have been held upon said code, pur- 
suant to such notice and pursuant to the pertinent 
provisions of the act and regulations thereunder; and 

“4, Said code of fair competition constitutes a 
code of fair competition, as contemplated by the act 
and complies in all respects with the pertinent pro- 
visions of the act, including clauses (1) and (2) of 
subsection (a) of section 3 of title I of the act; and 

“5. It appears, after due consideration, that said 
code of fair competition will tend to effectuate the 
policy of Congress as declared in section 1 of title 
I of the act. 
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“Now, therefore, 1, Franklin D. Roosevelt, Presi- 
dent of the United States, pursuant to the authority 
vested in me by title I of the National Industrial 
Recovery Act, approved June 16, 1933, and other- 
wise, do hereby approve said Code of Fair Compe- 
tition for the Nite Poultry Industry in the Metro- 
politan Area in and about the City of New York. 


“FRANKLIN D. ROOSEVELT, 
“President of the United States.” 


“The White House, 
April 13, 1934.” 


6 The Administrator for Industrial Recovery stated 
in his report that the Code had been sponsored by 
trade associations representing about 350 wholesale 
firms, 150 retail shops, and 21 commission agencies; 
that these associations represented about 90 per cent 
of the live poultry industry by numbers and volume 
of business; and that the industry as defined in the 
Code supplied the consuming public with practically 
all the live poultry coming into the metropolitan 
area from forty-one States and transacted on aggre- 
gate annual business of approximately ninety million 
dollars. He further said that about 1610 employees 
were engaged in the industry; that it had suffered 
severely on account of the prevailing economic con- 
ditions and because of unfair methods of competition 
and the abuses that had developed as a result of the 
“uncontrolled methods of doing business”; and that 
these conditions had reduced the number of em- 
ployees by approximately 40 per cent. He added 
that the report of the Research and Planning Divi- 
sion indicated that the Code would bring about an 
increase in wages of about 20 per cent in this 
industry and an increase in employment of 19.2 
per cent. 

™The prohibition _in the Code (Art. VII, Sec. 14) 
was as follows: “Straight Killing.—The use, in the 
wholesale slaughtering of poultry, of any method of 
slaughtering other than ‘straight killing’ or killing 
on the basis of official grade. Purchasers may, how- 
ever, make selection of a half coop, coop, or coops, 
but shall not have the right to make any selection 
of particular birds.” 
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Extraordinary conditions may call for 
extraordinary remedies. But the argument 
necessarily stops short of an attempt to 
justify action which lies outside the sphere 
of constitutional authority. Extraordinary 
conditions do not create or enlarge con- 
stitutional power. The Constitution es- 
tablished a national government with 
powers deemed to be adequate, as they 
have proved to be both in war and peace, 
but these powers of the national govern- 
ment are limited by the constitutional 
grants. Those who act under these grants 
are not at liberty to transcend the imposed 
limits because they believe that more or 
different power is necessary. Such asser- 
tions of extra-constitutional authority were 
anticipated and precluded by the explicit 
terms of the Tenth Amendment,—“The 
powers not delegated to the United States 
by the Constitution, nor prohibited by it 
to the States, are ,reserved to the States 
respectively, or to the people.” 

The further point is urged that the 
national crisis demanded a broad and in- 
tensive cooperative effort by those en- 
gaged in trade and industry, and that this 
necessary cooperation was sought to be 
fostered by permitting them to initiate the 
adoption of codes. But the statutory plan 
is not simply one for voluntarly effort. It 
does not seek merely to endow voluntary 
trade or industrial associations or groups 
with privileges or immunities. [t involves 
the coercive exercise of the law-making 
power. The codes of fair competition 
which the statute attempts to authorize are 
codes of laws. If valid, they place all per- 
sons within their reach under the obliga- 
tion of positive law, binding equallv those 
who assent and those who do not assent. 
Violations of the provisions of the codes 
are punishable as crimes. 

Second. The question of the delegation of 
legislative power. We recently had occa- 
sion to review the pertinent decisions and 
the general principles which govern the 
determination of this question. Panama 
Refining Company v. Ryan, 293 U. S. 388. 
The Constitution provides that “All legis- 
lative powers herein granted shall be 
vested in a Congress of the United States, 
which shall consist of a Senate and House 
of Representatives.” Art. I, sec. 1. And 
the Congress is authorized “To make all 
laws which shall be necessary and proper 
for carrying into execution” its general 
powers, Art. I, sec. 8, par. 18. The Con- 
gress is not permitted to abdicate or to 
transfer to others the essential legislative 
functions with which it is thus vested. We 
have repeatedly recognized the necessity 


8 See Ex parte Milligan, 4 Wall._2, 120, 121; Home 
Building & Loan Association v. Blaisdell, 290 U. S. 
398, 426. 


of adapting legislation to complex condi- 
tions involving a host of details with which 
the national legislature cannot deal directly. 
We pointed out in the Panama Company 
case that the Constitution has never been 
regarded as denying to Congress the nec- 
essary resources of flexibility and prac- 
ticality, which will enable it to perform its 
function in laying down policies and es- 
tablishing standards, while leaving to 
selected instrumentalities the making of 
subordinate rules within prescribed limits 
and the determination of facts to which the 
policy as declared by the legislature is to 
apply. But we said that the constant 
recognition of the necessity and validity of 
such provisions, and the wide range of ad- 
ministrative authority which has been de- 
veloped by means of them, cannot be 
allowed to obscure the limitations of the 
authority to delegate, if our constitutional 
system is to be maintained. Jd., p. 421. 


Accordingly, we look to the statute to 
see whether Congress has overstepped 
these limitations,—whether Congress in 
authorizing “codes of fair competition” has 
itself established the standards of legal 
obligation, thus performing its essential 
legislative function, or, by the failure to 
enact such standards, has attempted to 
transfer that function to others. 


The aspect in which the question is now 
presented is distinct from that which was 
before us in the case of the Panama Com- 
pany. There, the subject of the statutory 
prohibition was defined. National Indus- 
trial Recovery Act, sec. 9 (c). That sub- 
ject was the transportation in interstate 
and foreign commerce of petroleum and 
petroleum products which are produced or 
withdrawn from storage in excess of the 
amount permitted by state authority. The 
question was with respect to the range of 
discretion given to the President in pro- 
hibiting that transportation. J/d., pp. 414, 
415, 430. As to the “codes of fair compe- 
tition,” under section 3 of the Act, the ques- 
tion is more fundamental. It is whether 
there is any adequate definition of the sub- 
ject to which-the codes are to be addressed. 

What is meant by “fair competition” as 
the term is used in the Act? Does it refer 
to a category established in the law, and 
is the authority to make codes limited ac- 
cordingly? Or is it used as a convenient 
designation for whatever set of laws the 
formulators of a code for a particular trade 
or industry may propose and the Presi- 
dent may approve (subject to certain re- 
strictions), or the President may himseli 
prescribe, as being wise and beneficent 
provisions for the government of the trade 
or industry in order to accomplish the 
broad purposes of rehabilitation, correction 
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and expansion which are stated in the first 
section of Title I?” 

“The Act does not define “fair competi- 
tion.” “Unfair competition,” as known to 
the common law, is a limited concept. Pri- 
marily, and strictly, it relates to the palm- 
ing off of one’s goods as those of a rival 
trader. Goodyear Manufacturing Co. vw. 
Goodyear Rubber Co., 128 U. S. 598, 604; 
Howe Scale Co. v. Wyckoff, Seamans & 
Benedict, 198 U. S. 118, 140; Hanover Mill- 
ing Co. v. Metcalf, 240 U. S. 403, 413. In 
tecent years, its scope has been extended. 
It has been held to apply to misappro- 
priation as well as misrepresentation, to 
the selling of another’s goods as one’s 
own,—to misappropriation of what equi- 
tably belongs to a competitor. IJnterna- 
tional News Service v. Associated Press, 248 
U. S. 215, 241, 242. Unfairness in ¢om- 
petition has been predicated of acts which 
lie outside the ordinary course of business 
and are tainted by fraud, or coercion, or 
conduct otherwise.prohibited by law.” Jd., 
p. 258. But it is evident that in its widest 
range, “unfair competition,” as it has been 
understood in the law, does not reach the 
objectives of the codes which are author- 
ized by the National Industrial Recovery 
Act. The codes may, indeed, cover con- 
duct which existing law condemns, but 
they are not limited. to conduct of that 
sort. The Government does not contend 
that the Act contemplates such a limita- 
tion. It would be opposed both to the 
declared purposes of the Act and to its 
administrative construction. 

The Federal Trade Commission Act 
(section 5)” introduced the expression “un- 
fair methods of competition,” which were 
declared to be unlawful. That was an 
expression new in the law. Debate appar- 
ently convinced the sponsors of the legis- 
lation that the words “unfair competition,” 
in the light of their meaning at common 
law, were too natrow. We have said that 
the substituted phrase has a broader mean- 


ing, that it does not admit of precise 
definition, its scope being left to judicial 
determination as controversies arise. Fed- 
eral Trade Commission v. Raladam Co., 283 
U. S. 643, 648, 649; Federal Trade Commis- 
sion v. Keppel, 291 U. S. 304, 310-312. What 
are “unfair methods of competition” are 
thus to be determined in particular in- 
stances, upon evidence, in the light of par- 
ticular competitive conditions and of what 
is found to be a specific and substantial 
public interest. Federal Trade Commission 
v. Beech-Nut Co., 257 U. S. 441, 453; Fed- 
eral Trade Commission v. Klesner, 280 U.S. 
19, 27, 28; Federal Trade Commission v. 
Raladam Co., supra; Federal Trade Comimis- 
ston v. Keppel, supra; Federal Trade Com- 
mission v. Algoma Co., 291 U. S. 67, 73. To 
make this possible, Congress set up a 
special procedure. A Commission, a quasi- 
judicial body, was created. Provision was 
made for formal complaint, for notice and 
hearing, for appropriate findings of fact 
supported by adequate evidence, and for 
judicial review to give assurance that the 
action of the Commission is taken within 
its statutory authority. Federal Trade 
Commission v. Raledam Co., supra; Federal 
Trade Commission v. Klesner, supra.” 

In providing for codes, the National In- 
dustrial Recovery Act -dispenses with this 
administrative procedure and with any ad- 
ministrative procedure of an analogous 
character. But the difference between the 
code plan of the Recovery Act and the 
scheme of the [federal Trade Commission 
Act lies not only in procedure but in 
subject matter. We cannot regard the 
“fair competition” of the codes as anti- 
thetical to the “unfair methods of compe- 
tition” of the Federal Trade Commission 
Act. The “fair competition” of the codes 
has a much hroader range and a new 
significance. The Recovery Act provides 
that it shall not be construed to impair 
the powers of the Federal Trade Commis- 
sion, but, when a code is approved, its 


° That section, under the heading “Declaration of 
Policy,” is as follows: ‘Section 1. A national emer- 
gency productive of wide-spread unemployment and 
disorganization of industry, which burdens interstate 
and foreign commerce, affects the public welfare, and 
undermines the standards of living of the American 
peonie, is hereby declared to exist. It is hereby 
declared to be the policy of Congress to remove ob- 
structions to the free flow of interstate and foreign 
‘commerce which tend to diminish the amount 
thereof; and to provide for the general welfare by 
promoting the organization of industry for the pur- 
pose of cooperative action among trade groups, to 
induce and maintain united action of labor and man- 
agement tinder adequate governmental sanctions and 
supervi-ion, to eliminate unfair competitive practices, 
to promote the fullest possible utilization of the pres- 
ent productive capacity of industries, to avoid undue 
re-triction of production (except as may be tempo- 
rarily required), to increase the consumption of 
industrial and agricultural products by increasing 
purchasing power, to reduce and relieve unemploy- 
ment, to improve standards of labor, and otherwise 
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to rehabilitate 
resources.” 
_ 2° See cases collected in Nims on Unfair Competi- 
tion and Trade-Marks, Chap. I, sec. 4, p. 19, and 
Chap. XIX. 

1 Act of September 26, 1914, c. 311, 38 Stat. 717, 
719, 720. 
_' The Tariff Act of 1930 (sec. 337, 46 Stat. 703), 
like the Tariff Act of 1922 (sec. 316, 42 Stat. 943), 
employs the expressions ‘‘unfair methods of competi- 
tion” and “unfair acts” in the importation of articles 
into the United States, and in their sale, “the effect 
or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically oper- 
ated, in the United States, or to prevent the estab- 
lishment of such an industry, or to restrain or 
monopolize trade and commerce in the United 
States.” Provision is made for investigation and 
findings by the Tariff Commission, for appeals upon 
questions of law to the United States Court of Cus- 
toms and Patent Appeals, and for ultimate action by 
the President when the existence of any “such unfair 
method or act” is established to his satisfaction. 
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provisions are to be the “standards of fair 
competition” for the trade or industry con- 
cerned, and any violation of such stand- 
ards in any transaction in or affecting 
interstate or foreign commerce is to be 
deemed “an unfair method of competition” 
within the meaning of the Federal Trade 
Commission Act. Sec. 3 (b). 


For a statement of the authorized ob- 
jectives and content of the “codes of fair 
competition” we are referred repeatedly 
to the “Declaration of Policy” in section 
one of Title I of the Recovery Act. Thus, 
the approval of a code by the President 
is conditioned on his finding that it “will 
tend to effectuate the policy of this title.” 
Sec. 3 (a). The President is authorized 
to impose such conditions “for the pro- 
tection of consumers, competitors, em- 
ployees, and others, and in furtherance of 
the public interest, and may provide such 
exceptions to and exemptions from the 
provisions of such code as the President 
in his discretion deems necessary to ef- 
fectuate the policy herein declared.” Jd. 
The “policy herein declared” is manifestly 
that set forth in section one. That de- 
laration embraces a broad range of 
objectives. Among them we find the elim- 
ination of “unfair competitive practices.” 
But even if this clause were to be taken 
to relate to practices which fall under the 
ban of existing law, either common law 
or statute, it is still only one.of the au- 
thorized aims described in section one. It 
js there declared to be “the policy of 
Congress” — 

“to remove obstructions to the free flow 
of interstate and foreign: commerce which 
tend to diminish the amount thereof: and 
to provide for the general welfare by pro- 
moting the organization of industry for 
the purpose of cooperative action among 
trade groups, to induce and maintain united 
action of labor and management under 
adequate governmental sanctions and su- 
pervision, to eliminate unfair competitive 
practices, to promote the fullest possible 
utilization of the present productive ca- 
pacity of industries, to avoid undue re- 
striction of production (except as may be 
temporarily required), to increase the con- 
sumption of industrial and agricultural 
products by increasing purchasing power, 
to reduce and relieve uncmployment, to 
improve standards of labor, and otherwise 
to rehabilitate industry and to conserve 
natural resources.” * 

Under section 3, whatever “may tend to 
effectuate” these general purposes may be 
included in the “codes of fair competition.” 
We think the conclusion is inescapable that 
the authority sought to be conferret by 


See Note 9. 


section 3 was not merely to deal with “un- 
fair competitive practices’ which offend 
against existing law, and could be the sub- 
ject of judicial condemnation without fur- 
ther legislation, or to create administrative 
machinery for the application of estab- 
lished principles of law to particular in- 
stances of violation. Rather, the purpose 
is clearly disclosed to authorize new and 
controlling prohibitions through codes of 
laws which would embrace what the formu- 
lators would propose, and what the Presi- 
dent would approve, or prescribe, as wise 
and beneficent measures for the govern- 
ment of trades and industries in order to 
bring about their rehabilitation, correction 
and development, according to the general 
declaration of policy in section one. Codes 
of laws of this sort are styled “codes of 
fair competition.” 

We find no real controversy upon this 
point and we must determine the validity 
of the Code in question in this aspect. As 
the Government candidly says in its brief: 
“The words ‘policy of this title’ clearly 
refer to the ‘policy’ which Congress de- 
clared in the section entitled “Declaration 
of Policy’—Section 1, All of the policies 
there set forth point toward a single goal— 
the rehabilitation of industry and the in- 
dustrial recovery which unquestionably was 
the major policy of Congress in adopting 
the National Industrial Recovery Act.” 
And that this is the controlling purpose 
of the Code now before us appears both 
from its repeated declarations to that effect 
and from the scope of its requirements. It 
will be observed that its provisions as to 
the hours and wages of employees and its 
“general labor provisions” were placed in 
separate articles, and these were not in- 
cluded in the article on “trade practice pro- 
visions” declaring what should be deemed 
to constitute “unfair methods of competi- 
tion.” The Secretary of Agriculture thus 
stated the objectives of the Live Poultry 
Code in his report to the President, which 
was recited in the executive order of ap- 
proval: 

“That said code will tend to effectuate 
the declared policy of title I of the Na- 
tional Industrial Recovery Act as set forth 
in section 1 of said act in that the terms 
and provisions of such code tend to: 
(a) Remove obstructions to the free flow 
of interstate and foreign commerce which 
tried to diminish the amount thereof; 
(b) to provide for the general welfare by 
promoting the organization of industry for 
the purnose of cooperative action among 
trade groups; (c) to eliminate unfair com- 
petitive practices; (d) to promote the full- 
est possible utilization of the present 
productive capacity of industries: (e) to 
avoid undue restriction of production (ex- 
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cept aS may be temporarily required); 
(f) to increase the consumption of indus- 
trial and agricultural products by increas- 
ing purchasing power; and (g) otherwise 
to rehabilitate. industry and to conserve 
natural resources.” 

The Government urges that the codes 
will “consist of rules of competition deemed 
fair for each industry by representative 
members of that industry—by the persons 
most vitally concerned and most familiar 
with its problems.” Instances are cited in 
which Congress has availed itself of such 
assistance; as e. g., in the exercise of its 
authority over the public domain, with re- 
spect to the recognition of local customs 
or rules of miners as to mining claims,” 
or in matters of a more or less technical 
mature, as in designating the standard 
height of drawbars.” But would it be seri- 
ously contended that Congress could dele- 
gate its legislative authority to trade or 
industrial associations or groups so as to 
empower them to enact the laws they deem 
to be wise and beneficent for the rehabili- 
tation and expansion of their trade or 
industries? Could trade or industrial 
associations or groups be constituted legis- 
lative bodies for that purpose because such 
associations or groups are familiar with 

@the problems of their enterprises? And, 
could an effort of that sort be made valid 
by such a preface of generalities as to 
permissible aims as we find in section one 
of title 1? The answer is obvious. Such 
a delegation of legislative power is un- 
known to our law and is utterly inconsist- 
ent with the constitutional prerogatives 
and duties of Congress. 

The question, then, turns upon the au- 
thority which section 3 of the Recovery 
Act vests in.the President to approve or 
prescribe. If the codes have standing as 
penal statutes, this must be due to the 
effect of the executive action. But Con- 
gress cannot delegate legislative power to 
the President to exercise an unfettered dis- 
cretion to make whatever laws he thinks 
may be needed or advisable for the re- 
habilitation and expansion of trade or in- 
dustry. See Panama Refining Company v. 
Ryan, supra, and cases there reviewed. 

Accordingly we turn to the Recovery Act 
to ascertain what limits have been set to 
the exercise of the President’s discretion. 
First, the President, as a condition of ap- 
proval, is required to find that the trade 
or industrial associations or groups which 
propose a code, “impose no inequitable 


14 Act of July 26, 1866, c. 262, 14 Stat. 251: Jack- 


son v. Roby, 109 U. S. 440. 441; Erhardt v. Boaro, 
113 U. S. 527, 535; Butte City Water Co, v. Baker, 
196 U. S. 119, 126. 

1 Act of March 2, 1893, c. 196, 27 Stat. 531; St. 
Louis & Iron Mountain Railway Co. v. Taylor, 210 
U. S. 281, 286. 
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restrictions on admission to membership” 
and are “truly representative.’ That con- 
dition, however, relates only to the status 
of the initiators of the new laws and not 
to the permissible scope of such laws. 
Second, the President is required to find 
that the code is not “designed to promote 
monopolies or to eliminate or oppress small 
enterprises and will not operate to discrim- 
inate against them.” And to this is added 
a proviso that the code “shall not permit 
monopolies or monopolistic practices.” 
But these restrictions leave virtually un- 
touched the field of policy envisaged by 
section one, and, in that wide field of legis- 
lative possibilities, the proponents of a 
code, refraining from monopolistic designs, 
may roam at will and the President may 
approve or disapprove their proposals as 
he may see fit. That is the precise effect 
of the further finding that the President 
is to make—that the code “will tend to 
effectuate the policy of this title.’ While 
this is called a finding, it is really but a 
statement of an opinion as to the general 
effect upon the promotion of trade or in- 
dustry of a scheme of laws. These are the 
only findings which Congress has made 
essential in order to put into operation a 
legislative code having the aims described 
in the “Declaration of Policy.” 

Nor is the breadth of the President’s dis- 
cretion left to the necessary implications 
of this limited requirement as to his find- 
ings. As already noted, the President in 
approving a code may impose his own con- 
ditions, adding to or taking from what is 
proposed, as “in his discretion” he. thinks 
necessary “to effectuate the policy” de- 
clared by the Act. Of course, he has no 
less liberty when he prescribes a code on 
his own motion or on complaint, and he is 
free to prescribe one if a code has not been 
approved. The Act provides for the crea- 
tion by the President of administrative 
agencies to assist him, but the action or 
reports of such agencies, or of his other 
assistants,—their recommendations and 
findings in relation to the making of codes 
—have no sanction beyond the will of the 
President, who may accept, modify or re- 
ject them as he pleases. Such recommen- 
dations or fiindings in no way limit the 
authority which section 3 undertakes to 
vest in the President with no other condi- 
tions than those there specified. And this 
authority relates to a host of different 
trades and industries, thus extending the 
President’s discretion to all the varieties 
of laws which he may deem to be bene- 
ficial in dealing with the vast array of 
commercial and industrial activities through- 
out the country. 

Such a sweeping delegation of legislative 
power finds no support in the decisions 
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upon which the Government especially re- 
lies. By the Interstate Commerce Act, 
Congress has itself provided a code of 
laws regulating the activities of the com- 
mon carriers subject to the Act, in order 
to assure the performance of their services 
upon just and reasonable terms, with ade- 
quate facilities and without unjust discrim- 
ination. Congress from time to time has 
elaborated its requirements, as needs have 
been disclosed. To facilitate the applica- 
tion of the standards prescribed by the 
Act, Congress has provided an expert body. 
That administrative agency, in dealing with 
particular cases, is required to act upon 
notice and hearing, and its orders must be 
supported by findings of fact which in turn 
are sustained by evidence. Interstate Com- 
merce Commission v. Loutsville & Nashville 
Railroad Company, 227 U. S. 88; Florida v. 
United States, 282 U. S. 194; United States 
uv. Baltimore & Ohio Railroad Company, 293 
U. S. 454. When the Commission is au- 
thorized to issue, for the construction, ex- 
tension or abandonment of lines, a certificate 
of “public convenience and necessity,” or 
to permit the acquisition by one carrier of 
the control of another if that is found to 
be “in the public interest,” we have pointed 
out that these provisions are not left with- 
out standards to guide determination. The 
authority conferred has direct relation to 
the standards prescribed for the service of 
common carriers and can be exercised only 
upon findings, based upon evidence, with 
respect to particular conditions of trans- 
portation. New York Central Securities 
Company v. United States, 287 U. S. 12, 24, 
25: Texas & Pacific Railway Co. v. Gulf, 
Colorado & Santa Fe Railway Co., 270 VU. S. 
266, 273: Chesapeake & Ohio Railway Co. v. 
United States, 283 U. S. 35, 42. 

Similarly, we have held that the Radio 
Act of 1927 established standards to gov- 
ern radio communications and, in view of 
the limited number of available broadcast- 
ing frequencies, Congress authorized allo- 
cation and licenses. The Federal Radio 
Commission was created as the licensing 
authority, in order to secure a reasonable 
equality of opportunity in radio transmis- 
sion and reception. The authority of the 
Commission to grant licenses “as public 
convenience, interest or necessity requires 
was limited bv the nature of radio commu- 
nications, and by the scope, character and 
quality of the services to be rendered and 
the relative advantages to- be derived 
through distribution of facilities. These 
standards established by Congress were to 


16 f February 23, 1927, c. 169, 4 Stat. 1162, 
as Patented by the Act of March 28, 1928, c. 263, 


SCTES 
ete of September 21, 1922, c. 356, Title III, 


sec. 315, 42 Stat. 858, 941. 


be enforced upon hearing, and evidence, by 
an administrative body acting under statu- 
tory restrictions adapted to the particular 
activity. Radio Commission v. Nelson Broth- 
ers Co., 289 U. S. 266. 

In Hampton & Company v. United States, 
276 U. S. 394, the question related to the 
“flexible tariff provision” of the Tariff Act 
of 1922." We held that Congress had de- 
scribed its plan “to secure by law the impo- 
sition of customs duties on articles of 
imported merchandise which should equal 
the difference between the cost of produc- 
ing in a foreign country the articles in 
question and laying them down for sale 
in the United States, and the cost of pro- 
ducing and selling like or similar articles in 
the United States.” As the differences in 
cost might vary from time to time, provi- 
sion was made for the investigation and 
determination of these differences by the 
executive branch so as to make “the ad- 
justments necessary to conform the duties 
to the standard underlying that policy and 
plan.” Jd., pp. 404, 405. The Court found 
the same principle to be applicable in fixing 
customs duties as that which permitted 
Congress to exercise its rate-making power 
in interstate commerce, “by declaring the 
rule which shall prevail in the legislative 
fixing of rates” and then remitting “the 
fixing of such rates” in accordance with its 
provisions “to a rate-making body.” Id., 
p. 409. The Court fully recognized the 
limitations upon the delegation of legisla- 
tive power. Id., pp. 408-411. 

To summarize and conclude upon this 
point: Section 3 of the Recovery Act is 
without precedent. It supplies no stand- 
ards for any trade, industry or activity. It 
does not undertake to prescribe rules of 
conduct to be applied to particular states 
of fact determined by appropriate admin- 
istrative procedure. Instead of prescribing 
rules of conduct, it authorizes the making 
of codes to prescribe them. For that legis- 
lative undertaking, section 3 sets up no 
standards, aside from the statement of the 
general aims of rehabilitation, correction 
and expansion described in section one. In 
view of the scope of that broad declaration, 
and of the nature of the few restrictions 
that are imposed, the discretion of the 
President in approving or prescribing 
codes, and thus enacting laws for the goy- 
ernment of trade and industry throughout 
the country, is virtually unfettered. We 
think that the code-making authority thus 
conferred is an unconstitutional delegation 
of legislative power. 

Second. The question of the application of 
the provisions of the Live Poultry Code to 
intrastate transactions. Although the valid- 
itv of the codes (apart from the question 
of delegation) rests upon the commerce 
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clause of the Constitution, Section 3(a) is 
not in terms limited to interstate and for- 
eign commerce. From the generality of its 
terms, and from the argument of the Gov- 
ernment at the bar, it would appear that 
section 3(a) was designed to authorize 
codes without that limitation. But under 
section 3(f) penalties are confined to vio- 
lations of a code provision “in any trans- 
action in or affecting interstate or foreign 
commerce.” This aspect of the case pre- 
sents the question whether the particular 
provisions of the Live Poultry Code, which 
the defendants were convicted for violat- 
ing and for having conspired to violate, 
were within the regulating power of Con- 
gress. 

These provisions relate to the hours and 
wages of those employed by defendants in 
their slaughterhouses in Brooklyn and to 
the sales there made to retail dealers and 
butchers. 

(1) Were these transaction “vm inter- 
state commerce? Much is made of the 
fact that almost all the poultry coming to 
New York is sent there from other States. 
But the code provisions, as here applied, 
do not concern the transportation of the 
poultry from other States to New York, 
or the transactions of the commission men 
or others to whom it is consigned, or the 
sales made by such consignees to defend- 
ants. When defnedants had made their 
purchases, whether at the West Washing- 
ton Market in New York City or at the 
railroad terminals serving the City, or else- 
where, the poultry was trucked to their 
slaughterhouses in Brooklyn for local dis- 
position. The interstate transactions in 
relation to that poultry then ended. De- 
fendants held the poultry at their slaughter- 
house markets for slaughter and local sale 
to retail dealers and butchers who in turn 
sold directly to consumers. Neither the 
slaughtering nor the sales by defendants 
were transactions in interstate commerce. 
Brown wv. Houston, 114 U. S. 622, 632, 633; 
Public Utilities Commission v. Landon, 249 
U. S. 236, 245: Industrial Association v. 
United States, 268 U.S. 64, 78, 79; Atlantic 
Coast Line v. Standard Oil Co., 275 U. S. 
DW BS 

The undisputed facts thus afford no war- 
rant for the argument that the poultry 
handled by defendants at their slaughter- 
house markets was in a “current” or “flow” 
of interstate commerce and was thus sub- 
ject to congressional regulation. The mere 
fact that there may be a constant flow of 
commodities into a State does not mean 
that the flow continues after the property 
has arrived and has become commingled 
with the mass of property within the State 
and is there held solely for local disposition 
and use. So far as the poultry here in 
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question is concerned, the flow in interstate 
commerce had ceased. The poultry had 
come to a permanent rest within the State. 
It was not held, used, or sold by defend- 
ants in relation to any further transactions 
in interstate commerce and was not des- 
tined for transportation to other States. 
Hence, decisions which deal with a stream 
of interstate commerce—where goods come 
to rest within a State temporarily and are 
later to go forward in interstate commerce 
—and with the regulations of transactions 
involved in that practical continuity of 
movement, are not applicable here. See 
Swift & Company v. United States, 196 U. S. 
375, 387, 388; Lemke v. Farmers Grain Com- 
pany, '258 U. S. 50, 55; Stafford v. Wallace, 
258 U. S. 495, 519; Chicago Board of Trade 
uv. Olsen, 262 U. S. 1, 35; Tagg, Bros. & 
Moorhead v. United States, 280 U. S. 420, 439. 

(2) Did the defendants’ transactions di- 
rectly “affect” interstate commerce so as to 
be subject to federal regulations? The 
power of Congress extends not only to the 
regulation of transactions which are part 
of interstate commerce, but to the protec- 
tion of that commerce from injury. It 
matters not that the injury may be due to 
the conduct of those engaged in intrastate 
operations. Thus, Congress may protect 
the safety of those employed in interstate 
transportation “no matter what may be the 
source of the dangers which threaten it.” 
Southern Railway Company v. United States, 
222 U. S. 20, 27. We said in Second Em- 
ployvers’ Liability Cases, 223 U. S. 1, 51, that 
it is the “effect upon interstate commerce,” 
not “the source of the injury,’ which is 
“the criterion of congressional power.” We 
have held that, in dealing with common 
carriers engaged in both interstate and in- 
trastate commerce, the dominant authority 
of Congress necessarily embraces the right 
to control their intrastate operations in all 
matters having such a close and substantial 
relation to interstate traffic that the con- 
trol is essential or appropriate to secure 
the freedom of that traffic from interfer- 
ence or unjust discrimination and to pro- 
mote the efficiency of the interstate service 
The Shreveport Case, 234 U. S. 342, 351, 352; 
Wisconsin Railroad Commission v. Chicago, 
Burlington & Ouincy R. R. Co., 257 U. S. 
563, 588. And combinations and conspira- 
cies to restrain interstate commerce, or to 
monopolize any part of it, are none the 
less within the reach of the Anti-Trust: 
Act because the conspirators seek to attain’ 
their end bv means of intrastate activities. 
Coronado Coal Combanv v. United Mine 
Workers, 268 U. S. 295, 310; Bedford Com- 
pan uv. Stonecutters Association, 274 U. S. 


-37, 46. 


We recently had occasion, in Local 167 
v. United States, 291 U. S. 293, to apply this 
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principle in connection with the live poul- 
try industry. That was a suit to enjoin a 
conspiracy to restrain and monopolize in- 
terstate commerce in violation of the Anti- 
Trust Act. It was shown that marketmen, 
teamsters and slaughterers (shochtim) had 
conspired to burden the free movement of 
live poultry into the metropolitan area in 
and about New York City. Marketmen 
had organized an association, had allocated 
retailers among themselves, and had agreed 
to increase prices. To accomplish their ob- 
jects, large amounts of money were raised 
by levies upon poultry sold, men were hired 
to obstruct the business of dealers who re- 
sisted, wholesalers and retailers were spied 
upon and by violence and other forms of 
intimidation were prevented from freely 
purchasing live poultry. Teamsters re- 
fused to handle poultry for recalcitrant 
marketmen and members of the shochtim 
union refused to slaughter. In view of the 
proof of that conspiracy, we said that it 
was unnecessary to decide when interstate 
commerce ended and when intrastate com- 
merce began. We found that the proved 
interference by the conspirators “with the 
unloading, the transportation, the sales by 
marketmen to retailers, the prices charged 
and the amount of profits exacted” oper- 
ated “substantially and directly to restrain 
and burden the untrammeled shipment and 
movement of the poultry” while unques- 
tionably it was in interstate commerce. 
The intrastate acts of the conspirators 
were included in the injunction because 
that was found to be necessary for the 
protection of interstate commerce against 
the attempted and illegal restraint. Id., 
p. 297, 29%, 300. 

The instant case is not of that sort. This 
is not prosecution for a conspiracy to 
restrain or monopolize interstate com- 
merce in violation of the Anti-Trust Act. 
Defendants have been convicted, not upon 
direct charges of injury to interstate com- 
merce or of interference with persons en- 
gaged in that commerce, but of violations 
of certain provisions of the Live Poultry 
Code and of conspiracy to commit these 
violations. Interstate commerce is brought 
in only upon the charge that violations of 
these provisions—as to hours and wages 
of employees and local sales—“affected” 
interstate commerce. 

In determining how far the federal gov- 
ernment may go in controlling intrastate 
transactions upon the ground that they 
“affect” interstate commerce, there is a 
necessary and well-established distinction 
between direct and indirect effects. The 
precise line can be drawn only as individual 
cases arise, but the distinction is clear in 
principle. Direct effects are illustated by 
the railroad cases we have cited, as e. g., 


the effect of failure to use prescribed safety 
appliances on railroads which are the high- 
ways of both interstate and intrastate com- 
merce, injury to an employee engaged in 
interstate transportation by the negligence 
of an employee engaged in an intrastate 
movement, the fixing of rates for intra- 
state, transportation which unjustly dis- 
criminate against interstate commerce. 
But where the effect of intrastate transac- 
tions upon interstate commerce is merely 
indirect, such transactions remain within 
the domain of state power. If the com- 
merce clause were construed to reach all 
enterprises and transactions which could 
be said to have ar indirect effect upon 
interstate commerce, the federal authority 
would embrace practically all the activities 
of the people and the authority of the State 
over its domestic concerns would exist only 
by sufferance of the federal government. 
Indeed, on such a theory, even the develop- 
ment of the State’s commercial facilities 
would be subject to federal control. ° As 
we said in the Minnesota Rate Cases, 230 
U. S. 352, 410: “In the intimacy of com- 
mercial relations, much that is done in the 
superintendence of local matters may have 
an indirect bearing upon interstate com- 
merce. The development of local re- 
sources and the extension of local facilities 
may have a very important effect upon 
communities less favored and to an appre- 
ciable degree alter the course of trade. 
The freedom of local trade may stimulate 
interstate commerce, while restrictive meas- 
ures within the police power of the State 
enacted exclusively with respect to internal 
business, as distinguished from interstate 
traffic, may in their reflex or indirect influe 
ence diminish the latter and reduce the 
volume of articles transported into or ont 
of the state.” See, also, Kidd v. Pearson, 
128 U. S. 1, 21; Heisler v. Thomas Colliery 
Co.. 260 U. S. 245, 259. 260. 

The distinction between direct and indi- 
rect effects has been clearly recognized in 
the application of the Anti-Trust Act. 
Where a combination or conspiracy is 
formed, with the intent to restrain inter- 
state commerce or to monopolize any part 
of it, the violation of the statute is clear. 
Coronado Coal Company v. United Mine 
Workers, 268 U. S. 295, 310. But where that 
intent is absent, and the object#ves-are lim- 
ited to intrastate activities, the fact that 
there may be an indirect effect upon inter- 
state commerce does not subject the par- 
ties to the federal statute. notwithstanding 
its broad provisions. This principle has 
frequently been applied in litigation grow- 
ing out of labor disputes. United Mine 
Workers v. Coronado Coal Company, 259 
U. S. 344, 410. 411; United Leather Workers 
v. Herkent, 265 U. S. 457, 464-467: Industrial 
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Association v. United States, 268 U. S. 64, 82; 
Levering & Garrigues Co. v. Morrin, 289 U.S. 
103, 107, 108. In the case last cited we 
quoted with approval the rule that had 
been stated and applied in Industrial Asso- 
ciation v. United States, supra, after review 
of the decisions, as follows: “The alleged 
conspiracy and the acts here complained of, 
spent their intended and direct force upon 
a local situation,—for building is as essen- 
tially local as mining, manufacturing or 
growing crops,—and if, by resulting dimi- 
nution of the commercial demand, inter- 
state trade was curtailed either generally 
or in specific instances, that was a fortui- 
tous consequence so remote and indirect 
as plainly to cause it to fall outside the 
reach of the Sherman Act.” 

While these decisions related to the ap- 
plication of the federal statute, and not to 
its constitutional validity, the distinction 
between direct and indirect effects of intra- 
state transactions upon interstate com- 
merce must be recognized as a fundamental 
one, essential to the maintenance of our 
constitutional system. Otherwise, as we 
have said, there would be virtually no limit 
to the federal power and for all practical 
purposes we should have a completely cen- 
tralized government. We must consider 
the provisions here in question in the light 
‘of this distinction. 

The question of chief importance relates 
to the provisions of the Code as to the 
hours and wages of those employed in de- 
fendants’ slaughterhouse markets. It is 
plain that these requirements are imposed 
in order to govern the details of defend- 
ants’ management of their local business. 
The persons employed in slaughtering and 
selling in local trade are not employed in 
interstate commerce. Their hours and 
wages have no direct relation to interstate 
commerce. The question of how many 
hours these employees should work and 
what they should be paid differs in no es- 
sential respect from similar questions in 
other local businesses which handle com- 
modities brought into a State and there 
dealt in as a part of its internal commerce. 
This appears from an examination of the 
considerations urged by the Government 
with respect to conditions in the poultry 
trade. Thus, the Government argues that 
hours and wages affect prices; that 
slaughterhouse men sell at a small margin 
above. operating costs; that labor rep- 
resents 50 to 60 per cent of these costs; 
that a slaughterhouse operator paying 
lower wages or reducing his cost by exact- 
ing long hours of work, translates his 
saving into lower prices; that this results 
in demands for a cheaper grade of goods; 
and that the cutting of prices brings about 
a demoralization of the price structure. 
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Similar conditions may be adduced in rela- 
tion to other businesses. The argument 
of the Government proves too much. If 
the federal government may determine the 
wages and hours of employees in the in- 
ternal commerce of a State, because of 
their relation to cost and prices and their 
indirect effect upon interstate commerce, 
it would seem that a similar control might 
be exerted over other elements of cost, 
also affecting prices, such as the number of 
employees, rents, advertising, methods of 
doing business, etc. All the processes of 
production and distribution that enter into 
cost could likewise be controlled. Ii the 
cost of doing an intrastate business is in 
itself the permitted object of federal con- 
trol, the extent of the regulation of cost 
would be a question of discretion and not 
of power. 

The Government also makes the point 
that efforts to enact state legislation es- 
tablishing high labor standards have been 
impeded by the belief that unless similar 
action is taken generally, commerce will be 
diverted from the States adopting such 
standards, and that this fear of diversion 
has led to demands for federal legislation 
on the subject of wages and hours. The 
apparent implications is that the federal 
authority under the commerce clause 
should be deemed to extend to the estab- 
lishment of rules to govern wages and 
hours in intrastate trade and industry gen- 
erally throughout the country, thus over- 
riding the authority of the States to deal 
with domestic problems arising from labor 
conditions in their internal commerce. 

It is not the province of the Court to 
consider the economic advantage or dis- 
advantages of such a centralized system. 
It is sufficient to say that the Federal Con- 
stitution does not provide for it. Our 
growth and edvelopment have called for 
wide use of the contmerce power of the 
federal government in its control over the 
expanded activities of interstate commerce, 
and in protecting that commerce from bur- 
dens, interferences, and conspiracies to re- 
strain and monopolize it. But the authority 
of the federal government may not be 
pushed to such, an extreme as to destroy 
the distinction, which the commerce clause 
itself establishes, hetween commerce 
“among the several States” and the in- 
ternal concerns of a State. The same an- 
swer must be made to the contention that 
is based upon the serious economic situa- 
tion which led to the passage of the Re- 
covery Act,—the fall in prices, the decline 
in wages and emplovment, and the curtail- 
ment of the market for commodities. 
Stress is laid upon the great importance 
of maintaining wage distributions which 
would provide the necessary stimulus in 
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starting “the cumulative forces making for 
expanding commercial activity.” Without 
in any way disparaging this motive, it is 
enough to say that the recuperative efforts 
of the federal government must be made 
in a-manner consistent with the authority 
granted by the Constitution. 

We are of the opinion that the attempt 
through the provisions of the Code to fix 
the hours and wages of employees of de- 
fendants in their intrastate business was 
not a valid exercise of federal power. 

The other violations for which defend- 
ants were convicted related to the making 
of local sales. Ten counts, for violation 
of the provision as to “straight killing,” 
were for permitting customers to make 
“selections of individual chickens taken 
from particular coops and half coops.” 
Whether or not this practice is good or 
bad for the local trade, its effect, if any, 
upon interstate commerce was only indi- 
rect. The same may be said of violations 
of the Code by intrastate transactions con- 
sisting of the sale “of an unfit chicken” and 
of sales which were not in accord with the 
ordinances of the City of New York. The 
requirement of reports as to prices and 
volumes of defendants’ sales was incident 
to the effort to control their intrastate 
business. 

In view of these conclusions, we find 
it unnecessary to discuss other questions 
which have been raised as to the validity 
of certain provisions of the Code under 
the due process clause of the Fifth Amend- 
ment. 

On both the grounds we have discussed, 
the attempted delegation of legislative 
power, and the attempted regulation of in- 
trastate transaction which affect interstate 
commerce only indirectly, we hold the code 
provisions here in question to be invalid 
and that the judgment of conviction must 
be reversed. 

No. 854—reversed. 
No. 864—affirmed. 


Mr. Justice CArnozo, concurring. 

The delegated power of legislation which 
has found expression in this code is not 
canalized within banks that keep it from 
overflowing. It is unconfined and vagrant, 
if I may borrow my own words in an earlier 
opinion. Panama Refining Co. v. Ryan, 293 
U. S. 388, 440. - 

This court has held that delegation may 
be unlawful though the act to be performed 
is definite and single, if the necessity, time 
‘and occasion of performance have been left 
in the end to the discretion of the delegate. 
Panama Refining Co. v. Ryan, supra. 1 
thought that ruling went too far. I pointed 


ce 


out in an opinion that there had been “no 


grant to the Executive of any roving com- 
mission to inquire into evils and then, upon 
discovering them, do anything he pleases.” 
293 U. S. at 435. Choice though within 
limits, had been given him “as to the occa- 
sion, but none whatever as to the means.” 
Ibid. Here, in the case before us, is an 
attempted delegation not confined to any 
single act nor to any class or group of acts 
identified or described by reference to a 
standard. Here in effect is a roving com- 
mission to inquire into evils and upon dis- 
covery correct them. 

I have said that there is no standard, 
definite or even appropriate, to which leg- 
islation must conform. Let me make my 
meaning more precise. If codes of fair 
competition are codes climinating “unfair” 
methods of competition ascertained upon 
inquiry to prevail in one industry or an- 
other, there is no unlawful delegation of 
legislative functions when the President is 
directed to inquire into such practices and 
denounce them when discovered. For 
many vears a like power has been com- 
mitted to the Federal Trade Commission 
with the approval of this court in a long 
series of decisions. Cf. Federal Trade Com- 
mission v. Keppel & Bro., 291 U.S. 304, 312; 
Federal Trade Commission v. Raladam Co., 
283 U. S. 643, 648; Federal Trade Commis- 
ston v. Gratz, 253 U. S. 421. Delegation in 
such circumstances is born of the necessities 
of the occasion. The industries of the country 
are too many and diverse to make it pos- 
sible for Congress, in respect of matters 
such as these, to legislate directly with 
adequate appreciation of varying condi- 
tions. Nor is the substance of the power 
changed because the President may act at 
the instance of trade or industrial associa- 
tions having special knowledge of the facts. 
Their function is strictly advisory; it is the 
imprimatur of the President that begets the 
quality of law. Doty v. Love, 294 U.S. —. 
When the task that is set before one is that 
of cleaning house, it is prudent as well as 
usual to take counsel of the dwellers. 

But there is another conception of codes 
of fair competition, their significance and 
function, which leads to very different con- 
sequences, though it is not that is struggling 
now for recognition and acceptance. Dy 
this other conception a code is not to be 
restricted to the elimination of business 
practices that would be characterized by 
general acceptation as oppressive or unfair. 
It is to include whatever ordinances may 
be desirable or helpful for the well-being 
or prosperity of the industry affected. Jn 
that view, the function of its adoption is 
not merely negative, but positive; the planning 
of improvements as well as the extirpation of 
abuses. What is fair, as thus conceived, is 
not something to be contrasted with what 
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is unfair or fraudulent or tricky. The ex- 
tension becomes as wide as the field of 
industrial regulation. If that conception 
shall prevail, anything that Congress may 
do within the limits of the commerce clause 
for the betterment of business may be done 
by the President upon the recominendation 
of a trade association by calling it a code. 
This is delegation running riot. No such 
plenitude of power is susceptible of trans- 
fer. The statute, however, aims at nothing 
less, as one can learn both from its terms 
and from the administrative practice under 
it. Nothing less is aimed at by the code 
now submitted to our scrutiny. 

The code does not confine itself to the 
suppression of methods of competition that 
would he classified as unfair according to 
accepted business standards or accepted 
norms of ethics. It sets up a comprehen- 
sive body of rules to promote the welfare 
of the industry, if not the welfare of the 
nation, without reference to standards, 
ethical or commercial, that could be known 
or predicted in advance of its adoption. 
One of the new rules, the source of ten 
counts in the indictment is aimed at an 
established practice, not unethical or op- 
pressive, the practice of selective buying. 
Many others could be instanced as open 
to the same objectiorrif the sections of the 
code were to be examined one by one. The 
process of dissection will not be traced in 
all its details. Enough at this time to state 
what it reveals. Even if the statute itself 
had fixed the meaning of fair competition 
by way of contrast with practices that are 
oppressive or unfair, the code outruns the 
bounds of the authority conferred. What 
is excessive is not sporadic or superficial. 
Tt is deep-seated and pervasive. The licit 
and illicit sections are so combined and 
welded as to be incapable of severance 
without destructive mutilation. 

3ut there is another objection, far- 
reaching and incurrable, aside from any de- 
fect of unlawful delegation. 

If this code had been adopted by Con- 
gress itself, and not by the President on 
the advice of an industrial association, it 
would even then be void unless authority 


to adopt it is included in the grant of power 
“to regulate commerce with foreign nations 
and among the several states.” United 
States Constitution, Art. I, Sec. 8, Clause 3. 
» I find no authority in that grant for the 
regulation of wages and hours of labor in 
the intrastate transactions that make up the 
defendants’ business. As to this feature of 
the case little can be added to the opinion 
of the court. There is a view of causation 
that would obliterate the distinction between 
what is national and what is-local in the 
activities of commerce. Motion at the outer 
rim is communicated perceptibly, -though 
minutely to recording instruments at the 
center. A society sucli as ours “is an elastic 
medium which transmits all tremors through 
its territory; the only question is of their 
size.” Per Learned Hand, J., in the court 
below. The law is not indifferent to con- 
siderations of degree. Activities local in 
their iinmediacy do not become interstate 
and national because of distant repercus- 
sions. ~ What is near and what is distant 
may at times be uncertain. Cf. Board of 
Trade v. Olsen, 262 U. S. 1. There is no 
penumbra of uncertainty obscuring judg- 
ment here. -To find inimediacy or direct- 
ness here is to find it almost everywhere. 
If centripetal forces are to be tsolated to 
the exclusion of the forces that eppese and 
counteract them, there will be an end to 
our federal system. 

To take from this code the provisions as 
to wages and the hours of labor is te de- 
stroy it altogether. Jf a trade or an indus- 
try is so predominantly local as to be 
exempt from regulation by the Congress 
in respect of matters such as these, there 
can be no “code” for it at all. This is clear 
from the provisions of §7a of the Act with 
its explicit disclosure of the statutory scheme. 
Wages and the hours of labor are essential 
features of the plan, its very bone and 
sinew. There is no opportunity in such 
circumstances for the severance of the in- 
fected parts in the hope of saving the re- 
mainder. A code collapses utterly with 
bone and sinew gone. 

I am authorized to state that Mr. Justice 
STONE joins in this opinion. 


(1 55,073] Federal Trade Commission v. Maisel Trading Post, Inc. 
United States Circuit Court of Appeals, Tenth Circuit. No. 976. May 1, 1935. 
Application for the Enforcement of an Order of the Federal Trade Commission. 


An order of the Federal Trade Commission forbiddin isi j 
i , the Tra ‘ g the advertising of jewel 
as “Indian-made” without specifying that it has been partly made by machine is modified 


and affirmed. 


Before Lewis and McDermott, Circuit Judges, and Kennepy, District Judge. 


IKENNEDY, 


District Judge, delivered the opinion of the court. 


This proceeding was instituted by the 
Federal Trade Commission under the Fed- 
eral Trade Commission Act, as set out in 
15 USCA 45. The proceeding was orig- 
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inally commenced by a complaint filed in 
May, 1932, in which the Commission charged 
in substance that the respondent while en- 
gaged in interstate commerce, by the use 
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of misleading and deceptive tertns in con- 
nection with the sale of certain types of 
Indian jewelry, indulged in unfair methods 
of competition which were prejudicial and 
injurious to the public, involving practices 
which tended to divert trade from and 
otherwise prejudice and injure respondent's 
competitors. 
by answer and a hearing was had before a 
trial examiner of the Commission resulting 
in findings adverse to the respondent and 
an order directing the respondent to desist 
from its unfair practices and directing it 
in connection with its advertisements, cata- 
logues, labels, stamps, etc., to add certain 
descriptive terms with reference to the 
jewelry advertised and handled for sale by 
the respondent. The respondent refused 
to comply with the terms of the order and 
in accordance with the statute above cited, 
the Commission before this court seeks a 
decree enforcing its order upon the re- 
spondent. 


In approaching a discussion of the mat- 
ter at hand, we observe that the respondent 
at the outset has a very substantial burden 
to carry. This grows out of the very na- 
ture of the Act itself, indicated in two 
particulars: (1) The Commission itself in- 
stitutes the proceeding and as the com- 
plainant, becomes the prosecutor of the 
charges contained in the complaint, before 
itself as the judicial determination body; and 
(2) the Act provides that “the findings of 
the Commission as to facts, if supported 
by testimony, shall be conclusive.” How- 
ever, we take the Act as we find it and as 
it has been construed by the hizhest court 
in attempting to solve the problems pre- 
sented by the record. 


There are three eclements to be consid- 
ered in determining the validity of the 
Commission’s order. In Fedcral Trade Com- 
mission v. Royal Milling Co., 288 U. S. 212, 
the rule is laid down definitely at page 216. 
in the following language: 

“To sustain the orders of the Commission, three 
requisites must exist: (1) that the methods nsed 
are unfair; (2) that they are methods of competition 
in interstate commerce; and (3) that a proceeding 
by the commission to prevent the use of methods 
appears to be in the interest of the public.” 


The second element above mentioned, 
involving interstate commerce, appears to 
be climinated in the case at bar for the 
reason that the respondent admits that its 
trade is carried on in interstate commerce. 
The other two elements remain for con- 
sideration, to wit: Whether the methods 
used are unfair and if so, whether the 
public has an interest in those methods. 

The first question revolves around the 
point of determining whether the terms 
“Indian” and “Indian-made” in connection 
with jewelry advertised and sold by the 


The respondent joined issue’ 


respondent implies a distinct meaning and 
if this is determined in the affirmative, then 
as to whether the general public is deceived 
or misled in the use of these terms. The 
terms “Indian” and “Indian-made” are 
words in common use and their significance 
in a restricted sense with the setting here 


furnished, must result if at all, from a sec- 


ondary meaning which has become attached 
to them. 

The principal of attaching a secondary 
meaning to a common word or phrase is 
well established by the courts. Elgin Nat'l. 
Watch Co. v. Illinois Watch Co., 179 U. S. 
665; Herring-Hall-Marvin Safe Co. v. Hall's 
Safe Co., 208 U. S: 554; [Waterman Co. v. 
Modern Pen Co., 235 U. S: 88; Macey v. 
Colorado Clothing Co., 68 F. (2d) 690 (C.C. 
A. 10). No doubt this doctrine in con- 
nection with trademarks and tradenames 
has been somewhat extended under the 
administration of the Federal Trade Com- 
mission Act. 

In examining the record upon this first 
point there appears to be substantial evi- 
dence to sustain the theory of the Com- 
mission, that the terms “Indian” and 
“Tndian-made” carry the significance in the 
public mind when used in connection with 
jewelry, that such jewelry has been made 
by Indians by hand exclusively or with the 
aid of primitive tools, as distinguished from 
its manufacture with the use of modern ma- 
chinery which lessens the time of labor of 
the Indian in accomplishing his ultimate 
aim in turning out jewelry products. In 
scanning the record it becomes apparent 
that the evidence when considered broadly, 
is made up of the testimony of anthropolo- 
gists and Indian traders, the latter of whom 
are associated together in a voluntary or- 
ganization for their own protection with 
their pecuniary interests strongly mani- 
fested against the trade practices of the 
respondent. The scope of the testimony 
as to its source is therefor somewhat re- 
stricted, but otherwise there seems to be 
no impeachment of it. The use of the 
terms or cither of them in connection with 
jewelry advertised for sale would consti- 
tute an unfair method of competition, if 
such jewelry were not manufactured in con- 
sonance with the generally understood 
meaning of the terms. With the rule in 
mind that the evidence of the Commission 
as to facts, if supported by testimony, shal 
be conclusive, its findings upon this point 
manifestly cannot be disturbed. 

Upon the second point, as to whether 
or not the public generally has an interest 
in the purchase of Indian jewelry as to its 
method of manufacture, there is some con- 
flict in the testimony. Witnesses for the 
Commission offered extended testimony to- 
ward proof of the theory that the con- 
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stantly increasing tourist trafhe is of a 
friendly and kindly disposition toward the 
Indian tribes of the Southwestern portion 
of the United States as well as having an 
interest in the traditions of their early and 
continuous practice in the art of making: 
jewelry from silver. They further testi- 
fied that this interest is based largely upon 
the desire to purchase jewelry made by 
the Indians, with the same methods as used 
by their forefathers, and when it becomes 
known by the prospective purchaser that 
it 1S not manufactured with the use of 
primitive tools and méthods, the purchaser 
loses interest and refuses to purchase. 

On the other hand, the respondent has 
submitted evidence tending to show that 
the great rank and file of prospective pur- 
chasers oi Indian jewelry are chiefly con- 
cerned in ascertaining the fact as to whether 
or not the article has been made by In- 
dians, independent of what kind of tools 
or machinery may have been employed in 
the process of manufacture. In the mental 
processes of the ordinary individual, the 
use of machinery by the Indian to shorten 
his labor as being an element which enters 
into the saleability of the article which he 
produces, is somewhat hazy and suggests 
an approach to the psychic. It would log- 
ically seem that the great body of pur- 
chasers would be concerned with the 
genuineness of the materials of which the 
article is manufactured, coupled with the 
fact that it is actually made by those be- 
longing to the Indian tribes. Again, we 
are confronted with the somewhat anoma- 
lous situation of the Government establish- 
ing Indian schools so that its ward may 
perfect himself in the arts and sciences to 
more efficiently compete with his white 
brother through the use of modern meth- 
ods and machinery; while the practical op- 
eration of the Commission’s order would 
seem to penalize the Indian silversmith in 
a sense, by compelling him to stick to the 
primitive, laborious and time-consuming 
methods of his ancestors. Yet under the 
broad scope of the Act making the findings 
of fact of the Commission conclusive, 
coupled with the extensive and substantial 
testimony that the general public, interested 
in the purchase of Indian-made articles 
recognizes a difference in the desirability 
between those articles manufactured by 
primitive methods and those manufactured 
with the aid of modern machinery, it would 
be difficult, if not impossible, for a review- 
ing court to say that those findings are not 
sustained, 

It remains to consider the order of the 
Commission in the attempt to eliminate the 
unfair practices and methods in competi- 
tion. This order in its entirety reads as 
follows: 
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considered by the 
Federal Trade Commission upon the pleadings, the 
evidence received, and the oral and written argu- 
d the Commission having made its findings 


“This proceeding having been 


ment, at : 
as to the facts and the conclusion that respondent, 
Maisel Trading Post, Inc., has violated the pro- 


visions of an act, of Congress, approved September 
26, 1914, entitled ‘An Act to create a Federal Trade 
Commission, to define its powers and duties, and for 


‘other purposes’. 


“Tt is now ordered that respondent, its agents, 
representatives, and employees, shall cease and de- 
sist from designating, describing, or offering any of 
its silver jewelry products, made partly by macliin- 
ery, for sale in interstate commerce by label, stam), 
advertisement, or otherwise, as ‘Indian 
or ‘Indian-made’, either with or without the addition 
of the word ‘jewelry’ or the addition of a word or 
words for the class of article, as ‘bracelet’, ‘ring’, 
‘concha belt’, or the like, unless the label, staimp. 
catalogue, or advertising shali clearly and expressly 
state, in immediate context with the said cescriptive 
terms in conspicuous lettering at least three-quarters 
as high and three-quarters as wide as the lettering 
of said descriptive terms, either that the jewelry so 
designated, described or offered— 

“(a) Has been rolled by machine, or 

“(b) Has been pressed by machine, or ’ 

““(c) Has been partly ornamented by machine, or 

“(d) That there has been used in its production 
2 combination of rolling, pressing, and/or partial 
ornamentation by machine, as may have been re- 
spectively the method of the manufacture of respond- 
ent’s various products as designated, described, or 
offered for sale: Provided, however, That the use 
of hand tools or non-imechanical equipment of what- 
soever kind in production, and further that the use 
of buffing wheels for the polishing of fully fashioned 
pieces of jewelry, shall not preclude the use by 
respondent of the terms ‘Indian’ or ‘Indian-made’ 
for any hand-made product, without the making of 
any explanatory statement. 

“Tt is further ordered that respondent shall, within 
sixty (60) days after the service upon it of a copy 
of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form 
in which it has complied with and conformed to the 
order to cease and desist hereinabove set forth.” 


The record discloses that the Indian is 
not a producer of silver from its deposits 
in the earth nor has he ever indulged in 
any refining process. In his original op- 
erations as a silversmith the elementary 
basis of the manufactured article was the 
silver Mexican peso, which after being 
softened by a heat process, with the use 
of a primitive charcoal fire, was pounded 
into the required shape by the use of a 
hammer, likewise the product of the white 
man. Male and female dies or matrices of 
various types of the Indian’s own manufac- 
ture, were used in making the desired 
impressions. The article was usually man- 
ufactured in the Indian’s “own hogan or 
home. The product was of an cxtraordinary 
solid, heavy type, which was used almost 
exclusively by the Indians themselves for 
personal adornment. As the public bégan 
to take more interest in Indian jewelry it 
was found that there was no great de- 
mand for this heavy type of jewelry, and 
in seeking to attract the commercial trade 
the process of making a much lighter article 
was developed. The plan of using the 
Mexican peso as the basic element was 
largely eliminated through the difficulty in 
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securing this coin and its otherwise un- 
desirability, and a plan was adopted of 
using refined silver in so-called “slugs” 
which were secured through various and’ 
sundry commercial white dealers. The 
slugs consisted of refined silver rolled by: 
machinery at a factory to a thickness of 
one-eighth to one-quarter of an inch an& 
then cut into one to two*1inch .squares, 
which were likewise pounded into ''the de- 
sired shape. With the passing of the prim? 
itive charcoal method of heating, came the 
modern blow-torch which was much niore 
effective and rapid in the annealing process 
and the silver slug when annealed was then 
pourtded into the thickness and shape de- 
ired. The primitive tools used by the 
ndian for adorning the article were again 
discarded in favor of the dies and matrices 
‘of any required design manufactured by the 
white man. The Indian bracelet and ring 
is usually adorned with the predominating 
‘choice Indian stone of the Southwest, the 
turquoise. The Indian has never mined’ 
this precious stone and except in rare in- 
stances has he ever prepared and polished 
it for use in connection with a bracelet or 
ring. The stone is purchased in quantities 
from dealers ready for attachment to the 
bracelet or ring. After the article was 
made into the desired shape the ornaments 
were attached, such filings were made as 
seemed necessary and the finished article 
after being oxidized, was first polished by 
hand, which operation was later superseded 
by the use of the more modern instrument 
“of white-man manufacture, the buffing 
wheel. Such was the method in vogue for 
the manufacture of Indian jewelry up to 
the time when the machines of which the 
petitioner complains were brought into the 
picture. The respondent installed modern 
machinery for rolling silver to the desired 
thickness and cutting the sheets so rolled. 
or those which were purchased from deal-. 
ers, by stamping into desired forms. Dies 
of various kinds and types were likewise 
operated by machinery. The remaining 
process was the same as before. Respond-' 
ent employed a substantial number of 
Indians in connection with the manyfactur-: 
ing plant in the rear of his retail establish- 
ment at Albuquerque. No attempt was 
made upon the part ‘of the respondent to 
conceal the method by which the manufac- 
ture of the articles was taking place. Visi- 
tors and customers were permitted to go 
and were even conducted through the 
‘manufacturing plant. The only functions 
of the proprietor and his white employees, 
with the system of manufacture were in 
keeping the Indians’ time and in giving 
tHem orders for an article in connection 
with a demand for the same, but allowing 
him to use his own fancy and ingenuity of 


safeguard to the purchasing public. 


design. By the use of machinery in rolling 


and stamping or pressing, the saving of 
time in the manufacture of one bracelet 


over the method of pounding the silver 
into the desired shape, is approximately one 


hour and _ thirty-five minutes. 


The complaint of the Commission as 
demonstrated by its findings and order, is 
substantially confined to the elimination, 
except with notice to the public, of: the 
pounding process for which the rolling and 
pressing machines have been substituted, 
together’ with the operation of the dies or 
matrices by machine. As a corollary to 
this proposition it must follow that the 
adjudged deceit of the public is on account 
of the Indian not having spent the one 
hour and thirty-five minutes additional 
time in pounding the basic silver into the 
desired shape and thickness. It seems to 
be the theory of several of the witnesses 
testifying in behalf of the Commission, 
principally the anthropologists, that through 
the pounding process the Indian has put 
something of himself into the article which 
he manufactures, The testimony of no In- 
dian supports this theory and it is a fair 
conjecture that so far as the Indian is 
concerned, the shortest route to the desired 
remuneration is his chief objective. Nev- 
ertheless, the theory of the anthropologists 
must be sustained, if supported by sub- 
stantial evidence. 

It will be noted that the findings and 
order of the Commission attempt to straighten 
out the situation by requiring the display 
of Indian jewelry for sale by label, stamp, 
catalogue, advertisement, or otherwise, to 
specify that a machine has been used in 
rolling, pressing, or ornamenting the In- 
dian-made article, but it is silent as to the 
use of rolled silver in the initial slugs and 
the modern blow-torch in the annealing 
process, and specifically permits the use 
of hand tools however manufactured as 
well as the buffing wheel. There appears 
to be nothing in the order which requires 
the representation that the manufacturing 
operation must be performed exclusively 
by Indians. 


We believe that the Commission has been 
arbitrary in selecting for partial considera- 
tion the methods of machine use entering 
into the manufacture of Indian-made jew- 
elry, in that it specifically. eliminates cer- 
tain machines without notice given of their 


‘use and exempts other equally modern 


machines in regard to which no notice is 
required. This is not in a true sense a 
If the 
public is entitled to be advised along the 
line of distinguishing articles made through 
primitive methods and those manufactured 
through more modern methods, the field 
should be covered throughly. While we 


1 55,073 


222 


_ Court Decisions 


Rathbun v. U. S. 


believe in a technical sense that the evi- 
dence is sufficient to support and sustain 
the order of the Commission in its general 
purpose and intent, yet surely it should be 
modified in such a way as to show, through 
label, stamp, catalogue, or advertisement, 
that the process’ of manufacture is per- 
formed by Indians and to specify the steps. 
in which there is a use of modern machinery 
as distinguished from the primitive meth- 
ods. This may be accomplished by extend- 
ing the specifications which must be 
included in the catalogue, label, stamp, or 
advertisement, or such other device as may 
be used. By the order of the Commission 
obviously a standard for the commercial 
handling of jewelry made by Indians of 
the Southwestern United States is set up. 
It must in the nature of things be a rule 
which binds not only the respondent, but 
other Indian traders and dealers, as well 
as the Indian himself if he deals with the 
public. The plan to be proposed will op- 
erate with fairness and equality upon the 
Indian, the respondent, other traders, and 
the public, so that it may be known ex- 
actly what type of article, as to the process 
of manufacture, is being offered for sale. 
In this way those who desire to purchase 
Indian jewelry manufactured by primitive 
methods can be fully advised by the adver- 
tised inducement that perhaps the Indian 
silversmith has become modernized in his 
methods and may avoid his handiwork if 
it does not appeal to their esthetic tastes. 

The order of the Commission should ac- 


cordingly be modified. 

Beginning with the second paragraph 
of the Commission’s order, it will be modi- 
fied so as to read as follows: 

“Tt is now ordered that respondents, its agents, 
representatives, and employees, shall ceasé and desist 
from designating, describing, or offering any of its 
silver jewelry products, made partly by machinery, 
for sale in interstate commerce by label, stamp, 
catalogue, advertisement, or otherwise, as ‘Indian’ or 
‘Indian-made,’ either with or without the addition 
of the word ‘jewelry’ or the addition of a word or 
words for the class of article, as ‘bracelet’, ‘ring’, 
‘concha belt’, or the like, unless the label, stamp, 
catalogue or advertising shall clearly and expressly 
state, in immediate context with the said descriptive 
terms in conspicuous lettering at least three-quarters 
as high and three-quarters as wide as the lettering 
of said descriptive terms, that the jewelry so desig- 
nated, described or offered— 

(a) Has been made by Indians. 

(b) Has been manufactured from silver slugs made 
from machine-rolled silver. 

(c) Has been manufactured from machine-rolled 
sheet silver. 

(d) Has been ornamented with turquois (or other 
stones) not made by Indians. 

(e) In the manufacture, a rolling machine has 
been used. 

(f) In the manufacture, a pressing machine has 
been used. 

(g) In the manufacture, dies or matrices made by 
white men have been used. 

(h) In the manufacture, dies or matrices made by 
write -men and propelled by machines have been 
used. 

(i) In the manufacture, a buffing wheel for polish- 
ing has been used. 

That only so many of the specifications above 
enumerated shall be set forth as to correctly state 
the process of manufacture of the article.” 


A decree will issue in due course affirm- 


ing the order of the Commission as so 
modified, each party to pay its own costs. 


If 55,074] Samuel F. Rathbun, as Executor of the Estate of William E. Humphrey, 


Deceased. v. The United States. 


Supreme Court of ih P 
27. 1935. rt of the United States. 


No. 667.—October Term, 1934. becided May 


On Certificate from the Court of Claims. 


The provisions of section 1 of the Federal Trade Commission Act, stating that “any 
commissioner may be removed by the President for inefficiency, neglect of duty, or 
malfeasance in office,” are held to prevent the President from removing a commissioner 
except upon one or more of the causes named. 


Whether the power of the Presiden: 


t to remove an officer shall prevail over the 


authority of Congress to condition the power by fixing a definite term and precluding 


a removal except for cause, will depend upon the character of the office. 


of the President alone to 
No removal can be made of an officer 
prescribed term for which the offi 
named in the applicable statute. 


The power 


make the removal is confined to purely executive officers. 
: quasi-legislative and quasi-judicial during the 
cer is appointed, except for one or more of the causes 


The provisions of section 1 of the F isSi i 

J ederal Trade Commission Act restricting the 
President’s power of removal of Federal Trade Commissioners to removal upon apeniied 
causes only is a valid limitation under the Constitution. 


Mr. Justice SurHerLAND delivered the 
opinion of the Court. 

Plaintiff brought suit in the Court of 
Claims against the United States to re- 


9 55,074 


cover a sum of money alleged to be due 
the deceased for salary as a Federal Trade 
Commissioner from October 8, 1933, when 
the President undertook to remove him 
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from othce, to the time of his death on 
February 14, 1934. The court below has 
certified to this court two questions (Act 
of February 13, 1925, .§ 3\:(a);.c.. 229, 43 
Stat. 936, 939, 28 U. S. C. § 288), in respect 
of the power of the President to make the 
removal. The material facts which give 
rise to the questions are as follows: 

William E. Humphrey, the decedent, on 
December 10,. 1931, was nominated by 
President Hoover to succeed himself as a 
member of the Federal Trade Commission, 
and was confirmed by the United States 
Senate. He was duly commissioned for 
a term of seven years expiring September 
25, 1938; and, after taking the required 
oath of office, entered. upon his duties. 
On July 25, 1933, President Roosevelt ad- 
dressed a letter to the commissioner ask- 
ing for his resignation, on the ground 
“that the aims and purposes of the Admin- 
istration with respect to the work of the 
Commission can be carried out most ef- 
fectively with personnel of my own selec- 
tion,” but disclaiming any reflection upon 
the commissioner personally or upon his 
services. The commissioner replied, ask- 
ing time to consult his friends. After 
some further correspondence upon the sub- 
ject, the President on August 31,, 1933, 
wrote the commissioner expressing the 
hope that the resignation would be forth- 
coming and saying: 

“You will, I know, realize that I do not feel that 
your mind and my mind go along together on either 
the policies or the administering of the Federal 
Trade Commission, and, frankly, think it is best 


for the people of this country that I should have a 
full confidence.” 


The commissioner declined to resign; and 
on October 7, 1933, the President wrote 
him: 

“Effective as of this date you are hereby removed 
from the office of Commissioner of the Federal Trade 
Commissién.’”” y 


Humphrey never acquisced in this ac- 
tion, but continued thereafter to insist 
that he was still a member of the commis- 
sion, entitled to perform its duties and re- 
ceive the compensation provided by law at 
the rate of $10,000 per annum upon 
these other facts set forth in the cer- 
tificate, which we deem it unnecessary to 
recite, the following questions are certified: 

“1, Do the provisions of section 1 of the Federal 
Trade Commission Act, stating that ‘any commis- 
sioner may be rernoved by the President for ineffi- 
ciency, neglect of duty, or malfeasance in office, 
restrict or limit the power of the President to remove 
a commissioner except upon one or more of the 
causes named? : ; : 

“If the foregoing question is: answered in the 
affirmative, then— ; 

“2. If the power of the President to remove a 
commissioner is restricted or limited as shown by 
the foregoing interrogatory and the answer made 
thereto, is such a restriction or limitation valid under 
the Constitution. of the United States?” 


‘The Federal Trade Commission Act, 
Cuoilee sor Stale 7 iy 15s Sun Oens 4 lea! 
creates a commission of five members to 
be appointed by the President by and with 
the advice and consent of the Senate, and 
$ 1 provides: 

“Not more than three of the commissioners shall 
be members of the same eal epee party. The first 
commissioners appointed shall continue in office for 
terms of three, four, five, six, and seven years, re- 
spectively, from the date of the taking effect of this 
Act, the term of each to be designated by the Presi- 
dent, but their successors shall be appointed for 
terms of seven years, except that any person chosen 
to fill a vacancy shall be appointed only for the 
unexpired term of the commissioner whom he shall 
succeed. The commission shall choose a chairman 
from its own membership. No commissioner shall 
engage in any other business, vocation, or employ- 
ment. Any commissioner may be removed by the 
President for inefficiency, neglect of duty, or mal- 
feasance in office. . . .” 


Sec. 5 of the act in part provides: 

“That unfair methods of competition in commerce 
are hereby declared unlawful. 

_“The commission is hereby empowered and 

directed to prevent persons, partnerships, or cor- 
porations, except banks, and common carriers sub- 
ject to the Acts to regulate commerce, from using 
unfair methods of competition in commerce.” 
In exercising this power, the commission 
must issue a complaint stating its charges 
and giving notice of hearing upon a day to 
be fixed. A person, partnership, or cor- 
poration proceeded against is given the 
right to appear at the time and place fixed 
and show cause why an order to cease and 
desist should not be issued. There is pro- 
vision for.intervention by other interested. 
If the commission finds the method of 
competition is one prohibited by the act, 
it is directed to make a report in writing 
stating its findings as to the facts, and to 
issue and cause to be served a cease and 
desist order. If the order is disobeyed, the 
commission may apply to the appropriate 
circuit court of appeals for its enforce- 
ment. The party subject to the order may 
seek and obtain a review in the circuit 
court of appeals in a manner provided by 
the act. : ; 

Sec. 6, among other things, gives 
the commission wide powers of investiga- 
tion in respect of certain corporations sub- 
ject to the act, and in respect of other 
matters, upon which it must report to Con- 
gress with recommendations. Many such 
investigations have been made, and some 
have served as the basis of congressional 
legislation. 

Sec. 7 provides: 

“That in any suit in equity brought by or under 
the direction of the Attorney General as provided in 
the antitrust Acts, the court may, upon the con- 
clusion of the testimony therein, if it shall be then 
of opinion that the complainant is entitled to relief, 
refer said suit to. the commission, as a master’ in 
chancery, to ascertain and report an appropriate 
form of decree, therein. The commission sHall pro- 
ceed upon such notice to the parties and under such 


tules of procedure as the court may prescribe, and 
upon the coming in of such report such exceptions 
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may be filed and such proceedings had in relation 
thereto as upon the report of a master in other equity 
causes, but the court may adopt or reject such re- 
port, in whole or in part, and enter such decree as 
the nature of the case may in its judgment require. 


First. The question first to be considered 
is whether, by the provisions of §1 of the 
Federal Trade Commission Act already 
quoted, the President’s power is limited to 
removal for the specific causes enumerated 
therein. The negative contention of the 
government is based principally upon the 
decision of this court in Shurtleff v. United 
States, 189 U. S. 311. That case involved 
the power of the President to remove a 
general appraiser of merchandise appointed 
under the Act of June 10, 1890, 26 Stat. 131. 
Sec. 12 of the act provided for the ap- 
pointment by the President, by and with 
the advice and consent of the Senate, of 
nine general appraisers of merchandise, 
who “may be removed from office at any 
time by the President, for inefficiency, 
neglect of duty, or malfeasance in. office.” 
The President removed Shurtleff without 
assigning any cause therefor. The Court 
of Claims dismissed plaintiff’s petition to 
recover salary, upholding the President’s 
power to remove for causes other than 
those stated. In this court Shurtleff relied 
upon the maxim expressio unius est exclusio 
‘alterius; but this court held that, while the 
rule expressed in the maxim was a very 
proper one and founded upon justifiable 
‘reasoning in many instances, it “should not 
be accorded controlling weight when to 
do so would involve the alteration of the 
universal practice of the government for 
over a century and the consequent curtail- 
ment of the powers of the executive in 
such an unusual manner.” What the court 
meant by this expression appears from a 
reading of the opinion. That opinion— 
after saying that no term of office was fixed 
by the act and that, with the exception of 
judicial officers provided for by the Con- 
stitution, no civil officer had ever held of- 
fice by life tenure since the foundation of 
the government—points out that to con- 
strue the statute as contended for by Shurt- 
leff would give the appraiser the right to 
hold office during his life or until found 
guilty of some act specified in the statute, 
the result of which would be a complete 
revolution in respect of the general tenure 
of office, effected by implication with re- 
gard to that particular office only. 


“We think it quite inadmissible,” the court said 
(p. 316, 318), ‘to attribute an intention on the 
part of Congress to make such an extraordinary 
change in the usual rule governing the tenure of 
office, and one which is to be applied to this par- 
ticular office only, without stating such intention in 
pie and explicit language, instead of leaving it to 
e implied from doubtful inferences. . . . e 
cannot bring ourselves to the belief that Congress 
ever intended this result while omitting to use lan- 
guage which would put that intention beyond doubt.” 
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These circumstances, which led the court 
to reject the maxim as inapplicable, are 
exceptional. In the face of the unbroken 
precedent against life tenure, except in the 
case of the judiciary, the conclusion that 
Congress intended that, among all other 
civil officers, appraisers alone should be 
selected to hold office for life was so ex- 
treme as to forbid, in the opinion of the 
court, any ruling which would produce that 
result if it reasonably could be avoided. 
The situation here presented is plainly and 
wholly different. The statute fixes a term 
of office, in accordance with many prece- 
dents. The first commissioners appointed 
are to continue in office for terms of three, 
four, five, six, and seven years, respec- 
tively; and their successors are to be ap- 
pointed for terms of seven years—any 
commissioner being subject to removal by 
the President for inefficiency, neglect of 
duty, or malfeasance in office. The words 
of the act are definite and unambiguous. 

The government says the phrase “con- 
tinue in office” is of no legal significance 
and, moreover, applies only to the first 
commissioners. We think it has signif- 
icance. It may be that, literally, its appli- 
cation is restricted as suggested; but it, 
nevertheless, lends support to a view con- 
trary to that of the government as to the 
meaning of the entire requirement in re- 
spect of tenure; for it is not easy to sup- 
pose that Congress intended to secure the 
first commissioners against removal except 
for the causes specified and deny like se- 
curity to their successors. Putting this 
phrase aside, however, the fixing of a defi- 
nite term subject to removal for cause, 
unless there be some countervailing provi- 
sion or circumstance indicating the ce@n- 
trary, which here we are unable to find, is 
enough to establish the legislative irttent 
that the term is not to be curtailed in the 
absence of such cause. But if the intention 
of Congress that no removal should be 
made during the specified term except for 
one or more of the enumerated causes were 
not clear upon the face of the statute, as 
we think it is, it would be made clear by a 
eonsideration of the character of the com- 
mission and the legislative history which 
accompanied and preceded the passage of 
the act. 

The commission is to be non-partisan; 
and it must, from the very nature of its 
duties, act with entire impartiality. It is 
charged with the enforcement of no policy 
except the policy of the law. Its duties are 
neither political nor executive, but predomi- 
nantly quasi-judicial and quasi-legislative. 
Like the Interstate Commerce Commission, 
its members are called upon to exercise 
the trained judgment of a body of experts 

appointed by law and informed by ex- 
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perience.” Illinois Cent. &c..R. R. v. Inter. 
Com. Comm., 206 U. S. 441, 454; Standard 
se Co. v. Umted States, 283 U. S. 235, 238- 

The legislative reports in both houses of 
Congress clearly reflect the view that a 
fixed term was necessary to the effective 
and fair administration of the law. In the 
report to the Senate (No. 597, 63rd Cong., 
2d Sess., pp. 10-11) the Senate Committee 
on Interstate Commerce, in support of:the 
bill which afterwards became the act in 
question, after referring to the provision 
fixing the term of office at seven years, 
so arranged that. the membership would 
not be subject to complete change at any 
one time, said: 

“The work of this commission will be of a most 
exacting and difficult character, demanding persons 
who have experience in the problems to be met— 
that is, a proper knowledge of both the public re- 
quirements and the practical affairs of industry. It 
is manifestly desirable that the terms of the com- 
missioners shall be long enough to give them an 
opportunity to acquire the expertness in dealing with 
these special questions concerning industry that 
comes from experience.” 

The report declares. that one advantage 
which the commission possessed over the 
Bureau of Corporations (an executive sub- 
division in the Department of Commerce 
which was abolished by the act) lay-in the 
fact of its independence, and that it was 
essential that the commission should not 
be open to the suspicion of partisan direc- 
tion. The report quotes (p. 22) a state- 
ment to the committee by Senator Newlands, 
who reported the bill, that the tribunal 
should be of high character and “inde- 
pendent of any department of the govern- 
ment. a board or commission of 
dignity, permanence, and ability, inde- 
pendent of executive authority, except in 
its selection, and independent in character.” 

The debates in both houses demonstrate 
that the prevailing view was that the com- 
mission was not to be “subject to anybody 
in the government but only to 
the people of the United States”; free from 
“political domination or control” or the 
“probability or possibility of such a thing”; 
to be “separate and apart from any existing 
department of the government—not subject 
to the orders of the President.” 

More to the same effect appears in the 
debates, which were long and thorough and 
contain nothing to the contrary. While 
the general rule precludes the use of these 
debates to explain the meaning of the 
words of the statute, they may be consid- 
ered as reflecting light upon its general 
purposes and the evils which it sought to 
remedy. Fed. Trade Comm. v. Raladam Co., 
283 U. S. 643, 650. ; 

Thus, the language of the act, the legis- 
lative reports, and the general purposes of 
the legislation as reflected by the debates, 


all combine to demonstrate the Congres- 
sional intent to create a body of experts 
who shall gain experience by length of 
service—a body which shall be independent 
of executive authority, except in its selection, 
and free to exercise its judgment without 
the leave or hindrance of any other official 
or any department of the government. To 
the accomplishment of these purposes, it 
is clear the Congress was of opinion that 
length and certainty of tenure would vitally 
contribute. And to hold that, nevertheless, 
the members of the commission continue 
in office at the mere will of the President, 
might be to thwart, in large measure, the 
very ends which Congress sought to realize 
by definitely fixing the term of office. 


We conclude that the intent of the act 
is to limit the executive power of removal 
to the causes enumerated, the existence of 
none of which is claimed here; and we pass 
to the second question. 


Second. To support its contention that 
the removal provision of §1, as we have 
just construed it, is an unconstitutional 
interference with the executive power of 
the President, the government’s chief reli- 
ance is Myers v. United States, 272 U.S. 52. 
That case has been so recently decided, 
and the prevailing and dissenting opinions 
so fully review the general subject of the 
power of executive removal, that further 
discussion would add little of value to the 
wealth of material there collected. These 
opinions examine at length the historical, 
legislative and judicial data bearing upon 
the question, beginning with what is called 
“the decision of 1789” in the first Congressi 
and coming down almost to the day when 
the opinions were delivered. They occupy 
243 pages of the volume in which they are 
printed. Nevertheless, the narrow point 
actually decided was only that the Pres- 
ident had power to remove a postmaster 
of the first class, without the advice and 
consent of the Senate as required by act 
of Congress. In the course of the opinion 
of the court, expressions occur which tend 
to sustain the government’s contention, 
but these are beyond the point involved 
and, therefore, do not come within the rule 
of stare decists. In so far as they are out 
of harmony with the views here set forth, 
these expressions are disapproved. A like 
situation was presented in the case of 
Cohens v. Virginia, 6 Wheat. 264, 399, in 
respect of certain general expressions in 
the opinion in Marbury v. Madison, 1 
Cranch 137. Chief Justice Marshall, who 
delivered the opinion in the Marbury case, 
speaking again for the court in the Cohens 
case, said: 

“It is a maxim not to be disregarded, that general 


expressions, in every opinion, are to be taken in 
connection with the case in which those expressions 
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are used. If they go beyond the case, they may be 
respected, but ought, not to control the judgment in 
a subsequent suit when the very point is presented 
for decision. The reason of this maxim’ is obvious. 
The question actually before the Court is investigated 
with care, and considered in its full extent. Other 
principles which may serve to illustrate it, are con- 
sidered in their relation to the case decided, but 
their possible bearing on all other cases is seldom 
completely investigated.” 


And he added that these general expres- 
sions in the case of Marbury v. Madison 
were to be understood with the limitations 
put upon them by the opinion in the 
Cohens case. See, also, Carroll v. Lessee 
of Carroll et al. 16 How. 275, 286-287; 
O’Donoghue v. United States, 289 U. S. 516, 
550. 

The office of a postmaster is so essen- 
tially unlike the office now involved that 
ithe decision in the Myers case cannot be 
accepted as controlling our decision here. 
A postmaster is an executive officer re- 
stricted to the performance of executive 
functions. He is charged with no duty at 
all related to either the legislative or judi- 
cial power. The actual decision in the 
Mvyers case finds support in the theory that 
such an officer is merely one of the units 
in the executive department and, hence, 
inherently subject to the exclusive and 
illimitable power of removal by the Chief 
Executive, whose subordinate and aid he is. 
Putting aside dicta, which may be followed 
if sufficiently persuasive but which are not 
controlling, the necessary reach of the de- 
cision goes far enough to include all purely 
executive officers. It goes no farther;— 
much less does it include an officer who 
occupies no place in the executive depart- 
ment and who exercises no part of the 
executive power vested by the Constitution 
in the President. 

The Federal Trade Commission is an 
administrative body created by Congress 
to carry into effect legislative policies em- 
bodied in the statute in accordance with 
the legislative standard therein prescribed, 
and to perform other specified duties as a 
legislative or as a judicial aid. Such a body 
cannot in any proper sense be character- 
ized as an arm or an eve of the executive. 
Its duties are performed without executive 
leave and, in the contemplation of the stat- 
ute, must be free from executive control. 
In administering the provisions of the stat- 
ute in respect of “unfair methods of com- 
petition”—that is to say in filling in and 
administering the details embodied by that 
general standard—the commission acts in 
part quasi-legislatively and in part quasi- 
judicially. In making investigations and 
reports thereon for the information of Con- 
gress under §6, in aid of the legislative 
power, it acts as a legislative agency. 
Under §7, which authorizes the commis- 
sion to act aS a master in chancery under 
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rules prescribed by the court, it acts as an 
agency of the judiciary. To the extent 
that it exercises any executive function—as 
distinguished from executive power in the 
constitutional sense—it does so in the dis- 
charge and effectuation of its quasi-legis- 
lative or quasi-judicial powers, or as an 
agency of the legislative or judicial depart- 
ments of the government.* 

If Congress is without authority to pre- 
scribe causes for removal of members of 
the trade commission and limit executive 
power of removal accordingly, that power 
at once becomes practically all-inclusive in 
respect of civil officers with the exception 
of the judiciary provided for by the Con- 
stitution. The Solicitor General, at the bar, 
apparently recognizing this to be true, with 
commendable candor, agreed that his view 
in respect of the removability of members 
of the Federal Trade-Commission necessi- 
tated a like view in respect of the Inter- 
state Commerce Commission and the Court 
of Claims. We are thus confronted with 
the serious question whether not only the 
members of these quasi-legislative and 
quasi-judicial bodies, but the judges of the 
legislative Court of Claims, exercising judi- 
cial power (IVilliams v. United States, 289 
U. S. 553, 565-567), continue in office only 
at the pleasure of the President. 

We think it plain under the Constitution 
that illimitable power of removal is not 
possessed by the President in respect of 
officers of the character of those just 
named. The authority of Congress, in cre- 
ating quasi-legislative or quasi-judicial 
agencies, to require them to act in dis- 
charge of their duties independently of 
executive control cannot well be doubted; 
and that authority includes, as an appro- 
priate incident, power to fix the period 
during which they shall continue, and to 
forbid their removal except for cause in 
the meantime. For it is quite evident that 
one who holds his office only during the 
pleasure of another, cannot be depended 
upon to maintain an attitude of indepen- 
dence against the latter’s will. 

The fundamental necessity of maintain- 
ing each of the three general departments 
of government entirely free from the con-: 
tro] or coercive influence, direct or indirect, 
of either of the others, has often been 
stressed and is hardly open to serious ques- 
tion. So much is implied in the very fact 
of the separation of the powers of these 
departments by the Constitution; and in 
the rule which recognizes their essential 


_ * The provision of § 6 (d) of the act which author- 
izes the President to direct an investigation and 
report by the commission in relation to alleged 
violations of the anti-trust acts. is so obviously col- 
lateral to the main design of the act as not to de- 
tract from the force of this general statement as to 
the character of that body. 
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co-equality. The sound application of a 
principle that makes one master in his own 
house precludes him from imposing his 
control in the house of another who is mas- 
ter there. James Wilson, one of the fram- 
ers of the Constitution and a former 
justice of this court, said that the inde- 
pendence of each department required that 
its proceedings “should be free from the 
remotest influence, direct or indirect, of 
either of the other two powers.” Andrews, 
The Works of James Wilson (1896), vol. 
1, p. 367. And Mr. Justice Story in the 
first volume of his work on the Constitu- 
tion, 4th ed., $530, citing No. 48 of the 
Federalist, said that neither of the depart- 
ments in reference to each other “ought 
to possess, directly or indirectly, an over- 
ruling influence in the administration of 
their respective powers.” And see O’Don- 
aghue v. United States, supra, at p. 530-531. 

The power of removal here claimed for 
the President falls within this principle, 
since its coercive influence threatens the 
independence of a commission, which is 
not only wholly disconnected from the 
executive department, but which, as already 
fully appears, was created by Congress as 
a means of carrying into operation legis- 
lative and judicial powers, and as an agency 
of the legislative and judicial departments. 

In the light of the question now under 
consideration, we have reexamined the 
precedents referred to in the Mvers case, 
and find nothing in them fo justify a con- 
clusion contrary to that which we have 
reached. The so-called “decision of 1789” 
had relation to a bill proposed by Mr. 
Madison to establish an executive Depart- 
ment of Foreign Affairs. The bill provided 
that the principal officer was “to be remov- 
able from office by the President of the 
United States.” This clause was changed 
to read “whenever the principal officer shall 
be removed from office by the President of 
the United States” certain things--should 
follow, thereby, in connection with the de- 
bates, recognizing and confirming, as the 
court thought in the Myers case, the sole 
power of the President in the matter. We 
shall not discuss the subject further, since 
it is so fully covered by the opinions in the 
Myers case, except to say that the office 
under consideration by Congress was not 
only purely executive, but the officer one 
who was responsible to the President, and 
to him alone, in a very definite sense. A 
reading of the debates shows that the Pres- 
ident’s illimitable power of removal was 
not considered in respect of other than 
executive officers. And it is pertinent to 


observe that when, at a later time, the 
tenure of office for the Comptroller of the 
Treasury was under consideration, Mr. 
Madison quite evidently thought that, since 
the duties of that office were not purely 
of an executive nature but partook of the 
judiciary quality as well, a different rule 
in respect of executive removal might well 
apply. 1 Annals of Congress, cols. 611-612. 

In Marbury v. Madison, supra, p. 
165-166, it is made clear that Chief Justice 
Marshall was of opinion that a justice of 
the peace for the District of Columbia was 
not removable at the will of the President; 
and that there was a distinction between 
such an officer and officers appointed to aid 
the President in the performance of his 
constitutional duties. In the latter case, 
the distinction he saw was that “their acts 
are his acts” and his will, therefore, con- 
trols; and by way of illustration, he ad- 
verted to the act establishing the department 
of Foreign Affairs, which was the subject 
of the “decision of 1789.” 

The result of what we now have said is 
this: Whether the power of the President 
to remove an officer shall prevail over the 
authority of Congress to condition the 
power by fixing a definite term and pre- 
cluding a removal excépt for cause, will 
depend upon the character of the office; 
the Myers decision, affirming the power of 
the President alone to make the removal, 
is confined to purely executive officers; and 
as to officers of the kind here under con- 
sideration, we hold that no removal can be 
made during the prescribed term for which 
the officer is appointed, except for one or 
more of the causes named in the applicable 
statute. 

To the extent that, between the decision 
in the Mvers case, which sustains the un- 
restrictable power of the President to re- 
move purely executive officers, and our 
present decision that such power does not 
extend to an office such as that here in- 
volved, there shall remain a field of doubt, 
we leave such cases as may fall within it 
for future consideration and determination 
as they may arise. 

In accordance with the foregoing, the 
questions submitted are answered. 

Question No. 1, Yes. 

Question No. 2, Yes. 

Mr.Justice McREYNoLDs agrees that both 
questions should be answered in the af- 
firmative. A separate opinion in Myers v, 
United States, 272 U. S. 178, states his views 
concerning the power of the President to 
remove appointees. 
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[1 55,075] E. Griffiths Hughes, Inc. v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. Decided June 3, 1935. 


The Federal Trade Commission’s order to cease and desist representing that 
“Kruschen Salts” will reduce excessive fat, that “Radox Bath Salts” have therapeutic 
value in a bath, that the salts release great quantities of oxygen, that their use has the 
effect of treatments at spas, that they stimulate the body, and that they are imported 


from England, is affirmed. 


The finding of the Commission, after conflicting evidence, is binding upon the courts. 


The trial examiner’s discretionary ruling, refusing certain medical-evidence upon 
the finding that the tests were not scientifically conducted or controlled and that the 
evidence thereto was entitled to but little weight, offers no justification for reversal. 


Affirming an order of the Federal Trade Commission, Complaint No. 1966. 


Before: Manron, Swan and Cuass, Circuit Judges. 


Petition to review an order of the Federal Trade Commission. 


Inc., files the petition. Order affirmed. 


Albert Edward Mavers, Esq. Attorney 
for Petitioner. W. T. Kelley, Esq., Chief 
Counsel, Federal Trade Commission. Mar- 
tin A. Morrison, Esq., Asst. Chief Counsel. 
Harry D. Michael, Esq., Trial Attorney. 
James W. Nichol, Esq., Special Attorney, 
Attorneys for Respondent. 


Per Curiam 


The order here sought to be reviewed di- 
rects the petitioner, in the distribution in 
interstate commerce of “Kruschen Salts” 
and “Radox Bath Salts”, to cease and de- 
sist from representing, directly or indirect- 
ly (1) that “Kruschen Salts” constitutes a 
cure or remedy for obesity or that it will 
of itself reduce excessive fat; (2) that 
“Radox Bath Salts” has therapeutic value 
when used in a bath; that it releases great 
quantities of oxygen when so used, and 
that its use at home combines the proper- 
ties of world famous Spas or produces the 
effect of treatment at such places; that it 
stimulates or energizes the body; or that it 
is imported from England. 


As to the Kruschen Salts and its quali- 
ties as a cure or remedy for obesity or 
that it will reduce excess fats, there was a 
conflict of evidence before the Commission. 
The evidence sufficiently supports the find- 
ing that it would not reduce fat or act asa 
remedy for obesity. While there was tes- 
timony of physcians in general practice, 
who testifed to good results in reducing 
fat, the Commission did not accept such 
testimony but, on the contrary, accepted 
that offered on behalf of the Commission. 
This finding, having evidence to support 
it, is binding upon the courts, Fed. Trade 
Commission v. Algoma Lumber Company, 291 
U. S. 67, 73; Fed. Trade Comm. v. Bias. 
23 Fed. 2d. 615, 619 (C. C. A. 2); Harriet 
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Hubbard Ayer, Inc. v. Fed. Trade Comm., 
15 Fed. 2d, 274 (G2@2 A. 2): 


There was testimony of competition, in 
interstate commerce, of the Kruschen 
Salts with products of other manufactur- 
ers having a saline laxative. The evidence 
sufficiently supported the finding of the 
Commission. The list of products so in 
competition was sufficiently large in num- 
ber to justify the order entered. Petitioner 
used the same advertising as to reduction 
of excess fats while in competition with 
products sold by competitors. 


The public had an interest because of 
false advertising and misstatements as to 
the qualities and results of the use of 
these salts. Such practice may be restrain- 
ed. Fed. Trade Comm. v. Winsted Hosiery 
Co., 258 U. S. 483, 493; Fed. Trade Comm. v. 
Raladam Co., 283 U. S. 643. Such unfair 
methods of competition justify the order 
entered when the public has an interest in. 
its prevention. 


The order against the Radox Bath Salts 
is supported by evidence showing misrep-: 
resentations contained in magazine adver- 
tisements. There was testimony that no 
medical effect is to be derived from the use 
of this preparation in a bath. It is shown 
that when put in water a small amount of 
oxygen is released, but there was no war- 
rant for the exaggerated statement that 
‘St radiats great quantities of oxygen”, or 
the implication that it has therapeutic ef- 
fect and that the use of Radox at home 
would produce results equal to treatment 
at spas. The latter statement was found 
to be erroneous, since treatment at spas 
contemplated dieting, purgation, exercise, 
and a regulatory routine of existence in 
addition to the baths. The implication that 
Radox is imported from England was like- 
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wise found to be erroneous. It is pre- 
pared and packaged in this country. All 
bath salts were found to be in competition. 
This evidence is sufficient to support the 
findings. 

Complaint is made of the refusal of the 
trial examiner to admit certain medical evi- 
dence offered. The Commission found that 
the tests made were “not scientifically con- 
ducted or controlled”, and. that the evi- 
dence in regard thereto was entitled to but 
little -weight. This evidence was offered 
at a hearing for the receipt of surrebuttal 
evidence held October 27, 1932. The tests 
were made in June, 1922, after the comple- 
tion of the Commission’s original case, 


which was closed April 15, 1932, and after. 


three separate hearings had been held for 
the receipt of petitioner’s evidence. The 
petitioner had ample time to plan its de- 


fense and offer evidence, and to make these 


tests prior to the first date when the peti- 
tioner started to introduce its testimony. 
The examiner’s discretionary ruling as made, 
offers no justification for reversal. 

Petitioner’s methods have been found*to 
be unfair in that its representations in re- 
gard to its products are misstatements of 
fact and are misleading. The products are 
sold in interstate commerce and in com- 
petition with the products of other manu- 
facturers- Selling by the use of false and 
misleading statements necessarily injures 
or tends to injure petitioner’s competitors. 
Fed. Trade Comm. v. Winsted Hosiery Co., 
supra; Fed. Trade Comm. v. Artloom Corp., 
69 Fed. 2d, 36. Such injury to competitors 
or tendency to injure, fully establishes the 
public interest. Therefore, there was juris- 
diction under §5 of the Federal Trade 
Commission Act. 

Order affirmed. 


[1 55,076] J. G. Dodson and Mrs. C. M. Dodson, co-partners trading as The Ironized 
Yeast Company v. Federal Trade Commission. 


United States Circuit Court of Appeals, Sixth Circuit. 


No. 6886. June 3, 1935. 


Petition to review an order of the Federal Trade Commission. 


An order of the Federal Trade Commission forbidding misrepresentations of the 
curative powers of ironized yeast is affirmed. 


Affirming an order of the Federal Trade Commission, Complaint No, 1972. 


Order 


Before MoorMAn, Hicxs and Simons, Cir- 
cuit Judges. 

It appearing to the court, upon a con- 
sideration of the record in this proceeding, 
that the findings of fact made by the re- 
spondent, Federal Trade Commission, are 


amply supported by evidence, and that they 
are legally sufficient to authorize the re- 
spondent to issue the order to cease and 
desist here complained of; 

It is ordered that the order of the re- 
spondent be and the same is hereby af- 
firmed. 

Cuas. H. Moorman. 


{1 55,077] Walter H. Johnson Candy Company v. Federal Trade Commission. 


United States Circuit Court of Appéals for the Seventh Circuit. 


1935. No. 5406. 


Decided June 29, 


Petition for Review of Order of the Federal Trade Commission. 

The Court affirms an order of the Federal Trade Commission forbidding the sale of 
candy in “lottery, prize or draw packages,” which encourages gambling among children, 
holding that a trader may not, by pursuing a dishonest practice, force his competitors 
to’ choose between its adoption or the loss of their trade. 

Affirming Federal Trade Commission Complaint No. 1817. 


Before ALSCHULER, SPARKS, and Fitz- 
Henry, Circuit Judges. 

FirzHenry, Circuit Judge. This matter 
comes before the Court on a petition for 
review filed by the Walter H. Johnson 
Candy Company from an order issued by 
the Federal Trade Commission to cease 
and desist cértain practices held to consti- 


tute an unfair method of competition. 
The Commission found that petitioner 
was engaged in the manufacture and sale 


of candy in interstate commerce; that among 


the candies manufactured by it are certain 
boxes of candy known as lottery, prize or 
draw packages which are so assembled and 
packed as to be resold to the purchasing 
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or 
or 


public, principally children, by lot 
chance; that this constitutes a lottery 
gaming device; that many competitors of 
petitioner regard such method of sale as 
morally bad and encouraging gambling 
among children and therefore refuse to sell 
candy so packed and assembled and are 
thereby put to a disadvantage in compet- 
ing. The Commission held the use of such 
methods by petitioner to be injurious to 
the public and to competitors and that it 
has resulted in the diversion of trade to 
petitioner and is a restraint upon, and a 
detriment to, the freedom of fair and le- 
gitimate competition in the candy industry 
On the basis of these findings of fact, it 
issued the order to cease and desist which 
this court is asked to vacate in these pro- 
ceedings. 

It is contended by petitioner that the 
order which it challenges rests upon a 
record from which much of the evidence 
offered by petitioner was improperly ex- 
cluded. The evidence excluded consisted, 
in large part, of the testimony of parents, 
educators, etc., that these confections were 
purchased extensively by religious denom- 
inational schools for resale to children and 
that they had a wholesome rather than 
a deleterious effect upon the moral de- 
velopment of the children. Other evidence 
which was excluded was the testimony of 
manufacturers of candy that they..had no 
objection, moral or otherwise,.to manu- 
facturing and selling this candy. 

The Commission properly excluded this 
evidence as irrelevant to the issues before 
it. Several manufacturers had _ testified 
that they felt the practice of selling these, 
candies to be unscrupulous and that they 
could not descend to such a practice and 
were therefore put to an unfair disadvan- 
tage in their business. That not all manu- 
facturers believed the. practice to be 
dishonest or that these manufacturers were 


mistaken in their beliefs was clearly im- 
material and irrelevant. The very recent 
case of Federal Trade Commission v. Keppel 
& Bro., 291 U. S. 304, involved facts strik- 
ingly similar to those here. The court 


there said: 

‘* * * a trader*may ‘not, by pursuing a dishonest 
practice, force his competitors to choose between its 
adoption or the loss. of their trade. A method of 
competition which casts upon one’s competitors the 
burden of the loss of business unless they will 
descend to a practice which they are under a power- 
ful moral compulsion not to adopt, even though it 
is not criminal, was thought to involve the kind of 
unfairness at which the statute was aimed.” 


In support of this contention it cites the 
cases of Federal Trade Comm’n_v. Winsted 
Hosiery Co., 258 U. S. 483, and Federal Trade 
Commission v, Algoma Lumber Co., 291. 
ue SS OH 

Nor could the evidence have properly 
been admitted as proof that the proceed- 
ing was not Brought in “the interest of 
the public.” In the Keppel case, supra, the 
Supreme Court held in respect to this same. 
practice of sale and manufacture that it was 
of. the sort which the common law and 
criminal statutes have long deemed con- 


trary to public policy: The court said: 

“For these reasons a‘large share of the industry 
holds out against the device, despite ensuing loss in 
trade, or bows reluctantly to what it’ brands un-' 
scrupulous. It would seem a gross perversion of the 
normal meaning of the word, which is the first 
criterion of statutory construction, to hold that. the 
method is not ‘unfair’.” 


In another part of the same opinion the 
court said: 

“If the practice is unfair within the meaning of 

the act, it is equally clear that the present proceed- 
ing, aimed at suppressing it, is brought, as Sec. 5 
of the act requires, ‘to the interest of the public’.” 
_ The other points raised by petitioner in 
its brief and wpon oral argument have 
been carefully considered. and this court 
finds that the questions raised were decided 
adversely to petitioner in the Keppel case; 
Supra. 


The order of the Commission is affirmed 


[1 55,078] Armand Company, Inc., et al. v. Federal Trade Commission. 
pa States Circuit Court of Appeals for the Second Circuit. -Decided July 1, 


Petition to review an order of the Federal Trade Commission directed against 


The Armand Company, which files the petition. 


Order affirmed. 


An: order of the Federal Trade Commission, directing respondent cosmetic manu- 
facturer. and its dealers to cease entering into agreements establishing and maintain- 
ing resale prices to be charged by dealers and retailers, is affirmed. 


Affirming Federal Trade Commission Complaint No. 1329, 


Before: Manton, SwAN and Cuasg, Circuit Judges. 


W. T. Kelley, Esq., Chief Counsel, Federal Trade 


(Commission; Martin A. Morrison, Esq., Asst. Chief- 
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_Charles Wesley Dunn, Esq., Counsel for Peti- 
tioners. 

MAntTon, Circuit Judge—tThis petition 
seeks a review of an ‘order of the Federal 
Trade Commission directing petitioners to 
cease and desist from (1) entering into 
Or procuring; either directly or indirectly, 
from wholesale or retail dealers, contracts, 
lagreements, understandings, promises or: 
assurances that respondent’s product, or 
any of them, are to be resold by such 
wholesale or retail dealers at prices speci- 
fied or fixed by petitioner; (2) entering into. 
or procuring either directly or indirectly 
from wholesale dealers contracts, under- 
standings, promises or assurances that pe- 
'titioner’s products :are not to be resold 
by such wholesalers to price-cutting retail 
dealers. 


_ The complaint was filed against the pe- 
titioner, an Iowa corporation, and others, 


June 27, 1925, charging the maintenance. 


of resale prices for its products fixed at 
arbitrary levels through the medium of, 
expressed or implied agreements. Sec. 5, 
Trade Commission Act, 38 Stat. 719. After 
extensive hearings and consideration, the 
order appealed from was entered, January 
27, 1933, reciting a finding that the peti- 
tioner was engaged in interstate commerce 
and that its practices were to the preju- 
dice and injury of wholesale and retail 
dealers and the public and are unfair meth- 
ods of competition in commerce. 

If the evidence supports the finding of 
the Commission as to the facts, they must’ 
be accepted by us. Fed. Trade Comm. v. 
Algoma Lumber Co., 291. U. S. 67, 73, 
Federal Trade Commission -v. Balme, 23 
Fed. 2, 615 (C. C. A. 2); Harriet Hubbard 
Ayres, Inc. v. Fed. Trade Comm., 15 Fed. 
2, 274. We are not merely to weigh the 
evidence to see if we would reach the 
same conclusion as did the Commission. 
Fed. Trade Comm. v. Pacific States Paper 
‘Trade Asso., 273 U. S. 52; Eastern States 
Retail Lumber Dealers’ Asso. v. Umited States, 
234 U. S. 600. 


Petitioner’s business is manufacturing 
and selling toilet articles and cosmetics. 
It sells its products to wholesale and re- 
tail dealers throughout the United States. 
and by the use of various means of ad- 
vertising has built up a large and substan- 
tial demand for its products by the public. 

In November, 1919, petitioner adopted 
a plan or policy of suggesting_to dealers 
who purchased its products, the resale 
prices therefor, and at that time, made 
its first public announcement of its policy 
in writing, and caused such to be pub- 
lished and circulated among the wholesale 
and retail druggists of the United States. 
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Since that time its policy has been ex 
pressed orally as well as in writing through 
ats representatives who communicated the 
conditions of its policy in regard to re- 
sale of its product by word of mouth 
Petitioner’s policy, reduced to writing and 
circulated, has been unchanged since 1919, 
and states that the petitioner, in the in- 
terest of fairness and justice to all con- 
cerned, suggests fair resale prices for its 
products and declines’ to sell to dealers 
who effect any other unfair trade prac- 
tices in the merchandising of its products: 
As an evidence of the petitioner’s appre- 
ciation of a purchaser’s “continued and 
active interest” in the merchandising of 
petitioner’s products, its policy was found 
declared to be to include certain free goods 
as a “generous dividend.” Another feature 
of petitioner's merchandising policy wag 
to have the resale of its. products con: 
fined to the wholesale and retail drug’ 
trade, at least as far as such confinement 
was possible. At all times the petitioner 
has made it at least an unwritten part of 
its merchandising policy, to suggest to 
wholesale dealers that they do not sell 
petitioner’s products to department stores. 


Beginning with the year 1920, petitioner 
requested all dealers who wished to buy 
its products—the request being made ei- 
ther directly or through petitioner’s sales- 
men—to make a written and_ signed 


“declaration of intention” as to the manner 


in which it was proposed to resell peti- 
tioner’s products, and all dealers received. 
a model form of declaration of intention, 
which was required to be signed by the’ 
dealers and returned to the petitioner. This 
form stated that it was the purpose of the 
dealér who signed it to observe the fair 
resale prices suggested by the petitioner 
for its products, and that the declaration 
of intention was made freely and volun- 
tarily and was not to be understood as: 
either an express or implied obligation or, 
agreement on the part of the dealer. It 
was further declared that the intention to 
observe petitioner’s suggested resale prices 
was in recognition of petitioner’s right to 
refuse to sell to dealers who did not charge, 
petitioner's suggested retail prices. The 
declaration of intention was further stated 
to be that the dealer would sell petitioner’s 
products only within the dealer’s own store 
and that the dealer would not sell the 
products to any other dealer. By a cir- 
cular letter in 1920, petitioner’s salesmen 
were instructed that they might lawfully 
inquire, prior to sale, whether a dealer 
intended to resell at the prices suggested 
by the petitioner and that they might sug- 
gest to a dealer that he write a declara- 
tion of intention to that effect according 
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to the form sent. The salesmen were like- 
wise directed not to make “any agreement 
with the dealers as to the resale prices.” 

Since the first publication in 1919 of 
its merchandising policy, the petitioner has 
from time to time republished it to the 
wholesale and retail dealers, informing 
them that the petitioner declined to sell 
its products to dealers who did not charge 
petitioner’s suggested retail prices. It has 
also been the practice of the petitioner to 
inform dealers that upon receipt of a sat- 
isfactory declaration of their intention as 
to the prices at which they would sell 
petitioner’s products, petitioner would give 
“prompt and interested attention to their 
orders.” 

In 1922, the petitioner discontinued its 
practice of obtaining signed declarations 
of intention from its dealers, and in April 
1923, dealers were informed that declara- 
tions of intention signed by them would 
be considered null and void. But mere 
discontinuance of unfair competitive meth- 
ods, however, is no defense. Fed. Trade. 
Commission v. Wallace, 75 Fed. 2, 733, 738; 
Butterick Co. v. Federal Trade Commission 
4 Fed. 2, 910; Fox Fil Corp. v. Fed. Tradé 
Comm., 296 Fed. 356; Guarantee Veterinary 
Co. v. Fed. Trade Comm., 285 Fed. 853. 
And the discontinuance of this practice 
did not bring about a discontinuance of 
its policy as to resale prices. The record 
is replete with evidence that although dec- 
larations of intention were no _ longer 
obtained or required, agreements or un- 
derstandings were entered into between 
the petitioner and certain dealers whereby 
dealers, in consideration of the sale by 
petitioner of its products to said dealers, 
agreed to refuse to resell petitioner’s prod- 
ucts to retail stores which did not, upon 
resale, charge the retail prices suggested 
by the petitioner. Secret instructions were 
given to salesmen to follow this plan as 
late as September, 1923. And as late as 
September, 1927, petitioner’s president re- 
iterated the same method. In 1923, the 
petitioner entered into an agreement with 
a drug company of Seattle, Wash., where- 
by the drug company agreed not to sell 
petitioner’s product to retail dealers who 
resold the products at a price less than 
that suggested by the petitioner. In pur- 
suance of this agreement, and in coopera- 
tion with the petitioner, the drug company 
has kept a list of those retail dealers in 
its sales territory who are known to be 
price cutters, and it has consistently re- 
fused since entering into that agreement, 
to sell petitioner’s products to such dealers 
because they were price cutters. In 1924, 
a similar agreement was entered into with 
a firm in Louisville, Ky. whereby the latter 
agreed to resell the petitioner’s products 
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at the prices suggested by the petitioner 
in consideration of the fact that petitioner 
would thereafter sell its goods to the drug 
company. Other agreements were made 
by the petitioner with other firms through- 
out the country for the years after 1922, 
the details of which it is unnecessary to 
state here. 


Agreements with these firms, and others, 
indicated clearly a desire to have a tacit 
or oral agreement for the fixing of prices 
on resale or price maintenance. At peti- 
tioner’s suggestion it caused those whole- 
sale dealers, to whom it sold its products, 
to police their territory through their sales- 
men so as to discover what retail dealers 
were selling petitioner’s products below 
the prices fixed by the petitioner, and 
thereby prevent any such retailers from 
obtaining goods from the petitioner. “Sales- 
men” were taught and trained in the pe- 
titioner’s merchandising policy, and their 
specific duty was to ‘instruct dealers, both 
wholesale and retail, in.,that policy. 
Through salesmen and by circularized lit- 
erature, the entire drug trade has been 
plainly informed by the petitioner that any 
‘dealer who failed to sell at petitioner’s 
suggested retail prices would be unable 
to obtain petitioner’s products in the fu- 
ture. Wholesale dealers were informed 
that they would be unable to purchase pe- 
titioner’s products if they resold them to 
any retail dealer who failed to resell at 
petitioner’s suggested prices. In many in- 
stances such price cutters were refused 
sales and were dropped from petitioner’s 
list of customers, but later reinstated upon 
satisfying the petitioner of their willing- 
ness to comply with petitioner’s policy, 
and that thereafter they would maintain 
prices. 

It was found as a fact by the Commis- 
sion that the chief objective of petitioner’s 
merchandising policy was the maintenance 
of the wholesale and retail prices sug- 
gested by the petitioner for its products, 
and that the direct effect of petitioner’s 
practices had been and now is to suppress 
competition among wholesalers and be- 
tween retail dealers engaged in the dis- 
tribution and sale of petitioner’s products. 
The further effect was the constraint im- 
posed upon wholesale and retail dealers 
in selling petitioner’s products at prices 
fixed by the petitioner, and the preventing 
of sale by such dealers of petitioner’s prod- 
ucts at prices which such dealers desired, 
thereby depriving the ultimate purchaser 
of petitioner’s products of that advantage 
of price which otherwise would be theirs 
in a natural and unobstructed flow of com- 
merce under free competition. 
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_ The Commission ccncluded that the pe- 
titioner’s practices were to the prejudice 
and injury of the public and constituted un- 
fair methods of competition in commerce 
and a violation of Section 5 of the 
Trade Commission Act. The findings of 
the Commission are amply supported by 
the evidence. ‘The evidence supports the 
finding that by agreements between peti- 
tioner and its dealers it maintained prices 
and prevented those who would not do 
so from securing petitioner’s products, 


Where a manufacturer tries to maintain 
the resale prices of his goods, by restric- 
tions marked on the goods or otherwise 
communicated to the retailer, a violation 
of these restrictions does not create a cause 
of action in favor of the manufacturer 
either at common law or under the copy- 
right or patent laws, and where resale 
prices are sought to be maintained by a 
system or policy of contracts, combina- 
tions, Or co-operative efforts, such sys- 


tem or policy is illegal and in violation. 


of the anti-trust laws. Fed. Trade Comm. 
v. Beech-Nut Packing Co., 257 U. S. 441; 
Fed. Trade Comm. v. Gratz, 253 U. S. 421, 
427; Umted States. v. Colgate & Co., 250 
U. S. 300; Dr. Miles Medical Co. v. John 
D. Pork & Sons Co., 220 U. S. 373. Public 
interest may exist although the practice 
deemed unfair does not violate any private 
tight. Fed. Trade Comm. v. Klesner, 280 
U. S. 19; Fed. Trade Comm. v. Beech-Nut 
Packing Co., supra; Fed. Trade Comm. v. 
Winsted Hosiery Co., 258 U. S. 483. 


This petitioner dealt with 39,000 retail 
druggists out of a total of 56,000, and 247 
wholesale druggists out of a total of 550. 
The wholesalers and retailers were in com- 
petition with each other in the sale of 
petitioner's products. This is a kind’ of 
competition between wholesalers and re- 
tailers of a product of a single manufac- 
turer which was intended by the decisions 
of the courts to be free and open. The 
policy in question had a tendency to stifle 
competition and was unlawful. 

Order affirmed. 
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United States Circuit Court of Appeals, Sixth Circuit. 


Decided June 29, 1935. 


Application for Enforcement of an Order of the Federal Trade Commission. 


The sale and distribution in interstate transactions of courses of study is commerce 
among the states within the Federal Trade Commission Act. 


Neither the Federal Trade Commission Act nor decisions thereunder require that 
unfair methods of competition must constitute practically a monopoly in the trade in 
order to fall within the prohibitions of the Act. 


The order of the Federal Trade Commission prohibiting the use of the term “civil 
service” and the word “bureau” in the name of a correspondence school, and prohibit- 
ing untruthful representations as to the existence of Government jobs is affirmed. 


The Commission is not authorized to issue a cease and desist order as to practices 
long discontinued, as to which there is no reason to apprehend renewal. 


Modifying and affirming Federal Trade Commission Complaint No. 2117. 
Before Moorman, Simons and ALLEN, Circuit Judges. 


ALLEN, Circuit Judge. This is an appii- 
cation for the enforcement of a cease and 
desist order of the Federal Trade Com- 
mission issued under Section 5 of the Fed- 
eral Trade Commission Act. Title 15, U.S 

., Section 45. The respondent, a corre- 
spondence school, engaged in the sale and 
distribution of courses of study to prepare 
students for civil service examinations, makes 
three contentions in its.answer: 


(1) That the Commission was without 
jurisdiction for the reason that it was con- 
stituted for the purpose of dealing with 
cases involving the sale of commodities 
in interstate commerce, and that while the 
respondent conducted an interstate busi- 
ness, it was not dealing in commodities 
but was selling a service. 

(2) That Section 5 of the Federal Trade 


Commission Act contemplates that the 
methods of unfair competition declared 
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untawtul must be such as to result in a 
practical monopoly in the trade, and that 
no such unfair competition has been shown 
to exist. 


(3) That the evidence adduced before 
the Commission is insufficient to support 
the order. 


The first contention is untenable. The 
Act applies to unfair methods of compe- 
tition “in commerce,” commerce being de- 
fined as including “commerce among the 
several States.” “@itle 15, U> S? G38Sec- 
‘tion 44. In International Textbook Co. v. 
Pigg; 217 U. S. 91, 107, the court held that 
intercourse or communication between per- 
sons in different states by means of cor- 
respondence through the mails is commerce 
among the states within the meaning of 
the Constitution, especially where such in- 
tercourse and communication relate to 
regular continuous business and to the 
making of contracts and the transportation 
of books, papers, etc., pertaining to such 
business, ‘That decision squarely invo]ved 
the selling of service by a correspondence 
school in interstate transactions, and. is 
controlling here. 


The second contention is also without 
merit. 


The jurisdiction of the Commission to 
issue a cease and desist order depends 
upon the existence of three prerequisites: 
(1) That the methods complained of are 
‘unfair; (2) that they are methods of com- 
petition in interstate-commerce, and (3) 
that the proceeding by the Commission to 
prevent the use of the methods appears 
to be in the interest of the public. Federal 
Trade Commission v. Raladam Co., 283 U.S. 
643; Federal, Trade Commission v. Royal 


Milling Co., 288 U. S. 212, 216. 


Neither the statute nor the decisions re- 
quire that unfair methods of competition 
must constitute practically a monopoly in 
the trade in order to fall within the pro- 
hibitions of the Act. 


With reference to the third contention, 
having in view the rule that the findings 


1“Tt is ordered that respondent cease and 
desist from the following practices, to wit: 

“1, The use of the term ‘civil service’ and the 
word ‘Bureau,’ or either of them, in the name under 
which said business is conducted as aforesaid, or of 
any other word or expression therein which implies 
or suggests any connection with the Civil Service 
Commission or the United States Government, or the 
use of any Such representation made in any other 
manner. 

“2, Designating any course offered by any term 
other than by such a term as may correspond to 
some classification used by the United States Civil 
Service Commission at the time such course is offered 
and for which examinations are held by said Com- 
mission. 

“3, Representing that respondent can assist: its 
students in getting Government positions other than 
by assisting them in preparing for examinations. 
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ot the Commission are conclusive if sup- 
ported by evidence (Federal Trade Com- 
mission Act, Section 5, Title 15, U. S. C,, 
Section 45;.Federal Trade Commission v. 
Winsted Hosiery Co., 258 U. S. 483, 491; 
Federal Trade Commission v. Algoma Lum- 
ber Company, 291 U. S. 67, 73), we think 
the evidence sufficient to sustain the 
‘findings upon which are based paragraphs 1, 
2, 3 and 5 of the Commission’s order. 

As to paragraphs 1 and 3, the respond- 
ent admits that it still uses the words 
“Civil Service’ and “Bureau” in its name. 
The Commission found in substance that 
the name of the respondent has a tendency 
to create, and has actually created, the be- 
lief that it represents or has an official 
connection with the United States Civil 
Service Commission, or that it is a bureau 
or agency of the United States Govern- 
ment. 

The similarity of the name “Civil Serv- 
ice Training Bureau, Inc.,” with that of 
the United States Civil Service Commis- 
sion in itself operates to create the false 
impression that this private institution has 
a governmental connection. A number of 
witnesses testified in substance that the 
name made them think that the school 
was an adjunct of the Government. These 
facts justified the Commission in issuing 
that part of its order embodied in para- 
graphs 1 and 3. 


The requirement of paragraph 2 of the 
order was based upon the Commission’s 
finding that while the respondent claimed 
to offer instruction for the civil service, 
qualifying its students to take examina- 
tions fitting them for certain positions, no 
examinations for those positions were held 
Testimony was given to the effect that 
few, if any, civil service examinations were 
held in the lines in which respondent gave 
instruction, and hence applicants were mis- 
led. Numerous witnesses stated that no 
examination or examinations for which 
they had qualified had ever been held. 
This paragraph of the order was based on 
findings sustained by ample evidence. 


“4, Representing the number of civil-service em- 
ployees, the number of appointments made or to be 
made, the time, number or certainty of civil-service 
examinations, or the period of duration of civil- 
service jobs other than as such representations may 
represent the actual facts as they exist at the time 
such representations are made. 


“5. The use of any advertisement which by its 
wording or by the heading under which it is placed, 
or otherwise, represents or implies that Government 
jobs are offered or are to be had or that persons are 
wanted to fill such jobs,.or that the advertisement 
is that of the United States Government or of a 
representative or agent thereof, 


“6. The use of any contract form which represents 
or implies that a Government job is guaranteed.” 
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As to the requirement in paragraph 5 
misleading and “blind” advertisements had 
been used, implying that there were Gov- 
ernment jobs available, and that the re- 
spondent was an agent or representative 
of the Government. While this practice 
was modified, the answer shows that 
“blind” advertisements were still being 
used after the filing of the complaint. 
However, this part of the order should be 
modified so as to prohibit only untruthful 
representations as to the existence of Gov- 
ernment jobs or that persons are wanted 
to fill such jobs. There may be times in 
the future when such representations can 
truthfully be made. With this modifica- 
tion, the facts adduced justify the issuance 
of paragraph 5 of the order. 

With reference to paragraphs 4 and 6, 
the practices described in these paragraphs 
which were admitted to have been car- 
ried on formerly by the respondent were 
demonstrated by uncontroverted evidénce 
to have been discontinued in 1932. The 
misrepresentations as to the number of 
civil service employees, the nature of the 
positions available, etc., were made by re- 
spondent’s salesmen, aided in their inter- 
views by an inaccurate booklet. Respondent 
suppressed the booklet and warned the 


salesmen not to use the information. A 
misleading guaranty of refund which had 
been employed in respondent’s contract 
form was actually interpreted as consti- 
tuting the guaranty of a Government job. 
This was altered, and these practices were 
discontinued by respondent prior to Sep- 
tember 16, 1933, when the proceeding be- 
fore the Commission was instituted. The 
Commission is not authorized to issue a 
cease and desist order as to practices long 
discontinued, and as to which there is no 
reason to apprehend renewal. L. B. Silver 
Co. v. Federal Trade Commission, 292 Fed. 
752; cf. United States v. U. S. Steel Corp., 
251 U.S. 417, 445. 


The order of the Commission is modi- 
fied by the elimination of paragraphs 4 
and 6, and paragraph 5 is modified so as 
to prohibit untrttthful representations that 
Government jobs are offered or are to 
be had, or that persons are wanted to 
fill such jobs, and is otherwise affirmed. 
Paragraphs 1, 2 and 3 of the order are 
affirmed. The respondent, its officers, di- 
rectors, agents, representatives, servants 
and employees are ordered to comply with 
the order of the Commission as modified 
and affirmed. 


[] 55,080] The W. T. Rawleigh Company v. R. B. Jones, George R. Bentz, Oscar 


F. Long, et al. 


In the Supreme Court of the State of New Mexico. 
Appeal from the District Court of Eddy County. 


Decided July 1, 1935. 
McGhee, Judge. 


The gist of Section 1 of the Sherman Act is making a, contract or entering into a 
combination in restraint of trade, and where a manufacturer refuses to sell to dealers 
who do not maintain retail prices and keep to certain sales territories, and the dealers 
do maintain such prices and exclusive territories in fear of having their supply of goods 
cut off, there is no violation of the Sherman Act. 


Hervey, Dow, Hill & Hinkle, Roswell, New 
Mexico; Gerrit J. Schutt, Freeport, Illinois; Attor- 


neys for Appellant. 
Caswell S. Neal, C. M. Neal, Carlsbad, New 
New Mexico; 


Mexico; G. . McCrary, Artesia, 
Attorneys for Appellees. 


Opinion 

Watson, J. The W. T. Rawleigh Com- 
pany, an Illinois corporation, manufactures 
medicines, cosmetics, etc. and sells them 
throughout the United States. Its general 
sales plan is to recruit persons as retail 
distributors of its products, with whom it 
enters into written contracts, in which 
such distributors, itinerant or otherwise, 
are called “the buyer.” 


The corporation separately sued four of 
these buyers for goods sold and delivered 
f. o. b. Denver, pursuant to such contracts, 
attaching to each complaint a copy there- 


of. The suits were consolidated and tried 
to the court. Judgment went for the de- 
fendants on the defense, common to all 
the answers, that the contract sued upon 
violated the anti-trust acts of the United 
States and of this State. Plaintiff appeals. 


In the Jones case—and the others will 
not require separate mention—the appel- 
lee relies upon these findings: 


“VIII. The Court finds that the written contract 
herein sued upon was, by the circulars, letters and 
instructions aforesaid sent to defendant by plaintiff, 
who accepted said instructions and complied with 
them, so modified that (a) defendant was required 
to confine his activities in selling plaintiff’s products 
to Roosevelt County, New Mexico, and (b) was 
required to sell said products at retail prices fixed 
by the plaintiff, and (c) was required to devote all 
of his time to the exclusive sale of plaintiff's 
products. 

“TX. The court further finds that the contract 
herein sued upon and the construction placed upon 
it by the parties and the manner of operation under * 
said contract by the parties, had the effect of 
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(a) limiting the trade territory ot the defendant 
Jones to Roosevelt County, New Mexico, and pro- 
hibiting any competition in the sale of its products 
in said County, and (b) of plaintiff fixing the price 
at which defendant Jones sold its prodticts to the 
buying public, and (c) requiring the defendant Jones 
to devote all of his time to the exclusive sale of 
plaintiff’s products. 

“X. The Court further finds that the, contract 
herein sued upon is a part of a general scheme and 
plan upon the part of the plaintiff to (a) restrict 
the territory of its various agents by counties _and 
districts throughout the United States and the State 
of New Mexico and prevent the sale of plaintiff’s 
products in competition upon the open market of the 
State of New Mexico and the United States, and 
(b) to fix and maintain the retail price at which its 
said goods are sold to the buying public in the 
United States and the State of New Mexico, and 
(c) prevent its dealers from engaging in any occu- 
pation or pursuit save and except that of dealing in 
its products and required them to devote their exclu- 
kive time thereto.” 

“XT. The Court further finds that the practical 
Dperation under the céntract herein sued upon has 
the effect in New Mexico of being a contract and 
combination having for its object and which does 
pperate to restrict trade and commerce and to control 
the quantity, price and exchange of the. articles 
manufactured by plaintiff and sold in the State of 
New Mexico, and has the effect of monopolizing the, 


trade and commerce of New Mexico in plaintift’s 
products. ; 
“XJI. The Court further finds that said contract 


is a part of a general scheme and plan upon the 
part of plaintiff and others to restrain the trade and 
commerce of plaintiff’s products in inter-state com- 
merce and to monopolize the trade and commerce of 
the United States, and among the several states, in 
plaintiff’s products.” 

It is probably to be assumed that “the 
contract herein sued upon,’ as the court 
employed the phrase in findings IX, X,, 
and XI, and “said contract” in finding XII, 
means the written contract as the court 
by finding .VIII found it to have been 
modified. At any rate it is here conceded 
that the original contract was without vice. 
It is the contract as modified that is at- 
tacked. 


Appellant specifies four points relied up- 
on for reversal, but their independence is 
not strictly observed in argument. Their 
import is that there is no substantial evi- 
dence of a modification of the original 
contract, and that, if the modification the- 
ory fail, there is no case of unlawful con 
tract or combination in restraint of trade. 

The evidence of modification of the orig- 
inal contract is merely to the effect that, 
after the buyers had entered into the con- 

‘tract with the corporation and had been 
launched upon their careers as distributors, 
the corporation, by literature furnished, 
and by letters, circular and personal, 
brought home to all buyers the corpora- 
tion’s insistence upon standard prices and 
exclusive territory, and that the buyers, and 
particularly the defendants, acquiesced in 
the corporation’s plan of controlling these 
matters, through fear of having their sup- 
ply of goods cut off. 

The theory of modification was obviously 
put forward by counsel to bring the de- 
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tense within the principle of Dr. Miles 
Medical Co. v. John D. Park & Sons Co., 
220UE USS 373,31 "Supe. Ch to/08 0) Laea 
992, and to take it out of the principle 
ot U. SM uC olgate ("Co 2504 Ute. Jue. 
39 Sup. Ct. 465, 63 L. ed. 992. Ingenious 
as it is, we are not persuaded of its sound- 
ness. We are unable to fit it anywhere 
into the law of contracts. 


As written out and signed by the par- 
ties, the contract provides that the buyer 
“expressly reserves the exclusive right to 
determine the price, terms and conditions 
upon which, and the place where, he will 
sell the merchandise he buys from the 
seller.” It expressly provides that the 
seller shall have no rights in or power 
over the merchandise sold or over the: 
buyer’s business. The seller then prom- 
ises to furnish certain “books, bulletins, 
service, sales or collection letters, and 
other letters and literature.’ This, “with 
the express understanding that it shall im- 
pose no legal restrictions whatsoever and 
that it shall not alter or modify the writ- 
ten conditions of this contract, nor be 
considered as orders, directions or restrie- 
tions or binding in any way upon the 
buyer,” but to be considered only as “ad- 
vice and suggestions’ which the seller 
“may follow or not as he may choose.” 
Finally it is provided that the contract 
“shall not be changed or modified in any 
way, or by any person, except such change 
or modification shall be first reduced to 
writing, signed and agreed to by both 
parties.” 


_ The bona fides of this contract might 
be doubted. Perhaps it “doth protest too 
much.” The power to terminate it at will 
practically overrides all rights given to or 
reserved by the buyer, except the buyer’s 
right, on termination of the relation, to 
return all goods unsold, at the wholesale 
prices. But, as stated, it is not urged that 
the contract is a mere sham to cloak a 
real understanding and agreement to the 
exact contrary. It is contended that the 
parties subsequently modified the contract. 
_ That simply means that failure to ob- 
ject to, or acquiescence in, the “advice and 
suggestions” contemplated by the contract 
and expressly stipulated to “impose no 
legal restrictions whatsoever’ and not to 
“alter or modify the written conditions” 
of the contract, has in some manner de- 
leted the provision that the buyer “ex- 
pressly reserves the exclusive right to 
determine the price, terms and conditions 
upon which, and the place where, he will 
sell the merchandise he buys from the 
seller.” 
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It means that when acquiescence in the 
advice and suggestions had gone far enoug 
to amount to modification, the buyer nee 
have breached the contract if he had made 
a sale below the set price or in alien 
territory; so breached it possibly as to 
release the corporation from the only prom- 
ise it has really made, to take the buyer’s 
unsold stock off his hands at wholesale 
prices. 


The right of the corporation to advise 
and suggest without altering contract rights 
would seem to imply the right of the buyer 
to acquiesce in the advice and follow the 
suggestions without changing the contract. 


If the buyers desired to avoid such a 
modification as this, how should they have 
proceeded? Should they have made a few 
sales at cut rates, or have made a few 
incursions into other territory, to enable 
them to prove non-acquiescence? Or should 
they have put up signs, “While I do not 
exercise, or now care to exercise, the right 
to cut prices, I claim that right’? 


‘The distinction between the two cases 
mentioned (the Miles case and the Colgate 
case) is of great importance to this de- 
cision. The Supreme Court has pointed 
it out patiently more than once to counsel 
and jurists who had not grasped it. 


The gist of the statute, the violation of 
which is relied upon as releasing appel- 
lant’s debtors; is’ making a contract, or en- 
tering into.a combination in restraint of 
trade. 


The Dr. Miles Medical Company had 
an elaborate network of contracts designed 
and employed to bring manufacturer, 
wholesaler and retailer into a combination 
to withhold merchandise from cut-rate 
dealers. Each dealer had an active part 
which he contracted to play in the com- 
bination. 


Colgate & Company, as the indictment 
was interpreted, merely had an openly an- 
nounced and everywhere understood busi- 
ness policy. It would not sell to dealers 
who cut prices. It had the same end in 
view. It perhaps accomplished it as well. 
It employed the same ultimate power, the 
refusal to sell its goods. But it acted 
independently. It put no dealer under 
contract obligation to advance its pur- 
pose. 


When first distinguishing the fwo cases, 
the court said: 


“x  * * we must conclude that, as interpreted 
below, the ‘indictment does not charge Colgate & 
Company with selling its products to dealers under 
agreements which obligated the latter not to resell 
except at prices fixed by the company.” 


On the contrary, “In Dr. Miles Medical 
Company v. Park & Sons Co., supra, the 
unlawful combination was effected through 
contracts which undertook to prevent deal- 
ers from freely exercising the right to sell.” 
OE Shy, Colgate & Co., supra. 


Later the distinction, was thus brought 
out: In the Miles case “the effort was 
to destroy the dealers’ independent dis- 
cretion through restrictive agreements.” 
The Colgate decision was “only recogni; 
tion of the manufacturer’s undoubted right 
to specify its resale prices and refuse to 
deal with anyone who failed to maintain 
the same.” And, 


“In the first, the manufacturer but exercises his 
independent discretion concerning his customers and 
there is no contract or combination which imposes 
any limitation on the purchaser. In the second, the 
parties are combined through agreements designed 
to take away dealers’ control of their own affairs 
and thereby destroy competition and restrain the 
free and natural flow of trade amongst the States.” 
U. S. v. Schrader’s Son, Inc., 252 U.S. 85. 


So we see how vital it is for appellees 
to maintain their theory of modification. 
It is not enough to show that appellant 
has schemed and labored to effect restraint 
of trade. It must be shown that it has 
contracted or combined with others to 
that end. If the combination was not ef- 
fected by the contract as signed, when did 
it come into existence? When did any 
of the appellees lose his reserved right to 
sell his own goods at such prices and 
places as he pleased? Appellees had the 
right to acquiesce or not to acquiesce in 
appellant’s advice and suggestions. Nei- 
ther course could change the contract or 
the relation. Appellant had the right to 
refuse to replenish the stocks of the ap- 
pellees.* A threat to do so might coerce; 
it could not modify the contract; it could 
not amount to entering into a combination. 


We do not overlook the principle of 
later decisions that the combination may 
be entered into tacitly as well as formally 
and expressly. Nor do we decide, for we 
are not impressed, that the framing and 
execution of so strange and strained an 
agreement as this will be proof conclusive 
against an actual combination. We do 
hold that, so long as we take this to have 
been the real contract, we cannot predi- 
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cate a combination upon some anomalous 
theory of subsequent modification. 
Finding IX might mean that the written 
contract was not the real agreement; that 
it was deemed wise to have it available 
as a defense for all parties against a charge 
of statute violation; and that the actual 
understanding and undertaking was the 


exact contrary. , 
f this there is no evidence, as we un- 


derstand the record. The burden of proof 
was on appellees, as their defense was 
affirmative. 

No one claims that there was any side 
or nullifying understanding. All that is 
claimed is a yielding of the original con- 
tract rights to the fear that appellant 


would exercise its right to terminate the 


contract, that is refuse to sell. That in 
itself affirms that there was no combina- 
tion. Appellees maintained prices and 
territorial restrictions; not because of ob- 


ligation voluntarily assumed, but from fear 


of consequences if they should not. Ap- 
pellant acted independently in pursuing and 
enforcing its policy. Appellees acquiesced, 
as Colgate’s customers probably did, not 
because combined, but because their own 
interests seemed to lie in acquiescing. 
For purposes of this case, we shall 
assume that, if a contract or combination 
in restraint of trade had here been shown, 


the legal result would have been to re- 
lieve appellees from the duty to pay for 
the goods sold and delivered to them, de-, 
spite the fact that the case as made by 
appellant exhibits no illegality, and that 
appellees have been put to it to plead 
their own wrong. Immunity of debtors is 
not the law’s object however. If and when 
it follows, it is as a somewhat regrettable 
result of the law’s policy of protecting free- 
dom of trade. Here the defense has a 
technical standing. Where the public in- 
terest is but indirectly, incidentally and 
almost imperceptibly involved, we do not 
seek a strained or unsound construction 
to interfere with the course of justice aq 
between parties who, if in the wrong at 
all, are in pari delicto. 


Unable to sustain the affirmative defense 
which prevailed below, it seems necessary 
to reverse the judgment. The cause will 
be remanded with a direction to vacate 
the judgment and findings, and to make 
new findings touching the indebtedness of 
each appellee to the appellant, and to ren- 
der the appropriate judgment thereon. 

It is so ordered. 


_ We concur: Daniel K. Sadler, Chief Jus- 
tice; Andrew H. Hudspeth, Howard L 
Bickley, Justices. Zinn, Justice, did not 
participate. 
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_United States Circuit Court of Appeals for the Seventh Circuit. 


Decided July 13, 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


The right of action under Section 7 of the Sherman Act for inj 
: : . or 
violation of the Act survives the death of the injured person. SURRY (SRE ee 


Persons have no privilege to refuse to answer int i i i 

; S 7 { errogatories which will show th 
guilty of violation of Section 2 of the Sherman Act when at the time of the? tee. 
rogatories the statute of limitations bars any prosecution for such violation. 


Before EVANS, SPARKS, and FITZHENRY, Circuit Judges. 


SparKs, Circuit Judge: On July 28, 1933, 
E. W. Backus filed in the District Court 
his action at law against Herbert J. Blum, 
Gustavus F. Swift, Jr., and Allen Moore. 
The declaration consisted of seven counts. 
In the first five counts he sought to re- 
cover triple damages for alleged violation 
of the federal anti-trust laws, 15 U. S. 
C. A. section 15; in the sixth count he 
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sought recovery of damages for an alleged’ 
conspiracy in violation of the Illinois anti- 
trust laws, Cahill’s Illinois Revised Stat- 
utes, 1933, Ch. 38, par. 598: and in the 
seventh count he sought damages for an 
alleged conspiracy between defendants in 
violation of the common law of Illinois. 
Each count charged that prior to July 19, 
1928, he had contracted to sell designated 
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amounts ot corn at certain prices in ex- 
pectation that its market price would de- 
cline before the end of July, 1928, and in 
the belief that he would be able to pur- 
chase such corn for July delivery at prices. 
lower than those for which he had sold 
it. Each count further alleged that Blum, 
Swift, and Moore purchased July corn and 
by conspiracy effected a “corner” on sub. 
stantially all of the July corn available on 
the Chicago market, and as a result there- 
of, the price of July corn was raised to 
such an extent that Backus was compelled 
to default on his sales contracts and was 
required to settle for his defaults at a 
price much in excess of the true commer- 
cial value of July corn. In the first five 
counts he demanded triple damages in the 
sum of $1,000,000, and under the sixth and 
seventh counts he demanded damages in 
the sum of $300,000. 


Ancillary to and in aid of his action at 
law, Backus, on September 29, 1933, filed 
his bill of discovery against Blum, Swift 
and Moore, referred to as the “principal 
defendants,’ and the various brokers 
through whom they purchased and sold 
July 1928 corn, hereinafter referred to as 
the “defendant brokers.” The court over- 
ruled appellants’ motions to dismiss the 
bill for discovery, and thereupon answers 
were filed. Thereafter, Backus filed a sup- 
plemental bill of discovery asking for 
further and detailed evidence, which the 
court ordered appellants to answer, includ- 
ing certain portions of the original bill of 
discovery to which appellants had objected. 
The errors relied upon arose out of the 
rulings of the District Court requiring ap- 
pellants to give the discovery requested 
by the original and supplemental bills. 

On February 5, 1935, Elisabeth H. 
Backus and Seymour W. Backus, 
widow and son of E. W. Backus, reported 
to this court that E. W. Backus had died 
on October 29, 1934, and that they were 
the duly appointed, qualified and acting ad- 
ministrators of his estate, by virtue of an 
order of the Probate Court of Hennepin 
County, Minnesota. They thereupon prayed 
this court that they might be substituted 
for decedent as appellees herein, and they 
were thus substituted without prejudice 
to the rights of appellants to move to va- 
cate the order. Subsequently, appellants 
moved to vacate that order on the ground 
that the causes of action, which were in 
tort, did not survive but that they abated 
upon the death of E. W. Backus. 


Accepting as true the allegations of the 
declaration in the legal action, it would 
seem that decedent suffered a property in- 
jury within the meaning of the Sherman 
Act. Chattanooga Foundry v. Atlanta, 203 


the: 


U. S. 390. Whether his alleged causes of 
action survived to his administrators must 
be tested by the common law as supple- 
mented by the early English statutes. For 
many centuries the maxim actio personalis 
moritur cum persona applied to all tort ac- 
tions. In the fourteenth century, however, 
the English statute of 4 Edw. III, c. 7, 
was enacted, which limited and became 
a part of the common law. That statute 
is the basis of this controversy and reads 
as follows: 


‘Whereas in times past executors have not had 
actions for the trespass done to their testators, as 
of the goods and chattels of the same testators 
carried away in their life, and so such trespasses 
have hitherto remained unpunished; it is enacted 
that the executors in such cases shall have an action 
against the trespassers to recover damages in like, 
manner as they, whose executors they be, should 
have had if they were in life.” 


(Quoted in Pollock on Torts (11th Ed.) 
page 66.) 

It is contended by appellants that this 
statute altered the common law rule only 
as to actions relating to specific, tangible, 
personal property, and that with this ex- 
ception the former common law rule re- 
mained precisely the same regardless of 
whether the defendant or plaintiff died. In 
other words, they urge that, except as to 
actions brought to recover damages for 
injury to personal property in the tangible 
sense, all actions ex delicto abate upori the 
death of either party in the absence of an ex- 
press statute to the contrary. It is conceded 
that there is no express statute other than 4 
Edw. III, c. 7, which modifies the common. 
law rule. It will be noted that this statute did 
not alter the common law rule in cases where 
the defendant died. Prior to the adoption 
of the common law and the statute of 
Edward by the American legislatures the 
English courts had many occasions to con- 
strue that statute with respect to the point 
here raised, and their construction was ad- 
verse to appellants’ present contention. 


In Sale v. The Bishop of Lichfield, Owen 
99, 74 English Reports 928 (1589), decedent 
owned an advowson, consisting of a right 
of appointment to an archdeaconry, which 
the Bishop withheld. The executor recov- 
ered judgment restoring the advowson 
and awarding damages. Here there was 
no taking of tangible goods, but the court 
held that the statute of Edward was ap- 
plicable, and said: 


“For the statute says that they shall have an 
action of trespass for a trespass done to their tes- 
tator, and not for taking goods, so that the taking 
of goods is but by way of resemblance, and not 
that they shall have an action of trespass for taking 
of goods only. bg 

“Put the case that the testator had judgment to 
recover damages, shall not that be assets? And why 
may not the damages here recovered be assets, and 
why shall not the grant of the advowson be assets 
in the hands of the executors as well as in the hands 


of the issue.” 
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In a note by Sergeant Williams to 
Wheatley v. Lane, 1 Wms. Saund. 216, 85 
English Reports 228 (1680) it was said that 
ecertain actions survive to the executor 
which do not survive against him, and 
that: 

“The statute of 4 Edward III being a remedial 
law, has always been expounded largely; and though 
it makes use of the word ‘trespasses’ only, has been 
extended to other cases within the meaning and 
totent of themstatute, “ae sDheretore byaiatl 
equitable construction of the statute, an executor or 
administrator shall now have the same actions for 
any injury done to the personal estate of the testator 
in his lifetime, whereby it is become less beneficial 
to the executor, as the testator himself might have 
had, whatever the form of the action may be.” 


In Wilhams v. Cary, 4 Mod. 403, 87 
English Reports 468 (1695) an executor 
recovered against a sheriff for a false re- 
turn upon an execution levied during testa- 
tor’s life. The court in holding that the 
action survived, said: 

“It cannot be properly said in this case, that 
there is any actual wrong or injury done to the 
person of the testator; for if so, then moritur cum 
persona; but it is an injury done to his personal 
estate, in which he is represented by his executor, 
and therefore he may maintain this action within 
the equity of the statute 4 Edw. III * .* * which 
gives him an action of trespass for a wrong done to 
his testator) a geome Dherctore thougimtabereruc 
that a personal action dies at common law with 
the person, yet, upon the equity of this statute, 
'a wrong done to his estate still remains.” 


In Berwick v. Andrews, 1 Salkeld 314, 91 
English Reports 277 (1704) decedent re- 
covered judgment against an executor 
who wasted the estate of his testator 
thereby rendering collection of the judg- 
ment impossible. The judgment plaintiff 
having died, his executor charged the first 
executor with a devastavit and thus sued 
him in his individual capacity. The court 
held that the action survived and said: 


“Tt lies for the executor of him to whom the wrong 
was done, though it lies not against the executor of 
him that did the wrong. Here the defendant is the 
person against whom the recovery was, and he has 
admitted assets; and the executor may as well main- 
tain this action, as he may an action of debt for an 
escape where his testator might. So an executor 
of a parson shall maintain debt for tithes, as the 
testator might: for in this case the tort was to the 
property of the testator, and vested an interest in 
him, and is within the equity of the Statute de Bonis 
Asportatis; and the same reason holds for an action 
of debt, as for a scire facias. Vide 2 Sid. 102.” 


See 2 Lord Raymond 971, 92 English 
Reports 147, where the court said: 

“But the Statute of Edward 3 is a remedial law, 
which has always been taken by equity, wherever 
there is a matter of property in question it is brought 
within the statute.” 

We are unable to discover any different 
interpretation of the statute of Edward by 
the English courts up to the time it, with 
the common law pertaining to this subject, 
was adopted by the American States. That 
the same construction has been subse- 
quently followed by the English decisions 
is substantiated by the following citations: 
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Wilson v. Knubley, 7 East 128, 103 English 
Reports 49; Twycross v. Grant, L. R. a 
C. P. D. 40; Hatchard v. Mege, 18 Q. B. D. 
771; Williams on Executors (12 Ed.) Vol. 
I, 491; Pollock on Torts (11 Ed.) 62. 

It is not denied that Illinois, and prac- 
tically all of the other states, adopted the 
common law of England as modified by 
the statute of Edward, with respect.to the 
subject now under discussion. | Bunker v. 
Green, 48 Ill. 243: Wilcox v. Bierd, 330 Ul. 
571; Shedd v. Patterson, 312 Ill. 371. In so 
doing they adopted the construction which 
the English courts had placed upon the 
statute of Edward prior to the time of the 
adoption. Of course, Illinois, as well as 
the other states, might thereafter construe 
the common Jaw and its supplementary 
English statutes as it pleased, and such 
construction would become the common 
law of the-particular state thus construing 
it, and it would be enforced even by the 
federal courts with respect to matters of 
a local character. In Wheaton and Donald- 
son v. Peters and Grigg, 8 Pet. 591 (657) 
the, Court said: “lias aclearw there wcan 
be no common law of the United States. 
* %* %* When, therefore, a common-law 
right is asserted, we must look to the state 
in which the controversy originated.” That 
pronouncement, however, was considerably 
modified in the later case of Swift v. Tyson, 
16 Pet. 1. In that opinion, written by 
Justice Story, the right and duty of the 
federal courts to depart from the decisions 
of the state court on general questions re- 
ceived the sanction of the Supreme Court, 
and. became ‘a recognized rule of decision 
for federal courts. In Note 6 followirfg 
section 725, U. S. C. A. Title 28, the an- 
notator states, in discussing the Tyson 
case: 


“The question involved in that case related to com- 
mercial paper, but Justice Story’s opinion reaches 
far beyond questions of commercial law and em- 
braces practically all general questions of common 
law. Indeed, the only questions the language of 
that opinion seems to leave under the binding effect 
of the state decisions are those in relation to ‘rights 
and titles to things having a permanent locality, such 
as the rights and titles to real estate and other mat- 
ters immovable and interterritorial in their nature 
and character.’ ; 
“This doctrine declared in the Swift v. Tyson case 

*  * has steadily advanced beyond the- actual, 
question involved in that case, and it‘may be said 
that at the present time it is the settled general 
doctrine of the federal courts that they will them- 
‘selves determine, without regard to the decisions of 
the highest courts of the state, as binding authority, 
all general questions of the common law involving 
matters of mercantile or commercial law or of gen- 
eral jurisprudence.” 


* 


A long list of cases from the Supreme 
Court and other federal courts follow and 
we think they fully support the annota- 
tion. 

The federal statute upon which dece- 
dent’s action at law was.based is section 
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7 of the Sherman Act. 15 U. S.C. A. sec- 
tion 15.7 The Act is quite general in its 
nature, and its successful enforcement 
would seem to require a uniform interpre- 
tation in its application, as well as a uni- 
form interpretation of the common law ag 
modified by the statute of 4 Edw. ITI 
There is nothing in the character of the 
legal action as stated in the first five para- 
graphs which rendered it local to the State 
of Illinois, and the construction of the 
common law and of the statutes involved 
we think imust come under the classifica- 
tion of general jurisprudence, and is to be 
determined by the federal court. 


i 


dihe federal) decisions sare, not: an 
accord with respect to the question 
here presented. Appellants rely upon 


Catllouet v. American Sugar Refining Com- 
pany, 250 Fed. 639, and Bonvillain v. Ameri- 
can Sugar Refining Company, 250 Fed. 641. 
Both cases were decided by the same judge 
in the District Court for the Eastern Dis- 
trict of Louisiana. In the first case, cer- 
tain heirs and an assignee corporation sued 
the Refining Company to recover damages 
to decedent’s estate, caused by the com- 
pany’s successful conspiracy to monopolize 
the sugar refining business, which depressed 
the raw sugar market. The court noted 
that there was no United States Statute 
controlling the question of survival, and 
that it must be determined by the principles 
of the common law, regardless of the law 
of Louisiana. It held that the death abated 
the action, and that it was not saved by 
the exception to the general common law 
rule with respect to diminishing decedent’s 
estate by depriving it of particular prop- 
erty. The court said that that exception 
was based on the theory that the duty of 
the wrongdoer to return the property 
created a quasi contract. That theory was 
no doubt correctly stated as applied to 
cases where the defendant died, and even 
in cases where the plaintiff died before 
the enactment of the statute of Edward. 
We do not understand, however, that that 
statute presupposes the existence of a 
quasi contract. Certainly the construction 
placed upon it by the English decisions 
prior to American Independence does not 
warrant such conclusion. 


The Bonvillain case was based on facts 
quite analogous to those in the Caillouet 
case, and the same ruling was made in 
each. There the court referred to United 
Copper Securities Company v. Amalgamated 
Copper Company, 232 Fed. 574, and Imperiah 


115 U. S. C. A. section 15. ‘Any person who 
shall be injured in his business or property by 
reason of anything forbidden in the anti-trust laws 
may sue therefor in any District Court of the 
United States in the district in which the defendant 


Film Exchange v. General Film Company, 
244 Fed. 985, and noted that their holdings 
were contrary to his holding in the Caillouet 
case, but he declined to follow them. We 
are constrained, however, to follow the 
ruling in the two cases last cited for they 
seem to us more nearly to comport with 
the generally accepted interpretation of 
the statute of Edward in connection with 
what seems to us to be the reasonable 
construction of section 7 of the Sherman 
Act. That Act gives a right of action to 
anyone who shall be injured in his busi- 
ness or property by reason of anything 
forbidden in the anti-trust laws. In 
Chattanooga Foundry v. Atlanta, supra, it 
is said that a man is injured in his property 
when his property is diminished. The al- 
legations of the declaration in the action at 
law show that decedent sustained such in- 
jury, and we think the right of action 
survives his death. 


While we do not agree with appellants’ 
contention that in the determination of 
the question before us this court is bound 
by the construction of the common law 
and the statute of Edward as enunciated 
by the courts of Illinois, yet, if that point 
be conceded to appellants, we think our 
conclusion must remain the same, because 
‘we find nothing in the Illinois decisions 
which is at variance with that conclusion. 
Of the cases cited and discussed by ap- 
pellants, Jones v. Barmm, 217 Ill. 381, re- 
lated to the death of the defendant and 
not the plaintiff, and therefore is not in 
point. Wilcox v. Bierd, 330 Ill. 571, related 
to personal injuries. Bunker v. Green, 48 
Tll. 243, held that under the statute of 
Edward, actions for injuries to personal 
property should survive, and executors 
might recover for such injuries. Shedd v. 
Patterson, 312 Jl). 371, held that an action 
for malicious prosecution did not survive 
the death of the plaintiff. Reed v. Peoria 
and Oquawka Railroad Company, 18 Ill. 403, 
related to damages to real estate. None of 
these cases, save Bunker v. Green, comes 
within the purview of the statute of Ed- 
ward, for the statute deals only with 
wrongs to personal property. 


Appellants also argue that the fact that 
the statute on Administration provides for 
the survival of certain actions in addition 
to those which survive at common law 
proves that those actions specified in the 
Act did not previously survive. The ac- 
tions named are: “Actions of replevin, ac- 


resides or is found or has an agent, without respect 
to the aimount in controversy, and shall recover thvee- 
fold the damages by him sustained, and the cost of 
suit, including a reasonable attorney’s fee.” 
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tidns to recover damages ior an Injury to 
the person (except slander and libel), ac- 
tions to recover damages for an injury to 
real or personal property * * *,” Smith- 
Hurd Illinois Annotated Statutes, Chap. 3, 
section 125. It will be observed that such 
statute was necessary to preserve all the 
actions named as to cases where a defend- 
ant died, since neither by the common law 
nor by the statute of 4 Edward III could 
such actions survive the death of a de- 
fendant. The statute also preserves in 
favor of the representatives of a deceased 
plaintiff, actions for personal injuries which 
had not previously survived. The case 
upon which appellants rely for a discussion 
of the effect of this statute, Jones v. Barmm, 
217 Ill. 381, had to do with an action for 
malicious interference with bisiness, dur- 
ing the course of which the defendant died. 
It will, therefore, be eas ee ee the case 
does not operate to change the holding of 
Bunker v. Green, supra, as to the surviv- 
‘ability of personal property actions follow- 
ing the death of a plaintiff. We are 
convinced that the action did not abate 
upon the death of decedent., 


None of the appellants except Moore, 
Swift, and Blum were parties to the ‘legal 
action for damages, and we think that none 
but the parties to or those interested in 
that action can_properly be fade parties 
defendant to this bill of discovery. That 
seems to be the general rule and is sup- 
ported by the great weight of American 
and English authorities. Brown v. Swann, 
10 Pet. 497:-Southern Railway Company v. 
North Carolina Corporation Commission, 104 
Fed. 700, 704; Detroit Copper Mills v. Led- 
widge, 162 Ill. 305. See 9 R. C. L. “Dis- 
covery,” sections 7 and 8, page 169. The 
English rule at the time of the adoption of 
the common law by the American States 
provided that a person who had such an 
interest in an action at law as to make him 
in effect a party thereto, though he was not 
a party of record, might be made a party 
defendant to a bill of discovery in aid of 
such legal action. It will be noted, how- 
ever, that the right of discovery as to such 
person presupposed his interest in the ac- 
tion. Where a bill in equity is instituted 
in aid of a legal action, a person who has 
no interest in the subject matter of the 
suit, and against whom no relief is sought, 
cannot as a general rule properly be made 
a party.defendant for the purpose of dis- 
covery. The reason for these rules is that 
persons not parties to the action may be 
exainined in the trial of the action at law. 
as witnesses. See 20 Annotated Cases 
906-910. 

In this action there seems to be no rea- 
son. why the general tule should not be 
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followed. It is no doubt true thar the 
brokers were agents of appellants, but it 
does not appear and it is not claimed, that 
any of them have any interest in the action. 
It will be presumed that they are not 
thus interested, for if they were, decedent 
no doubt would have joined them as de- 
fendants. In Sinclair Refining Company v. 
Jenkins Company, 289 U.S. 689, upon which 
appellees rely, the Coust satd: 


At times, cases will not be proved, or will be 
proved clumsily or wastefully, if the litigant is not 
permitted to gather“his evidence in advance. When’ 
this necessity is made out with reasonable certainty, 


‘a bill in equity is maintainable to give him wht he 


needs. Equity Rule 58.” 


That action for discovery was directed to 
the defendant alone, and we do not under- 
stand that the pronouncement was_ in- 
tended to permit a discovery from mere 
witnesses who had no interest in the ac- 
tion, or for mere evidentiary facts. For 
the foregoing reasons we hold that it was 
error to require any of the appellants 
except Moore, Swift, and Blum to answer 
any of the interrogatories submitted. 


Appellants allege as error the rulings of 
the District Court in directing Moore, 
Swift, and Blum to answer certain inter- 
rogatories with respect to the transactions 
in question, and to submit their books, 
papers, and.documents for inspection and 
examination. , We are first confronted with 
their objections ‘to such orders on the 
ground that to comply with them would in-- 
fringe their rights under the Fifth Amend- 
ment to the Féderal Constitution relative 
to the disclosure of evidence of an incrim- 
inating character, and would tend to es- 
tablish their guilt of the crime defined in 
section 2 of the Sherman Act, 15 U. S. 
C. A., section 2. 


It is clear that any criminal action under 
that section based upon the facts here al- 
leged would be barred by the statute of 
limitations if it were instituted at any time 
since 1931. Appellants, however, contend 
that, so far as this record discloses, there 
may be a criminal action or actions ye. 
pending which were instituted prior to the 
expiration of the period of limitations, and 
that until the non-existence of such action 
or actions has been established, they 
should not be required to answer. They 
urge that the burden of proof thereof 
rests. uwnon those seeking the discovery. 
We think appellants’ contention is sound. 
The rule is that if the offense is outlawed 
or pardoned, or the criminal liability there- 
for has been removed by statutory enact- 
ment, then the interrogated party cannot 
claim the constitutional protection. When 
the privilege is demanded, the question 
first arises whether the action is outlawed. 
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If it is not outlawed, the interrogating 
party may still demand the-answers if it 
is shown either that a pardon has issued 
or that a statutory enactment has relieved 
the witness from criminal prosecution, and 
the burden of establishing those facts, we 
think, clearly rests upon the interrogator. 
If the criminal action is outlawed, the 
questions must be answered, but here 
again, we think the burden of establishing 
the fact of its being outlawed rests upon 
the interrogator. Wigmore on Evidence, 
section 2279, says as to this problem: 

“A crime erased by lapse of time exists no longer. 
There is therefore no criminal fact to be privileged 
from disclosure. * * * The only question can be 
whether the claimant or the opponent of the privi- 
‘lege has the burden of proof with respect to the 
usual condition upon which the running of the 
statutory period depends, namely that no prosecution 


has been begun within the time; and this burden is 
held to be upon the opponent.” 


(Citing Southern R. N. Co. v. Russell, 91 
Ga. 808; Lamson v. Boyden, 160 Ill. 613; 
Bank v. Henry, 2 Denio (N. Y.) 155.) See 
also O’Neil v. O'Neil, 229 Fed. 914; Ne- 
koosa-Edwards Company v. News Publishing 
Company, 174 Wis. 107; Jones, Commen- 
taries on Evidence (Second Edition) Vol. 
6, section 2485. The record in the case at 
bar is silent as to whether or not any 
prosecution was pending when the ques- 
tions were asked, and since we think the 
burden rested upon decedent to prove the 
absence of it, it follows that the bill of 
discovery could not be enforced against ap- 
pellants Moore, Swift, and Blum. 


In support of appellees’ contention that 
the running of the statute disentitles the 
party interrogated to claim the privilege, 
they cite Brown v. Walker, 161 U. S. 591; 
Hale v. Henkel, 201 U. S. 43; and Robertson 
v. Baldwin, 165 U.S. 275. In none of those 
cases was the question of burden of proof 
before the Court, or passed upon. Each, 
however, recognized the rule that before 
answers could be required, the offense 
must have been outlawed or pardoned, or 
the criminal liability removed by statutory 
enactment. In the first two cases cited, 
there was an express statutory enactment 
which relieved the witness from prosecu- 
tion, and in the third, those two were 
referred to in passing on the question of 
the constitutionality of a statute relating 
to deserting seamen. We have found no 
case, and our attention has been called to 
none, where the question of burden of 
proof was squarely presented to the,court 
and the ruling was adverse to the claimant 
of the privilege. 


Under the rulings we have referred to, 
we think the court erred in requiring Moore, 
Swift, and Blum, and all other defendants 
who raised the objections upon which we 
have passed, to answer the interrogatories, 
and it is therefore unnecessary to pass on 
the other alleged errors. 

The orders are reversed and the cause 
is remanded for further proceedings not 
inconsistent with this opinion. 


[1 55,082] United States of America v. Radio Corporation of America, RCA Com- 


munications, Inc., et al. 


United States District Court for the District of Delaware. 


Amendment to consent decree. 


Filed July 2, 1935. 


A radio corporation is enjoined by a consent decree from entering into foreign 
communication agreements preventing others from establishing radio circuits to or 


from the United States. 


Amending consent decree reported herein at {[ 55,015. 


Part VI of the consent decree entered 
herein. on November 21, 1932, having 
provided that the issues presented by 
the amended and supplemental petition, 
and the amendment to the amended 
and supplemental petition with reference 
to contracts, arrangements and _ under- 
standings between the defendants or any 
of them and foreign companies and gov- 
ernments should be specially reserved for 
trial and determination if that should be- 
come necessary, for a period of two and 
one-half years from the date thereof; 


And such of the issues aforesaid as per- 
tained to license and sales agreements 
having been terminated before the expira- 
tion of such period of two and one-half 
years by the entry of a decree on May 25, 
1934; and the period of two and one-half 
years referred to in Part VI of the afore- 
said decree having elapsed, and petitioner 
by leave of court having filed its second 
amendment to its amended and supple- 
mental petition, and defendants, Radio 
Corporation of America and RCA Com- 
munications, Inc., having filed their answers 
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to the amendment and to the second 
amendment to the amended and supple- 
mental petition, and the cause having 
heretofore been set down for hearing and 
trial upon the remaining issues, that is to 
say, those pertaining to foreign traffic and 
communications agreements, arrangements 
and understandings between defendants, 
Radio Corporation of America or RCA 
Communications, Inc., and foreign govern- 
ments and companies and others; and no. 
testimony or evidence having been taken. 
herein; 

And said defendants, Radio Corporation 
of America and RCA Communications, 
Inc., and petitioner having consented to 
the entry of this Amendment to said con- 
sent decree entered on November 21, 1932, 
as noted at the foot hereof; 

Now, therefore, said consent decree en-- 
tered on November 21, 1932, is hereby 
amended by adding thereto the following 
paragraphs: 

A 

Said defendants, Radio Corporation of 
America and RCA Communications, Inc., 
and their subsidiaries are hereby perpetu- 
ally enjoined from claiming or asserting 


that any of their foreign traffic or com- 


munication agreements, arrangements or 


understandings with governments, com- 
panies or others prevents or prohibits the 
other contracting party thereto (a) from 
establishing, or permitting to be estab- 
lished, with any other person or persons, 
such radio circuit or circuits to or from 
the United States, its territories or pos- 
sessions (either direct or indirect) as such 
other contracting party may desire, in ad- 
dition to or other than those provided for 
by the aforesaid agreements, arrangc- 


ments, or understantuugs, or (b) from 
transmitting, or permitting to be trans- 
mitted, by or over such other or additional 
circuit or circuits messages which may be 
specially so routed by the sender. 


B 


Said defendants, Radio Corporation of 
America and RCA Communications, Inc., 
‘and their subsidiaries are hereby perpetu- 
ally enjoined from hereafter making ‘or 
entering into any foreign traffic or com- 
munications agreement, arrangement or 
understanding with any government, com- 
pany or person which shall, or which shall 
be claimed or construed by said defendants 
or any of their subsidiaries to prevent or 
prohibit the other contracting party there- 
to (a) from establishing, or from permitting 
others to establish, with any other person 
or persons, such radio circuit or circuits to 
or from the United States, its territories 
or possessions (either direct or indirect) 
as the other contracting party may desire, 
in addition to or other than any circuit or 
‘circuits provided for by such agreement, 
arrangement or understanding, or (b) 
from transmitting,.or permitting to be trans- 
mitted, by or over such other or additional 
circuit or circuits messages which may be 
specially so routed by the sender. 


6 


The said defendants, Radio Corporation 
.of America and RCA Communications. 
Inc., being the only defendants involved 
in said reserved issues as to foreign traffic 
and communication contracts, arrange- 
ments or understandings, this cause is dis- 
missed as to the other defendants, as to 
said issues. 

John P. Nields, D. Judge. 


[| 55,083] Federal Trade Commission v. Hires Turner Glass Company. 


United States Circuit Court of Appeals, for the Third Circuit. 


Decided July 11, 1935. 


Upon Application for Enforcement of an Order of the Federal Trade Commission. 


__A Federal Trade Commission order, prohibiting the advertising of mirrors coated 
with a mixture of shellac and powdered copper as “copper-backed” mirrors. is affirmed. 


Affirming Federal Trade Commission Complaint No. 1985. 


Before Woo.Ley, Davis and THompson, Circuit Judges. 


Tuompson, Circuit Judge. The Federal 
Trade’ Commission, the petitioner, charged 
Hires Turner Glass Company, the respond- 
ent, with unfair competition in interstate 
commerce in violation of section 5 of the 
Federal Trade Commission Act (15 U. S. 
C. A. 45) and issued the following cease 
and. desist order: 


It is ordered that respondent, Hires Turner Glass 


| 55,083 


company, a corporation, its officers, directors, agents, 
representatives, servants, and employees in con- 
nection with the sale, offering for sale, or distribution 
in interstate commerce, of mirrors having thereon a 
protective coating consisting of a mixture of shellac 
and powdered copper, cease and desist from designat- 
ing the same as ‘copper-back’ mirrors, ‘copper-backed’ 
mirrors, mirrors ‘backed with copper’, or by other 
word, words, or expression of the same meaning or 
like import. 

% % 92 


The respondent refused to comply with 
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this order. The petitioner thereupon filed 
an application for an enforcement order in 
this court. The respondent contends that 
there is no evidence that the terms “cop- 
per-back,” “copper-backed,” or “backed 
with copper” are not properly descriptive 
of its mirrors; or that trade is diverted to 
the respondent because of its use of the 
prohibited terms; or that such use tends 
to deceive the trade and purchasing public. 


In approaching these issues, we bear in 
mind the admonition in Federal Trade Com- 


mission v. Algoma Co., 291 U. S. OF, or 
where the Supreme Court said: 


““The findings of the Commission as to facts, if 
supported by testimony, shall be conclusive.’ 15 

. S. C. sec. 45. The Court of Appeals, though 
professing adherence to this mandate, honored it, 
we think, with lip service only. In form the court 
determined that the finding of unfair competition 
had no support whatever. In fact what the court 
did was to make its own appraisal of the testimony, 
picking and choosing for itself among uncertain and 
conflicting inferences. Statute and decision (Federal 
Trade Comni'n v. Pacific States Paper Trade Assn., 


273 U. S. 52, 61, 63) forbid that exercise of power.” 
What facts did the petitioner find? Are 
these facts supported by testimony? We 


summarize the findings of facts:— 


The respondent is a Pennsylvania corpo- 
ration engaged in the manufacture of mir- 
rors and in their sale in interstate commerce. 
In 1930 the respondent began to manufac- 
ture in commercial quantities and to sell 
in interstate commerce mirrors having a 
protective coating or backing consisting of 
a mixture of shellac and powdered copper. 
The mixture was applied by brush or spray 
either immediately next to the reflecting 
medium or separated therefrom by an in- 
tervening coating of ordinary mirror-back- 
ing paint, in accordance with a process 
owned by the Peacock Laboratories, Inc. 
The respondent was the first licensee of the 
Peacock Laboratories, Inc., to advertise 
and sell mirrors as “copper-back,” “copper- 
backed,” and “backed with copper,’ when 
prepared by the above process. The same 
terminology was used by the respondent, 
its officers, agents, and representatives in 
letters, invoices, communications and con- 
versations with the trade. Prior to the 
respondent’s use of this process, these 
terms had acquired a fixed meaning in the 
trade and signified mirrors backed with a 
solid sheath or film of copper deposited 
upon the reflecting medium by an electro- 
lytic or electro-plating process. The mix- 
ture of shellac and powdered copper does 
not form a solid metallic copper coating or 
film. The metallic element is not continu- 
ous nor are the particles of copper in me- 
tallic contact, since each particle of copper 
is surrounded by a film of shellac and no 
part of the copper is adherent to or in 
metallic contact with the reflecting medium. 


The respondent’s type of mirror sells for 
slightly more than ordinary mirrors and 
for considerably less than electrolytic cop- 
per-back mirrors since its manufacture does 
not require special equipment. The use of 
the prohibited terms, when applied to the 
respondent’s mirrors, has a tendency and 
capacity to confuse, mislead and deceive 
the trade and public and to divert trade to 
the respondent. 

The following is a summary of the testi- 
mony upon which the petitioner based its 
findings: 

Electrolytic copper-back mirrors had 
been known since 1858 and had been im- 
ported in large quantities from England, 
France, Belgium and Holland from 1900 
until the World War and thereafter in 
lesser quantities. The terms generally 
used to describe and designate these im- 
ported mirrors were “copper-back,” “cop- 
per-backed,” or “backed with copper,” 


literal translations of the French ‘dos 
cuivre” and the German “verkupfert.” Eng- 
lish mirrors, on which were stamped “cop- 
per-backed” and which were similar to 
those imported between 1902 and 1914, were 
offered in evidence. Electrolytic copper- 
back mirrors had been manufactured in the 
United States for approximately forty 
years. In 1925 the Pittsburgh Plate Glass 
Company began the production of electro- 
lytic copper-back mirrors on a large com- 
mercial scale. It placed a label containing 
the term “copper-back mirror’ on every 
such mirror manufactured by it. It used 
this terminology in advertising, circulars 
and magazine articles, as well as in corre- 
spondence, invoices and orders. The only 
use of this terminology, prior to its use 
by the respondent, had been in its applica- 
tion to electrolytic copper-back mirrors. 
Trade was diverted from the makers of 
electrolytic copper-back mirrors because of 
comparatively low price of the respon- 
dent’s mirror and from the makers of 
ordinary mirrors because of the general 
belief that copper-back mirrors are su- 
perior to painted back mirrors. 


It may well be that, had this court been 
a fact-finding tribunal, it might have reached 
conclusions other than those reached by 
the petitioner. The petitioner, however, 
had before it ample evidence upon which 
to find that the terminology had acquired 
a secondary meaning, prior to its use by 
the respondent, and that the respondent’s 
mirrors did not contain the essentials of 
genuine copper-back mirrors. Inasmuch as 
it is-the duty of the Commission to deter- 
mine the facts, it is our duty to sustain the 
Commission if there is any substantial evi- 
dence upon which its findings are based. 
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Federal Trade Commission v. Artloom Corp., 
69 F. (2d) 36. 
Even though there was no evidence ot 
actual deception, the natural and probable 
result of the use of descriptive names, 
which do not properly describe the respond- 
ent’s product, has the tendency and capac- 
ity to deceive. Federal Trade Commussion 
v. Balme, 23 F. (2d) 615. Notaseme Hosiery 
Co. v. Straus, 201 Fed. 99. As was said by 
the Supreme Court in Federal Trade Com- 
mission v. Algoma Lumber Co., supra: 


“The consumer is prejudiced if upon giving an 
order for one thing, he is supplied with something 
else. * * * In such matters, the public is entitled 
to get what it chooses, though the choice may be 
dictated by caprice or by fashion or perhaps by 
ignorance.” 


So, if the purchaser orders a copper-back 
mirror in the justifiable belief that he will 
receive a mirror with a backing consisting 


of a solid sheath of copper electrolytically 
applied to the reflecting medium and re- 
ceives, instead, a mirror having a backing 
of shellac and powdered copper, he is 
prejudiced. 

The order of the Federal Trade Commis- 
sion is affirmed. An enforcement order 
may be entered in accordance with the 
prayer of the petition. 

There is pending before us the respond- 
ent’s motion for a writ of certiorari for 
diminution of the record. We are asked to 
order the Federal Trade Commission to 
certify to this court the report of the Trial 
Examiner... As we have indicated, the Com- 
mission’s findings of fact are conclusive if 
supported by any evidence. In the ab- 
sence of proof that the fact findings are not 
so supported, there is no substantial ground 
for the granting of the respondent’s mo- 
tion. It is accordingly denied. 


[ff 55,084] Baush Machine Tool Company v. Aluminum Company of America. 


United States Circuit Court of Appeals for the Second Circuit. 


16, 1935. 


Decided September 


When, in a suit for treble damages under the Clayton Act, excerpts from the opinion 


of a higher court in the same case are read before the jury, prejudicial error occurs if 
those excerpts which are read impress upon the jury the weight which the higher court 
‘places on evidence given in a former trial. 


Proof by the plaintiff of the cost of a competitor, in a suit for treble damages under 
the Clayton Act, is admissible to meet the claim of the defendant that the failure of the 
plaintiff to operate its business profitably was due to inefficiency of its plant, with high 
manufacturing costs, rather than to high prices of material due to the alleged 
monopoly. 

In a suit for damages under tiie Clayton Act for an alleged monopoly in aluminum, 
the plaintiff may properly show that the price of aluminum in England was higher than 
the export price. 

In a suit for treble damages under the Clayton Act, the opinion of a witness as to 
the reasonable value of plaintiff's plant, assuming a reasonable prospect of profitable 
operation, was inadmissible as the assumption was too speculative in view of the fact 
that the plant had never been operated at a profit. 


Before Manton, Swan and Cuass, Circuit Judges. 


_ At Law. Appeal by the defendant from a judgment of the District Court for the 
District of Connecticut. 


_ Suit by the plaintiff to recover its damages because of the defendant’s alleged viola- 
tion of the anti-trust laws. Reversed. ES 
_ Wilham Watson Smith, Edward’ F. McClennen, Frederick H Jiggi ¢ B. Ingers < 
Hicknian, Edward Williamson, Attorneys for the Appellane oe “eH gett Rraniey., SRee Cts, Leon. 
Cummings & Lockwood, Edward C. Park, Attorneys for Appellee. 


Edward C. Park, Raymond E. Hackett, of Counsel. Sy GG oe 


CuaAseE, Circuit Judge: This litigatior 
was first before this court on an appea 
from an order relating to a bill-of discov- 
ayn. Sao coe tecl, KD WA Following 
that the case was tried to a jury in 
the District Court where a verdict was 
returned in favor of the defendant and 


55,084 


judgment entered thereon. The plaintiff's 
oe to ch court resulted in a reversal 
and remand for a new trial. See 72 Fed. 
(2) 236. At the second trial, the plain- 
tiff obtained a verdict for $956,300.00 
upon which judgment for three times that: 
amount together with costs including am 
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attorney’s fee of $300,000.00 was entered. 
The present appeal is from this judgment. 


The defendant, a Pennsylvania corporation, is the 
sole producer of virgin aluminum in the United 
States. Its business is the outgrowth of that of the 
Pittsburgh Reduction Company which began to 
manufacture aluminum at Pittsburgh, Penn. in 1888. 
Its predecessor and the defendant will hereinafter 
be treated as one and called the defendant. It 
acquired the rights under the U. S. patents to 
Charles M. Hall which issued in 1886 and disclosed 
a revolutionary process for extracting alumina (the 
oxide of aluminum) from the base ore bauxite by 
means of electrolysis and mainly because it controlled 
these patent rights succeeded in vastly increasing the 
production cf aluminum at a small percentage of its 
former cost. Before the Hall patents expired in 1903 
the defendant was firmly entrenched in the business 
of producing virgin aluminum in this country and it 
has ever since successfully maintained its supremacy 
in that field. It strenuously insists that this, how- 
ever, has been due solely to the momentum of its 
patent monopoly coupled with its business skill and 
financial resources which have been employed at all 
times without violation of the anti-trust laws. 

There are producers of virgin aluminum in foreign 
‘countries who have branches in this country from 
whom domestic users who do not choose to deal with 
the defendant may buy. The only ones which need: 
be mentioned are the British Aluminum Company, 
Ltd.; L’ Aluminium Francais (French) ; Aluminium 
Industrie (Swiss); and a German company, 
Vereinigte Aluminum Werke Aktiengesellschaft.. 
They will hereafter be referred to as the foreign 
producers, 

Besides virgin aluminum, the defendant and the 
foreign producers also manufacture aluminum alloys 
which have a higher tensile strength than the pure 
metal and have been given various trade names. 
One which is perhaps most commonly known is 
called duralumin and was first developed commer- 
cially in Germany under that name. The defendant’s 
product of similar composition and quantity is known 
as 17S and was first made in 1916. 

Though the defendant alone produces virgin 
aluminum in the United States there is a large 
business, which it does not control, in the reduction 
of aluminum scrap that yields a product not as 
uniform in quality but in other respects the equal 
of the virgin metal. The defendant’s virgin alumi- 
num and its alloys are sold in ingot form to manu- 
facturers of aluminum sheet, wire, tubing, electric 
cable, foil, powder, rods, forgings, extruded and 
structural shapes, and many other articles. No dis- 
tinction will be made herein between the pure 
aluminum and the alloys but both will be called 
aluminum. 

Besides selling to manufacturers the defendant has 
domestic subsidiaries who manufacture all kinds of 
aluminum products and who compete directly with 
independent manufacturers of such goods. Until 
1928 it also had foreign subsidiaries and itself en- 
gaged in foreign business but in that year a Canadian 
corporation called Aluminum Limited was organized 
to which were transferred all of the defendant’s for- 
eign holdings, except its Dutch Guiana bauxite 
mines and the Alcoa Power Company which owned a 
water power development in Canada, in return for 
all of Aluminum Limited’s capital stock. This stock 
was at once distributed to the defendant’s stock- 
holders in the ratio of one share of Aluminum Lim- 
ited to each holder of three shares of the defendant’s 
stock. Since then changes in stock ownership have 
occurred but a small group of stockholders common 
to both corporations have always owned more than 
half of the stock of each. Since the organization of 
Aluminum Ltd., the defendant has confined its busi- 
ness to the United States. ‘ : 

The plaintiff, a Massachusetts corporation, is a 
manufacturer in Springfield and Chicopee, Mass., 
whose business in part is the making of aluminum 
products from aluminum ingot. It was already well 
established in business when, in 1919, it entered this 
field. Its aluminum business led a precarious exist- 
ence from the start and was never a profitable 


venture. On April 18th in that year, the plaintiff 
brought a suit similar to this against the defendant 
in the District Court for the District of Massachu- 
setts which was pending, though never tried, when 


‘the present action was brought in Connecticut on 


July 24, 1931. 


The gist of its complaint is (1) that the 
defendant has monopolized interstate trade 
in virgin aluminum by unlawfully combin- 
ing and agreeing with the foreign pro- 
ducers that they will all charge substantially 
the same prices for virgin aluminum in this 
country; (2) that it so combined and 
agreed with Aluminum Ltd., that Alumi- 
num Ltd., would not compete with it in 
the United States by selling virgin alum- 
inum here; (3) that it did itself and with 
its domestic subsidiaries monopolize and 
restrain interstate trade in virgin alumi- 
num; and (4) that it did, or attempted to, 
in concert with its domestic subsidiaries, 
monopolize interstate trade in substantial 
part by keeping the price of virgin alumi- 
num high and the price of pro: ucts manu- 
factured from it low so that it wes impossible 
for the defendant to compete -with it in 
the manufacture of aluminum products in 
that the cost of defendant’s raw material 
plus the cost of manufacture and sale ex- 
ceeded the price at which its product could 
be sold in competition which similar prod- 
ucts so manufactured and sold by the de- 
fendant. In this connection the domestic 
subsidiaries of the defendant and the de- 
fendant will be herein treated as one. 


The assignments of error are needlessly 
numerous. They cover no less than ninety 
pages in the record. None of them ques- 
tion the sufficiency of the evidence to take 
the issues to the jury. The occurrences 
which prejudiced the defendant, so it 
claims, have to do with the conduct of the 
trial wherein it is said that the trial judge 
abused his discretion; ruled erroneously in 
excluding and in admitting certain evi- 
dence; and made errors both of omission 
and commission in the charge. 

The evidence that the defendant had 
violated the anti-trust laws as charged by 
the defendant was largely circumstantial. 
The only direct evidence of any such un- 
lawful agreement is found in the testimony 
of Haskell, the plaintiff's president, who 
testified to a conversation he had with A. 
V. Davis, the president of the defendant, 
in which he said Davis told him that the 
defendant and the foreign producers had 
an agreement fixing the price at which they 
would all sell aluminum in the United 
States which price the plaintiff must pay 
to obtain its raw material. Davis denied 
any such conversation and other evidence 
than his own testimony tended strongly to 
discredit Haskell. The issue of credibwtity 
thus raised had been squarely presenti€d to 
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the jury in the first trial of this cause in 
a charge which made the verdict turn on 
its determination as to the verity of that 
evidence and the jury then found not in 
accordance with Haskell’s testimony but 
in favor of the defendant. In our reversing 
opinion [77 Fed. (2) 236] we held that the 
issues could not be confined so closely, say- 
ing in part: 


“Appellant’s claim for damages is based upon the 
claim that the appellee had a monopoly.’ It was 
obliged to prove injury by the monopoly. It first 
attempted to show there was in fact a monopoly, 
and, for this purpose, evidence was admissible to 
show the conduct of persons in control and agree- 
ments and acts done preceding the vesting of power. 
Such evidence could be considered, although the acts 
occurred prior to the injury. To exclude this evi- 
dence was error. Nor should the appellee have been 
restricted to the introduction of evidence relating to 
transactions with domestic corporations. Relations 
with foreign corporations were admissible also for 
another reason. A monopoly within the United 
States created by contract or agreement with foreign 
corporations is unlawful. * * *. The contracts 
eutered into by the appellee and the appellee’s sub- 
sidiaries with foreign corporations and the purchase 
of stock in these foreign corporations were admissible 
for the purpose of showing a tacit understanding 
not to compete. * * *. The evidence of uniform- 
ity of prices in the United States which the appellee 
and the foreign producers charged over the period 
from 1919 to 1931 inclusive, under the circumstances, 
as the evidence disclosed, might well support a find- 
ing by the jury of an agreement between the appellee 
and the foreign producers. This issue should have 
been submitted to the jury irrespective of belief or 
disbelief of Haskell’s testimony. Conspiracies are 
seldom capahle of proof by direct testimony and may 
be inferred from the things actually done and from 
the circumstances. * * * The evidence presented 
by the appellant should have been submitted * * *, 
Moreover, the relationship of Aluminum Limited, 
with the apnellee and the holdings of Aluminum 
Limited in the foreign corporations were items not 


1.9 


to be disregarded. 


At the instant trial one Babson, the 
wice-president and general manager of the 
plaintiff, was produced as a witness for the 
plaintiff. During his examination by plain- 
tiff’s counsel he testified to making a trip 
abroad in 1929 during which he visited 
Switzerland and talked with officials of the 
Swiss Company at Neuhausen. After say- 
ing that he talked with a Mr. Kaufman who 
was then director of sales for the Swiss 
company and that he asked Kaufman to 
quote him a price for aluminum the ques- 
tion “What did he say?” was asked. To 
this counsel for the defendant objected on 
the ground that it was hearsay. 

* 


[The Court here quotes at length from 
the record in the lower Court, including 
discussions between the Court and attor- 
neys, and excerpts of the prior opinion of 
this Court which were read in the presence 
of the jury.] 

This exception should be considered in 
connection with another exception taken 
to the reading from our former opinion a 
few days later during the cross-examina- 
tion of one MacDowell, the first witness 
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called by the defendant after the plaintiff 
rested. This witness had testified that h@ 
had spent many years in Japan as a sales- 
man for the defendant and was familiar 
with the aluminum situation and prices in 
Japan when he was there; that he was 
sales manager of Aluminum Limited, 
which sold aluminum in Japan and that 
following the Japanese markef was a part 
of his business with which he was familiar. 
He was then asked: “What was the price 
of aluminum in Japan in 1930?” At this 
point the following took place in the pres- 
ence of the jury. 

a: 

[The Court here quotes further from the 
record. | 

Though the foregoing excerpts from the 
record which have been given at long 
length, for greater clarity designating the 
remarks of counsel by the terms defend- 
ant’s attorney and plaintiffs attorney re- 
spectively, contain primarily a discussion 
of legal questions had between counsel and 
court which when indulged in briefly are 
often helpful and, indeed, necessary com- 
mon practice in the presence of the jury, 
a majority of this court believes that in this 
instance the defendant was so seriously 
prejudiced by what was done that a fair 
and impartial verdict based solely upon the 
evidence in this record could not reason- 
ably be expected. 

During the discussion as to the admis- 
sibility of the question asked Babson the 
real issue was whether it called for hear- 
say. The general admissibility of uniform- 
ity of prices set by the foreign producers 
and the defendant was discussed in our 
opinion but nothing as to whether or not 
the question asked called for admissible 
evidence. The judge very properly ruled 
the evidence admissible as against the only 
ground of objection to the question and 
then the insistence of plaintiff's attorney 
in reading what we had said as to the ef- 
fect of such evidence, ostensibly to secure 
a broader ruling after the judge had al- 
ready indicated his readiness to admit the 
evidence without any restriction whatever, 
put before the jury our opinion as to the 
weight to be given that evidence. Not only 
was that done but it was, inadvertently, 
done with great emphasis when the judge 
referred to the opinion as his “orders.” 
That what was said was being closely fol- 
lowed by the jury is apparent from the 
remarks of the foreman. It seems entire- 
ly clear that the direct tendency of what 
was done was to inform the jury that the 
appellate court from whom the trial court 
took “orders” had decided that if uniform- 
ity of prices was shown the jury would be 
expected by this court to find that they 
were established by an unlawful agree- 
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ment between the defendant and the for- 
eign producers; that a finding of such an 
unlawful agreement would follow as a 
matter of law in accordance with an opin- 
ion to which the trial court must bow. The 
curtailment of the scope of the jury’s inde- 
pendent judgment as to the weight of the 
evidence was thus made rigid without any 
explanation that what we had said was not 
binding upon the jury on that subject. Of 
course this was not done by reading direct- 
ly to the jury but by reading directly to the 
judge what the jury could hear and what 
it could not help but believe was the law 
which pointed the way to its duty once it 
was satisfied that practical uniformity of 
prices had been established. 


The reading during MacDowell’s cross- 
examination but served to add to damage 
which had already wrecked the defendant’s 
chances of having the jury return a verdict 
not dictated by what we were thought to 
have decided as to their duty. There was 
nothing in our opinion dealing directly with 
the admissibility of the prices Aluminum 
Limited charged for aluminum in Japan. 
When objection was made to the question, 
the evidence, following some discussion, 
was admitted. Then the answer was not 
taken, however, as a discussion immediate- 
ly arose as to whether or not Aluminum 
Limited was controlled by the same people 
who controlled the defendant. After con- 
flicting claims as to what was in evidence 
concerning that [which] had been advanced 
by the attorneys, the judge desired to know 
what we had said. Reading from our former 
Opinion in the presence of the jury was 
again objected to by the defendant but 
without avail and then were read as above 
set forth the general statements as to the 
common control of Aluminum Limited and 
the defendant by four men of prominence 
in the defendant’s organization with the 
expressed thought that though this implied 
as to Aluminum Limited “an order rather 
than an agreement not to compete in the 
United States that implication does not 
negative the fact that the close relation- 
ship of the two competitors might carry 
‘with it a tacit agreement between the two 
corporations proper not to compete with 
each other.” Certainly the question whether 
the defendant and Aluminum Limited 
were in fact controlled as one was of neces- 
sity to be determined from the evidence 
in the case being tried. It is highly signif- 
icant that when this question arose it was 
resolved by reading our version of what 
the evidence admissible in the former trial 
showed as to that and what in our opinion 
might follow from it as a conclusion of 
fact that the defendant had a tacit agree- 


ment with Aluminum Limited concerning’ 


prices to be charged for aluminum in the 


United States. . This was one of the vital 
issues before the jury. It was purely a 
question of fact and when our opinion as 
to the effect of the evidence was made 
known to the jury with the indication that 
what we said were “orders” to the trial 
court, it is impossible to believe that what 


was done could have been understood by 


the jury other than that such tacit agree- 
ment had in our opinion been recognized 
as an existing fact. 

This is quite other than the perfectly 
proper practice, in cases requiring submis- 
sion to a jury, of having a federal trial 
judge make such comments to the jury as 
he thinks helpful as to the weight he be- 
lieves attributable to the evidence in the 
case being tried provided he leaves the 
jury,. notwithstanding, free to decide the 
issues of fact for itself in accordance with 
its own analysis of the evidence. What 
was done had the effect of a preemptory 
command to that jury to draw the conclu- 
sions of fact we had said might be drawn. 
To be sure this aspect of its duty was not 
shown to it by any direct reading to the 
jurors but no one could reasonably be- 
lieve that when they were made acquainted 
with what we had said, its supposed import 
was not as thoroughly driven home as 
though that had been its avowed purpose. 

We have before reversed when our opin- 
ion in the same case on a former appeal 
was read to the jury. The danger inherent 
in so doing and the consequences which 
may result are well set forth in Press Pub- 
lishing Co. v. McDonald, 63 Fed. 238. Cer- 
tainly it is proper enough for an attorney 
to inform the court as to the law claimed 
to be applicable to any issue which may 
arise during a jury trial and to do so in 
the presence of the jury provided it 14s done 


in a way which leaves the jury free to find 
the facts solely from the evidence intro- 
duced at the trial and to reach a verdict 
upon those facts and the law expounded 
by the presiding judge. The error in the 
method here adopted lies in so getting be- 
fore the jury our interpretation of the evi- 
dential effect of what we held should have 
been admitted in the former trial that 
when it was admitted in this one the-case 
was prejudged in respect to highly contro- 
verted issues which it was vital for the 
plaintiff to establish and which were 
proved, if proved at all, by circumstances 
that might or might not have existed with- 
out any unlawful agreement on the part of 
the defendant. As to this the defendant 
was entitled to have the jury exercise its 
own judgment as to the facts and the plain- 
tiff was entitled to no more. When our 
opinion as to the weight attributable to 
the evidence was read, in every practical 
sense, to the jurors without anv explana- 
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tion that what we had said in that respect 
was only in connection with the former 
appeal and not intended for the guidance 
of the jury in finding the facts, the trial 
took such a turn that we cannot say that 
the jury was not, in returning its verdict, 
following a course so pointed out rather 
than deciding the issues upon the evidence 
introduced. Where reading to the jury 
from the opinion of an appellate court 
does so circumscribe the jury’s function to 
‘decide the facts the judgment should be 
reversed. Brown et al. v. Umted States, 298 
Fed. 428; Arey v. DeLoriea, 55 Fed. 323; 
Butler v. Slam, 50 Pa. 456; Laughtin v. 
Street Ry. Co., 80 Mich. 154; Olney v. Bos- 
ton & Maine R. R. Co., 73 N. H. 85; Hudson 
uv. Hudson, 90 Ga. 581; Clark v. Iowa Cent. 
Ry. Co., 162 Iowa 630; Griebel v. Rochester 
Printing Co., 24 A. D. (N. Y.) 288; Allaire 
vw. Allaire, 39 N. J. L. 113. 

During the trial, the deposition of A. V. 
Davis was read to the jury. In cross 
examination he had been asked: ‘There 
was a suit brought by the Government of 
the United States against the Aluminum 
Company of America and a decree entered, 
was there not?” When, in reading the 
cross-examination, plaintiff's counsel came 
to this question the attorney for the de- 
fendant objected to its being read but the 
objection was overruled. The question re- 
ferred to a consent decree entered in 1912 
in the government’s suit. Previously the 
witness had testified that parts of an 
agreement made by the defendant with 
The Norton Company on April 20, 1909 
had been abrogated and it was the appar- 
ent purpose of the plaintiff to show that 
the abrogation had been due to the suit. 
Being a_consent decree. the decree. itself 
was inadmissible. 15 U. S. C. A. Sec. 16 
This was well known to plaintiffs attor- 
ney for he stated during the discussion 
which ensued following the objection to 
the reading of the question: “If we were 
to offer a decree under -conditions which 
we knew obtained, it would be inadmissi- 
ble; therefore we have not in mind to offer 
anything of the kind. We are simply ask- 
ing for facts which are within the knowl- 
edge of this witness, as bearing upon his 
statement as to how this came to be abro- 
gated.”’ From this episode much was made. 
The defendant indicated a desire to intro- 
duce the decree in evidence inasmuch as 
the fact that one had been entered had 
been made known to the jury but later de- 
cided not to. The opportunity thus afford- 
ed to argue to the jury that the defendant 
was electing to keep the contents of the 
decree out of the case was seized upon and 
much was made of what was really a false 
issue. Commonwealth v. Coughlin, 182 Mass. 
558. As similar trouble, however, may be 
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avoided at a retrial by simply excluding 


the question before the deposition is read 
we need make no further comment. 

Many of the other exceptions argued re- 
late to questions which are not likely to 
arise again and so need not be noticed. 
Most of the questions as to the admission 
and exclusion of evidence may be resolved 
by reference to our former opinion. It 
may be worth while now to indicate our 
opinion briefly as to some of them. | 

The defendant claimed that the failure 
of the plaintiff to operate its aluminum 
business profitably was due not to the high 
prevailing price of its raw material and the 
low competitive price of its product but 
to the inefficiency of its plant with result- 
ing high manufacturing costs. To meet, 
this the plaintiff proved the operating costs 
of Sheet Aluminum Co., a competitor: 
Such proof was admissible. American Can 
Co. v. Ladoga Canning Co., 44 Fed. (2) 763, 
770. 

The plaintiff introduced in evidence 
copies of the London Times to show the 
price of aluminum in England in 1925-1927 
was higher than the then export price and 
to show that in 1928-1931 no export price 
was quoted. There was no error in so do- 
ing. Virginia v. West Virginia, 238 U. S. 
202, 212. The weight of such evidence was 
wholly for the jury. 

A copy of a tentative agreement between 
defendant’s Canadian subsidiary, Northern 
Aluminum Company, and some foreign 
aluminum producing companies. dated 
April 28, 1912 was introduced as were the 
minutes of meetings of representatives: of 
the companies, parties to agreement and 
to one dated June 10, 1912: The tentative 
agreement was admissible under our form- 
er opinion but the minutes to he so admis- 
sible should have been properly authenticated. 
Esnault-Pelterie v. Chance Vought Corp, 56 
Fed (2) 393, 407. This applies also to the 
minutes of proceedings of meetings of a 
committee of an Aluminum Association 
which had been formed on June 10, 1912 
for the purpose of controlling sales of 
aluminum outside of the United States and 
were introduced apparently to show the 
attendance of A. V. Davis at a meeting he 
had testified that he did not remember hav- 
ing attended. 


The exceptions to the charge as given 
are withqut merit. What was said in its 
entirety fairly covered the issues. The 
defendant filed sixty-six requests to charge 
and took a general exception to the claimed 
failure of the court to comply with fifty- 
one of them which were designated in the 
exception only by their numbers. Such an 
exception fails utterly in pointing out to 
the court wherein essential matter has 
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been omitted in order that a correction 
may be made, if required, in time to be of 
benefit at the trial, Robinson & Co. v. Belt, 
187 U. S. 41, and serves only as a catch-all 
for error to urge an appeal. The judge was 
entitled to have his attention called direct- 
ly to what were claimed to be specific er- 
rors or omissions and could not be required 
to go over a mass of numbered requests to 
pick out the wheat from the chaff. This 
exception is valueless for that reason 
alone. Silkworth v>:United States, 10 Fed. 
(2) 711; Hamburg-American Steam Packet 
Co. v. United States, 250 Fed. 747; Penn. R. 
Co. v. Minds, 250 U. S. 368. 


On the question of damages a witness 
named Hall, who was qualified generally 
as an expert consulting engineer and had 
appraised manufacturing plants for about 
fifteen years, testifiad as to the value of 
plaintiff's plant. A comparatively small 
part of the value he assigned to it on the 
hypothesis that it would be operated on 
the basis of a free and open market for raw 
material related to the land on which it 
stood. Concerning that valuation he was 
shown to have had very meagre knowledge. 
Too little to make his opinion of the value 
of the land itself admissible. Moreover, 
he was asked to assume in making his val- 
uation of the plant that there was in 1925 
“a reasonable prospect of profitable oper- 
-ation.” This was an assumption impossi- 
ble to be made in view of the evidence. 
The plaintiff had never operated its plant 
at a profit. Its net loss in 1919 had been 
$77,000.00; in 1920, $115,000.00; in 1921, 
$86,000.00; in 1922, $115,578.35; in 1923, 
$84,725; and in 1924, $112,389.13. In the 
light of this record, it required substantial 
evidence of changed conditions to make 
the assumption of a reasonable expecta- 
tion of profit in 1925 anything but un- 
founded optimism and there was no such 
evidence. Furthermore, the actual expe- 
rience of the plant was a net loss in 1925 


and each succeeding year compurable in 
amount with those already given. The 
plaintiff's damages, if any, suffered more 
than six years before this suit was brought 
were not recoverable because of the bar of 
‘the statute of limitations. The base ‘valua- 
tion of its plant consequently had to be 
shown as of 1925 and it was error to value 
ft except with reference to conditions then 
actually existing. 

The plaintiff was permitted to show by 
Haskell his estimate of its loss of profits 
during the period for which recovery was 
permitted. As there had never been any 
‘profits and no reasonable prospect that 
any would be made was shown as of 1925 
his estimate was nothing but a guess based 
on conditions contrary to fact. It was too 
speculative to be admissible. Eastman Ko- 
dak Co. v. Blackmore, 277 Fed. 694; Ameni- 
can Sea Green Slate Co..v, O'Halloran, 229 
Fed. 77; Central Coal & Coke Co. v. Hart- 
man, 111 Fed. 96. In Wm. H. Rankin Co. 
v. Associated Bill Posters, 42 Fed. (2) 152 
we upheld the admission of an estimate of 
lost profits but there was a proper basis 
for estimate in that case afforded by a pe- 
riod of ptofitable operation prior to the 
defendants’ unlawful interference which 
prevented a continuance of the former suc- 
cess. 


The very large attorney’s fee allowed at 
this trial should not be deemed to have 
been either approved or disapproved by us. 
If and when occasion for another allow- 
ance should arise, it will be for the trial 
judge to determine in the first instance 
wholly in the exercise of ‘his own sound 
judgment based upon then existing facts 
what should be the amount of the reason- 
able attorney’s fee which the statute pro- 
vides should be allowed a_ successful 
plaintiff in a case of this kind. 

Judgment reversed and cause remanded. 

Manron, C. J., dissents with opinion. 
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United States District Court, Southern District of New York.. Decided September 


26, 1935. 


In a suit for treble damages under the Anti-Trust laws, it is not enough to allege 
that the defendant is engaged in interstate commerce; it must also appear that the acts 
complained of were in the course of or in connection with its interstate transactions, 


ames J. O’Brien, personally appéaring. 

hitman, Ransom, Coulson & Goetz, (Wesley A. 
Sturges, Henry pate, and Richard Joyce Smith, of 
Counsel) for defendant. 

Patrerson, D. J.: The action is one at 
law. There is a motion by the defendant 
for judgment on the pleadings under Rule 
112 of the New York Rules of Civil Practice. 


‘There are also cross-motions by the plain- 
tiff and the defendant for summary judg- 
ment under Rule 113, but as I am of opinion 
that the defendant must prevail.-on its 
motion for judgment on the pleadings it is 
unnecessary to determine the motions for 


summary judgment. 
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The complaint alleges that the plaintiff 
is an architect, a citizen of New York, and 
the defendant a New York corporation, in 
the business of generating and distributing 
electric current in New York City. It is 
charged that the defendant is also engaged 
in interstate commerce, by furnishing elec- 
tric energy to a railroad operating between 
New "York -and New Jersey. The plain- 
tiff, it is alleged, made a contract with one 
Salmon to supervise the installation of 
electric plants in three buildings in New 
York City and to receive for his services 
an agreed compensation, the defendant at 
the time furnishing the electric current for 
the buildings. Thereafter, with knowledge 
of the plaintiff's negotiations, the defendant 
lowered its rates for current in the class 
of buildings to which these three belonged, 
pursuant to petition filed with the New 
York Public Service Commission, causing 
Salmon to cancel his contract with the 
plaintiff. The plaintiff alleges that he has 
been damaged $24,876, and claims treble 
damages under the anti-trust laws. 

The action is styled as one brought under 
the federal anti-trust laws. It can be con- 
sidered in no other aspect, for there is no 
diversity of citizenship and hence no juris- 
diction to entertain the case other than as 
one under the anti-trust laws. 

The Sherman Act, in sections 1 and 2, 
prohibits contracts, combinations, and con- 
spiracies and monopolies in restraint of 
interstate commerce. And the Clavton 


Act, in section 4, gives to any person 
injured in business or property by rea- 
son of anything forbidden in the anti- 
trust laws a right of action for treble 
damages. The complaint alleges that the 
defendant is engaged in interstate com- 
merce, but this is not enough. To state 
a cause of action under the anti-trust laws, 
the complaint must show that the defendant 
in the course of its interstate business or in 
connection with such business has made 
contracts in restraint of such commerce or 
has monopolized or attempted to monopolize 
interstate commerce, with resultant damage 
to the plaintiff. If the acts of the de- 
fendant that are complained of were not 
transactions in interstate commerce, no 
cause of action is set forth. Blumenstock 


v. Curtis Publishing Co., 252 U. S. 436. 


Here the plaintiff's grievance is the 
lowering by the defendant of its rates for 
the three buildings in question. If such 
conduct can be deemed wrongful at all, it 
certainly was not a wrong in the course of 
interstate commerce but was of local force 
and effect only, and for redress the plain= 
tiff must have recourse to the state courts. 

It is thus evident that the complaint 
does not state a cause of action of which 
this court can take cognizance. The de- 
fendant’s motion for judgment on the 
pleadings must be granted. 

Rosert P. Patrerson, United States Dis- 
trict Judge. 


{| 55,086] Federal Trade Commission v. Walker’s New River Mining Company. 


United States Circuit Court of Appeals, Fourth Circuit. 


Decided October 8, 1935 


The Federal Trade Commission’s order to cease applying the term “New River” 
to coal produced in a district other than in New River, West Virginia, is affirmed. It 
is held that, while there can be no exclusive trade appropriation of a geographical term, 
where a geographical origin has acquired a peculiar trade significance, the use of a 
term descriptive of such article can not be applied to a product of a different origin, 
even though such a product may be of identical quality. 


On Application for Enforcement of an Order of the Federal Trade Commission. 
Affirming Federal Trade Commission Complaint No. 2028. 
Before PARKER and NORTHCOTT, Circuit Judges, and Chesnut, District Judge. 


James M. Brinson, 


Special Attorney, Federal 
Trade Commission (W. 


T. Kelley, Chief Counsel, 
Martin A. Morrison, Assistant Chief Counsel, Fed- 
eral Trade Commission, and James W. Nichol, on 
brief) for Petitioner. George Cochran Doub (Parker, 
Carey & Doub on brief) for Respondent. 


Norrucorrt, Circuit Judge: This is a pro- 
ceeding under the provisions of the Fed- 
eral Trade Commission Act, Section 5 (15 
USCA. Section 45), seeking the affarm- 
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ance and enforcement of an order en- 
tered by the Commission on the first 
day of February, 1934, requiring the re- 
spondent, Walker’s New River Mining 
Company, a corporation, to cease and de- 
sist from certain practices, found by the 
Commission to constitute unfair methods 
of competition forbidden by the Act. 

In April, 1932, the Federal Trade Com- 
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mission, hereinafter referred to as the 
Commission, filed and served complaint 
against the respondent, charging “unfair 
methods of competition in interstate com- 
merce” in violation of said Section 5 of 
the Federal Trade Commission Act. Re- 
spondent’s answer to the complaint was 
filed in May, 1932, and after the complaint 
‘was amended, in an immaterial respect, 
evidence was taken before an examiner of 
the Commission and a number of witnesses 
were examined. 


consideration the Commission entered the 
following order: 


“This proceeding having been heard by the Fed- 
eral Trade Commission upon complaint of the Com- 
mission, the answer of respondent, the testimony and 
evidence, briefs and arguments of counsel for the 
Commission and counsel for respondent, and the 
Commission having filed its report stating its findings 
as to the facts and its conclusion that the respond- 
ent has violated the provisions of an act of Congress 
approved September 26, 1914, entitled ‘‘“An act to 
create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” 

Jt is now ordered that respondent Walker’s New 
River Mining Company, in or in connection with, 
offering for sale or selling coal in interstate or for- 
eign commerce or in commerce between the State of 
West Virginia and the District of Columbia or in the 
District of Columbia, cease and desist directly or 
indirectly from— 

(1) Describing or designating said coal as ‘‘New 
River’’ coal or by the abbreviation “‘N. R.,’’ or by 
any other abbreviation, letters or words of the same 
or sfmilar import unless such coal originates, is pro- 
duced or mined in that portion of West Virginia 
lying, being or situated within the territory generally 
known as the ‘‘New River’ field or district. 

(2) Using in its corporate name the: words ‘“‘New 
River” or words, or abbreviations of’ the same or 
similar import unless coal so offered for sale or sold 
originates or is produced or mined in the ‘New 
River’’ field or district as described in paragraph one! 
hereof. 

It is further ordered that respondent file a report 
in writing with the Commission within 60 days from 
and after service of this order, setting forth in detail 
the manner and form of its compliance therewith.” 


After the entry of this order and on 
March 23, 1934, the respondent tendered 
an offer of compliance with the order 
which, in August, 1934, the Commission 
notified the respondent was not satisfac- 
tory and, in its answer to the application 
before us, the respondent withdrew that 
offer and requested a determination of the 
validity of the order of the Commission 
without reference to this offer of com- 
pliance. 

The respondent is a West Virginia cor- 
poration and has since the year 1927, and 
is now, engaged in the business of mining 
coal from mines situated at Flint in the 
county of Randolph in the State of West 
Virginia, in the vicinity of the town of 
Elkins, where it has its principal office 
and place of business. The company sells 
its coal in various states of the United 
States in competition with various pro- 
ducers and sellers of coal in interstate 
commerce, including producers of coal in 


The matter was then 
heard before the Commission and after. 


what is known as the New River coal field, 
producing and selling “New River” coal. 


Coal has been mined in southern West 
Virginia in territory contiguous or adja- 
cent to New River since the year 1872, 
and this territory has for a number of years 
been known or designated as the New 
River field or district. Coal is mined in 
this New River district from several seams, 
principally, the Sewell, the Beckley, the 
Fire creek, and the Welch. These seams 
extend beyond the boundaries of the so- 
called New River field, both in a northerly 
and southerly direction. The Sewell seam 
extends to the north into Pennsylvania 
and in that state is known as the Sharon. 
Coal from all these seams named as being 
mained in the New River field are classified 
in geological literature as “New River 
Group of the Pottsville Series.” Mining 
operations in what was originally known 
as the New River field were extended from 
time to time until that field, as it is now 
known, embraces substantial parts of the 
counties of Fayette, Raleigh and Green- 
brier in the state of West Virginia. 


There are sixty-three producers of coal 
in what is properly known as the New 
River field, and for more than twenty-five 
veats last past coal from this. field has 
been and is now being sold as New River 
coal. It has been and is the policy of 
the coal operators in the New River field 
to offer for sale as New River coal only 
coal of the highest grade mined in the 
New River district, irrespective of the par- 
ticular seam from which it has been ex- 
tracted. Coal found in any seam in the 


New River: field of an inferior quality is 


not sold by the producers of coal in that 
field as New River coal. Coal producers 
of the New River field have for many 
years past spent large sums of money in 
advertising such high-grade product of 
their mines as “New River” coal. The re- 
sult has been that wholesale and retail 
dealers in coal and the consuming public 
have associated the words “New River” 
with coal of a distinctively and uniformly 
high-grade character and quality, produced 
in what is known as the New River field 
proper. The words New River have there- 
fore acquired a value in the coal business, 
and the use of the words New River is 
of unquestioned advantage in that business. 

The mines of the respondent are situ- 
ated in a region from seventy-five to one 
hundred miles distant from what is recog- 
nized in the coal business as the New River 
field or district, a region separated from 
the New River field not only bv distance 
but by a range of mountains. The mines 
of the respondent are situated in what is 
known as the Cheat Mountain Coal Field, 
and the Commission found as a fact that 
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coal produced from respondent mines is 


not New River coal as known by the pur- 


chasing public. 


Respondent enjoys a more favorable 
freight rate for the transportation of its 
coal to certain sections in the northeast 
of the United States than producers of coal 
in the New River district. 


At the time of its organization as a com- 
pany, respondent adopted the words New 
River and incorporated them in its com- 
pany name and has used and now uses said 
words in connection with offering for sale 
and selling its coal in interstate commerce 
and has caused the words to be conspicu- 
ously displayed in advertising its product. 
Respondent describes the coal it sells as 
“New River” coal and invoices it as such. 


As the result of respondent’s practices, 
dealers-in coal have bought its product 
and sold it to consumers as’ New River 
coal. 


From all this the Commission reached 
the conclusion in its opinion that the prac- 
tice of respondent in using the words “New 
River’ in its corporate and trade name and 
offering for sale and selling its coal as 
New River coal resulted in misleading and 
deceiving the public into the handling and 
use of its coal as New River coal, when 
in fact it was not New River coal as gen- 
erally recognized for a number of vears 
in the coal trade, and that the effect of 
these practices of the respondent has been 
to divert trade to respondent from com- 
petitors selling coal produced in the New 
River district and from competitors sell- 
ing coal from other districts or fields in 
the United States, including the Cheat 
Mountain district. 

The sole question presented here is 
whether the Commission was warranted 
in reaching the conclusion that the re- 
spondent has not the right to use the words 
“New River” in its business, and if re- 
spondent has not this right whether the 
proceeding before the Commission was in 
the “interest of the public” as required by 
the statute. 


The findings of the Commission as to: 


facts, if supported by testimony, are con- 
clusive. (15 USCA Section 45; Federal 
Trade Commission v. Alqoma Lumber Com- 
pany, 291 U. S. 67). Here the Commis- 
sion has found that the efforts of the coal 
operators, in what is geographically knowni 
as the New River field, to distinguish New 
River coal from other grades of coal and 
to give it a recognized reputation for 
quality, have been successful; that New 
River coal is widely known in the trade 
as a coal of high quality; that this result 
has been brought about by the expenditure 
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of large sums of money by the coal op- 
erators in what is geographically known 
as the New River field; and that not all 
coal mined in the New River field is re- 
garded or sold as New River coal, only 
that of the best quality mined there being 
so sold. We are of the opinion that all 
of these findings are correct and that they 
are supported by the testimony taken be- 
fore the Commission. , 
The Commission, in its opinion held, 
that, while there can be no exclusive trade 
appropriation of a geographical term, where 
a geographical origin has acquired a pe- 
culiar trade significance the use of a term 
descriptive of such article cannot be ap- 
plied to a product of a different origin, 
even though such a product may be of 
identical quality; and that it was mislead- 
ing to pretend to the trade and the public 
that a geographical test of quality is being 
offered, when in truth the test offered is 
a geological one. We agree wiih this 
holding. In French Republic v. Saratoga 
Vichy Company, 191 U. S. 427 the court 
said: 
“True the name is geographcal; but geographical 
names often acquire a secondary signification indica; 
tive not only of the place of manufacture or produc: 
tion, but of the name of the 1. anufacturer or producet 


and the excellence of the t ing. manufactured oF 
produced, which enables the o “ner to assert an ex: 


‘clusive right to such name as against every one not 


doing business within the same geographical limits ;. 
and even as against them, if the name be used 
‘fraudulently for the purpose of misleading buyers a 
'to the actual origin of the thing produced, or of 
palming off the productions of one person as those 
of another.” 

Suit for unfair competition may be main- 
tained in the case of the use of a name 
that has acquired a secondary significance, 
even though the name be not a good trade 
mark, on account of its generic or geo- 
graphical nature. d 

Elgin National Watch Company v. Illinois 
Watch Company, 179 U. S. 665. 

That the brand “New River” coal has 
acquired a particular significance in the 
coal trade, both to the dealer and the con- 
sumer, cannot be doubted; that this re- 
sult has been brought about, as found by 
the Commission, by the expenditure of 
large sums of money by the coal operators 
in the, New River field (geographically) 
is undisputed. This being true, these op- 
erators have acquired something of value 
and are entitled to be protected in the use 
of it. That the use of these words is of 
value is shown not only by the testimony, 
but is to be presumed from the fact that 
the respondent has shown itself so anxious 
to use and continue to use the words New 
River in its business without having in 
any way contributed to the efforts which 
gave the words their peculiar value in the 
coal trade. That such a course on the part 
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of the respondent constitutes an unfair 
method, of competition is plain. ; 
he law with respecf to unfair business 
methods has been well settled by the de- 
cisions of the various courts, especially 
those of the Supreme Court of the United 
States. In Federal Trade Commission v. 
Winsted Hosiery Company, 258 U. S. 483, 
the court discusses the unfairness of the 
methods of competition which passes off 
one product as and for another product, 
and this decision has been followed by 
the courts without exception. 
Federal Trade Commission v. 
Lumber Company, 291 U. S. 67. 
Federal Trade Commission v. Ariloom 
Corporation, 69 Fed. (2) 36. 
Federal Trade Commission v. Balme, 23 
Fed. (2) 615. 
In Federal Trade Commission v. Algoma. 
Lumber Company, supra, Mr. Justice Car- 


Algoma 


doza lays down the unquestioned rule that: 


the Circuit Court of Appeals is not at 
liberty to make its own appraisal of the 
testimony or to substitute the judgment 
of the court for that of the Commission. 
Here we feel that the conclusion of the 
Commission was not only supported by 
testimony but was the proper one. 

Even were the product of the respond- 
ent identical in quality with New River 
coal, that would not justify the use of the 
words “New River.” In Federal Trade 
Commission v. Royal Milling Company et al., 
288 U. S. 212 the court said: 


«*  * * Tf consumers or dealers prefer to pur- 


chase a given article because it was made by a 
particular manufacturer or class of manufacturers, 
they have a right to do so, and this right cannot be 
satished by imposing upon them an exactly similar 
article, or one equally as good, but having a differ- 
ent origin.” 

That the public interest is involwed can- 
not be doubted. It is manifestly in the 
interest of the public to prevent the con- 
tinuance of an unfair practice which tends 
to deceive the public and divert trade from 
competitors. 

Federal Trade Commission v. Winsted 
Hosiery Company, supra. 

Federal Trade Commission v. Raladam 
Company, 283 U. S. 643. 

While it is true that what is now known 
as the New River coal field may properly, 
in the development of the coal business 
in that region, be extended to include sec- 
tions not now included, clearly that. field 
may not now be considered to include the 
section in which the respondent’s mines 
are located, distant as they are from sev- 
enty-five to one hundred miles from the 
New River field and being separated from 
it by a mountain range. 


The order of the Commission was fully 
warranted by the facts and the law; was 
made by an experienced body created by 
Congress for the purpose of deciding ques- 
tions of this character and the order to 
cease and desist is affirmed. An enforce- 
ment order may be entered in accordance 
with the prayer of the petition. 

Affirmed. 


{| 55,087} Battle Creek Appliance Company, Ltd., v. Federal Trade Commission. 


United States Circuit Court of Appeals, Sixth Circuit. 


14, 1935. ; 


Filed and entered October 


The Court affirms an order of the Federal Trade Commission directing respondent 
to discontinue misrepresentations concerning a treatment for goitre. 


Affirming Federal Trade Commission Complaint No. 2017. 
Before: Moorman, Hicxs and Srmowns, Circuit Judges. 


Order 
The court being of opinion that the find- 
ings of fact made by the.respondent, Fed- 
eral Trade Commission, are supported by 
the evidence introduced before the Com- 


mission, and further, that such findings are 
legally sufficient to support the order com- 
plained of; 

It is ordered that the order of the Com- 
mission be affirmed. 
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[] 55,088] Cooper & Cooper, Inc. v. Angert. 


Supreme Court of Kings County, Special Term, Part I. 


vember 1, 1935. 


New York. Decided No- 


The New York Fair Trade Act is held to be within the constitutional powers of the 


legislature. 


By Mr. Justice BRENNAN.—Motion grant- 
ed. In enacting the statute, the constitu- 
tionality of which is herein questioned, the 
Legislature acted within its constitutional 
powers. It recognized an existing. condi- 
tion as evil and did not act arbitrarily or 
unreasonably when it provided a means of 
making effective a remedy for that con- 
dition. The statute in no sense authorizes 
general price fixing in any industry. It 
merely sets forth as the economic policy 


of the state a practice theretofore recog- 
nized by the courts of the state as proper 
(Marsich v. Eastman Kodak Co., 244 App. 
Div., 295), characterizes practices that would 
make said policy ineffective as unfair com- 
petition and grants a right of action against 
a person indulging in such unfair com- 
petition to any person damaged thereby. 
It is clear that the plaintiff has a cause of 
action under this statute. 


[{] 55,089] Federal Trade Commission v. Aviation Institute of U. S. A., Inc. 


United States Court of Appeals for the District of Columbia. 


9, 1935. 


Decided October 


An application for the enforcement of a Federal Trade Commission order involving 
the use of the term “U. S. A.” in the corporate name of an aviation school is dismissed 
on agreement of counsel, upon the respondent changing its name. 


Dismissing an application for_enforcement of FTC Complaint No. 1834. 


This cause came on to be heard on the 
transcript of the record from the Federal 
Trade Commission, and counsel for the 
respective parties, in open court, having 
informed the Court that the corporate name 
of the respondent, Aviation Institute of 
U.S. A., Inc., has been changed to Avia- 
tion Institute of America, Inc., to meet the 
requirements of the order to cease and de- 
sist entered by the Federal Trade Com- 
piesion in this proceeding, wwinichsc Wan ee 
n corporate name has been accepted by 


said Commission as a compliance with its 
said order; and the parties, by their coun- 
sel, in open court, on the basis of this 
change in respondent’s corporate name, 
having agreed that this proceeding may be 
dismissed, 


On consideration whereof, It is now here 
ordered and adjudged by this Court that 
this proceeding be, and the same is hereby, 
dismissed. 

Per Mr. Chief Justice MARTIN. 


[| 55,090} Federal Trade Commission v. Nathan Hoffman, Doing Busi 
the Trade Name Hoffman Engineering Company. Sed a dee 


United States Circuit Court of Appeals for the Second Circuit. 


November 7, 1935. 


Application for enforcement of a Federal Trade Commission order. 
Respondent is enjoined from representing that a device designated “Super-Fyre Am- 


plifying Unit” 


will, when used in connection with the ignition system of an automobile 


engine, give more power and speed, lessen the accumulation of carbon, or save gas. 


Affirming Federal Trade Commission Complaint No. 2207. 


Decree 
The Federal Trade Commission, Peti- 


tioner herein, having filed with this Court. 


on, to-wit, October 17, 1935, its application 
for the enforcement of an order to ¢ease 
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and desist issued by it against the Respond- 
ent, under date of March 18, 1935, under 
the provisions of Section 5 of an Act of 
Congress approved September 26, 1914, en- 
titled “An Act To create a Federal Trade 
Commission, to define its powers and du- 
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ties and for other purposes” (38 Stat. 719, 
15 U.S. C. A. Sec. 45); and said Petitioner, 
having also certified and filed herein, as 
required by law, a transcript of the entire 
record in the proceeding lately pending be- 
fore it, in which said order to cease and 
desist was entered, including all the testi- 
mony taken and the report of said Peti- 
tioner; and Resnondent having subsequently, 
filed his answer to said application for en- 
forcement, in which answer Respondent 
stated he was not willing to contest said 
japplication for enforcement or the pro- 
‘ceedings based thereon, and in which an- 
‘swer said Respondent consented that this 
‘Court might, upon said application and 
Respondent’s answer thereto, and upon the 
‘pleadings, testimony, and proceedings set 
forth in the transcript aforesaid, make and 
enter its decree affirming said order to 
cease and desist and commanding Re- 
ispondent, his agents, representatives and 
employees to comply therewith— 

Now, therefore, it is hereby ordered, ad- 
judged and decreed, that said order to 
cease and desist, issued by the Federal 
“Trade Commission, Petitioner herein, un- 
‘der date of March 18, 1935, be and the 
same hereby is affirmed. 


And it is hereby further ordered, ad- 
judged and decreed, that the Respondent 
Nathan Hoffman, doing business under the 
trade name Hoffman Engineering Co., of 
under his own or any other trade name, his 
agents, representatives, and emplovees, in 
the sale and offering for sale in interstate 
commerce of amplifying units or appli- 
ances for use in connection with the igni- 
tion system of automobile engines, do: 


Cease and desist from representing or 
causing it to be stated or represented to 


dealers or others, or to members of the, 


public, directly or indirectly, either ver- 
bally or in advertisements in newspapers, 
circulars, or other publications, or on la- 
bels, or by means of the radio, that the 
appliance or device designated Super-Fyre 
Amplifying Unit, or by any other name, 
will, when used in connection with the 
ignition system of an automobile éngine, 
affect the operation of the spark plugs of 
the ignition system, so as to cause the 
engine to have more power and speed, to 
be smoother in its running, to have less 
accumulation of carbon and less mechani- 
cal trouble from accumulation of carbon, 
to cause the engine to start more readily, 
and to save gas in the operation of the 
engine, and that by the use of the said 
appliance or device more mileage can be 
obtained from a certain quantity of gas 
than would be obtained without the use of 
the said appliance or device; unless and) 
until the said appliance or device is in fact 
so constructed and so adjusted to the re- 
sistance of fouled spark plugs of an igni- 
tion system with which it is sold to be 
used, that the appliance or device will inter- 
‘rupt the electric current of the ignition 
system to the extent necessary to cause. 
the fouled spark plugs to fire, which, before' 
the appliance or device was used, would 
not fire. 

And it is hereby further ordered, ad- 
judged and decreed, that the Respondent, 
Nathan Hoffman, shall, within thirty (30) 
\days after the service upon him of a copy 
of this decree, file with the Federal Trade 
Commission a report in writing, setting 
‘forth in detail the manner and form in 
which he has complied with said order to 
cease and desist, and with this decree. 

By the Court: 

Martin T. Manton, LEARNED Hanp] 
United States Circuit Judges. 


{] 55,091] E. W. Ebeling, a sole trader doing business under the name of E. W. Ebel- 
ing Sign Company v. Foster & Kleiser Co.,.a corporation; George W. Kleiser; Walter P. 


Foster; Gerald O’Neil and Arthur Gerbel, Jr. 


United States District Court for the Western District of Washington, Northern 


Division. November, 1935. 


Memorandum ruling on motion to strike and make more definite and certain. 


In a suit to recover treble damages under the Sherman Anti-Trust Act, plaintiff 
must designate in its complaint the states or localities in which plaintiff claims to trans- 
act interstate commerce, and the acts which are claimed to constitute interstate 


commerce. 


The actions of defendants which plaintiff claims constitute a conspiracy to monopo- 
lize interstate commerce must be alleged in the complaint in a suit for treble damages 
under the Sherman Act, and the persons with whom the confederation is claimed must 


be named. 


Plaintiff in a suit for treble damages under the Anti-Trust Acts must allege the na- 
ture and character of the injury he has suffered, and the fact that plaintiff is engaged in 
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like business is not material unless he has been injured directly, aside from inyury com- 


mon to all. 

Messrs. Glenn R. Madison and Roy E. Jackson, 
Attorneys for Plaintiff. 

Mr. Herbert W. Clark of Messrs. Morrison, 


Hohfeld. Foerster, Shuman & Clark, Attorneys for 
Foster and Kleiser Company. 

Mr. Stephen V. Carey of Messrs. Kerr, McCord 
& Carey, Attorneys for Gerald O’Neil and Arthur 


Gerbel, Jr. 

NetereR, District Judge: Plaintiff seeks 
treble damages under Section 7 of the 
Anti-trust Act. Motion is made to strike 
and make more definite and certain. 

It shotild be stated at the outset that 
“Section 7, Anti-trust Act, gives a right 
of action to one who has been injured in 
his business or property.” Again, “Recov- 
ery cannot be had unless it is shown that 
as a result of defendant’s acts damages in 
some amount susceptible of expression in 
figures resulted * * * These damages 
must be proved by facts from which their 
existence is logically and legally inferable. 
They cannot be supplied by conjecture.” 
Keogh v. Cn. & W. Ry. Co., 260 U. S. 156, 
‘163, 165. 

Damages may only be recovered when 
they are pleaded. 

The motion is granted to require the 
plaintiff to state in what states or locali- 
ties, other than in Bellingham, the plaintiff 
transacted interstate commerce, and the 
acts, transactions, which are claimed to 
constitute interstate commerce. 

That Paragraph II, page 3, line 1, “And 
was and has been engaged in Interstate 
Commerce between the various States of 
the United States,” be made more definite 
by stating what acts were done constitut- 
ing commerce between the states; and that 
matters relating to the defendants O’Neill 
land Gerbel, Jr., be stricken. 

Paragraphs IV, VI, VII, XII, X11 and 
XV are stricken. 

Paragraph VIII is stricken to and in- 
cluding the word “California” on line 18 of 
page 9, and the motion to make Paragraph 
‘VIII more definite and certain is granted, 
that acts claimed to constituted plan, scheme 
‘or conspiracy to restrain or monopolize 
interstate commerce, be set forth. Bill- 
‘board advertising, of itself, is intrastate. 
‘Packer Corporation v. Utah, '285 U.S. 105, 
at 110. And that the persons and corpora- 
tions with whom confederation to monop- 
olize interstate commerce is claimed, be 
named: A conspiracy with intent to. re- 
strain interstate commerce is obnoxious to 
the law. New York Central v. Chisholm, 
268 U. S. 29; Schecter v. U. S., 295 U. S 
547. 
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The first subdivision of Paragraph JX is 
stricken. Plaintiff will set out in said para- 
graph the additional bulletins referred to 
in the second subdivision of said paragraph, 
or furnish to the defendants a bill of par- 
ticulars. 

Conclusions, or argumentative pleading 
tenders no issue of fact. This is a private 
controversy, not a prosecution for the com- 
mon good, and overt acts must be pleaded 
upon which to ground the statutory liabil- 
ity to the plaintiff. The plaintiff must show 
injury to business or property. Keogh vw. 
Chicago & Northwestern Ry. Co. et al., 260 
U.S. 156. The fact that plaintiff is engaged 
in like business is not material, unless he 
has been injured directly, aside from in- 
jury common to all. It is not sufficient to 
allege things forbidden by the Anti-trust 
Law, U. S. C. A. Title 15-1-7.. He must 
allege nature and character of the injury. 
American Sea Green Slate Co. et al. vw. 
O’Halloran, et al., 229 Fed. 77; Noyes v. 
Parsons, et al., 245 Fed. 589; Alexander 
‘Milburn Co. v. Union Carbide & Carbon 
\Corp. et al., 15 Fed. (2d) 678. The wrong- 
ful act must be specific and the natural and 
probable effect of the combination and con- 
duct with relation to plaintiff’s business, 
and this must be facts directly related to 
the defendants’ conduct from which dam- 
ages are logically and legally inferable and 
not merely conjecture; and must be by the 
exercise of existing power, not merely that 
the power e-isted. uckeye Powder Co. v. 
DuPont Powder Co., 248 U. S. 55. 


It is not sufficient to plead aggressive 
and efficient management in matters purely 
local, but therewith must be shown confed- 
eration with interstate commerce, corre- 
lated with the local matters, all for the’ 
purpose of, and do, monopolize trade or 
commerce which logically and legally does 
hurt to the plaintiff as the proximate cause, 
resulting in damages susceptible of expres- 
sion in figures. 


If jurisdiction of the court depends on 
diversity of citizenship, it must be posi- 
tively alleged and proven. If proof should 
fail, jurisdiction fails and dismissal must 
follow. Charroin v. Romort Mfg. Co., 236 
Fed. 1011. The allegation of residence of: 
certain defendants is immaterial. All other 
parts of the motion are denied. 
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{{] 55,092) Radio Corp’n of America v. Raytheon Mfg. Co. 


‘Supreme Court of the United States. 


Decided December 23, 1935. 


The Court affirms the decision of the Circuit Court of Appeals, First Circuit, holding 
that the plaintiff in a suit for treble damages for violation of the Anti-Trust Laws is 
entitled to a trial at law of the question as to whether an alleged release is in fact invalid. 
because of.duress exerted in obtaining the release. 


Mr. Justice Carvozo delivered the opin- 
ion of the Court. 

The question is whether in the circum- 
stances here exhibited the validity of a 
release. pleaded by a defendant as a bar 
to a.cause of action at law is triable in 
equity. 

Plaintiff, respondent in this court, is a 
Massachusetts corporation, once known as 
Raytheon Manufacturing Company, now 
known as Raytheon, Inc. It sues for the 
benefit of Raytheon Manufacturing. Com- 
pany, a Delaware corporation, which by 
agreement is to receive the fruits of a 
recovery. The cause of action is under the 
anti-trust laws for treble the damages suf- 
fered by the plaintiff through a combination 
and monopoly in restraint of trade and 
commerce. f9.U. 0. C., § 12,9145) ane 
defendant, petitioner in this court, pleads 
as one of its defenses that after the cause 
of action had arisen the plaintiff without 
duress and for a valuable consideration 
signed and delivered to the defendant a 
general release under seal. 

At this point there is need to recur to 
the allegations of the complaint. From 
them it appears that the defendant’s monop- 
oly became complete by the early part of 
1928. The_plaintiff’s business had then 
been destroyed to its damage in excess 
of $3,000,000. “Wholly because of this 
destruction and of the illegal duress” im- 
posed by the monopoly, the plaintiff and 
the Delaware corporation were compelled 
to seek. and accept a license’ from the 
defendant and to execute a release: The 
complaint does not state whether the docu-' 
ment was sealed. “The illegal duress 
aforesaid by the defendant rendered said 
release) void, and the plaintiff has never 
executed a valid release of. said claim.” 
Moreover, there was an agreement upon 
“the execution of the void release” that 
its effect in stated contingencies was to be 
subject to exceptions. The release was not. 
to be pleaded as a bar if there was “pecu- 
niary recognition” by the defendant of the 
rights of other claimants.. Such “pecuniary 
recognition” there has been to the extent 
of $1,600,000, with the result that plaintiff 


_ *For greater certainty we add the next succeed- 
ing paragraph: 

“Following this disclaimer, the issue, as to duress, 
for trial is whether the purported release which was 
obtained by the defendant from the plaintiff was 
originally obtained in fact by the duress of a power 
obtained by the defendant by unlawfully restraining 
interstate trade and ‘substantially lessening competi- 


may recover within that limit, even if not 
beyond. All this appears from the com- 
plaint with many amplifying statements 
unimportant here and now. 


The issues being thus defined; the defend- 
ant moved upon the pleadings to transfer 
the case to equity for a preliminary hearing 
upon the validity of the release. This 
motion was granted against the plaintiff’s 


opposition. Thereafter plaintiff moved to 
vacate or supersede the transfer, disclaim- 
ing “any right or remedy in this case, 
because of duress, to be relieved from such 
Operation as said release would have at law 
had there been no duress.”* This motion 
was denied. Thereafter plaintiff moved for 
a final decree dismissing it from equity, 
and reiterated its disclaimer of any right 
or remedy not belonging to it at law. This 
motion also was denied. At the same time 
a decree was entered at the instance of 
the defendant adjudging that the release 
as set forth in the defendant’s answer was 
“valid and binding,” and sending the case 
back to law for further proceedings. From 
the decree and the supporting orders there 
was an appeal by the plaintiff to the Circuit 
Court of Appeals for the First, Circuit, 
where the decree and orders were reversed. 
76 F. (2d) 943. The opinion covers a wide 
range. It considers the distinction between 
fraud in the “factum” and fraud in the 
“inducement” as affecting the power of a 
court of law to nullify a release not other- 
wise illegal, and the distinction for the 
same purpose between sealed and unsealed 
instruments. It suggests, without deciding, 
that the presence or absence of a seal, 
whatever significance may have attached 
thereto of old, has now ceased to be im- 
portant. In the end it holds, however, that 
the release signed by the plaintiff was so 
.onnected with the unlawful combination 
and monopoly as to be inoperative at law, 
irrespective of the possibility of avoiding it 
in equity. A writ of certiorari issued to 
resolve a claim of conflict with decisions of 
this court. 


The answer with its plea in bar will be 
searched in vain for the suggestion of an 


tion therein by contract, combination or conspiracy 
er otherwise or by monopolizing or attempting to 
monopolize interstate trade in violation of Code of 
Laws of the United States, Title 15, Chapter 1, 
sections 1, 2 and 14, or any of them, and if so 
whether a court of law, not equity, of the United 
States will adjudge originally valid a release so 
obtained. notwithstanding such duress.” 
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equitable defense. A release under seal 
is a good defense at law, unless its effect 
is overcome by new matter in avoidance. 
This will happen,: for illustration, when it 
is so much a part of an illegal transaction 
as to be void in its inception. If it is 
subject to that taint, a court of-law is com- 
petent to put it out of the way. We assume 
that a like competence exists in other cir- 
cumstances. True there are times when 
a release, unassailable at law, is voidable 
in equity, and in equity only. If the plain- 
tiff were demanding relief upon that basis, 
the equitable issue would have to be dis- 
posed of at the beginning. American Mills 
Co. v. American Surety Co., 260 U. S. 360, 
363; Liberty Oil Co. v. Condon National 
Bank, 260 U. S. 235, 242; Enelow v. New 
York Life Insurance Co., 293 U.S. 379, 383; 
Adaimos v. New York Life Insurance Co., 
293 U. S. 386. With the parties so arrayed, 
the situation would be the same as if a 
bill in equity had been filed to set aside 
the release, the suitor thus removing a bar 
to a recovery. fnelow v. New York Life 
Insurance Co., supra, p. 382. But the plaintiff 
disclaims any title to relief upon that basis. 
It insists that the release is void at law 
on one or other of two grounds, either 
because not sealed by the maker, or be- 
cause tainted with the same illegality as 
the illegal combination. Jt concedes here, 
as it did in the District Court, that if unable 
to prevail at law, it is unable to prevail 
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anywhere. Before the days of equitable 
defenses no one would have insisted that a 
suitor who refused to file a bill in chancery 
could be sent there against his will. The 
only penalty for refusing to go would be 
the loss of any remedy peculiar to a court 
of equity. There is no other penalty now 
after the reforms of the Judicial Code. 
The defendant, setting up a legal defense, 
the bar of a release, would have us force 
upon the plaintiff an equitable replication 
which the plaintiff disavows. Accepting 
the disavowal, a court of equity must de- 
cline at this stage to adjudicate the validity 
of the release or its effect upon the parties, 
leaving that issue along with others to 
adjudication at law. 

In thus delimiting the issue we delimit 
at the same time the scope of our decision. 
We do not attempt to say whether the 
release will collapse upon the showing of 
an illegal combination or will retain an inde- 
pendent life. That is matter for the trial 
at law, where the bond between monopoly 
and surrender can be shown with certainty 
and fulness. Till then it will be best to 
put aside as premature not a little that is 
said in the opinion of the court below. 
Enough for present purposes that there are 
issues triable at law, and none triable in 
equity. We leave our ruling there. 


The decree of the Circuit Court of Ap- 
peals is accordingly affirmed. 


[7 55,093] Fox Film Corp’n v. A. B. Muller. 


Supreme Court of the United States. 


Decided December 9, 1935. 


A writ of certiorari to the Supreme Court of Minnesota is dismissed for want of 
jurisdiction. In a suit for breach of contract, the suit was dismissed in the State Court 
on the ground that the contract contained an arbitration clause which was. itself invalid 
and rendered the entire contract invalid. The Supreme Court of the United States holds 
that its jurisdiction fails as this non-Federal ground is adequate to support the judgment, 
even though the question of the validity of the contract under the Federal Anti-Trust 


Law is also involved. 


On Writ of Certiorari to the Supreme Court of the State of Minnesota. 


Mr. Justice SurHERLAND delivered the 
opinion of the Court. 


This is an action brought in a Minnesota 
state court of first instance by the Film 
Corporation against Muller, to recover 
damages for an alleged breach of two con- 
tracts by which Muller was licensed to 
exhibit certain moving-picture films be- 
longing to the corporation. Muller an- 
swered, setting up the invalidity of the 
contracts under the Sherman Anti-trust 
Act. It was and is agreed that these con- 
tracts are substantially the same as the 
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one involved in Umted States v. Paramount 
Famous Lasky Corp., et al., 34 F. (2d) 984 
(aff'd 282 U. S. 30); that petitioner was one 
of the defendants in that action; and that 
the “arbitration clause,’ paragraph 18: of 
each of the contracts sued upon, is the 
same as that held in that case to be in- 
valid. In view of the disposition which 
we are to make of this writ, it is not neces- 
sary to set forth the terms of the arbi- 
tration clause or the other provisions of 
the contract. 


The court of first instance held that each 
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contract sued upon violated the Sherman 
Anti-trust Act, and dismissed the action. 
Ina supplemental opinion that court put 
its decision upon the grounds, first, that 
the arbitration plan is so connected with 
the rernainder of the contract that the 
entire contract is tainted, and, second, that 
the contract violates the Sherman Anti- 
trust law. The state supreme court 
affirmed. 192 Minn. 212. We granted cer- 
tiorari, 293 U. S. 550; but, when the case 
was called for argument, it appeared that 
no final judgment had been entered and 
the writ was dismissed as improvidently 
granted. 294 U. S. 696. The case was then 
remanded to the state supreme court; and, 
the judgment having been made final, and 
again affirmed by the state supreme court 
on the authority of its previous opinion, 
— Minn. —, we allowed the present writ. 
295 U. S. —. 

In its opinion, the state supreme court, 
after a statement of the case, said (192 
Minn. at p. 214): 

“The question presented on this appeal is whether 

the arbitration clause is severable from the contract, 
leaving the remainder of the contract enforceable, 
or not severable, permeating and tainting the whole 
contract with illegality and making it void.” 
That court then proceeded to refer to and 
discuss a number of decisions of state and 
federal courts, some of which took the 
view that the arbitration clause was sever- 
able, and others that it was not severable, 
from the remainder of the contract. After 
reviewing the opinion and decree. of the 
federal district court in the Paramount case, 
the lower court reached the conclusion 
that the holding of the federal court was 
that the entire contract was illegal; and 
upon that view and upon what it conceived 
to be the weight of authority, held the 
arbitration plan was inseparable from the 
other provisions of the contract. Whether 
this conclusion was right or wrong we need 
not determine. It is enough that it is, at 
least, not without fair support. 

Respondent contends that the question 
of severability was alone decided and that 
no federal question was determined by the 
lower court. This contention petitioner 
challenges, and asserts that a federal ques- 
tion was involved and decided. We do not 
attempt to settle the dispute; but, assum- 
ing for present purposes only that peti- 
tioner’s view is the correct one, the case 
is controlled by the settled rule that where 
the judgment of a state court rests upon 
two grounds, one of which is federal and 
the other non-federal in character, our 
jurisdiction fails if the non-federal ground 
is independent of the federal ground and 

‘adequate to support the judgment. This 


rule had become firmly fixed at least as 
early as Klinger v. State of Missouri, 13 Wall. 
257, 263, and has been reiterated in a long 
line of cases since that time. [t 1s enough 
to cite, in addition to the Klinger case, the 
following: Enterprise Irrig. Dist. v. Canal 


-Co., 243 U.S. 157, 163-165; Petrie v. Nampa 


‘&c. Irrig. Dist., 248 U. S. 154, 157; McCoy 
uv. Shaw, 277 U. S. 302; Eustis v. Bolles, 150 
iS 361 

Whether the provisions of a contract 
are non-severable, so that if one be held. 
invalid the others must fall with it, is 
clearly a question of general and not of 
federal law. The invalidity of the arbitra- 
tion clause which the present contracts 
embody is conceded. It was held invalid 
by the federal district court in the Para- 
mount case, and its judgment was affirmed 
here. The question, therefore, was fore- 
closed; and was not the subject of contro- 
versy in the state courts. In that situation, 
the primary question to be determined by 
the court below was whether the concededly 
invalid clause was separable from the other 
provisions of the contract. The ruling of 
the state supreme court that it was not, 
is sufficient to conclude the case without 
regard to the determination, if, in fact, any 
was made, in respect of the federal ques- 
tion. It follows that the non-federal groupd 
is adequate to sustain the judgment. 

The rule announced in Enterprise Irrig. 
Dist. v. Canal Co., supra, and other cases, 
to the effect that our jurisdiction attaches 
where the non-federal ground is so inter- 
woven with the other as not to be an 
independent matter, does not apply. The 
construction put upon the contracts did 
not constitute a preliminary step which 
simply had the effect of bringing forward 
for determination the federal question, but 
was a decision which automatically took 
the federal question out of the case if 
otherwise it would be there. The non- 
federal question in respect of the construc- 
tion of the contracts and the federal question 
in respect of their validity under the Anti- 
trust Act were clearly independent of one 
another. See Allen v. Southern Pacific Rail- 
road Co., 173 U. S. 479, 489-492. The case, 
in effect, was disposed of before the federal 
question said to be involved was reached. 
Chouteau v. Gibson, 111 U. S. 200; Chapman 
v. Goodnow, 123 U. S. 540, 548. <A decision 
of that question then became unnecessary; 
and whether it was decided or not, our 
want of jurisdiction is clear. 

Writ dismissed for want of jurisdiction. 


The Cuter Justice took no part in the 
consideration or decision of this case. 
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[{] 55,094] Federal Trade Commission v. Ward I. Miller, Trading as Amber-Ita. 


United States Circuit Court of Appeals, Sixth Circuit. 


December 3, 1935. 


Respondent is ordered to cease and desist from representing that the use of his 
product, Amber-Ita, in conjunction with diet, constitutes a safe, efficacious or proper 


treatment for diabetes. 


Affirming Federal Trade Commission Order to cease and desist No. 2103. 


Decree 
Moorman, Simons and ALLEN, JJ.: | The 
Federal Trade Commission, Petitioner 


herein, having filed with this Court on, 
to-wit, October 21, 1935, its application for 
the enforcement of an order to cease and 


desist issued by it against the Respondent, : 


under date of June 12, 1934, under the 
provisions of Section 5 of an Act of Con- 
gress approved September 26, 1914, en- 
titled “An Act To create a Federal Trade 
Commission, to define its powers and du- 
ties, and for other purposes” (38 Stat. 719, 
15 U.S. C. A. Sec. 45); and said Petitioner, 
having also certified and filed herein, as re- 
quired by law, a transcript of the entire 
record in the proceeding lately pending 
before it, in which said order to cease and 
desist was entered, including all the testi- 
mony taken and the report of said Peti- 


tioner; and Respondent having subsequently. 


filed his answer to said application for en- 
forcement, in which answer Respondent 
stated he was not willing to contest said 
application for enforcement or the pro- 
ceedings based thereon, and in which an- 
swer said Respondent consented that this 
Court might, upon said application and 
Respondent’s answer thereto, and upon the 


pleadings, testimony, and proceedings set 


forth in the transcript aforesaid, make and 


enter its decree affirming said order to 


icease and desist and commanding Respon- 
dent, his agents, employees and representa- 
tives to comply therewith— 


Now, therefore, it is hereby ordered, ad- 


judged and decreed, that said order to cease 
and desist, issued by the Federal Trade 
Commission, Petitioner herein, under date 
of June 12, 1934, be and the same hereby 
is affirmed. 

And it is hereby further ordered, ad- 
judged and decreed, that the Respondent, 
Ward J. Miller, his agents, employees and 
representatives, in connection with the ad- 
vertising, offering for sale, and sale in 
interstate commerce, or in the District of 
Columbia, of the commodity Amber-Ita, or 
any other product of the same or substan- 
tially the same ingredients or compound, 
cease and desist from representing in any. 
manner, including by or through the use 
of testimonials or endorsements, that the 
use of Amber-Ita in conjunction with diet, 
or otherwise, constitutes a safe, efficacious: 
or proper treatment for diabetes, or that 
it will cure or aid in the cure of diabetes, 
or remove or relieve the symptoms thereof, 
or that it has any thereapeutic value what-' 
ever in the treatment of diabetes, or that 
it is a proper tonic to be used by those 
afflicted with diabetes. 

And it is hereby further ordered, ad- 
judged and decreed, that the Respondent, 
Ward J. Miller, shall, within sixty (60) 
days after the service upon him of a copy 
of this decree, file with the Federal Trade 
Commission a report in writing setting 
forth in detail the manner and form in 
which he has complied with this decree. 

By the Court: 


(Signed) Cuas. H. 
States Circuit Judge. 


Moorman, United 


[ 55,095] Fairyfoot Products Company v. Federal Trade Commission. 
United States Circuit Court of Appeals, Seventh Circuit. December 23, 1935. 


_ Upon petition of respondent for review, the court affirms a Federal Trade Commis- 
sion order to cease and desist from misrepresenting the efficacy of its product, a treat- 


ment for bunions. : 


Affirming Federal Trade Complaint No. 2178. 
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Before Evans and .ALSCHULER, Circuit 
Judges, and Stone, District Judge. 


ALscHULER, Circuit Judge. Petitioner seeks 
review of a cease and desist order’ of 


the Federal Trade Commission upon its 
holding that petitioner had transgressed 
the Federal Trade Commission Act by its 
unfair competition in the advertising of a 
bunion plaster. 


_ There is no question but that petitioner, 
in the marketing in interstate commerce of 
its bunion plaster, had employed the adver- 
tising methods condemned by the Com- 
mission’s order. Petitioner maintains, 
however, that this matter was not properly 
objectionable, but was largely justified by 
the facts, and that where exaggeration ap-. 
peared it was only such “puffing” of the 
article as is not violative of the law. Peti- 
tioner further contends, and the evidence 
fairly establishes, that long prior to the 
filing of the Commission’s complaint peti- 
tioner had been informed by the Commis- 
sion that the advertising matter was 
objectionable, and was asked to refrain 
from further employment of it; that there- 
upon petitioner modified its advertisements 
by eliminating the alleged objectionable 
features, destroying its plates which con- 
tained them, and preparing new advertising 
matter which was submitted to the Commis- 
sion and was thereafter used; and that 
petitioner entered into an obligation to the 
Commission. that the alleged objectionable 
matter would not again be, and that it was 
not thereafter, employed; that it was the 
practice of the Commission in such cases to 
accept this assurance, and not begin any 
proceeding based on the practices objected 
to which had been in good faith abandoned 
and were not thereafter renewed; that for 
over two years next preceding the com- 
mencement of the proceeding against the 
petitioner the matters called to its attention 
by the Commission as objectionable had 
been entirely eliminated, and were not used; 
that nevertheless, contrary to the practice 
of the Commission, the proceeding 
against petitioner was begun, predicated 
entirely upon the advertising matter which 
had long been discontinued; and that the 


1It is Now Ordered that the respondent, Fairy- 
feot Products Company, its officers, agents and em- 
ployees, forthwith cease and desist from representing 
in advertising matter, circular letters, by. means of 
radio broadcast, or otherwise, in or in connection 
with selling or offering for sale in interstate _com- 
merce, its device or preparation known as “‘Fairy- 
foot’? bunion remedy treatment: ‘ 

“That the treatment is approved by leading 
physicians and surgeons; that by the use of Fairy- 
foot bunions are dissolved, pain is stopped instantly, 
or almost instantly, and permanent relief follows; the 
foot again resumes its natural appearance and shape; 
bunion suffering is ended completely, the normal 


functions are stimulated; the absence of irritatior 
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findings of the Commission and its “cease 
and desist” order were based _ wholly 
upon the abandoned advertising matter. 


That petitioner's plaster has virtue may, 
for the purposes hereof, be conceded. In- 
deed, it would be quite unreasonable to 
assume that one putting out a purported 
remedy for an affliction would not employ 
some ingredients or means calculated to 
benefit some cases at some stage. But 
this would not justify such sweeping claims 
as the condemned items of this advertising 
matter disclose, which were evidently in- 
tended to induce in the public mind the 
belief that here was an absolute and un- 
failing panacea for bunions of all kinds 
and degrees. 

Just where lies the line between “puffing,” 
which is not unlawful and unwarranted, 
and misleading representations in advertis- 
ing, is often very difficult of ascertainment. 
But in our judgment this case does not 
present such embarrassment, since the ad- 
vertising here condemned is well beyond 
any “puffing” indulgence. 

We are satisfied that the record discloses 
substantial evidence to support the Com- 
mission’s findings that the condemned ad- 
vertising matter constituted unfair trade 
competition. In general, where the Com- 
mission’s findings are thus supported, its 
order properly predicated thereon may not 
be disturbed by the courts. 15 U.S.C. A. 
§ 45; Federal Trade Comm. v. Algoma Lum- 
ber Co., 291 U. S. 67; Federal Trade Comm. 
v. Pacific States Paper Trade Assn., 273' 
U. S. 52; Federal Trade Comm. v. Winsted 
Hosiery Co., 258 U. S. 483. 


It seems that after the Commission first 
notified petitioner of the asserted impro- 
priety in the advertising matter, petitioner, 
while maintaining the propriety of its ad- 
vertising, expressed a willingness to comply 
with the Commission’s wishes in the mat- 
ter; and thereafter there was sent from 
the Commission to petitioner a form to 
be filled out, which embodied an under- 
taking to discontinue and not renew the 
methods of -:.mpetition objected to as 
unfair. This form petitioner filled out and 
signed and fcrwarded to the Commission. 


and the continuous massage of the plaster plus the 
special ‘Fairyfoot’ formula gradually reduces the 
bunion hump; that ‘Fairyfoot’ gently dissolves the 
swelling caused by inflammation and’ should restore 
the foot to its normal appearance; it brings sure and 
certain relief from bunion suffering and the user can 
know the pleasure of bunion-free feet; and cease and 
desist from representing in any other or similar man- 
ner or words that its said device or preparation works 
a cure for, or gives permanent relief from,. bunions, 
‘or attribute to it or its medicinal formula any result 
or effect other than that which may be derived from 
a mechanical device that relieves the pressure or 
irritation of the shoe at the affected part and tempo- 


rarily relieves pain.” 
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Probably this would have ended the matter 
but for the communication which petitioner 
sent the Commission with the executed 
form, stating: 


“Tf within six months from date any competitor 
publishes or uses in any form of printed matter words 
or phrases such as we have been barred from using, 
or any representations or statements equivalent 
thereto, in form or substance, we shall then feel at 
full liberty to resume any and all part of such 
phrases or words as are contained in the stipulation.” 


The Commission made no reply to this 
communication, but about two years later 
filed the complaint. Thereafter, in replying 
to petitioner’s contention that the objec- 
tionable advertising had been long and 
permanently discontinued, and an under- 
taking to that effect sent to the Commis- 
sion, it was stated to petitioner on behalf 
of the Commission: 

“This condition made the acceptance of your stipu- 
lation impossible and the Commission declined to 
approve it, and then ordered that the complaint 
against you be issued and served.” 

While it would have been in line with 
good practice and gracious conduct for 
the Commission to notify petitioner that 
no such conditional stipulation could be or 
would be accepted, we are of the view 
that the imposition of the condition neutral- 
ized the stipulation as an undertaking to’ 
discontinue the alleged unfair trade prac- 


tices. Besides, it hag been often held that 
the mere discontinuance of an unfair com- 
petitive practice cannot serve to bar a 
“cease and desist” order based on that dis- 
continued practice, particularly where there 
is no definite assurance that it will not 
be renewed. Federal Trade Comm. v. Wal- 
lace, 75 F. (2d) 733; Federal Trade Comm. 
v. Good-Grape Co., 45 F. (2d) 70; Lighthouse 
Rug Co. v. Federal Trade Comm., 35 F. (2d) 
163; Arkansas Wholesale Grocers’ Assn. v. 
Federal Trade Comm., 18 F. (2d) 866; Moir 
v: Federal Trade Comm., 12 F. (2d) 22. 

It is contended for petitioner that all 
its sales were made upon the stipulation 
that if after seven days’ trial the customer 
is not satisfied with the remedy he may 
return the unused portion of it and the 
whole purchase price will be uncondition- 
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ally refunded, and that this of itself indi- 
cates the absence of unfair trade practice. 
The unfairness alleged is not in any sale 
or sales, but in competition in the trade. 
If without any refund offer the methods to 
induce purchase of the articles are unfairly 
competitive, it is immaterial what the seller 
may propose to do in case the customer 
becomes dissatisfied. The unfairness, if 
any, lies in the methods of securing the 
order as against competitors, regardless 
of what thereafter may happen. In Harri- 
son v. United States, 200 Fed. 662, which 
petitioner cites with evident reliance, no 


such question was involved. In that case 
there were indictments for using the mails 
in furtherance of a scheme to defraud in 
the sale of washing machines and vacuum 
cleaners. It was held that a bona fide offer’ 
to refund in case of a buyer’s dissatisfac- 
tion would have important and possibly 
controlling bearing upon the question of. 
fraudulent scheme. But no question of. 
fraud is here involved. Indeed, a given 
unfair competitive practice may exist even 
if the one accused of the practice is ir 
entire good faith in its employment. Fed- 
eral Trade Comm. v. Algoma Lumber Co., 
supra, p. 79; Federal Trade Comm. v. Balme, 
23 F. (2d) 615. 


While the Commission’s findings where- 
on its order herein is predicated are 
phrased in the present as well as in\the 
past tense, we do not understand that these 
findings to any extent impugn or condemn, 
the advertising matter employed by peti- 
tioner after its discontinuance of the ad- 
vertising matter first complained of; nor 


that the~order under review includes with- 


in its scope any of petitioner’s advertising 
matter used after such discontinuance; and 
it is upon such construction of the order 
that we conclude the order is in this rer 
spect, as well as otherwise, not objection- 
able. 


The order of the Commission is 


Affirmed. 
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{J 55,096] In the Matter of Louis Leavitt. 
United States Circuit Court of Appeals, Second Circuit, December 24, 1935. 
A fine of $1,000 is imposed for contempt of a decree affirming a Federal Trade 


Commission cease and desist order. 


At a Stated Term of the United States 
Circuit Court of Appeals, in and .for the 
Second Circuit, held at the Court Rooms 
in the Post Office Building in the City of 
New York, on the 24th day of December, 
one thousand nine hundred and thirty-five. 

Present: Hon. Learnep Hann, Hon. 
Tuomas W. Swan, Hon. Aucustus N. Hanp, 
Circuit Judges. 

A motion having been made herein by 
counsel for the Federal Trade Commission 
to punish the above named Louis Leavitt 
for contempt of the decree of this Court 
entered December 16, 1926, in a proceeding 


entitled “Louis Leavitt, petitioner, v. Federal 
Trade Commission, respondent,” to review an 
order of the Federal Trade Commission 
theretofore issued against Louis Leavitt. 
Upon consideration thereof the Court 
hereby orders that said Louis Leavitt pay 
one thousand dollars ($1,000.00) fine and 
that if the same be not paid within ten 
days from the date of this order, said 
Louis Leavitt be committed to the County: 
Jail of the County of New York, in the 
State of New York, and confined therein 
until the same be paid. 
Im. Parkin, Clerk. 


iff 55,097] Vitagraph, Inc., RKO Distributing Corporation, Paramount Pictures Dis- 
tributing Corporation, Metro-Goldwyn-Mayer Distributing Corporation, Fox Films Cor- 
poration, United Artists Corporation v. Harry Perelman and Louis Perelman. 


United States Circuit Court of Appeals, for the ‘Vhird Circuit. 


16, 1936. 


Decided January 


Appeal from the United States District Court for the Eastern District of Penn- 


svlvania. 


The defendant moving picture producers and distributors are held to have violated 
Section 1 of the Sherman Act when they prohibited moving picture exhibitors who leased 
films from them from exhibiting double features. 


O pinion 
Before Burrincton, Davis and THompPson, 
Circuit Judges. 


Burrincton, Cireuit Judge. This is an 
appeal from a decree of the District Court 
in a suit in equity under sections 12 and 16 
of the Clayton Act for an injunction to 
restrain violations of sections 1 and 2 of 
the Sherman Act and section 3 of the Clay- 
ton Act. The District Court held that the 
appellants, hereinafter called defendants, as 
they were below, had violated certain pro- 
visions of those acts and entered a decree 
restraining them from further violations. 


The appellees, Harry Perelman and 
Louis Perelman, hereinafter called plain- 
tiffs, are the owners and operators of two 
motion picture theatres in Philadelphia. 


The defendants, Vitagraph, Inc., RK 
Distributing Corporation, Paramount Pic- 
tures Distributing Corporation, Metro- 


.Goldwyn-Mayer Distributing Corporation, 


United Artists Corporation, and Fox Films 
Corporation, are distributors of motion 
pictures in interstate commerce. The Fox 
Films Corporation is the only one of the 
defendants who also produces motion pic- 
tures 
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Motion pictures are exhibited either in 
theatres which are controlled in some fash- 
ion by producing companies or their sub- 
sidiaries or in theatres operated by persons 
who are not connected with producers or 
their subsidiaries such as the two theatres 
owned and operated by the plaintiffs. The 
first group of exhibitors is called “affiliated 
theatres” and the second “independent 
theatres.” 

There are a number of affiliated theatres 
in Philadelphia, With their connections, 
they are able to display the earliest exhibi- 
tions of motion pictures released by the 
largest producers through their distrib- 
utors. Naturally, this gives to them a 
considerable advantage. 

Theatres which are operated by persons 
who lack the connections or resources to 
display “first run” motion pictures are able 
to exist only by offering the public some- 
thing other than novelty. A common 
means of attracting audiences has been to 
offer an exhibition of two full length mo- 
tion pictures at one performance and for 
one admission. 

The group of producers which the de- 
fendants represent furnish considerably 
more than half of all the motion pictures 
exhibited in the United States. The re- 
mainder of the pictures are produced by a 
few other large producers, not defendants 
here, and a group of small companies, 
sometimes called “independent” or “minor” 
producers. 


The independent theatres are required by 
necessity to purchase motion pictures from 
the defendants. They would be unable to 
remain in business without offering such 
exhibitions and the defendants and their 
connections derive a large share of their 
income from these theatres. 


The independent theatres, including the 
plaintiffs, purchase motion pictures for 
the purpose of exhibition from the major 
producers or their distributors by contract 
for a period of time in anticipation of their 
needs. The method used is known to the 
industry as “block booking.” At the time 
the contracts are made, the motion pictures 
are not identified, the contracts simply call 
for a supply of films to fill the number of 
exhibitions anticipated. 


In the case of the plaintiffs, the contracts 
with the defendants contain a clause in 
which the plaintiffs agree not to display 
another full length motion picture or fea- 
ture with the one supplied by the contract. 
The clauses prohibiting double featuring 
are worded differently but are contained in 
one form or another in the plaintiffs’ con- 
tracts with all of the defendants. The 
following clauses appear to be typical of 
those used: 
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“Exhibitor agrees not to exhibit any other pictures 
of feature length.” oF 

“The exhibitor agrees not to exhibit any of the 
feature photoplays licensed for exhibition hereunder 
at the same performance with any other photoplay 
of feature length, that is, as part of a double feature 
program; that upon violation hereof distributor shall 
have the right to terminate this agreement and re- 
cover from the exhibitor as damages for such viola- 
tion the license fee payable in respect o 
photoplays not theretofore exhibited hereunder.” 

“Exhibitor agrees not to exhibit any of the photo- 
plays licensed for exhibition hereunder at the same 
performance with any other photoplay of feature 
length. Vhat is as part of a double feature program 
and that upon violation hereof distributor shall have 
the right to change or modify the run, availability 
and/or protection herein provided for.” 


The plaintiffs base their suit on the 
clauses in their contracts prohibiting double 
featuring. 

The District Court found as facts that 
in order to obtain feature motion pictures 
which are necessary to the continued exist- 
ence of the plaintiffs and other independent 
theatres, ‘they must sign the contracts in 
the form offered by the defendants, that 
they cannot survive by exhibiting features 
produced solely by minor producers; that 
the double feature clauses cause such inde- 
pendent theatres to purchase fewer feature 
films and lessens the production of such 
films by minor or independent producers; 
that double featuring increases the produc- 
tion of full length films. 

The court further found as facts that 
the prohibiting of double featuring tends 
to create a monopoly in the production and 
distribution of pictures in the defendants 
and their affiliates and connections in the 
motion picture industry; that it tends to 
lessen competition by restricting such inde- 
pendent theatres from purchasing from the 
defendants’ competitors; that the restric- 
tive clauses are the result of an agreement 
among the defendants and the other major 
interests in the industry; and that the in- 
sertion of the restrictive clauses in the 
contracts is the result of a combination 
and conspiracy among the defendants, and 
other major companies in the industry. 

The court concluded as a matter of law 
that the restrictive double feature clauses 
were inserted in their contracts with the 
plaintiffs as the result of a combination and 
conspiracy in restraint of trade and com- 
merce among the several states, and that 
the combination or conspiracy lessens com. 
petition and tends to create a monopoly of 
interstate commerce and trade, and that by 
placing such clauses in the contracts, the 
defendants have violated section 1 of the 
Sherman Act and section 3 of the Clayton 
Act and that the plaintiffs are entitled to 
an injunction. These sections provide as 
follows: 


Section 1 of the Sherman Act. 


“Section 1. Trusts, etc., in restraint of trade il- 
legal; penalty. Every contract, combination in the 
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form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, or 
with foreign nations is declared to be illegal. Every 
person who shall make any such contract or engage 
in any such combination or conspiracy, shall be 
deemed ee of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding 
$5,000 or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the 
Court.’”” (July 2, 1890, c. 647 Sec. 1, 26 Stat. 209.) 
TSO S.C. Ait 


Section 3 of the Clayton Act. 


“14. Sale, etc., on agreement not to use goods of 
Competitor. It shall be unlawful for any person 
engaged in commerce, in the course of such com- 
merce, to lease or make a sale or contract for sale 
of goods, * * *, on the condition, agreement or 
understanding that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, merchan- 
dise, machinery, supplies or other commodities of a 
competitor or competitors of the lessor or seller, 
where the effect of such lease, sale or contract for 
sale or such condition, agreement or understanding 
may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce. (Oct. 
ee 325 OCCeT Sh oo jstatum7 ol. eal SonWen tS. 


The defendants contend that there is no 
evidence of a combination or conspiracy 
among the defendants concerning the dou- 
ble feature clauses contained in the plain- 
tiffs’ contracts and that if the evidence 
supported such a finding, the restrictive 
clauses constitute neither a violation of the 
Sherman Act nor of the Clayton Act. 

The first question is whether or not the 
defendants have as a fact combined and 
conspired to prohibit the exhibition of 
double features. We have no power to dis- 
turb the finding of the District Court if 
there is any substantial evidence to sup- 
port it. 

It is admitted that double featuring has 
been a serious problem in the industry. In 
some sections of the country it is a com- 
mon practice in motion picture theatres. 
In certain urban districts, small theatres 
generally independently owned have re- 
sorted to the practice to enable them to 
compete with the larger, more luxurious 
theatres which enjoy the privileges of ex- 
hibiting first run motion pictures and other 
attractions. Without enlarging on that 
condition in the industry, a great many 
implications immediately arise. 

The testimony bears them out despite 
the insistence of the defendants by a 
greater number of witnesses that they have 
neither combined, nor conspired, nor agreed 
to destroy the practice of exhibiting double 
features. 


There 
effect: 

The defendants are connected with the 
strongest interests of the industry. They 
distribute more than half of the annual pro- 
duction in which the artists who command 
the largest audiences are displayed. Their 
productions are the most comprehensive 
and pleasing. While they compete among 
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themselves, they have a common interest 
in confronting the minor or independent 
producers who lack the resources to manu- 
facture exhibitions on their scale. The 
independent theatres require their produc- 
tions in order to continue in business. But 
to improve their business and to permit 
them in some fashion, other than by offer- 
ing lower prices of admission, to carry on 
in the face of the de luxe theatres, they 
must exhibit double features. The inde- 
pendent theatres generally purchase the 
second full length film from the indepen- 
dent producer but they are prohibited from 
exhibiting double features, as in the case 
of the plaintiffs, by their contracts with 
the major-producers. Thus, they purchase 
less films from the independent producers. 

With such a situation existing in the 
industry, one might logically be struck with 
the idea that it is more than mere coinci- 
dence that the defendants who represent a 
large majority of the major producers are 
in unanimity in prohibiting double features 
in their contracts. The fact that this 
unanimity of purpose is not carried out 
formally in the same language does not 
destroy the inference. Coincidence in form 
as well as purpose might have been fatal; 
while here the plaintiffs are required to 
bring forward other evidence to establish 
their case. 

The finding of the District Court that a 
combination and conspiracy existed among 
the defendants is binding upon us in view 
of the testimony of the plaintiffs’ witness, 
Chadwick, an independent producer, and 
Kuykendahl, the president of the largest 
organization of independent theatres. 

Chadwick testified as to the development 
and growth of the double featuring which 
led to the prohibition of the practice by 
the defendants in their California contracts 
in 1930. That resulted in a consent decree 
to the effect that the defendants had en- 
tered into a conspiracy violating the Sher- 
man Act. Dissatisfaction with the injunction 
caused the industry in 1932 to agree volun- 
tarily to discontinue double featuring. On 
May 1, 1934, at a meeting of exhibitors, 
producers and distributors in Los Angeles 
at which the defendants were represented, 
an executive of one of the defendants pur- 
ported to speak on behalf of the defendants 
and stated that a method had been devised 
to stop the exhibition of double features 
and that the distributors could take and 
had taken steps to remove the menace. He 
further stated to the meeting that the prac- 
tice had been stopped in Chicago and if 
the theatres wanted features, they must 
use “our features and not use double fea- 
tures.” 

Kuykendahl, a witness for the defendant, 
testified how he and the association which 
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he represented repeatedly urged the de- 
fendants to stop double featuring and that 
they agreed to cooperate with his associa- 
tion to that end. 

The testimony as to the consent decree 
was not admitted as, or intended to be, 
prima facie evidence against the defendants 
in this case, but was simply admitted as a 
fact in showing the activity of the defend- 
ants to prevent double featuring and as 
such the testimony was admissible. 

The defendants argue that Chadwick’s 
testimony concerning the statements made 
at the meeting in May, 1934, by the ex- 
ecutive who purported to represent the 
defendants there present was inadmissible. 
Their contention is based on the rule that 
agency cannot be proved by the declara- 
tions of an agent. That is so, but the 
speaker was the president of the distribu- 
tors’ organization and he was introduced in 
the presence of the defendants to speak and 
did speak on their behalf. Furthermore 
this is not a question of agency, but was 
simply a statement by one of the conspira- 
tors in the presence of the other con- 
spirators of what they had done and 
intended to do to stop double featuring. 

The defendants point to the fact that a 
number of their witnesses who were either 
officers or managing agents in the Phila- 
delphia district of one or another of the 
defendants, testified to the effect that there 
was no conspiracy or concerted action be- 
tween the defendants in reference to the 
double feature provisions of the contract. 
They further testified that in every case, 
such provisions were the result of inde- 
pendent judgment. 

As we have stated heretofore, we can- 
not retry this case for the defendants. The 
authorities they cite are inapplicable here. 
Ariasi v. Orient Insurance Company, 50 Fed. 
(2d) 548, (C. C. A. 9); Arnall Mills vw. 
Smallwood, 68 Fed. (2d) 57 (C. C. A. 5); 
Pennsvlvama Railroad Company v. Chamber- 
lain, 288 U. S. 333. The District Court did 
not arbitrarily reject the defendant’s testi- 
mony. It chose rather to accept as prob- 
able the plaintiffs’ case which was built on 
a background of direct and circumstantial 


evidence. That is the right of the trial 
court. 
The defendants pointed out that the 


plaintiffs argued that the testimony of the 
executives and the managers was inher- 
ently improbable because they testified that 
the defendants had not discussed the mat- 
ter of double featuring with one another. 
The defendants go on to say: 


“Everybody in the motion picture industry knew 
the rule laid dgwn_by the Supreme Court in the 
Paramount case, (Paramount Famous Lasky Cor- 
poration v, United States, infra) and every one 
of these large organizations understood that it must 
act in the formation of its policies according to its 
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independent judgment and_ without conference or 
agreement with its competitors. This is the per- 
fectly obvious reason why the men in the various 
defendant conipanies did not discuss this question of 
policy with each other, but acted on their own 
judgment.” 

That argument in itself has been seized 
upon, with some justification, by the plain- 
tiffs to bring the defendants within the 
rule that a conspiracy may be made out 
without express words or writings but 
simply by working toward a common pur- 
pose through a tacit understanding or 
agreement. Thornton, On Combinations 
in Restraint of Trade, page 492 and the 
cases cited therein. The defendants might 
have refrained from discussing openly in 
conference the question of double featuring 
for the obvious reason of avoiding viola- 
tions of the principles laid down in the 
Paramount Famous Lasky Corporation v. 
Umited States, 282 U. S. 30. 

In that case, the Supreme Court held 
that an agreement of the ten competitors 
controlling 60 per cent of the motion pic- 
ture industry to refuse to contract with 
exhibitors except on a standard form which 
provides for compulsory joint arbitration 
violated section 1 of the Sherman Act. The 
Court said therein: 


“Tt may be that arbitration is well adapted to the 
needs of the motion picture industry; but when 
under the guise of arbitration parties enter into 
unusual arrangements which unreasonably suppress 
normal competition their action becomes illegal.” 


The second question is whether or not 
the restrictive double feature clauses in the 
defendants’ contracts with the plaintiffs 
resulting from a combination or conspiracy 
between the defendants violate section 1 
of the Sherman Act and section 3 of the 
Clayton Act. 


Section 1 of the Sherman Act makes 
contracts, combinations and conspiracies in 
restraint of interstate trade or commerce 
illegal. Section 3 of the Clayton Act out- 
laws contracts in which a party agrees not 
to use the goods of a competitor. 


In Appalachian Coals, Inc. v. United States, 
288 U. S. 344, 359, the Court said: 


“The purpose of the Sherman Anti-Trust Act is to 
prevent undue restraints of interstate commerce, to 
maintain its appropriate freedom in the public inter- 
est, to afford protection from the subversive or 
coercive influences of mononolistic endeavor. As a 
charter of freedom, the Act has a generality and 
adaptability comparable to that found to be desirable 
in constitutional provisions. It does not go into 
detailed definitions which might either work injury 
to legitimate enterprise or through particularization 
defeat its purposes by providing loopholes for escape. 
The restrictions the Act imposes are not mechanical 
or artificial. Its general phrases, interpreted te: 
attain its fundamental objects, set up the essentiai 
standard of reasonableness. They call for vigilance 
in the detection and frustration of all efforts unduly 
to restrain the free course of interstate commerce, 
but they do not seek to establish a mere delusive 
liberty either by making impossible the normal and 
fair expansion of that commerce or the adoption of 
reasonable measures to protect it from injurious 
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and destructive practices and to promote competition 
upon a sound basis. The decisions establish, said 
this Court in Nash v. United Statics, 229 U.S. 373, 
376, ‘that only such contracts and combinations are 
within the act as, by reason of intent or the inherent 
nature of the contemplated acts, prejudice the public 
interests by unduly restricting competition or unduly 
obstructing the course of trade.’ ”’ 

The double feature clauses undoubtedly 
reduce the production of full length motion 
pictures. So great is the public demand for 
the defendants’ films that independent the- 
atres must exhibit them in order to stay 
in business. If they do exhibit features of 
one of the defendants they must agree not 
to display at the same time a feature of 
another producer. This naturally prevents 
exhibitors from purchasing films from pro- 
ducers who are in competition with the 
defendants and destroys the opportunity 
of those independent producers to produce 
and sell more films. The necessary and 
inevitable tendency of the conspiracy or 
combination is to produce a material and 
unreasonable restraint on interstate com- 
merce. Paramount Famous Lasky Corpora- 
tion uv. United States, 282 U. S. 30. 


Business necessity forces the exhibitors 
to buy from the defendants, It is true that 
they need not deai with the defendants if 
they do not wish to do so, but if they do 
not do so, they would be driven out of 
business. The effects of the double feature 
clauses naturally result in strengthening 
the position of the defendants and weak- 
ening that of the independent competitor. 

The defendants contend that the double 
feature provisions were adopted for the 
best interests of the industry, their cus- 
tomers and the public and that tke effects 
and motives of the defendants are impor- 
tant in determining whether or not there 
is an undue restraint of trade. For this, 
they rely upon the case of Appalachian 
Coals, supra. 

In that case, the Supreme Court care- 
fully considered evidence relating to the 
economic conditions existing in the bitu- 
minous coal industry to determine whether 
or not an agreement among coal producers 
to eliminate competitive and destructive 
practices was illegal. The court concluded 
that under the facts of that case, there was 
no undue restraint of competition and 
commerce 2nd no violation of the Sherman 
Act. The court said that “the question 
under the Act is not simply whether the 
parties have restrained competition be- 
tween themselves but as to the nature and 
effect of that restraint.” 

But the Court was emphatic in stating 
that good motives or intentions or benefits 
to the industry must give way to the law 
and if there is an undue restraint of com- 
merce and impairment of fair competitive 
opportunities, the statute must be applied. 


The Court did not intend that the Appa- 
lachwan Coals case should change its inter- 
pretation of the anti-trust laws. The test 
laid down in Nash v. United States, 229 
U. S. 373, 376, (quoted in the Appalachian 
case) has been restated, approved and 
applied time and again. Maple Flooring 
Association v. United States, 263 U. S. 403; 
Paramount Famous Lasky Corporation uv. 
Umied States, 282 U. S. 30. 

In this case the District Court found 
that the defendants had combined or con- 
spired to outlaw the exhibition of full 
length motion pictures. The evidence of 
the conditions in the industry leads to the 
conclusion that the inclusion of those 
provisions in the contracts between the de- 
fendants and independent exhibitors seri- 
ously affects the exhibitors and the smaller 
producer. This tends to reduce production 
and stifle competition. Whether or not the 
defendants intended to suppress competi- 
tion, we do not need to know; the fact is 
that their contracts operated to that effect. 

It may also be said for the same reason 
that in practical effect, the restrictive 
clauses relating to the exhibition of double 
features result in contracts not to use the 
goods of competitors and that such clauses 
both substantially lessen competition from 
independent exhibitors and producers and 
tend to create a monopoly in the defend- 
ants or their connected interests. Umited 
Shoe Machinery Company v. United States, 
7oday eV aut yet. Nay e 

The plaintiffs brought suit under sections 
1 and 2 of the Sherman Act and section 3 
of the Clayton Act, but the District Court 
found that the defendants had violated only 
section 1 of the Sherman Act and section 
3 of the Clayton Act. The proofs unques- 
tionably show that the defendants violated 
section 1 of the Sherman Act which en- 
titles plaintiffs to injunctive relief under 
section 16 of the Clayton Act. It becomes 
unnecessary to determine whether or not 
the defendants also violated section 2 of 
the Sherman Act. It may be that section 
3 of the Clayton Act was also violated, 
but as there is some question as to the 
sufficiency of the pleadings to support such 
a finding, we do not determine that ques- 
tion here. 

Warner Brothers Pictures, Inc., First 
National Pictures, Inc., and Paramount 
Publix Corporation were declared as par- 
ties in the bill of complaint in this case. 
They are producers outside of the juris- 
diction of the trial court and were not 
served. While their names appeared in the 
caption on appeal, they were in fact not 
proper parties and consequently have been 
omitted from it. 

The decree of the District Court is af- 
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[1] 55,098] Federal Trade Commission v. Hires Turner Glass Company. 

United States Circuit Court of Appeals, for the Third Circuit. December 20, 1935. 
Upon Application for Enforcement of an Order of The Federal Trade Commission. 
On Petition for Modification of Judgment. 


The section of the Federal Trade Commission Act which authorizes the Circuit 
Court of Appeals to enforce, set aside or modify orders of the Commission does not 
confer authority to make rulings as to what name, or names, comply with the cease and 


desist order prior to action thereon by the Commission. 


Modifying the decision reported at {[ 55,083, and the order of the Federal Trade Com- 


mission in Complaint No. 1985. 
Opinion 

Before Davis and TuHompson, Circuit 
Judges. 

Tuompson, Circuit Judge. The Federal 
Trade Commission Act confers authority 
upon this court to enforce, set aside or 
modify orders of the Commission (15 U.S. 
C. A. 45), but, we think, does not confer 
authority upon the court to make rulings 
as to what name, or names, comply with 
the cease and desist order prior to action 
thereon by the Commission. If, however, 
the Commission’s order is so comprehen- 


sive as to prevent respondent from using 
such designations for its mirrors as are 
accompanied by qualifying terms which 
clearly signify that its copper backing is 
not electrolytically applied, it may be modi- 
fied to that extent. 

The Commission’s cease and desist order 
is accordingly modified by adding thereto 
the following: 

“Provided, however, that the respondent 
may use such designations as are accom- 
panied by qualifying terms which clearly 
signify that the copper backing on its 
mirrors is not electrolytically applied.” 


[ff 55,099] United States of America v. Columbia Gas & Electric Corporation, Colum- 
bia Oil & Gasoline Corporation, George H. Howard, Philip G. Gossler, Charles A. 
Munroe, Thomas R. Weymouth, Thomas B. Gregory, Edward Reynolds, Jr., Burt R. 


Bay and John H. Hillman, Jr. 


District Court of the United States for the District of Delaware. 


A consent decree enjoins defendants from interfering with the production, trans- 
portation, sale or delivery of gas, and from holding stock in a certain gas corporation 
in contravention to the Anti-Trust laws, and one corporation is ordered to divest itself 


of stock in another. 


Decree 


This cause coming on to be heard this 
29th day of January, 1936, and the several 
defendants having accepted service of proc- 
ess and having appeared and filed their 
answers to the Amended and Supplemental 
Petition herein, which latter has superseded 
the original Petition and is hereinafter re- 
ferred to as the Petition; 

And the petitioner and the defendants 
having filed a stipulation with the Clerk of 
the Court wherein and whereby they con- 
sent to the making and entering of this 
decree; 

And it appearing that the petitioner al- 
leges that the defendant Columbia Gas & 
Electric Corporation, through ownership 
by its affiliate Columbia Oil & Gasoline 
Corporation of various securities of Pan- 
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handle Eastern Pipe Line Company and 
otherwise, has interfered with, dominated 
and controlled the management and oper- 
ation of said Panhandle Eastern Pipe Line 
Company with the purpose and effect of 
preventing competition, actual and poten- 
tial, between said Panhandle Eastern Pipe 
Line Company and said Columbia Gas & 
Electric Corporation, and of monopolizing 
and attempting to .monopolize interstate 
trade and commerce in natural gas in cer- 
tain sections of the United States; 

And it further appearing from said stipu- 
lation that the petitioner and the defend- 
ants have agreed that provision against 
domination or control, direct or indirect, 
in the affairs of Panhandle Eastern Pipe 
Line Company by the defendant Columbia 
Gas & Electric Corporation and the main- 
tenance of said Panhandle Eastern Pipe 
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Line Company in a position of free and 
independent action in the production, 
transmission, sale and distribution of nat- 
ural gas in competition with others con- 
stitutes the proper basis for the entry of 
this decree; 


Now, Therefore, without taking any tes- 
timony or evidence and in accordance with 
such stipulation, it is hereby ordered, ad- 
judged and decreed as follows: 


I. That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto, with full power and authority to 
enter this decree; and that the petition 
states a cause of action under the Act of 
Congress approved July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopo- 
lies,” and the Act of Congress approved 
October 15, 1914, entitled “An Act to sup- 
plement existing laws against unlawful re- 
sertains and monopolies, and for other 
purposes.” 

That the restrictions and injunctions 
herein shall apply not only with respect to 
the parties hereto and corporations men- 
tioned herein but also to all persons, cor- 
porations, partnerships, associations or 
organizations acting, claiming or assuming 
to act for or on behalf of them or any of 
them; to their successors or assigns and 
any and all partnerships, corporations or 
individuals who may directly or indirectly 
acquire the ownership or control of the 
property, business, or assets (except secur- 
ities of Panhandle Eastern) of said parties 
whether by merger, consolidation, reor- 
ganization or otherwise; and to the taking 
of action prohibited herein by indirection 
or by or through subsidiaries, affiliates, offi- 
cers, directors, shareholders, agents, receiv- 
ers, trustees, attorneys, employees, or 
otherwise, individually or collectively. 

That the defendant Columbia Gas & 
Electric Corporation, a Delaware corpora- 
tion hereinafter referred to as “Columbia 
Gas,” is a holding company owning more 
than 50 subsidiary companies; that a sub- 
stantial part of the business of said enter- 


prise is the production, transmission, 
distribution and sale of natural and artifi- 
cial gas; 


That the defendant Columbia Oil & 
Gasoline Corporation, hereinafter referred 
to as “Columbia Oil,’ is a corporation of 
the State of Delaware organized to hold 
and operate oil and gasoline properties 
formerly owned by Columbia Gas and has 
not been and is not now engaged in the 
business of producing, transmitting, dis- 
tributing and selling natural gas except 
that it owns certain securities of said Pan- 
handle Eastern Pipe Line Company and all 
of the outstanding capital stock and certain 


indebtedness of Indiana Gas Transmission 
Corporation; 

That Panhandle Eastern Pipe Line Com- 
pany, hereinafter referred to as “Panhandle 
Eastern,” is a corporation of the State of 
Delaware, owns and controls large gas pro- 
ducing areas in the Texas Panhandle and 
in Kansas and has constructed a natural 
gas pipe line from said producing areas 
through the States of Oklahoma, Kansas, 
Missouri, Illinois, and touching upon In- 
diana, for the purpose of transmitting, dis- 
tributing and selling such natural gas; 


That Panhandle Corporation is a corpo- 
ration of the State of Maryland, and now 
owns stock and notes of Panhandle Eastern; 


That the individual defendants named in 
the petition herein are citizens of the Unit- 
ed States and have been either voting trus- 
tees of the common stock of Panhandle 
Eastern or officers or directors of said cor- 
poration, and with the exception of the 
defendants Burt R. Bay and John H. Hill- 
man, Jr., have been officers or directors of 
Columbia Gas and Columbia Oil, 


II. That the defendants be and thev are 
hereby perpetually enjoined from exercis- 
ing, or attempting, individually or collec- 
tively, directly or indirectly, to exercise any 
dominion or control over Panhandle East- 
ern and from restraining, or interfering in 
any manner with, the free and independent 
action of said Panhandle Eastern in the 
production, transportation, sale or delivery 
of natural gas to any person, corporation, 
community or section of the United States; 
from holding, acquiring, voting or in any 
manner acting as the owners, directly or 
indirectly, of the whole or any part of the 
stock, or other share capital, or bonds, 
property or assets of Panhandle Eastern or 
any other company, corporation, associa- 
tion or organization owning any substantial 
amount of its securities; and from partici- 
pating in any way, directly or indirectly,. 
or from exercising any control, direction, 
supervision, or influence, in the manage- 
ment or control of Panhandle Eastern; 
except 


(a) That defendants may own stock in 
and obligations of Columbia Gas and 
Columbia Oil and be and exercise the law- 
ful rights of directors or officers thereof; 

(b) That defendants may own stock and 
obligations in Panhandle Corporation for, 
and pending, the dissolution of the latter 
corporation and the disposition of its inter- 
ests in Panhandle Eastern as speedily as 
possible, in a manner not inconsistent with 
the provisions of this Section II and the 
purposes and further provisions of this 
decree; and defendant Hillman may con- 
tinue to own 60,000 shares of stock he now 
holds in Missouri-Kansas Pipe Line Com- 
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pany so long as the voting rights appur- 
tenant thereto are exercised independently 
of the other defendants herein and not ina 
manner inconsistent with the purposes and 
provisions of this decree; 

(c) That Columbia Gas and defendant 
Hillman may own or acquire obligations, 
without present or potential voting rights, 
of said Panhandle Eastern, except that 
Columbia Gas is hereby enjoined and re- 
strained in connection with enforcing any 
rights under said obligations with respect 
to principal, interest or sinking fund, from 
acquiring any of the pipe line or other phy- 
sical assets of Panhandle Eastern; 


(d) That Columbia Oil may own or ac- 
quire stock or obligations in Panhandle 
Eastern and exercise voting rights appur- 
tenant thereto (and defendant Bay may be 
and exercise the lawful rights of an officer 
of Panhandle Eastern), subject to the fur- 
ther terms and provisions of this decree, 
but Columbia Gas is hereby perpetually 
enjoined and restrained from acquiring any 
interest in such stock, by operation of law, 
or in connection with enforcing any lien 
created through the present or future ex- 
istence of any debt, whether funded or un- 
funded, of Columbia Oil fo Columbia Gas, 
or otherwise; 


(e) That, when Columbia Gas has effec- 
tively divested itself of all control, direct 
or indirect, legal or practical, of Panhandle 
Eastern by no longer owning stock of any 
class having present or potential voting 
rights in Columbia Oil, upon the approval 
of this Court Columbia Oil shall no longer 
be subject to the restrictive clauses of this 
Section JI; 

ITI. That Gano Dunn is hereby nominat- 
ed, constituted and appointed trustee for 
the purposes and with the powers and du- 
ties set forth in this Section II]; 

That within 10 days after the entry of 
this decree Columbia Oil shall execute, and 
deposit with said trustee the agreements 
and offers executed by it in accordance 
with, its agreements set forth in Section V 
of the stipulation pursuant to which this 
decree is entered; 

That within 10 days after the entry of 
this decree Columbia Oil shall transfer all 
of its stock now owned and thereafter all 
stock subsequently acquired in Panhandle 
Eastern, having present or potential voting 
rights, to said trustee to hold the legal title 
to said stock and to exercise all the rights 
and privileges incidental to the absolute 
ownership thereof upon the following 
terms and conditions: 

(a) To vote said stock for the election 
of as many directors of Panhandle Eastern 
as the number of shares thereof may be en- 
titled to elect: Provided, that one of the 
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directors so elected shall’ be the trustee; 
and that the remainder shall be selected 
from among persons recommended by the 
beneficial owner of satd stock, in confer- 
ence and with the advice of the trustee, but 
not including any of the individual defend- 
ants herein or any one (except with the 
approval of the trustee and this Court) who 
aiter January 1, 1931, has been or hereafter 
becomes an officer, director, agent or em- 
ployee of Columbta Gas; and that, as to 
the directors so selected, the trustee is 
empowered to remove and replace such di- 
rectors with others of his own choosing 
upon his own motion, if in his judgment 
such action is necessary in the interest of 
Panhandle Eastern or for the effectuation 
of the purposes of this decree; subject how- 
eyer in this as well as in the exercise of all 
other powers to the authority of this Court 
upon the motion and showing of any party 
hereto, or upon its own motion, to restrain 
said trustee from abuses of sound discre- 
tion, in view of the purposes of this decree 
and the law under which it is entered, or 
in case said trustee does not act in good 
faith hereunder; 


(b) To vote said stock upon all other 
questions and matters in which the stock 
is entitled to vote, as directed by the bene- 
ficial owners thereof, except-when such di- 
rections are inconsistent with the purposes 
of this decree; 


_(c) To deposit for safe keeping the cer- 
tificate for such stock with such bank or 
trust company as he may select and to is- 
sue, or arrange for the issuance, by such 
bank or trust company to the defendant 
Columbia Oil, of receipts for the stock so 
deposited in such form as the trustee may 
approve; 

(d) To receive reasonable compensation, 
the amount thereof to be approved by this 
Court at not less than $15,000.00 per annum, 
for all services rendered by him as trustee, 


and to be reimbursed for any expenses in- 


curred by him in the performance of his 

duties hereunder, upon quarterly accounts 

to this Court, which, when approved by the 

Court, shall be paid in equal shares by the 

fctepdanis Columbia Gas and Columbia 
ul, 

(e) To pay over to Columbia Oil all divi- 
dends received unon said stock, except that 
dividends in the form of stock having pres- 
ent or potential voting rights shal] be re- 
tained by the trustee subject to the same 
terms and conditions as the other shares 
held hereunder; 


(f{) To exercise all.rights to subscribe to 
additional stock or other securities of Pan- 
handle Eastern as Columbia Oil may direct; 

(g) To report to this Court semi-annual- 
ly; and to account for any action hereunder 
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only in proceedings in this Court, any fur- 
ther order of this Court entered upon 
notice to such trustee and to the parties 
hereto shall be full protection to him for 
any action taken pursuant thereto, and the 
trustee shall not be personally responsible 
for mistakes in judgment or mistakes of 
law or fact in the execution of his duties 
hereunder but only for lack of good faith; 


That during the existence of the trust 
hereby created.the trustee herein appointed 
shall be subject to removal by this Court 
in its discretion; and in the event of such 
removal or in the event of the death, resig- 
nation or inability to act of such trustee, 
his successor shall be appointed by this 
Court upon recommendation of the parties 
hereto; 


That the trust hereby created shall be and 
remain in full force and effect until ter- 
minated with the approval of this Court 
when (1) Columbia Gas has effectively 
divested itself of all control, direct or indi- 
rect, legal or practical, of Panhandle East- 
ern by (a) no longer owning stock of any 
class having present or potential voting 
rights in Columbia Oil or (b) by Columbia 
Oil divesting itself of ownership of all 
stock of Panhandle Eastern; or when (2) 
under the circumstances then existing, the 
continuation of said trust is no longer es- 
sential or necessary in carrying out the 
purposes of this decree; Provided, that no 
such stock of Panhandle Eastern shall be 
divested by transfer to any competitor of 
Panhandle Eastern or without prior notice 
and full disclosure of the facts to petitioner. 


IV. That the defendants be and they are 
hereby perpetually enjoined from restrain- 
ing or interfering in any manner in the 
freedom of Panhandle Eastern to contract 
or to finance or arrange the financing of all 
contracts, extensions (including the pro- 
posed new line to Detroit, whether or not 
built and owned by it), repairs, mainten- 
ance, service, or improvements necessary 
in its business through or with any firm, 
person, or corporation with whom it may 
choose to deal (and to that end any such 
financial or contractual arrangements made 
by Panhandle Eastern to consummate its 
contract dated’ August 31, 1935, with the 
Detroit City Gas Company shall be subject 


to the approval of the trustee who shall re- 
ceive, and consider the advisability of, al- 
ternative methods of financing from any 
responsible underwriter); 


That if such contracts be made with or 
financial assistance be secured from Colum- 
bia Gas, such contracts may be made or 
financial assistance furnished only upon 
terms or conditions which do not in any 
way, directly or indirectly, presently or 
potentially, confer upon Columbia Gas any 
voting rights, control or participation in 
the management of Panhandle Eastern 
or confer any rights of ownership in the 
works or properties of Panhandle Eastern 
except as security for the investment; and 
in the event that Columbia Gas shall, with 
respect to any contract or any contractual 
rights of any kind whatsoever or any prop- 
erty held as security or used in connection 
with any contract, in any way prevent the 
free transportation, sale, and distribution of 
gas by Panhandle Eastern, then upon appli- 
cation to this Court or any court of com- 
petent jurisdiction Panhandle Eastern shall 
have the right (1) to the immediate ap- 
pointment of a trustee to hold such con- 
tract rights or property subject to the 
purposes and provisions of this decree; (2) 
to immediate specific performance of any 
and all contracts with Columbia Gas; and 
(3) to immediate injunction, both tempo- 
rary and final, as well as any other appro- 
priate remedy at law or in equity, including 
any remedy hereunder. 

V. That jurisdiction of this cause and 
of the parties hereto is retained for the 
purpose of giving full effect to this decree 
and for the enforcement of strict compli- 
ance herewith and the punishment of eva- 
sions hereof, and for the further purpose 
of making such other and further orders 
and decrees or taking such other action as 
may from time to time be necessary to the 
carrying out hereof; and that Panhandle 
Eastern, upon proper application, may be- 
come a party hereto for the limited purpose 
of enforcing the rights conferred by Sec- 
tion IV hereof. 


Dated, Wilmington, Delaware, January 


29, 1936. 
John P. Nields, 
United States District Judge. 
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{1 55,100} Max Factor & Co., a corporation, and Sales Builders, Inc., a corporation, 
v. Clarence G. Kunsman. 


Supreme Court of the State of California. Filed February 28, 1936. 


Section 1%4 of the California Fair Trade Act is held constitutional by a four to 
two decision, and an order sustaining a demurrer to a complaint seeking to enjoin 
a noncontracting retailer from cutting prices of trade-marked cosmetics, is reversed. 


The adoption by the California legislature of the Fair Trade Act is held to change 
its former economic policy of free competition under the anti-trust laws in order to 
recognize a manufacturer’s property right in good will toward his trade-marked articles, 
and the Court holds that it is a legislative and not a judicial function to determine 
economic policy. 


As the California Fair Trade Act is passed in exercise of the State’s police power, 
and there is no constitutional right to own property free from regulation, the fact 
that the statute deprives a retailer of a right which he formerly possessed to sell 
goods at prices fixed by himself, is held not per se to brand the statute as uncon- 
stitutional. 


Respondent urges that the legislature can only regulate prices as to articles affected 
with a public interest, but the Court holds that the Fair Trade Act does not aim! 
primarily at regulating prices, but at protecting the property and contract rights of 
the manufacturer, producers, distributor and retailer. ‘Moreover, the statute does not 
attempt to regulate the price of any one article. It may be that when the legislature 
attempts to regulate the price of a particular commodity, in order to justify classifying 
that article differently from other commodities, its purchase and sale must affect the 
public interest. But here the legislation affects an entire class of articles, which class, as 
will later. appear;is;reasonably the subject of classification.” 


The Doubleday Doran case is distinguished in that there only a single con. 
tract was alleged, and that was between a publishing company and its subsidiary 
and amounted to a contract between themselves, and further, the publisher appar-. 
ently sold to the price cutting retailer without attempting to contract with him as 
to resale prices. Here the distributor uniformly sold its products only to those retailérs 
who contracted to observe its prices, and the price cutting retailer obtained the articles 
from. some one else without the distributor’s knowledge or consent. 


This cause presents an attack upon the 
provisions of the “Fair Trade Act” adopted 
by the legislature in 1931 (Stats: 1931, 
p. 583; Deering’s Gen. Laws, Act 8782) 
as amended in 1933 (Stats. 1933, p. 793 
‘Deering’s Gen. Laws. Act 8782). 


Prior to the adoption of these provi- 
sions, the legislature adopted an act com- 
monly known as the “Cartwright Act,” in 
order to promote free competition in com- 
merce, which, among other things, declares 
it to be unlawful for two or more per- 
sons to enter into any combination or 
contract by which they agree to establish 
the price of any commodity to the public 
or consumer, and declares any such tom- 
bination or contract to be against public 
policy, and void. (Stats. 1907, p. 984, as 
amended by Stats. 1909, p. 593; Deering’s 
Gen. Laws, Act 8702.) The Fair Trade 
Act departs widely from the restrictive 
provisions of the Cartwright Act, in that 
it provides (in section 1) that “no contract 
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relating to the sale or resale of a com- 
modity which bears, or the label or con- 
tent of which bears, the trade-mark, brand, 
or name of the producer or owner of such 
commodity and which is in fair and open 
competition with commodities of the same 
general class. produced by others shall be 
deemed in violation of any law of the 
State of California” by reason of any pro- 
vision which may be contained in such 
contract, among others, (1) “that the buyer 
will not resell such commodity except at 
the price stipulated by the vendor”; and 
(2) “that the vendee or producer require 
in delivery to whom he may resell such 
commodity to agree that he will not, in 
turn, resell except at the price stipulated 
by such vendor or by such vendee.” This 
statute, as originally passed, limits its ap- 
plication to persons who voluntarily enter 
into such contracts with respect to such 
resale prices, thus apparently seeking to 
except such contracts from the applica- 
tion of accepted principles respecting com- 
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binations and monopolies restraining trade 
through price-fixing agreements. The 
amendment to the Fair Trade Act added 
in 1933, designated as section 1%4, presents 
the crucial point of this case. It reads 
as follows: 


“Wilfully and knowingly advertising, offering for 
sale or selling any commodity at less than the price 
stipulated in any contract entered into pursuant to 
the provisions of section 1 of this act, whether the 
person so advertising, offering for sale or selling is 
or is not a party to such contract, is unfair competi- 
tion and is actionable at the suit of any person 
damaged thereby.” 


These facts appear from the allegations 
of the complaint: 


The plaintiff, Max Factor & Co., a Delaware cor- 
poration, engaged in the manufacture of cosmetics 
and toilet articles manufactured by it under certain 
adopted and registered trade-marks. These _ trade- 
marks ‘have long been used in connection with the 
manufacture, sale and distribution of the cosmetics 
and toilet articles manufactured and sold by the 
corporation; that the corporation is the sole owner 
of the business and goodwill in the state of California 
and all the states in the United States connected 
with the distribution and sale of the articles associ- 
ated with such trade-marks; that prior to the com- 
mencement of this action, Max Factor & Co. 
transferred and sold to the plaintiff Sales Builders, 
Inc., the exclusive right and privilege of distributing 
and selling in the states of the United States, in- 
cluding the state of California, the cosmetics and 
toilet articles then and thereafter manufactured by 
Max Factor & Co., and the goodwill pertaining 
thereto, with the right to use the trade-marks, and 
the sole right to sell and distribute the cosmetics 
and toilet articles in all these states. Plaintiff Sales 
Builders, Inc., has ever since been, and is, the sole 
owner of the exclusive right to sell and distribute in 
all of the states, including California, all of the 
cosmetics and toilet articles manufactured by the 
plaintiff Max Factor & Co., and associated with the 
use of the trade-marks adopted by Max Factor & Co. 

The defendant is, and at the times mentioned has 
been, the owner, proprietor and operator of a retail 
drug store situated in the city of Beverly Hills in 
this state, and was, and now is, engaged in selling 
at retail to consumers of cosmetics, toilet articles 
and other merchandise. 


For many years there has developed in the drug 
trade in California the practice of cutting prices, 
both wholesale and retail, of well-advertised com- 
modities well known to the public, and sold and 
identified “under distinctive trade-marks, brands and 
names. Such products have been, and are, offered 
by retail dealers at prices conspicuously lower than 
the marked or established prices of said commodities 
as so-called ‘‘leaders,’’ for the purpose of creating 
the impression that other goods of which the prices 
are not so well known are sold at corresponding re- 
ductions, and that all articles dealt in by the par- 
ticular dealer are sold by him at less than they could 
be obtained elsewhere. The stores in which these 
practices are prevalent have become known as “cut- 
rate drug stores.’”’ The complaint here sets out at 
some length matter relative to the fact that the 
practice of cutting known and established prices 
has engendered a condition by which other dealers 
were forced to meet the cut prices advertised by 
their competitors, one cut producing another in 
retaliation, so that ultimately, in a particular com- 
munity, well-known articles identified by trade- 
marks, brands, and names with an established price 
are offered at prices cut to a joint which yields no 
profit, and in many cases represents a loss. Other 
alleged evils of the practice are set forth at length. 
It is also alleged that to remedy this evil the legis- 
lature of California has enacted the Fair Trade Act 
(supra), the constitutionality of which act is here 
sought to be established. 


_ In order to protect itself against the alleged in- 
juries and uneconomic practices -described in the 
complaint, plaintiff Sales Builders, Inc., adopted a 
system of doing business, as set out in the complaint, 
under which contracts are entered into between the’ 
foe and its wholesale jobbing distributors, and 
etween plaintiff and retail druggists and other per- 
sons, firms, or corporations selling the Factor prod- 
ucts in the state of California, by the terms of 
which contracts the distributors are obligated to 
sell these products only to retailers who will resell 
the same at specified prices, and who, in turn, have 
entered into a written contract with the plaintiff 
Sales Builders, Inc., to sell the Factor products at 
the specified prices. The prices fixed and established 
by plaintiff Sales Builders, Inc., in said contracts, 
it is alleged, are fair and reasonable, and no higher 
than is required to yield to distributers at wholesale 
and retail a reasonable compensation for their serv- 
ices. It is also alleged that, as known to defendant, 
practically all of the wholesale druggists in the state 
of California have executed these wholesale distrib- 
uters’ contracts, and practically all of the retail 
druggists in the state of California, including the 
prominent department stores dealing in casmetics 
and toilet articles, have executed the retail distrib- 
uters’ contracts, and are observing and conforming 
with the terms of the contracts. Price-cutting on 
products of plaintiff Max Factor & Co. has ceased, 
and plaintiff Sales Builders, Inc., is enjoying, under 
the terms of the California Fair Trade Act, a reason- 
able profit from the sale of its goods, and immunity 
from destructive and uneconomic price-cutting. The 
distribution of its goods has been unobstructed, and 
its business has been greatly benefited. 


However, the defendant, a retail distributer of 
plaintiffs’ goods, is engaged in selling such goods at 
pricés conspicuously lower than other retail dealers 
in the state of California, in many instances at less 
than the cost of the commodities to the defendant, 
with the result that other dealers are forced to meet 
defendant’s price competition by offering plaintiffs’ 
goods for sale at prices competitive with those 
quoted by defendant. Sales Builders, Inc., upon 
inauguration of its system of contracts heretofore 
referred to, tendered to defendant a contract and an 
opportunity to deal in plaintiffs’ goods on the same 
terms offered to every other retail dealer in the 
commodity in the state of California. The defendant 
refused and declined to execute the contract or to 
conform to the system of distribution employed by 
Sales Builders, Inc., or to observe the sales price 
fixed in the contract. 

The plaintiff Sales Builders, Inc., declined, and 
has continued to decline, to sell its commodities to 
the defendant unless and until the defendant enters 
into the tendered contract with plaintiffs. Defendant 
has proceeded, and is proceeding, to carry out the 
alleged unlawful and wrongful scheme, and, it is 
alleged, in so doing has been, and is, acting mali- 
ciously and without legal justification therefor. In 
pursuance and as part of the wrongful and unlawful 
plan and scheme, defendant, unbeknown to plaintiffs, 
has procured, and continues to procure, commodities 
manufactured by Max Factor & Co. bearing the 
trade-marks, brands and names of Max Factor & 
Co., and has sold, and is now selling, the commodi- 
ties at prices less than the retail His prices which 
are being sustained by substantially all of the retail 
dealers in cosmetics and toilet articles in the state 
of California. Defendant has been, and now is, en- 
ga'ged in informing retail dealers under contract with 
plaintiff Sales Builders, Inc., as well as the public 
generally, of defendant’s intention to sell plaintiffs’ 
goods at cut-rate prices, which act and the others 
in the complaint complained of are unduly influenc- 
ing retail and wholesale distributers of Max Factor 
& Co.’s products; and the wholesale and retail dis- 
tributers have complained that they will be com- 
pelled to cancel the contracts with plaintiff Sales 
Builders, Inc., and to sell the Max Factor & Co. 
products not in conformity with the terms of the 
contracts entered into by them, but at prices which 
will meet those announced by the defendant, and at 
which prices the defendant sells at retail the Max 
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Factor & Co. products. The result of such cancella- 
tion, it. is claimed, will be the destruction of the 
business of plaintiffs and the goodwill pertaining 
thereto. 

It is further alleged that the defendant threatens 
to, and will, unless restrained by judgment of court, 
continue to sell and dispose of the products of the 
plaintiff Max Factor & Co. at retail prices less than 
the retail sales prices regulated by plaintiffs, the 
continuance of which acts will produce great and 
irreparable injury to plaintiffs in that it will be ex- 
tremely difficult, if not impossible, to ascertain the 
amount of damage that will afford plaintiffs adequate 
relief for the loss of sales and the destruction of 
business of plaintiffs and the goodwill pertaining 
thereto. For these reasons, plaintiffs seek equitable 
relief by way of injunction against the wrongs com- 
plained of. F 

To the complaint containing the foregoing allega- 
tions, defendant interposed a general demurrer, 
which the trial court sustained without leave to 
amend. Judgment was thereupon entered for the 
defendant, and the plaintiffs have appealed, present- 
ing the single question: ‘‘Is section 1%, added to 
the Fair Trade Act of the state of California in 1933 
(Stats. 1933, p. 793, supra), constitutional?” 


The title of the Fair Trade Act as passed 
in 1931 indicates its purpose. It is as 
follows: “An act to protect trade-mark 
owners, distributors and the public against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark, brand 
or name.” (Stats. 1931, p. 583.) In its 
entirety, the act aims at preventing price- 
cutting of articles sold under a trade or 
brand name, or under a trade-mark. As 
amended in 1933 (Stats. 1933, p. 793), sec- 
tion 1% provides, in order to accomplish 
the above purpose, that all retailers, whether 
the goods were originally sold to them 
under a contract fixing the resale price or 
not, who have knowledge of such con- 
tracts of resale, must sell at not less than 
the fixed price. It is respondent’s main 
contention that such a statute violates the 
due process and equal protection clauses 
of the federal and state constitutions, in 
that it denies to him the liberty and free- 
dom of contract. 

We think there are certain fundamental 
concepts which are decisive of the present 
case: 

1. In the first place, this court has nei- 
ther the power nor the duty to determine 
the wisdom of any economic policy; that 
function rests solely with the legislature. 
We recognize that economic and juridical 
thought is, and for many years has been, 
divided on the economic question as to 
the benefits to the consuming public of 
free and open competition, and its neces- 
sary corollary,*price-cutting. The Sher- 
man and Clayton Anti-Trust Acts passed 
by congress, and the Cartwright Act 
passed by our state — legislature, and 
many other similar statutes, are indi- 
cations that the particular legislatures 
involved, at the time such statutes were 
passed, were, of the view that, from a so- 
cial standpoint, free and open competition 


{ 55,100 


was desirable. The basis of this view is 
that, in the long run, it is against public 
interest to allow the manufacturer, pro- 
ducer, or distributer to fix the resale price 
of an article. In recent years, there has 
developed, in opposition to the above views, 
the concept that a manufacturer ofa trade- 
marked article that is sold in competition 
with articles of a similar nature and who 
has fixed a fair price at which he, as well 
as his distributor and retailer, can make 
a fair profit,.has a property: right in the 
eoodwill towards his product which he 
has created, and that it is sound public 
policy to protect that property right against 
destruction by others who have no interest 
in it except to use it in a misleading way 
to deceive the public. The basic theory 
on which this concept rests is that, from 
a social standpoint, price-cutting, in the 
long run, adversely affects the public in- 
terest, and that the public will be ade- 
quately protected against excessive prices 
by the ordinary play of fair and honest 
competition between manufacturers of sim- 
ilar products. This latter protection is 
found in section 2 of the present act, which 
prohibits manufacturers contracting between 
themselves to fix the resale price. 

As already indicated, the state legisla- 
ture, by the adoption of the Cartwright 
Act, supra, adopted in 1907, partially, at 
least, the first economic policy above dis- 
cussed. By the enactment of the Fair 
Trade Act in 1931, as amended in 1933, 
the state legislature, for reasons known 
to it and which we must presume were 
sufficient, has seen fit to attempt to change 
its former policy, and to adopt the second 
economic concept above discussed. Inso- 
far as the statute involves a mere change 
in the economic policy of the state, this 
court has no power or right to interfere. 
The members of the court may or may 
not agree with the economic philosophy 
of the Fair Trade Act, but it is no part 
of the duty of this court to determine 
whether the policy embodied in the stat- 
ute is wise or unwise. It is primarily a 
legislative and not a judicial function to 
determine economic policy. The power of 
the court is limited to determining whether 
the subject of the legislation is within the 
state's power, and if so to determine 
whether the means adopted to accomplish 
the result are reasonably designed for that 
purpose, and have a real and substantial 
relation to the objects sought to be at- 
tained. These principles have frequently 
been stated by the United States Supreme 
Court. In the recent case of Nebbia v. 
New York, 291 U. S.502, at page 537, 54 


Sup. Ct. Rep. 505, Mr. Justice Roberts, 
os for the majority of the court, 
said: 
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“So far as the requirement of due process is con- 
cerned, and in the absence of other constitutional 
restriction, a state is free to adopt whatever eco- 
nomic policy may reasonably be deemed to promote 
public welfare, and to enforce that policy by legis- 
lation adopted to its purpose. The courts are with- 
out authority either to declare such policy, or, 
when it is declared by the legislature, to override it. 
If the laws passed are seen to have a reasonable 
relation to a proper legislative purpose, and are 
neither arbitrary nor discriminatory, the require- 
ments of due process are satisfied, and judicial de- 
termination to that effect renders a court functus 
officio. ‘Whether the free operation of the normal 
laws of coinpetition is a wise and wholesome rule 
for trade and commerce is an economic question 
which this court need not consider or determine.’ 
Northern Securities Co. v. United States, 193 U. S. 
197, 337-8. And it is equally clear that if the 
legislative policy be to curb unrestrained and harm- 
ful competition by measures which are not arbitrary 
or discriminatory it does not lie with the courts to 
determine that the rule is unwise. With the wisdom 
of the policy adopted, with the adequacy or practi- 
cability of the law enacted to forward it, the courts 
are both incompetent and unauthorized to deal. The 
course of decision in this court exhibits a firm ad- 
herence to these principles. Times without number 
we have said that the legislature is primarily the 
judge of the necessity of such an enactment, that 
every possible presumption is in favor of its validity, 
and that though the court may hold views incon- 
sistent with the wisdom of the law, it may not be 
annulled unless palpably in excess of legislative 
power. 


“The law-making bodies have in the past en- 
deavored to promote free competition by laws aimed 
at trusts and monopolies. The consequent inter- 
ference with private property and freedom of con- 
tract has not availed with the courts to set these 
enactments aside as denying due process. Where 
the public interest was deemed to require the fixing 
of minimum prices, that expedient has been sus- 
tained. If the law-making body within its sphere 
of government concludes that the conditions or 
practices in an industry make unrestricted competi- 
tion an inadequate safeguard of the consumer’s 
interests, produce waste harmful to the public, 
threaten ultimately to cut off the supply of a com- 
modity needed by the public, or portend the destruc- 
tion of the. industry itself, appropriate statutes 
passed in an honest effort to correct the threatened 
consequences may not be set aside because the regu- 
lation adopted fixes prices reasonably deemed by the 
legislature to be fair to those engaged in the in- 
dustry and to the consuming public. And this is 
especially so where, as here, the economic mal- 
adjustment is one of price, which threatens harm 
to the producer at one end of the series and the 
consumer at the other. The Constitution does not 
secure to anyone liberty to conduct his business in 
such fashion as to inflict injury upon the public at 
large, or upon any substantial group of the people. 
Price control, like any other form of regulation, is 
unconstitutional only if arbitrary, discriminatory, or 
demonstrably irrelevant to tke policy the legislature 
is free to adopt, and hence an unnecessary and 
unwarranted interference with individual liberty.” 


In Central Lumber Co. v. South Dakota, 
22600 msn 1574 160;033 Sups Ct. “Rep. 66, 
Mr. Justice Holmes stated: 


“Tf the legislature shares the now prevailing belief 
as to what is public policy and finds that a par- 
ticular instrument of trade war is being used against 
that policy in certain case, it may direct its law 
against what it deems the evil as it actually exists 
without covering the whole field of possible abuses, 
and it may do so none the less that the forbidden 
act does not differ in kind from those that are 
allowed.” 


- As was said In Re Lasswell, 1 Cal. App. 
(2nd) 183, 188, 36 Pac. (2nd) 678: 


“Tt is a salutary doctrine that statutes should be 
sustained by the courts wherever and whenever this 
is reasonably possible. It is the purpose, right and 
duty of the legislative branch of the government to 
enact such legislation as it deems desirable and its 
limitations are natural law and the written Constitu- 
tions; the courts have no voice in the policy nor in 
the wisdom of legislative action; they construe the 
language of the statute and determine its constitu- 
tional status.” 


_ 2, In the second place, it must be kept 
in mind that the present statute is one 
passed in the exercise of the state’s police 
power, and so differs fundamentally from 
statutes passed by the federal government. 
The latter is, of course, limited by the 
powers enumerated in the Constitution, 
while the states are not subject to such 
limitation. When the statute is viewed 
from the standpoint of police power, it is 
at once apparent that it is not a complete 
answer to the question of constitutionality 
to merely point out that the statute re- 
stricts a retailer from selling property of 
a certain class owned by him at prices 
fixed by himself, and so, of course, re- 
stricts his freedom of contract. There is 


‘no constitutional right to own property, 


as such, free from regulation. That a state 
statute deprives a person of a right which 
he formerly possessed, whether it be a 
right to go where he pleases, conduct him- 
self as he pleases, or buy what he pleases, 
or sell what he pleases at prices fixed by 
himself, does not per se brand the statute 
as unconstitutional, The process of civili- 
zation has consisted largely of the gradual 
regulation of the individual in his liberty 
of action and ownership of property for 
the public good. As society has become 
more complex, the necessity for such regu- 
lation has become more acute. Neither 
the state nor the federal constitution guar- 
antees any person absolute liberty of ac- 
tion. The liberty guaranteed by our law 
is a liberty subject to regulation in the 
public good—an equaj liberty rather than 
an absolute liberty. in Jacobson v.Massa- 
chusetis, 197 U.S. 11, 26, 25 Sup. Ct. Rep. 
358, this principle is expressed as follows: 

“But the liberty secured by the Constitution of 
the United States to every person within its jurisdic- 
tion does not import an absolute right in each person: 
to be, at.all times and in all circumstances, wholly 
freed from restraint. There are manifold restraints 
to which every person is necessarily subject for the 
common good. On any other basis organized society 
could not exist with safety to its members. Society 
based on the rule that each one is a law unto him- 
self would soon be confronted with disorder and 
anarchy. Real liberty for all could not exist under 
the operation of a principle which recognizes the 
right of each individual person to use his own, 
whether in respect of his person or his property, 
regardless of the injury that may be done to others.” 

In holding a state statute constitutional 
which provided chat all employees should 
be paid in cash and paid semi-monthly, and 
that such regulation should apply even to 
existing contracts, the United States Su- 
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preme Court, in Erie R. R. Co. v. Williams, 
233 U. S. 685, 699, 34 Sup. Ct. Rep. 761, 
stated: 

“The legislation having been passed in the exer- 
cise of the reserved power of the state, is it valid, 
notwithstanding it prohibits both the plaintiff and its 
employees from contracting against its provisions? 
Plaintiff asserts the negative and attempts to sustain 
the assertion by a very comprehensive argument in 
which a number of decisions of this court and of 
other courts are cited and reviewed. They illustrate 
by various instances the fundamental and indisput- 
shia principle that personal liberty includes the power 
to make contracts. But liberty of making contracts 
is subject to conditions in the interest of the public 
welfare, and which shall’ prevail—principle or condi- 
tion—cannot be defined by any precise and universal 
formula. Each instance of asserted conflict must be 
determined by itself, and it has been said many times 
that each act of legislation has the support of the 
presumption that it is an exercise in the interest of 
the public. The burden is on him who attacks the 
legislation, and it is not sustained by declaring a 
liberty of contract. It can only be sustained by 
demonstrating that it conflicts with some constitu- 
tional restraint or that the public welfare is not 
subserved by the legislation. The legislature is, in 
the first instance, the judge of what is necessary 
for the public welfare, and a judicial review of its 
judgment is limited. The earnest conflict of serious 
opinion does not suffice to bring it within the range 
ob jadieisl cognizance.” 


Under its police power, the state, in a 
proper case, has the power, acting in the 
interests of the general welfare, to regu- 
late property and contract rights, and this 
includes, of course, the power to regulate 
the right of free bargaining. The fact that 
a state can lawfully pass a statute requir- 
ing free and open competition, such as 
the Cartwright Act, supra, which regulates 
the rights of a manufacturer or producer, 
and limits his freedom of contract, indi- 
cates this power exists. 

The fact that a statute limits the rights 
‘of the owner of property, lowers its value, 
or limits its use, or limits the right of free 
bargaining in other ways, does not, of 
itself, determine the validity of the enact- 
ment. There are innumerable illustrations 
of statutes, passed under the police power, 
which interfere with the right of free bar- 
gaining which have been upheld on the 
theory the regulation is in the public in- 
terest. There are limits to this power, of 
course, but within those limits the legisla- 
ture is supreme. These limits cannot be 
fixed by precedent. As the state progresses, 
the police power, within reason, develons 
to meet the changing conditions. (Miller 
v. Board of Public Works, 195 Cal. 477, 484, 
234 Pac. 381; People ex rel. v. Associated 
Oil Co., 211 Cal. 93, 100, 294 Pac. 717.) 

Many illustrations of the power of the 
state to regulate, in the public interest, the 
right of free bargaining could be given. 
The United States Supreme Court has held 
that a legislature may (1) fix the charges 
the owners of grain elevators and ware- 
houses may make (Munn v. Illinois, 94 U.S. 
113; Budd v. New York, 143 U. S. 517, 12 
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Sup. Ct. Rep. 468); (2) fix the charges of 
insurance companies (German Alliance Ins. 
Co. v. Lewis, 233 U.S. 389, 34 Sup. Ct. Rep. 
612); (3) fix the time within which the 
services of employees must be paid for 
and provide for semi-monthly payments of 
wages, and prohibit contracts varying the 
times of payment (Erie R. R. Co. v. Wil- 
liams, 233 U. S. 685, 34 Sup. Ct. Rep. 761); 
(4) fix the fees chargeable by attorneys ap- 
pearing for employees before Workmen’s 
Compensation Commissioners (Yeiser v. 
Dysart, 267 U. S. 540, 45 Sup. Ct. Rep. 399); 
(5) fix the rate of pay for overtime work 
(Bunting v. Oregon, 243 U. S. 426, 37 Sup. 
Ct. Rep. 435); (6) establish maximum hours 
of labor for men in certain industries 
(Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 
Rep. 383); (7) establish maximum hours 
of labor for women (Muller v. Oregon, 208 
U. S. 412, 28 Sup. Ct. Rep. 324; Miller v. 
Wilson, 236 U. S. 373, 35 Sup. Ct. Rep. 342); 
(8) prohibit the payment of wages in ad- 
vance (Patterson v. Bark Eudora, 190 U. S. 
169, 23 Sup. Ct. Rep. 821); (9) require 
loaves of bread of only a certain size 
be sold (Schmidinger v. Chicago, 226 U. S. 
578, 33 Sup. Ct. Rep. 182); (10) establish 
maximum rentals (Block v. Hirsch, 256 
U. S. 135, 41 Sup. Ct. Rep. 458; Marcus 
Brown Holding Co. v. Feldman, 256 U. S. 
170, 41 Sup. Ct. Rep. 465; (11) fix the max- 
imum rate of interest chargeable on loans 
(Griffith v. Connecticut, 218 U. S. 563, 31 
Sup. Ct. Rep. 132); (12) regulate the net 
weight of retail packages (Armour & Co. 
wv. North Dakota, 24 U. S. 510, 36 Sup. Ct. 
Rep. 440); (13) declare sales of commodi- 
ties on margin or for future delivery void 
(Booth v. Illinois, 184 U. S. 425, 22 Sup. Ct. 
Rep. 425); (14) forbid unfair competition 
by charging of lower prices in one locality 
than those exacted in another (Central 
Lumber Co. v. South Dakota, 226 U. S. 157, 
33 Sup. Ct. Rep. 66); (15) fix the retail 
price of milk (Nebbia v. New York, 291 
U. S. 502, 54 Sup. Ct. Rep. 505). 


In each of the above cases the police 
power of the state was held broad enough 
to warrant an interference with free bar- 
gaining. As was said by Chief Justice 
pees in Miller v. Wilson, supra, at page 


“As the liberty of contract guaranteed by the: 
Constitution, is freedom from arbitrary restraint— 
not immunity from reasonable regulation to safe- 
guard the public interest—the question is whether 
the restrictions of the statute have reasonable rela- 
tion to a proper purpose.” 


The police power is no longer limited 
to measures designed to protect life, safety, 
health, and morals of the citizens, but 
extends to measures designed to promote 
the public convenience and the general 
prosperity (People ex rel. v. Associated Oil 
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Co., supra; Chicago B. & Q. Ry. v. Illinois, 
200 U. S. 561, 26 Sup. Ct. Rep. 341), and 


includes economic measures regulating 
competition. (Northern Securities Co. v. 


United States, 193 U.S. 197, 24 Sup. Ct. Rep. 
436; Nebbia v. New York, supra.) 


The above cases conclusively establish 
that there is no absolute right of free bar- 
gaining guaranteed by the constitution. 
Since, under the proper circumstances, the 
right of free bargaining can be, and in the 
past has been, regulated, it necessarily fol- 
lows that, in a proper case, this power to 
regulate free bargaining includes the power 
to regulate the price. Every one of the 
cases above cited, and many more than 
could be cited, illustrates the breadth of the 
power invested in the state legislature to 
affect the terms of a business bargain be- 
tween individuals, and in every case the 
regulation affected the price. As was said 
in the Nebbia case, supra (p. 532): 

“The due process clause makes no mention of 
sales or of prices any more than it speaks of business 
or contracts or buildings or other incidents of prop- 
erty. The thought seems nevertheless to have per- 
sisted that there is something peculiarly sacrosanct 
about the price one may charge for what he makes 
or sells, and that, however able to regulate other 
elements of manufacture or trade, with incidental 
effect upon price, the state is incapable of directly 
controlling the price itself. This view was nega- 


tivated many years ago. Munn v. Illinois, 94 U.S. 
113.” 


Respondent seriously urges that the 
legislature can only regulate prices as to 
those articles “affected with a public in- 
terest.” There are several answers to this 
contention. As already pointed out, this 
statute does not aim primarily at regulat- 
ing prices, but at protecting the property 
and contract rights of the manufacturer, 
producers, distributor and retailer. More- 
over, the statute does not attempt to reg- 
ulate the price of.any one article. It may 
be that when the legislature attempts to 
regulate the price of a particular com- 
modity, in order to justify classifying that 
article differently from other commodities, 
its purchase and sale must affect the pub- 
lic interest. But here the legislation affects 
an entire class of articles, which class, as 
will later appear, is reasonably the subject 
of classification. Another complete answer 
to this contention is that if the purchase 
and sale of any one article or entire class 
of articles is subject to regulation under 
the police power, for reasons already 
stated, then its purchase and sale does 
affect the public interest. This was the 
exact holding in the Nebbia case, supra, 
where, at pages 533 and 536, it is stated: 

“Property does become clothed with a public inter- 
est when used in a manner to make it of public 
consequence, and affect the community at large. 


Thus understood, ‘affected with a public interest’ is 
the equivalent of ‘subject to the exercise of the 


police power’; and it is plain that nothing more was 
intended by the expression. * * * 

_ “The phrase ‘affected with a public interest’ can, 
in the nature of things, mean no more than that 
an industry, for adequate reason, is subject to con- 
trol for the public good. In several of the decisions 
of this court wherein the expressions ‘affected with 
a public interest’, and ‘clothed with a public use’, 
have been brought forward as the criteria of the 
validity of price control, it has been admitted that 
they are not susceptible of definition and form -an 
unsatisfactory test of the constitutionality of legisla- 
tion directed at business practices or prices. These 
decisions must rest, finally, upon the basis that the 
requirements of due process were not met because 
the laws were found arbitrary in their operation and 
effect. But there can be no doubt that upon a 
proper occasion and by appropriate measures the 
state may regulate a business in any of its aspects, 
including the prices to be charged for the products 
or commodities it sells.” 


The next major factor that must be em- 
phasized is that the statute here involved 
is not solely a price fixing or regulating 
statute. It is true that the statute permits 
the producer to fix by contracts with his dis- 
tributor, and the latter by contracts with 
retailers, the minimum resale price of the 
product, and that by section 1% of the act 
the minimum price so fixed is made bind- 
ing on all retailers who have knowledge of 
the contracts, and in this sense it is a price 
regulating statute. However, to regulate 
prices as such was not the main purpose 
of the statute. The statute only applies to 
certain articles sold under the trade-name 
or brand or trade-mark of the producer. 
As to such articles, the producer or man- 
ufacturer, through advertising or other 
means, has built up a goodwill in connec- 
tion with the articles, which goodwill is 
a species of property entitled to protection. 
When the retailer sells such an article to 
a customer, the article is not sold solely 
on the reputation of the retailer, but par- 
tially, at least, on-the reputation built up 
by the owner of the trade-mark, brand or 
trade-name. Moreover, section 1144 comes 
into operation only when the manufacturer 
or producer has entered into contracts fix- 
ing the resale price. The statute, as its 
title indicates, by preventing price-cutting, 
is aimed at protecting these valuable prop- 
erty and contract rights of the manufac- 
turer or producer—rights just as valuable 
and just as much entitled to protection 
as the right of the retailer, who is at- 
tempting, by exercising his claimed right 
of freedom of action, to injure the prop- 
erty and contract rights of the manufacturer 
or producer. The statute, in other words, 
does not merely prohibit price-cutting in 
order to regulate prices, but prohibits 
price-cutting in an attempt to protect the 
validly acquired rights of others. The com- 
mon law, without statutory authorization, 
long recognized that unjustifiable interfer- 
ence with contract rights of others consti- 
tuted a tort. (Lumley v. Gye, 2 El. & BI. 
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216.) The statute here involved, in a large 
measire, merely extends that common law 
doctrine to the transactions enumerated in 
the statute. ~ 

(4) Another important factor that must 
be kept in mind is that insofar as the Fair 
Trade Act permits the producer to fix the 
fesale price of his product by contract, the 
act merely embodies a rule of law well 
settled in this state. In Grogan v. Chaffee, 
156 Cal. 611, 105 Pac. 745, and in D. Ghirar- 
delli Co. v. Hunsicker, 164 Cal. 355, 128 Pac. 
1041, it was held that as far as articles in 
intrastate commerce are concerned, with- 
out statutory authorization the manufac- 
turer, by contract with a retailer, may fix 
the resale price. The Fair Trade Act as 
passed in 1931 merely codifies the rule of 
those cases, which was partially changed 
by the Cartwright Act, supra. 

When the above concepts are applied 
to section 1% of the Fair Trade Act, we 
have no hesitancy in holding that the sec- 
tion is constitutional. The object sought 
to be attained is clearly within the sphere 
of state regulation, and the means provided 
in the statute have a reasonable relation to 
this object. In our opinion the statute is 
neither arbitrary nor discriminatory. 

California apparently is the first state to 
have passed a statute containing the provi- 
sions found in section 1% of the Fair 
Trade Act. New Jersey, in 1916, however, 
passed a statute that permitted the manu- 
facturer to fix the resale price of a trade- 
marked article, or article sold under a trade 
or brand name, by attaching a notice fixing 
the resale price to the container in which 
the article was sold. The resale price so 
fixed was made binding on all retailers. In 
Ingersoll & Bro. v. Hahne & Co., 88 N. J. 
Eq. 222, 101 Atl. 1030, 89 N. J. Eq. 332, 108 
Atl. 128, the New Jersey court, in two 
opinions, held the statute constitutional 
on substantially the same reasoning set 
forth in this opinion. 

Since the oral argument and submission 
of the cause, respondent has cited a de- 
cision of the New York Court of Appeals, 
in which that court held the New York 
Fair Trade Act unconstitutional. (Double- 
day, Doran & Co., Inc. v. R. W. Macy & 
Co., Inc., decided January 7, 1936, 269 
N. Y. 272, 199 N. E. 409. Because the 
New York Act was copied verbatim 
from the California Statute, respondent 
cites the opinion of the New York court 
as “strongly persuasive.” We are not pre- 
pared to share counsel’s optimistic view 
of the weight to be given the decision. 
While, on first impression, it seems entitled 
to the importance attached to it by re- 
spondent, we are of the view that, upon 
careful analysis, it loses its persuasive 
force. A brief discussion of the decision 
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will, we believe, be helpful in throwing 
in relief some of the high lights of the 
situation now before this court. For sev- 
eral reasons, the decision of the New York 
court impresses us as not being in point 
in the discussion here. It is expressly lim- 
ited to a declaration that section 2 of the 
New York act (identical with section 1% 
of the California act) is unconstitutional 
“as applied to the facts set forth,’ which 
are different from those of the case now 
before this court. The plaintiffs in the 
New York case were Doubleday, Doran 
& Company, Inc., publishers, and Double- 
day, Doran Book Shops, Inc., retailers. The 
contract mentioned in the decision is one 
between the publishing corporation and the 
retailing corporation. Aside from any in- 
ference to be drawn from the similarity of 
names, the opinion states that the two 
plaintiffs, in reality, were one and the same, 
for it refers to “the price which they (the 
plaintiffs) stipulated as a rental price in a 
contract between themselves.” Other language 
indicates the book shop corporation is 
merely a subsidiary and agent of the pub- 
lishing company. Again, the plaintiff 
publishers sold the books in question to 
the defendant without exacting for, insofar 
aS appears, attempting to exact, from the 
buyer any restriction on the price for re- 
sale. In other words, the producer of goods 
placed a retail price upon its product by 
its own independent action, and voluntarily 
sold the goods to a retailer (Macy & Co.) 
for resale without seeking, or at least ob- 
taining, any agreement by the retailer to 
observe any retail price. In the action, it 
seeks to prevent the retailer, to whom it 
has sold the goods without restrictions, 
from selling the goods at prices less than 
those which the producer saw fit to fix, 
in a contract between it and a subsidiary. 
The New York court accepts, for the pur- 
pose of the decision, the interpretation 
of the act as covering such situation, and, 
upon that assumption, and apparently that 
assumption alone, holds section 2 of the 
act to be unconstitutional. The plaintiffs 
in the New York case allege only a single 
contract purporting to fix the resale prices, 
and that in a pretended contract made with 
itself, far different from the factual setup 
in the Max Factor & Co. case. Here there 
has been adopted a system of making 
written contracts, generally between pro- 
ducers and retailer distributors, under 
which the products may and will be sold 
only to retailers who will resell at specified 
prices and have entered into contracts with 
the distributor to so sell such products. 
Practically all of the wholesale and retail 
druggists ‘in California have executed such 
contracts, and are observing them, and the 
plaintiffs’ distributers have refused, and 
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will refuse, to sei! such products to whole- 
salers or retailers who do not enter into 
such contracts. A contract has been 
tendered to defendant for execution, but 
defendant will not enter into the agree- 
ment. The plaintiffs therefore decline to 
sell the commodities to defendant unless 
the defendant enters into the contract, The 
defendant, with full knowledge of the sys- 
tem of contracts, and the extent of the 
execution and compliance with their terms 
by the trade, has obtained Factor products 
“unbeknown” to plaintiffs, and is selling 
them at prices less than the prices fixed 
by the contracts so extensively entered 
into by others. These facts serve to vitally 
differentiate the situation in New York 
from that here. In place of a single pre- 
tended contract made by the producers 
with itself, we have here a uniform system 
of contracts applied generally to whole- 
sale and retail distributers in the state. In 
place of a voluntary sale without restric- 
tion by the producer to a retailer, there 
is here a consistent refusal by the producer 
or owner to sell to the defendant or to 
any other buyer who will not agree to 
maintain resale prices. A retailer who has 
been given an opportunity to enter into 
the contract has refused to do so, and, hay- 
ing obtained goods, not from the producer 
or owner, but indirectly and without the 
consent or knowledge of the producer, is 
engaged in cutting prices of the products. 
The New York decision does not discuss 
the fundamental basis and purpose of the 
legislation represented in the California 
Fair Trade Act, and does not disclose the 
ground upon which the section of the New 
York act, as interpreted for the purpose of 
the decision, is unconstitutional. We can- 
not find, in this casual treatment of a con- 
stitutional question, sufficient justification 
for regarding the decision as applicable to 
the facts here. 

Respondent also urges that the statute 
denies equal protection of the laws in that 
it applies only to articles sold under a 
trade-mark or trade or brand name, and 
does not apply to non-trade-marked com- 
modities, and, among trade-marked articles, 
applies only to those in free and open com- 
pétition with others of a similar nature. 
As already pointed out, it is only in ref- 
erence to those commodities included 
within the statute that the manufacturer or 
producer has a property right in the nature 
of goodwill, which, in the public interest, 
should be protected. Such a classification 
is reasonable. The exclusion of trade- 
marked articles not in free and open com- 
petition with others of a similar nature is 
likewise reasonable. By that provision the 
public is protected from artificially high 
prices imposed by one with an exclusive 


market. (See Borden’s Farm Products Co. 
v. Ten Eyck, Commissioner, decided by the 
ate States Supreme Court February 10, 


The contention made by the respondent 
that the Fair Trade Act attempts to reg- 
ulate interstate commerce, and so is uncon- 
stitutional, is without merit. The allegations 
of the complaint clearly establish that as 
to the transaction now before the court it 
is One arising and involving goods wholly 
located within this state. Although the 
terms of the statute are broad, and could 
conceivably be interpreted to include in- 
terstate transactions, we must necessarily 
construe the act as applying only to trans- 
actions within the state, that being the sole 
territorial extent of the legislatures’ powers. 
(California Adjustment Co. v. Atcheson, 
Topeka & Santa Fe Ry. Co., 179 Cal. 140, 175 
Pac. 682; American Banana Co. v. United 
ee (COR ARES Clee Se) BEY Re 74D) sybhoyy (Gin) ARS soy: 


Respondent presents several hypathet- 
ical situations under which enforcement of 
the act would be inequitable or difficult, 
or, perhaps, even unconstitutional. It is 
elementary, of course, that a statute may 
be invalid as applied to one set of facts, 
yet valid as applied to another. (Dahnke- 
Walker Milling Co. v. Bondurant, 257 U. S. 
282, 42 Sup. Ct. Rep. 106). The situations 
conjured up by respondent are not here 
involved, and respondent is limited in his 
attack to the application of the statute to 
the factual situation now before the court. 
Moreover, the principal remedy granted 
by the statute is injunctive relief. The 
equity court has broad and flexible dis- 
cretionary powers, and can, and undoubt- 
edly would, deny injunctive relief where 
such relief would be inequitable. 

It is beyond denial that, under our form 
of government, the use of property and 
the making of contracts are normally mat- 
ters of private concern. Here, no question 
of impairment of existing contracts is in- 
volved. No criminal proceedings have 
arisen under the circumstances of the case. 
The plaintiffs are seeking, in a civil action, 
to restrain conduct on the part of the de- 
fendant which the legislature, in determin- 
ing a question of economic policy, has 
declared to be “unfair competition, and 
actionable at the suit of any person dam- 
aged thereby.” We are of the view that 
its action, measured by the yardstick of the 
cases cited, and other authorities of sim- 
ilar import, must be held to be free from 
constitutional objections, and, not being 
shown to be unreasonable or arbitrary, it 
must be sustained as a proper legislative 
declaration of the policy of the state on 
the practice of price-cutting. The demurrer 
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of defendant to the complaint should have 
been overruled. 

For the foregoing reasons, the judgment 
entered on the order sustaining the de- 
murrer without leave to amend is reversed. 

WastE, C. J. 

We concur: Curris, J., LANGpon, J., SEA- 

WELL, J. 


DISSENTING OPINION 


I dissent. I cannot bring myself to agree with the 
majority opinion in this case. The question herein 
is not whether the court or the Legislature is author- 
ized to determine the wisdom of an economic policy. 
It is, of course, elementary that it is beyond the 
function of the court to attempt to define or limit 
the economic policy or to determine the wisdom of a 
chosen course by the State. And it is also funda- 
mental that simply because such determination does 
not fall within the judicial function it does not 
follow that it belongs in the legislative field. It may 
be reserved by the State Constitution to the peopl, 
or the State may be prevented from acting by the 
inhibition of the Federal Constitution. The question, 
then, in this case may be phrased as follows: Has 
the Legislature exceeded its powers as limited by 
some inhibition of the Constitution in which the 
people have defined for themselves an economic 
policy and in which they have set up a safeguard 
against the infringement by the Legislature of some 
natural right with which they are endowed? If the 
act in question exceeds the legislative wer thus 
measured, it is likewise beyond the judicial function 
to sap the inhibition or safeguard of its essential 
vitality, by construction, in order to accomplish or 
permit a course of action the court may deem to 
constitute a wise economic policy. (See opinion of 
Mr. Justice Burnett in Ex Parte Newman, 9 Cal. 
502, 510, for a comprehensive statement of this 
principle.) The respondent insists that the section 
brought under our scrutiny in this cause does no 
violence to sections 1 and 13 of Article I and 
section 25 of Article IV of our State Constitution, 
as well as the fourteenth amendment to the Federal 
Constitution. It seems to me the argument in this 
regard is unanswerable. Section 1 of Article I 
reads as follows: ‘‘All men are by nature free and 
independent, and have certain inalienable rights 
among which are those of enjoying and defending 
life and liberty, acquiring, possessing and protecting 
property; and pursuing and obtaining safety and 
happiness.” Section 13 of the same article provides 
that no person shall “be deprived of life, liberty or 
property without due process of law,” which, is of 
course, in keeping with a portion of the fourteenth 
amendment to the Federal Constitution. Section 
25 of Article IV forbids the enactment of special 
laws respecting enumerated subjects or where a gen- 
eral law can be made applicable. 

Sections 1 and 13 of the First Article have been 
considered by this court in previous cases, and I 
believe if the amendment under attack is to be 
sustained, they must be directly overruled or the 
court forced to the extent of saying all trade-marked 
goods, including the specific item of cosmetics here 
involved, have been so devoted to a public use that 
they have become “affected with a public interest.” 
I can scarcely believe that anyone would adopt the 
latter alternative. Hence I advert to the construing 
authorities. It was held in the early case of Ex 
Parte Newman, to which I have already referred, 
that the declaration of principles contained in Article 
I, and which were intended for the protection of 
every individual, ‘‘can be enforced by judicial de- 
termination.” In Ex Parte Quarg, 149 Cal. 79, this 
court proceeded to enforce the section upon which 
the respondent relies for his protection. With re- 
spect to an enactment which attempted to prohibit 
the sale of theater tickets at a price in excess of 
that originally charged, it is there said: ‘The 
constitutional guaranty securing to every person the 
right of ‘acquiring, possesing and protecting prop- 
erty’ refers to the right to acquire and possess the 
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absolute and unqualified title to every species of 
property recognized by law, with all the rights inci- 
dental thereto, and in connection with the right of 
personal liberty, it includes the right to dispose of 
such property in such innocent manner as he please, 
and to sell it for such price as he can obtain in fair 
barter” (italics added). To the same practical effect 
is Ex Parte Dickey, 144 Cal. 234, in which we find 
this expression: ‘This right of contract common to 
the followers of all legitimate vocations is an asset 
of the petitioner in his chosen occupation, and, as 
has been said, is a part of the property in the 
enjoyment of which he is guaranteed protection by 
the Constitution. By the act in question he is 
arbitrarily stripped of this right of contract, and 
deprived of his property, and left, in_ following his 
vocation and in pursuit of his livelihood, circum- 
scribed and hampered by a law not applicable to 
his fellow men in other occupations’ (See also In 
Re Smith, 193 Cal. 337). Again in People v. Pace, 
73 Cal. App. 548, after approving the language which 
we have quoted from Ex Parte Quarg, it was held 
that the Legislature could not require a person to 
secure a permit as a condition precedent to the 
sale of his own stock, although in repeated and 
successive transactions. The court said: “In these 
days when the urge is strong upon legislative bodies 
to extend the paternal arm of government into the 
realm of economic activities, it is particularly im- 
portant that courts in the exercise of the particular 
functions imposed upon them by the Constitution, 
should scrutinize with care legislation which tends 
to encroach upon the constitutional guaranties, to 
the end that the right of the individual to liberty 
and possession of property shall become, not a mere 
theory, but shall be maintained as a practical reality. 
And while it is true that the increasing conflict 
between the rights of the individual and the general 
welfare of society presents ofttimes difficult and per- 
plexing problems, nevertheless courts should not and 
will not permit the violation of those most funda- 
mental rights that underlie our very existence as a 
nation. (Dobbins v. Los Angeles, 195 U. S. 223 
(49 L. Ed. 169, 25 Sup. Ct. Rep. 18, see also Rose’s 
U. S. Notes): Pacific Palisades Ass’n, v. City of 
Huntington Beach, et al., 196 Cal. 221 (40 A. L. R. 
US2,2 378 LACHOSS)e) is 


_There are a host of authorities from other juris- 
dictions which might be cited to the same effect, but 
for my purposes it will be sufficient to refer to but 
two. First we find comparable language in the case 
of Tyson Bro.-United Ticket Office v. Banton, 273 
U. S. 418, as follows: ‘In the endeavor to reach a 
correct conclusion in respect of this inquiry it will 
be helpful by way of preface to state certain perti- 
nent considerations. The first of these is that the 
right of the owner to fix a price at which his 
property shall be sold or used is an inherent at- 
tribute of the property itself, Case of the State 
Freight Tax, 15 Call. 232, 278; and as such, within 
the protection of the due process of law clauses of 
the fifth and fourteenth amendments. See City of 
Carrollton v. Bazzette, 159 Ill. 284, 294; 31 L. R. A. 
522, 42 N. E. 837.” Second I refer to Doubleday, 
Doran & Company, Inc., v. R. H. Macy & Co., Inc., 
199 N. E. 409, which’ case involved a prac- 
\tically verbatim copy of the section here involved, 
adopted by the Legislature of New York. Bearing 
in mind that the New York Court of Appeals was 
the same court which first sustained the New York; 
‘Milk Control Act (People v. Nebbia, 262 N. Y. 


259), which was the subject of judicial in- 
‘quiry in the case of Nebbia v. New York, from 
which the majority opinion has quoted so extensive- 


ly, the expressions we find in the case are especially 
illuminating. It is there said: “That the States 
cannot fix the selling price of any and all com- 
modities has been settled. Williams v, Standard 
Oil Co., 278 U. S. 235, 49 S. Ct. 115, 73 L. Ed. 287, 
60 A. L. R. 596; Tyson & Bro. v. Banton, 273 U. S. 
418, 47 S. Ct. 426, 71 L. ed. 718, 58 A. L. R. 1236; 
Wolff Packing Co. v. Court of Industrial Relations, 
262 U. S. 522, 43 S: Ct. 630, 67 L. Ed, 1103, 27 
A. L. R. 128; Straus v. Victor Talking Machine Co., 
243 U.S. 490, 37 S. Ct. 412, 61 L. Ed. 866, L. R. A 
1917 E., 1196, Ann. Cas. 1918 A. 955.) 


Cited 1932-1939 Trade Cases 


283 


Max Factor & Co. et al. v. Kunsman 


“Books, at least these books, are not ‘affected 
with the public interest’ any more than theater 
tickets. No emergency has yet arisen in literary 
publications and the business is not such as comes 
within the class which must submit to rate fixing. 
Circumstances which cannot be foreseen from one 
generation to another may arise which will require 
certain articles to submit to regulatory prices in 
order that the public may get them at all or get 
them in a pure and beneficial state. We cannot 
always express legislative power in exact formulas 
nor decide a case before it happens. Experience is 
the mother of teachers.° Under the Nebbia Case, 
for instance (Nebbia v. New York, 291 U. S. 502, 54 
S. Ct. 505, 78 L. Ed. 940, 89 A. L. R. 1469), no 
one would doubt now that New York State would 
have the power to get milk to the public somehow 
if any combination of forces threatened to shut off 
all supply or to deteriorate that which was supplied. 
The price might be an element to be considered with 
other things in such case. So we thought in People 
v. Nebbia, 262 N. Y. 259, 186 N. E. 694, but toefix 
arbitrarily the price of books by legislation and not 
by agreement comes within the condemnation of the 
decisions which have heretofore dealt with like leg- 
islation. What the Legislature cannot do directly, it 
cannot do indirectly, nor does it cease to be a price 
fixed by the Legislature because that body has 
clothed the publisher with the power or authority to 
establish it.” I think it so fundamental and so well 
established that the right to sell at any price obtain- 
able by the owner is a part of the property itself 
and within the protection of the constitutional guar- 
anties that I abatl not devote more space to that 
thought. . : 

However, it must be considered that there is a 
factor which takes some kinds of businesses outside 
of the strict protection of the inhibition, and to an 
ascertainment or rather statement (because it has 
heretofore been well explained and adhered to) of 
that element I now turn. What is it? For the 

urposes of a ready statement we say that where a 
Pas Wieee is “affected with a public interest”. it is 
subject to regulatory measures. Just what is meant 
by the expression is well stated in Wolff Packing 
Co. v. Court of Industrial Relations, 262 U. S. 522, 
535, as follows: ‘‘Businesses said to be clothed with 
a public interest justifying some public regulation 
may be divided into three classes: 

“(1) Those which are carried on under the au- 
thority of a public grant of privileges which either 
expressly or impliedly imposes the affirmative duty 
of rendering a public service demanded by any 
member of the public. Such are railroads, other 
common carriers and public utilities. 

“(2) Certain occupations, regarded as exceptional, 
the public interest attaching to which, recognized 
from earliést times, has survived the period of ar- 
bitrary laws by Parliament or Colonial legislatures 
for regulating all trades and callings. Such are 
those of the keepers of inns, cabs and grist mills. 
State v. Edwards, 86 Me. 102, Terminal Taxicab 
Co. v. District of Columbia, 241 U. S. 252, 254. , 

“(3) Businesses which though not public at their 
inception may be fairly said to have risen to be such 
and have become subject in consequence to some 
government regulation. they have come. to hold 
such a peculiar relation to the public that this is 
superimposed upon them. In the language of the 
cases, the owner by devoting his business to the 

ublic use, in effect grants the public an interest 
in that use and subjects himself to public regulation 
to the extent of that interest although the property 
continues to belong to its private owner and to be 
entitled to protection accordingly.” 

Again it is said therein (p. 536): ‘‘In a sense, 
the public is concerned about all lawful business 
because it contributes to the prosperity and well 
being of the people. The public may suffer from 
high prices or strikes in many trades, but the ex- 
pression ‘clothed with a public interest’ as applied 
to a business, means more than that the public 
welfare is affected by continuity or by the price at 
which a commodity is sold or a service rendered, 
The circumstances which clothe a particular kind of 
business with a public interest, in the sense of 


Munn v. Illinois and the other cases, must be such 
as to create a peculiarly close relation between 
the public and those engaged in it, and raise implica- 
tions of an affirmative obligation on their part to be 
reasonable in dealing with the public.” 

Making the meaning of the unanimous court still 
more clear, the author of the opinion says (p. 
537): ‘An ordinary producer, manufacturer, or 
shopkeeper may sell or not sell, as he likes United 
States v. Trans-Missouri Freight Association, 166 
U. S. 290, 320; Terminal Taxicab Co. v. District of 
Columbia, 241 U. S. 252, 256, and while this feature 
does not necessarily exclude businesses from the 
class clothed with a public interest, German Alliance 
Ins. Co. v. Lewis, 233 U. 389, it usually dis- 
tinguishes private from quasi-public corporations. 

“In nearly all the business included under the 
third head above, the thing which gave the public 
interest was the indispensable nature of the service 
and the exorbitant charges and the arbitrary control 
to which the public might be subjected without regu- 
lation” (italics added). 

To revert to the case of Tyson & Bro. v. Banton, 
supra, for a moment we find apt language describing 
the expression as follows (p. 430): ‘The authority 
to regulate the conduct of a business or to require 
license, comes from a branch of the police power: 
which may be quite distinct from the power to fix 
prices. The latter, ordinarily, does not exist in 
respect of merely private property or business,’ 
Chesapeake & Potamoc Tel. Co. v. Manning, 186 
U. S. 238, 246, but exists only where the business 
or the property involved has become ‘affected with 
a public interest’ * * * 

““A business is not affected with a public interest 
merely because it is large or because the public are 
warranted in having a feeling of concern in respect 
of its maintenance. Nor is the interest meant such 
as arises from the mere fact that the public derives 
benefit, accomodation, ease or enjoyment from the 
existence or operation of the business; and while the 
word has not always been limited narrowly as strictly 
denoting ‘a right,’ that eynonym more nearly than 
any other expresses the sense in which it is to be 
understood.” 

It can hardly be denied that the public is inter- 
ested in the maintenance and continuity of the oil 
business, particularly as the same relates to the sale 
of gasoline and lubricating oils. And yet the Su- 
Ppreme Court of the United States denied the power 
of the Legislature to regulate the price in the case 
of Williams v. Standard Oil, 278 U. S. 235, 239, 
saying in part as follows: “It is settled by recent 
decisions of this court that a state legislature is 
without constitutional Power to fix prices at which 
commodities may be sold, services rendered, or prop- 
erty used, unless the business or property involved 
is ‘affected with a public interest’ * * * By repeated 
decisions of this court, beginning with Munn v. 
Illinois, 94 U. S. 113, that phrase, however it may 
be characterized, has become the established test by 
which the legislative power to fix prices of com- 
modities, use of property or services must be meas- 
ured. As applied in particular instances, its meaning 
may be considered both from an affirmative and a 
negative point of view. Affirmatively, it means that 
a business or property, in order to be affected with 
a public interest, must be such or be so employed 
as to justify the conclusion that it has been devoted 
to a public use and its use thereby in effect granted 
to the public. * * *. Negatively, it does not mean that 
a business is affected with a public interest merely 
because it is large or because the public are war- 
ranted in having a feeling of concern in respect of 
its maintenance. * * * 


“In support of the act under review it is urged 
that gasoline is of widespread use; that enormous 
quantities of it are sold in the State of Tennessee; 
and that it has become necessary and indispensable 
in carrying on commercial and other activities within 
the State. But we are here concerned with the 
character of the business, not with its size or the 
extent to which the eee is used. Gasoline 
is one of the oridinary commodities of trade, differ- 
ing, so far as the question here is affected, in no 
essential respect from a great variety of other articles 
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commonly bought and sold by merchants and private 
dealers in the country. The decisions referred to 
above make it perfectly clear that the business oi 
dealing in such articles, irrespective of its extent, 
does not come within the phrase ‘affected with a 
public interest’.” I might add other authorities in 
which the legislative power has been denied, but 
there has never been a departure from the announced 
principle. Even in the case of Nebbia v. New York, 
supra, to which reference has been made, the court 
justifies its conclusion by the fact that milk was 
indispensable and that it was easily contaminable; 
that in order to secure pure and wholesome milk for 
the public during the emergency which the mer 
ture declared to exist it was necessary for the State 
to take control. The facts of the case when studied 
reveal that the comfort claimed to be found by ap- 
pellant in the opinion does not in truth exist. And 
here I desire to point out a fallacy involved in the 
majority opinion. The language quoted is taken 
from cases involving businesses “‘affected with a 
public interest” as hereinbefore defined, or from 
authorities dealing with the health or public safety. 
The result is that the language, lifted from its con- 
text and placed in a different setting, takes on a 
meaning altogether foreign to that which it originally 
possessed, 

Nor can it be seriously contended that the amend- 
ment is not a price fixing statute. It fixes-the price 
indirectly and it has this additional vice, that it 
leaves the fixed price to the dictates of the producer 
—in other words, the Legislature has, as said in 
the Doubleday-Doran case, attempted to delegate au- 
thority to the producer of a trademarked article to 
set the retail price. No one can object to the 
contract which he may enter into, but to make this 
contract binding by legislative fiat as to retail price 
upon persons who are not privy thereto violates 
every principle guaranteed the individual by the 
constitutional guaranties. The element of knowledge 
on the part of the seller is a minor factor, provided 
very simply by notice on the goods or label. It is 
-manifest that the act here in question was not 
based upon the public interest, or that the consumer 
was considered. Its effect is to grant to the producer 
a privilege and preference unwarranted by the basic 
law. Not only that—but seeking to justify its 
enactment upon the theory that it is designed to 
prevent price cutting which injures a competitor, it 
reaches all merchants’ who, though they may be 
satisfied with a smaller profit than others engaged 
in the business, or who by reason of a greater 
efficiency are able to sell at lower prices and yet 
make the same profit, are still compelled to exact 
from the consumer a fixed retail price. It strikes at 
every merchant alike, regardless of intention, who 
desires to manage and control his own business. It 
is thus made perfectly clear that the object of the 
act is not to prevent unfair competition but to fix 
prices. Such being its purpose and operation, it 
falls under the condemnation of cases involving 
similar efforts, such as Fairmont Creamery Co. v. 
ae 274 U. S. 1 and the other cases already 
cited. 

But the amendment has other fatal defects. A 
study of the authorities which deal with the regula- 
tion of businesses, both those which sustain and 
those which reject the claim of legislative power, 
reveals that the question of whether all the sur- 
rounding circumstances have operated to change the 
status of a private business free from legislative 
regulation into one in which the public has an 
interest is one for judicial inquiry and determination 
(Wolff Packing Co. v. Court of Industrial Relations, 
supra). But the act here in question attempts to 
lump all businesses into a common regulatory basket, 
provided only that the product is trademarked and is 
originally in competition. 

I have already mentioned the fact that the Legisla- 
ture has attempted to delegate the price fixing power 
to the producer or manufacturer. Before concluding, 
I wish to direct attention to the almost obvious 
and inescapable fact that there is no authority in 
the law for such action. A person may not be 
bound with respect to his property by the action, 
whim or caprice of another, particularly where the 
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latter is not vested with any official responsibility 
or duty. The delegation of such power is contrary 
to the fourteenth amendment to the Federal Constitu- 
tion. (Washington v. Roberge, 278 U. S. 116, Pana- 
ma Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 
Rep. 241.) Of course I concede the producer’s right 
to sell or not to sell at his own price, but when his 
property has been sold and passed into hands not 
hampered by contractual covenants the producer’s 
control and right therein has altogether ceased. It. 
takes no great amount of imagination to visualize 
the discriminatory practices and abuses which might 
be indulged were the power of the producer to estab- 
lished a fixed retail price upheld. 3 

Since the preparation of the foregoing opinion I 
have read the dissenting opinion by Mr, Justice 
Shenk and desire to express my concurrence therein. 

The judgment should be affirmed. 

Tuomeson, J. 


DISSENTING OPINION 


In concurring in the dissent of Mr. Justice 

Thompson I desire to comment on certain matters 
not touched upon in his opinion. In the first place 
let me point out that the particular act under attack 
should not be confused with the Unfair Practices 
Act of 1935 (Stats. 1935, p. 1546), which denounces 
unfair competition and socalled piratical trade 
transactions, and was designed to afford full relief 
against such abuses on behalf of any one aggrieved. 
That act is said to have been passed at the behest 
of the business interests of the state including the 
manufacturer, middleman and retailer. While the 
validity of that statute has not been passed upon 
by this court it is enough to say for present purposes 
that it appears to be a painstaking endeavor by the 
legislature to combat the abuses which the business 
interests have deemed unfair practices in the com- 
petitive field. It appears to have been designed 
to permit fair competition to function under its own 
economic laws. 
_ The act now under attack as originally passed 
in 1931 was confined to the field of contract in the 
fixing of prices by agreement as between manu- 
facturer, jobber and retailer, and when so limited 
no valid objection to it has been pointed out. It is 
the amendment of 1933 which makes the prices so 
fixed binding on all who are not parties to the 
contract. In other words it places within the power 
of the manufacturer or producer to fix the retail 
price of all commodities regardless of their reason- 
ableness. It does not purport to denounce unfair 
competition alone but affects fair competition as well. 
Carried to its length it would enable the manufac- 
turer or producer to destroy all competition and 
thus place the consumer at their uncontrolled mercy 
even as to food, clothing and all commodities which 
are the subject of manufacture or production. This 
too, without regard to serious marketing problems 
which have confronted some of the basic industries 
of the state. It is said that whether these results 
should follow is an economic problem with which the 
courts have nothing to do. But it is the business 
of the courts to see to it that, in carrying out any 
such program, the fundamental and guaranteed 
rights of the citizen to deal with his property as 
he chooses, subject to such reasonable regulations as 
may properly be imposed, are not destroyed. The 
statute under attack does not regulate. It prohibits. 
It is essentially a price fixing statute. To me it is 
beyond question that the legislature itself could 
not fix the retail prices of all or any commodities not 
affected with a public interest or clothed with a 
public use. We are bound by the decisions of the 
supreme court of the United States on that subject, 
as pointed out in the opinion of Mr. Justice Thomp- 
son. If the legislature itself is without power to fix 
the retail price of such commodities, how then can it 
delegate that power to one who is governed by no 
power except his own self interest? 

It is said in the majority opinion that the statute 
under attack is confined to retail prices of trade- 
marked or branded commodities; that this is a valid 
classification and that the legislature has the right 
to single out commodities so marked as a proper 
subject of preferment. This is not so, for the reason 
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that there is no limitation on the acquisition of 
trade-marks and brands, except the ingenuity, or 
lack of it but aid by prize contests, on the part of 
the manufacturer or producer in conjuring up names 
to suit his purposes. He then may acquire an 
exclusive right to the name under sections 3196-3202 
of the Political Code. Under this easy plan all 
commodities, essential or otherwise, may be trade- 
marked or branded. It does not follow that because 
the right to the use of the name is exclusive, the 
right to shackle the commodity with a retail price 
is vested in the owner of the name, regardless of 


where the commodity may find itself in the channels 
of trade, divorced from any contractual relation with 
the owner of the name. 

_As to the price fixing feature of the statute the 
highest court in the land has spoken in terms which 
I feel bound to respect. Also, the state of New 
York enacted the same statute now under attack. 
The highest court. of that state recently and cor- 
rectly held it void under the federal constitution. 
In deference to what I deem to be the established 
jaw I arrive at the same conclusion. 

SHENK, J. 


[1 55,101] Pyroil Sales Company, Inc., a corporation, v. The Pep Boys, Manny, 


Moe & Jack of California, a corporation. 


Supreme Court of the State of California. Filed February 28, 1936. 


A judgment sustaining a demurrer to a complaint seeking to enjoin violation of the 
California Fair Trade Act is reversed on the ground that the Act is constitutional. 


By the Court: By stipulation. of counsel 
and order of court, the above entitled 
cause was ordered submitted, and to -be 
decided concurrently with Max Factor & 
Co., et al. v. Kunsman, L. A. 14,662, decision 


in which cause.has been this day filed. 


The appeal here, as in the Factor case, is 
by the plaintiff from a judgment of dis- 
missal entered after demurrer to the com- 
plaint sustained without leave to amend. 
Although not as extensive in its allegations 
as the complaint in the Factor case, the 
complaint is sufficient to raise the same 
general question of the constitutionality 
of the 1933 amendment to the “Fair Trade 
Act” (Stats, 1931, page 583; Stats. 1933, 
page 793). Plaintiff herein seeks an in- 
junction, pursuant to the provisions of the 
act, restraining the defendants from selling 
Pyroil, a branded and trade-marked article, 
at retail prices lower than those sought to 
be maintained by the plaintiff. As in the 
Factor case, defendants have not bound 


themselves by any form of contract to re- 
sell the commodity at any specified price, 
but an obligation to so resell is sought by 
the plaintiff to be imposed on defendants 
(by the application of section 1% of the 
Fair Trade Act—amendment of 1933) by 
virtue of the fact that other dealers have 
agreed with plaintiff not to resell at less 
than certain prices. 

As the questions on appeal are identical 
in the two actions, the decision in the 
Factor case is decisive of the general ques- 
tion on appeal in this case. Because of that 
fact, we do not deem it necessary to con- 
sider certain specifications urged in the 
demurrer that the complaint was uncertain, 
ambiguous and unintelligible. Therefore, 
on the authority of the decision in Max 
Factor & Co. et. al v. Kunsman, this day 
filed, the judgment herein is reversed. 

Mr. Justice Shenk and Mr. Justice 
Thompson dissent. (See their opinions 
filed in Max Factor & Co. et al. v. Kunsman, 
L. A. 14662, filed today.) 


[7 55,102] Federal Trade Commission v. C. J. Ozment, Etc. 


United States Circuit Court of Appeals for the Eighth Circuit. 


February 10, 1936. 


The Court affirms the Federal Trade Commission’s order directing respondent, 
engaged in selling correspondence courses, to cease misrepresentations as to existence 
of Government civil service positions, salaries, examinations, etc. 


Affirming Federal Trade Commission Complaint No. 1872. 


Decree 


The Federal Trade Commission, Peti- 
tioner herein, having filed with this Court 
its application for the enforcement of an 
order to cease and desist issued by it 
against the Respondent, under date of May 
11, 1931, under the provisions of Section 
5 of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to Create a 


Federal Trade Commission, to define its 
powers and duties, and for other purposes” 
(38 Stat. 719, 15 U. S. C. A. Sec. 45); and 
said Petitioner, having also certified and 
filed herein, as required by law, a transcript, 
of the entire record in the proceeding, 
lately pending before it, in which said orden 
to cease and desist was entered, including 
agreed statement of facts in lieu of testi- 
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mony, and the report of said Petitioner; 
and Respondent having subsequently filed 
hi8 answer to said application for enforce- 
ment, in which answer Respondent stated 
he was not willing to contest said applica- 
tion for enforcement or the proceedings. 
based thereon, and in which answer said 
‘Respondent consented that this Court 
might, upon said application and Respond- 
ent’s answer thereto, and upon the plead- 
ings, agreed statement of facts in lieu of 
testimony, and proceedings set forth in the 
transcript aforesafd, make and enter its 
decree affirming said order to cease and 
desist and commanding Respondent, his 
agents, representatives, and employees to 
comply therewith— 


Now, therefore, it is hereby ordered, 
adjudged and decreed, that said order to 
cease and desist, issued by the Federal 
Trade Commission, Petitioner herein, under 
date of May 11, 1931, be and the same 
hereby is affirmed. 


And it is hereby further ordered, ad- 
judged and decreed, that Respondent, C. 
J. Ozment, his agents, representatives and 
‘employees, do cease and desist from mak- 
‘ing statements and representations in 
‘advertisements in newspapers, magazines, 
and periodicals, and in letters, printed 
circulars, pamphlets, booklets and other 
advertising literature, circulated: and dis- 
tributed in connection with the offering 
for sale and sale in interstate commerce of 
courses of instruction for positions in the 


government service of the United States, as 
follows: 


(1) That the salaries established for the 
positions are higher than they actually are 
and that the positions are available to 
persons over fifty years of age when such 
is not the fact; 


(2) That the examinations for all posi- 
tions for which respondent offers courses 
of instruction are to be held immediately 
er yaenas a short time, when such is not 
a tact; 


(3) That civil service examinations are 
held at almost all towns and cities of 3,000 
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population upward, and that it is not neces- 
sary for anyone to go far in order to enter 
such an examination, when such is not: 
the fact: 


(4) That examinations for United States 
‘Government stenographers and typists are, 
announced to be held in almost all large 
cities throughout the United States about 
every sixty days, when such is not the fact;. 


(5) That there are good government 
positions available, and that in the larger; 
cities there are thousands and thousands of 
such places, when such is not the fact; 


(6) That appointments to the position of 
forest ranger are available and that it is 
not necessary to be a resident of the state 
within which the forest ranges are located 
in order to secure appointments to such 
“positions, when such is not the fact; 


(7) That railway mail clerks immedi- 
ately upon appointment are allowed to 
travel with allowances for meals or hotel 
or other expenses, and that they are off 
duty half the time with full time pay, when 
such are not the facts; 


(8) That the respondent agrees to retund 
the full tuition paid by applicants or 
subscribers without specifying the time in 
which such money will be repaid. : 


And ft is hereby further ordered, ad- 
judged and decreed, that the Respondent, 
C. J. Ozment, shall, within sixty (60) days 
after the service upon him of a copy of 
this decree, file with the Federal Trade 
Commission a report in writing, setting 
forth in detail the manner and form in 
which he has complied with and conformed 
to this decree. 


KIMBROUGH STONE, Presiding United States 
Circuit Judge. 

I hereby consent to the entry of the above 
decree: C. J. Ozment. 

I hereby acknowledge service of a copy 
of the above and foregoing Decree’ of said 
United States Circuit Court of Appeals, at’ 
St. Louis, Missouri, this 15th day of Feb- 
ruary, 1936. C. J. Ozment. 
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[1] 55,103] Terminal Warehouse Company v. Pennsylvania Railroad Company and 


Merchants Warehouse Company. 
Supreme Court of the United States. 


Decided March 2, 1936. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Third 


Circuit. 


Discriminatory privileges and payments given by a railroad to a terminal warehouse 
are held not to violate the Anti-Trust Laws in the absence of a conspiracy in restraint 


of commerce. 


The Anti-Trust Laws are held inapplicable to carriers by rail or water as to suits 
for damages by reason of discriminatory acts of such carriers, or suits to enjoin such 
acts, where relief from such acts falls within the jurisdiction of the Interstate Commerce 


Act. 


But if a carrier knowingly confederates with a manufacturer to foster a monopoly 


or to restrain commerce in the manufacturing industry, then the carrier incurs a liability 


under the Anti-Trust Laws. 


Mr. Justice Carpozo delivered the opinion 
of the Court. 

In this action under the Anti-Trust Laws 
(15 U. S. C., §§1, 15) for the recovery of 
treble damages, the Terminal Warehouse 
Company, petitioner in this court, accuses 
a competitor, the Merchants Warehouse 
Company, and the Pennsylvania Railroad 
Company, an interstate common carrier, of 
an unlawful combination in restraint of 
trade and commerce. 

The business of Merchants Warehouse 
Company, which for brevity will be spoken 
of as Merchants, began in January, 1887. 
Its site was the City of Philadelphia. At 
the beginning there were two warehouses, 
both in convenient proximity to the Penn- 
sylvania’s tracks and terminals. Other 
buildings were added from time to time by 
purchase or by lease to serve other sec- 
tions of the city. From the outset Mer- 
chants had contracts with Pennsylvania for 
privileges and payments special to itself. 
These are the contracts of which Terminal 
complains. They were renewed as they 
ran out from 1887 to 1931, a separate con- 
tract being made with reference to each 
building. For present purposes a sum- 
mary of one contract will serve as a 
summary of all, though they differ in par- 
ticulars. For illustration we choose the 
contract of January 25, 1917, which has to 
do with the warehouse at Water and Chest- 
nut Streets. By this ‘contract Pennsyl- 
vania agrees to maintain tracks adjacent 
to the warehouse and to make payments 
at stipulated rates for services rendered 
by the warehouse in‘ the receipt and de- 
livery of freight. While the contract is in 
force, there is to be no allowance for such 
services to any other warehouse company 
in the Citv of Philadelphia. In return Mer- 
chants agrees to give a preference to Penn- 
sylvania over other lines in the use of its 
facilities; to load and unload freight 


promptly and efficiently; to collect charges 
due for incoming freight, and to be re- 
sponsible to the railroad company therefor. 

No secret was made of the existence of 
this contract or of any of the others. On 
the contrary, the substance of the whole 
arrangement was set forth in the tariffs 
of the railroad filed with the Interstate 
Commerce Commission and open to the 
public. Pennsylvania there showed that it 
had designated the warehouses of Mer- 
chants as stations for the receipt and de- 
livery of freight. It also showed the 
amount of the payments and allowances to 
be made to Merchants for services in hand- 
ling freight at the stations so designated. 
For many years the practice went unchal- 
lenged by any agency of government. The 
assumption was that the warehouses, 
though not owned by Pennsylvania, were, 
none the less, public freight stations sup- 
plied by a contractor (United States v. Bal- 
timore & Ohio R. Co., 231 U. S. 274, 288), 
and that the railroad in making payments 
or allowances for the handling of the 
freight was paying for transportation serv- 
ices rendered by an agent. Decisions of 
the Interstate Commerce Commission bring 
this out in clear relief. Keystone Warehouse 
Co. v. Pennsyluama R. Co., 53 I. C. C. 335; 
Keystone Elevator & Warehouse Co. v. Di- 
rector General, 73 I. C. C. 273, 274; McCor- 
mick Warehouse Co. v. Pennsylvania R. Co., 
95 I. C. C. 301. Those cases stood unques- 
tioned until 1928, when one of them (Mc- 
Cormick Warehouse Co. v. Pennsylvania R. 
Co., supra) was reheard and overruled (148 
I. C. C. 299), earlier decisions to the same 
effect falling along with it. The conclusion 
was then announced that a warehouse com- 
pany doing business under such a contract 
was a consignor or consignee, acting on its 
own behalf and not as agent for the carrier. 
With this change in its relation discrimina- 
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tory payments or allowances became for- 
bidden and unlawful. 49 U.S. C., § 3 (1). 

Terminal, a rival warehouse, organized in 
1904, was quick to occupy the vantage- 
ground left open by that ruling. It laid 
before the Interstate Commerce Commis- 
sion a complaint charging Pennsylvania 
with unjust discrimination in the practices 
described. It asked that a restraining order 
protect it for the future, and that there be 
an award of reparation for losses suffered 
in the past. There were separate com- 
plaints as to the acts of other railroads 
(the Baltimore & Ohio and the Reading), 
which had terminal arrangements with 
warehouses of their own selection. Neither 
of these other roads had given a prefer- 
ence to Merchants, and none of the three 
was acting in concert with any other. The 
Commission, adhering to its ruling in the 
McCormick Warehouse case, held that the 
designated warehouses were in truth not 
public freight stations, however the car- 
riers might style them. From this it fol- 
lowed that allowances and special privi- 
leges accorded on the footing of an agency 
relation would have to be abandoned. Gal- 
lagher v. Pennsylvama R. Co., 160 I. C. C. 
563. The railroads were required to cancel 
any tariff provisions whereby “the facilities 
of the contract warehouses” were made “a 
part of the respective station facilities” of 
the lines affected by the order. They were 
required to “cease and desist” from pub- 
lishing or making the discriminatory privi- 
leges and allowances growing out of the 
attempt to treat the warehouse companies 
as agents. On the other hand, the Com- 
mission refused an award of reparation. 
“The evidence is far too vague and indefi- 
nite to warrant the conclusion that complain- 
ants have suffered actual pecuniary loss 
attributable directly to the alleged unlawful 
practices.” 

The carriers, together with Merchants 
and other warehouse companies interveners 
in the proceeding, brought suit in a federal 
court (three judges sitting) to vacate the 
order of the Commission. The bills of 
complaint were dismissed, one judge dis- 
senting. 44 F, (2d) 379. Upon appeal to 
this court the decree was affirmed. Mer- 
chants Warehouse Co. v. United States, 283 
U. S. 501. The opinion there rendered is 
so exact in its description of the nature 
and effect of the unlawful practices as to 
make elaboration useless now. In particu- 
lar the court points out that a warehouse 
designated as a station was in a position 
to receive package freight in less than car- 
load lots, and ship it at carload rates with- 
out charge to the customer for assembling 
the packages and loading them, this by 
reason of the fact that the warehouse had 
heen paid by the railroad for doing that 
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very work. To that extent it could afford 
to underbid competitors. For the same 
reason it had a position of superiority over 
against its rivals in unloading carload lots, 
for it could distribute and re-ship in pack- 
ages at the expense of the carrier. This 
advantage as to package freight, if permit- 
ted to continue, would have taken the life 
out of rules designed to limit the character 
of transportation services. By rule 23 of 
the Consolidated Freight Classification a 
carrier may not distribute carloads of 
freight in less than carload lots, nor assem- 
ble smaller lots into carloads. 283 U. S. 
at p. 510. Thus the opinion makes it clear 
that the whole system of warehouse sta- 
tions, with its payments and allowances, 
including the incidental saving of demur- 
rage, had been built upon a false founda- 
tion. Adherence to the statute called for 
its suppression. 

We have seen that Terminal asked for 
reparation as well as for a restraining or- 
der at the hands of the Commission. There 
is no doubt that the Commission had juris- 
diction in response to that request to make 
an award against the railroad for damages 
suffered by the complainant as a result of 
the unlawful practices. 49 U.S. C., §§ 8, 
9,16 (1) (2); Interstate Commerce Commis- 
ston uv. United States, 289 U. S: 385; Louis- 
ville & Nashville R. Co. v. Ohio Valley Tie 
Co., 242 U. S. 288; Pennsylvania R. Co. v. 
Jacoby & Co., 242 U. S. 89; Meeker v. Lehigh 
Valley R. Co., 236 U. S. 412; Pennsylvania 
R. Co. v. International Coal Mining Co., 230 
U. S. 184. The Commission found, how- 
ever, that no damages had been proved, 
and its ruling as to that. was final, not sub- 
ject to review by this court or any other. 


JInterstate Commerce Commission v. United 


States, supra, at p. 388; Baltimore & Ohio 
R. Co. v. Brady, 288 U.S. 448: Standard Oil 
Co. v. Umted States, 283 U. S. 235; Alton R. 
Co. v. United States, 287 U. S. 229; Procter 
& Gamble Co. v. United States, 225 U. S. 
282. True, the complainant might have 
confined itself to a request for a restrain- 
ing order, and after thus invalidating the 
preference have asked a court for repara- 
tion. “49°Ut S)-C.'§.9) “It hada). choicevin 
other words, between a remedy at the 
hands of the Commission and a remedy by 
suit, but by express provision of the stat- 
ute it could not have them both. Baltimore 
& Ohio R. Co. v. Brady, supra. Reparation 
under the Commerce Act was thus perma- 
nently barred bv the ruling of the Com- 
mission as against the offending carrier. 
The situation was altogether different, 
however, in respect of the liability of Mer- 
chants and other aiders and abettors. As 
to wrongdoers other than the carrier the 
complainant had not asked the Commis- 
sion to fix the quantum of the damages. 
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thus relieving us of the duty to inquire 
whether jurisdiction would have existed if 
such relief had been demanded. 49 U. S. 
C., §§ 9, 16 (1), and compare 49 U.S. C., 
§ 42. Merchants would not have been af- 
fected by an award of reparation if the 
Commission had found the evidence suffi- 
cient for that relief, and it gains nothing 
from the fact that reparation was refused. 
In saying this we are not unmindful that 
it intervened in the proceeding. It was 
interested in the event, for it would be 
harmed by a restraining order. 49 U. S. 
C.,.§ 42. Intervention, though permitted, 
did not broaden the complaint, nor add to 
the range of enumerated powers. Accord- 
ingly the framers of the statute were care- 
ful to provide that aiders and abettors 
should not go unwhipped of justice. In 
a suit under the Commerce Act, all per- 
sons soliciting or procuring the allowance 
of a forbidden preference were to be liable, 
jointly or severally, to make good the dam- 
agersuirencda) 49) UmSiiGer$il0;) G4) * 1Ek 
49 U.S. C., § 41 (3). Here was an ample 
remedy to reach a guilty participant in an 
unlawful discrimination, whether repara- 
tion against the carrier had been granted 
or refused. 


Petitioner, not satisfied to proceed under 
the Commerce Act, put that remedy aside 
and brought suit under the Sherman and 
Clayton Acts, hoping by that manoeuvre 
to charge both carrier and warchouse, and 
to charge them with treble damages. Ev- 
ery act of wrongdoing proved in the new 
suit to have been committed by the de- 
fendants was proved against them also 
(with unsubstantial exceptions) in the case 
before the Commission. Now as before, 
the head and front of their offending is the 
use of the warehouses as stations for the 
carrier with the allowances and privileges, 
such as exemption from demurrage, grow 
ing out of that relation. What is true of 
the offense is true also of its consequences. 
There has been no proof of any loss that 
would not be provable in equal measure in 
proceedings under the Commerce Act upon 
a claim for reparation. Interstate Com- 
merce Comission v. United States, supra; 
Louisville and Nashville R. Co. v. Ohio Val- 
le. T*e Co., supra. Terminal does not show 
the*, there was a conspiracy to establish a 
monopoly either of transportation by 


Pennsylvania or of storage by Merchants, 
much less that a monopoly was actually 
attained. There was no monopoly of 
transportation, for the statistics make it 
plain that the competing lines in Philadel- 
phia had a large percentage of the business 
of carrying storage freight. Moreover, 
Terminal is not here as the representative 
of the railroads, and may not vindicate 
their grievances, if grievances there are. 
More important is the consideration 
whether there has been a monopoly of 
storage. There are many warehouses in 
Philadelphia for the storage of railroad 
freight. Neither Merchants nor any other 
company has been able to engross the 
husiness or has even attempted to engross 
it. During the years of the unlawful prac- 
tices, Merchants’ business declined pro- 
portionately to the whole, and Terminal’s 
increased, as did also that of other ware- 
houses, so far as the record supplies us 
with the relevant statistics. Indeed, peti- 
tioner does not even claim that by reason 
of the defendants’ acts, it failed to get busi- 
ness that would otherwise have come to it. 
If there was any claim for such damages at 
the beginning it was explicitly renounced. 
What petitioner contends and has contend- 
ed for is this and nothing more, that to 
hold and attract customers it had to keep 
its charges down below the normal rate, 
diminishing its profit to the extent of the 
reduction. In a word, its only damages 
are those resulting, in its view, from the 
allowances for loading and unloading or 
like discriminatory acts, and not from any 
conspiracy transcending these particulars, 
a conspiracy of which allowances and priv- 
ileges are a symptom or an incident 


Upon the basis of that evidence the trial 
judge left it to the jury to say whether 
Terminal was a sufferer from an unlawful 
combination in restraint of trade and com- 
merce. The jury found a verdict for 
$136,125 against both defendants. This 
verdict was trebled ky the court, with the 
addition of a counsel fee ($27,000), the 
whole judgment thus amounting to 
$437,338.81. There was an appeal to the 
Circuit Court of Appeals for the Third 
Circuit where the judgment was reversed. 
The ground of the reversal was that the 
decision of the Commissioh refusing repa- 


———— TT ED 


*“Inducing unjust discrimination; penalty; liabil- 
ity for damages. If any such person, or any officer 
or agent of any such corporation or company, shall, 
by payment of money or other thing of value, solici- 
tation, or otherwise, induce or attempt to induce any 
common carrier subject to the provisions of this 
chapter, or any of its officers or agents, to discrimi- 
nate unjustly in his, its, or their favor as against 
any other consignor or consignee in the transporta- 
tion of property, or shall aid or abet any common 
carrier in any such unjust discrimination, such per- 
son or such officer or agent of such corporation or 
comnany shall be deemed guilty of a misdemeanor, 


and shall, upon conviction thereof in any court of 
the United States of competent jurisdiction within 
the district in which such offense was committed, be 
subject to a fine of not exceeding $5,000, or imprison- 
ment in the penitentiary for a term of not exceeding 
two years, or both, in the discretion of the court, 
for each offense; and such person, corporation, or 
company shali also, together with said common 
carrier, be liable, jointly or severally, in an action 
to be brought by any consignor or consignee dis- 
criminated against in any court of the United States 
of competent jurisdiction for all damages caused by 


or resulting therefrom.” 
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ration was a bar to any claim for damages 
against either of the defendants in a suit 
under the Anti-Trust laws as well as under 
the Commerce Act. 78 F. (2d) 591. This 
court granted a writ of certiorari to deter- 
‘mine the scope and operation of important 
acts of Congress. 

The order of the Commission denying 
reparation, though it be assumed to be con- 
clusive evidence in favor of the carrier, is 
plainly not such evidence for the carrier’s 
confederate. We think it better to rest 
our judgment on grounds applicable to 
both defendants. Whether such grounds 
exist is the question next in order. 

First: Discriminatory privileges and pay- 
ments given by a carrier to a consignor or 
consignee are unavailing without more to 
make out a combination in restraint of 
trade or commerce within the meaning of 
the Anti-Trust Laws. To lead to that re- 
sult the privileges or payments must be the 
symptoms or incidents of an enveloping 
conspiracy with its own illegal ends. In 
the absence of such a showing a sufferer 
from discriminatory charges and allow- 
ances has his remedy under the Commerce 
Act for any damage to his business, and 
that remedy is exclusive against all the 
parties to the wrong. 

Two cases in this court, though not in- 
deed decisive, are apposite and helpful. 
The first, Keogh v. Chicago & Northwestern 
Railway Co., 260 U. S. 156, was a suit under 
the Anti-Trust Laws against railway com- 
panies and others who were charged to 
have combined in establishing uniform 
rates and thus destroying competition, all 
to the plaintiff's damage. True the rates 
had been approved after complaint to the 
Commission, but this was not enough, or 
Keogh so contended. He was entitled in 
his view to the benefit of competitive rates, 
quite apart from any finding that the rates 
established by concerted action were rea- 
sonable in amount and without discrimina- 
tory effect. In upholding a dismissal of 
the suit, the court called attention to the 
provisions of the Commerce Act whereby 
a remedy in damages was given for rates 
illegally exacted. “If the conspiracy here 
complained of had resulted in rates which 
the Commission found to be illegal because 
unreasonably high or discriminatory, the 
full amount of the damages sustained, 
whatever their nature, would have been 
recoverable in such proceedings. Louisville 
& Nashville R. Co. v. Ohio Valley Tie Co., 
242 U. S. 288. Can it be that Congress 
intended to provide the shipper, from 
whom illegal rates have been exacted, with 
an additional remedy under the Anti-Trust 
Act? See Meeker v. Lehigh Valley R. Co., 
162 Fed. 354. And if no remedy under the 
Anti-Trust Law is given where the injury 
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results from the fixing ot rates which are 
illegal because too high or discriminatory, 
may it be assumed that Congress intended 
to give such a remedy where, as here, the 
rates complained of have been found by the 
Commission to be legal and while in force 
had to be collected by the carrier?” 260 
U. S. at p. 162. These queries were cou- 
pled with a warning of the practical incon- 
venience attendant on any answer different 
from the one that they suggest. “If a 
shipper could recover under §7 of the 
Anti-Trust Act for damages resulting from 
the exaction of a rate higher than that 
which would otherwise have prevailed, the 
amount recovered might, like a rebate, op- 
erate to give him a preference over his 
trade competitors.” Jd. at 163. 

A second case pointing the same way is 
United States Navigation Co., Inc. v. Cunard 
Steamship Co., Ltd., 284 U. S. 474. The suit 
was for .an injunction under the Sherman 
Anti-Trust Act and the Clayton Act to re- 
strain a group of steamship companies 
from continuing a conspiracy in restraint 
of trade and commerce. The acts charged 
to be illegal fell within the express prohi- 
bitions of the Shipping Act of 1916 as 
amended, or were in effect, even if not in 
terms, a component part thereof. 284 U.S. 
at p: 485+ 46) Un)S) GC. SiS0l, S12 Slo melo; 
876. The decision was that the plaintiff 
must seek redress by application to the 
Shipping Board. True, the Anti-Trust 
Laws, since the enactment of the Clayton 
Act, have been explicit in providing that 
any one injured by an unlawful combina- 
tion might have relief by injunction against 
threatened damage to his business. 15 
U.S. C., § 26; Duplex Printing Press Co. v. 
Deering, 254 U. S. 443; Bedford Cut Stone 
Co. v. Journeymen Stone Cutters’ Associa- 
tion, 274 U. S. 37. To this there is an ex- 
ception where the subject matter of the 
complaint is a wrong within the jurisdic- 
tion of the Interstate Commerce Commis- 
sion, in which case an injunction, if granted, 
must be at the instance of the government. 
15 U. S. C., §26; Central Transfer Co. v. 
Terminal Railroad Association of St. Lous, 
288 U. S. 469, 474. The exception does not 
apply, at all events in terms, to wrongs 
within the jurisdiction of any other board. 
Even so, the right to sue, however explicit 
on its face, was held to have been partially 
superseded in respect of private suitors by 
the adoption of the Shipping Act. which as 
to transactions within its range gave the 
only remedy available. The conclusion 
was reinforced by a reference to Keogh’s 
case and to the need for a uniformity diffi- 
cult of attainment when jurisdiction is 
divided. ; 

What was said in these opinions is pre- 
cisely applicable here. If a sufferer from 
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the discriminatory acts of carriers by rail 
or by water may sue for an injunction un- 
der the Clayton Act without resort in the 
first instance to the regulatory commis- 
sion, the unity of the system of regula- 
tion breaks down beyond repair. Texas & 
Pacific R. Co. v. Abilene Cotton Oil Co., 204 
U. S. 426; Interstate Commerce Comission 
uv. Illinois Central R. Co., 215 U. S. 452: 
Robinson wv. Baltimore & Ohio R. Co., 222 
U.S. 506; Northern Pacific R. Co. v. Solum, 
247 U.S. 477, 483; Great Northern R. Co. v. 
Merchants Elevator Co., 259 U. S. 285, 291; 
and see 15 U.S. C.,, § 26, construed in Cen- 
tral Transfer Co. v. Terminal Railroad As- 
sociation, supra. On the other hand, if the 
regulatory commission has issued a “cease 
and clesist” order, an injunction under the 
Clayton Act is inappropriate and needless. 
AON SaGe Sl6AC/)pe(8) G2). eihéisame 
considerations are applicable, and with un- 
diminished force, where the suit under the 
Clayton Act is not for an injunction but 
for damages. There too a finding of undue 
discrimination by the regulatory board is 
a necessary preliminary to a suit against 
the carrier. See cases supra. Certain then 
it is that the Anti-Trust Laws are inap- 
plicable in all their apparent breadth to 
carriers by rail or water. A consignor ar 
consignee aggrieved by such a wrong must 
resort to the appropriate administrative 
agency, at least for many purposes. If he 
is remitted to the Commerce Act or the 
Shipping Act to cancel the illegal prefer- 
ence, may he pass over those acts and re- 
vert to the Clayton or the Sherman Act 
for the purpose of recovering damages? 
The Commerce Act like the Shipping Act 
embodies a remedial system that is com- 
plete and self-contained. It provides the 
means for ascertaining the existence of a 
preference, but it does not stop at that 
point. As already shown in this opinion, 
it gives a cause of action for damages not 
only against the carrier, but also against 
shippers and consignees who have incited 
or abetted. For the wrongs that it de- 
nounces it prescribes a fitting remedy 
which, we think, was meant to be exclusive. 
lf another remedy is sought under cover 
of another statute, there must be a show- 
ing of another wrong, not canceled or re- 
dressed by the recovery of damages for the 
wrong explicitly denounced. The opinions 
of this court in their fair and natural ex- 
tension point to that conclusion. Keogh v. 
Chicago & Northwestern Railway Co., supra; 
United States Navigation Co. v. Cunard 
Steamship Co., supra. The opinions of other 
federal courts point the same way with 
equal, if not greater certainty. United 
States Navigation Co. v. Cunard S. S. Co., 
50 F. (2d) 83, 86, 89, reviewing the deci- 
sions; Meeker v. Lehigh Valley R. Co., 162 


Fed. 354, 363; United States v. Atchison, 
T. & S.F. Ry. Co., 142 Fed. 176, 184, 185: 
Glenn Coal Co, v. Dickinson Fuel Co., 72 
F. (2d) 885, 888. We follow these sign- 
posts to the goal they seem to mark. 

In thus holding we do not intimate that 
never in ahy circumstances can a carrier 
become a party to a conspiracy in restraint 
of trade or commerce with liability for 
treble damages. This has been made plain 
already. We enlarge on it for greater cer- 
tainty. Wherein the case is now deficient 
will be made clearer by example. One may 
suppose a business of a manufacturer which 
has assumed the form and size of a monopoly, 
or if not already at that stage, is well upon 
the road thereto. Cf. Standard Oil Co. v. 
Umited States, 221 U. S. 1, 51, 61; United 
States v. American Tobacco Co., 221 U. S. 
106; United States v. United States Steel 
Corp., 251 U. S. 417; United States v. Swift 
& Co., 286 U. S. 106, 116. One may adda 
situation in which a carrier has knowingly 
confederated with the owner to preserve 
such a business or foster it. Whatever lia- 
bility grows out of that alliance is un- 
touched by this decision. For present 
purposes we may assume that if such a 
situation should develop, the carrier would 
make itself a participant in the monopoly 
which it had conspired to produce, though 
its only overt act was a discriminatory 
rate of carriage. Again, a group of manu- 
facturers, whose business in combination 
would not amount to a monopoly, might 
unite among themselves to lav a burden 
upon commerce by concerted action as to 
prices. Szutft & Co. v. United States, 196 
U.S. 375; United States v. American Linseed 
Oil Co., 262 U. S. 371; Eastern States Retail 
Lumber Dealers’ Association v. Umted States, 
234 U. S. 600. If a carrier were to give a 
preference in furtherance of that con- 
spiracy, it would become a participant 
therein, or so we may assume, the damages 
being measured not merely by the conse- 
quences flowing from the preference, but 
by those flowing from the conspiracy in all 
its comprehensive unity. 

None of these assumptions affects the 
case at hand. For reasons already stated 
there was no conspiracy to monopolize the 
storage business to the destruction of 
Terminal or of others similarly situated. 
There was no conspiracy to impose upon 
that business a burden of any kind, except 
to the extent that the enjoyment of a pref- 
erence might increase the opportunities for 
profit of the warehouse so preferred. Of 
any combination more far-reaching, more 
inclusive in its aims, there is silence in the . 
record after every reasonable inference has 
been drawn from its pages. On the con- 
trary, the history of the relation between 
Pennsylvania and Merchants indicates 
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strongly that the illegal discrimination, far 
from being a symptom of a larger com- 
bination, was the product of a mistake of 
law, which was shared for many years by 
the regulatory commission till the decision 
in McCormick’s case laid down another 
rule. The mistake does not relieve the car- 
rier from liability for the concession of a 
privilege which has turned out to be for- 
bidden. It serves, however, as a reminder 
that the liability must be kept within rea- 
sonable limits, and that a preference inno- 
cent in purpose should not be magnified 
into a token of a circumambient conspiracy. 

We conclude that for Merchants as well 
as for Pennsylvania whatever liability was 
incurred through the forbidden discrimina- 
tion was under the act to regulate com- 
merce and not for treble damages. 


Second: The case having been submitted 
to the jury on the theory that apart from 
the unlawful preference there was evidence 
of a conspiracy in restraint of trade and 
commerce, and the complaint having been 
framed on that theory and no other, the 
suit should have been dismissed as to each, 
of the defendants. 

The judgment of the Court of Appeals 
reversing the judgment of the District 
Court is accordingly 


Affirmed. 
Mr. Justice McReyNotps concurs in the 
result. 


Mr. Justice Roserrs took no part in the 
consideration or decision of this case. 
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Otto Roth, Inc. 


Clark Blade-Selling Corporation v. Gillette Safety Razor Company and Otto 


Roth, Inc. 


United States Circuit Court of Appeals for the Third Circuit. Filed March 4, 1936. 
Appeals from the District Court of the United States for the District of New Jersey. 


Proof made by plaintiffs in a private damage suit against a competitor, charging 
violation of the Anti-Trust Laws, is held insufficient to warrant submission of the case 
to the jury, and a directed verdict for the defendant is affirmed. 


Opinion 

Before Burrincron, DAvis and THOMPSON, 
Circuit Judges. 

Per Curtam: In the court below the 
Clark Blade & Razor Company and the 
Clark Blade-Selline Corporation each brought 
suit against the Gillette Safety Razor Com- 
pany and Otto Roth, Incorporated, charg- 
ing them with violations of the Sherman 
Anti Trust Laws and the Clayton Act to 
the damage of said plaintiffs. 

The cases involve common questions of 
law and fact and were tried together. At 
the close of testimony, the trial Judge 
directed a verdict in favor of the defend- 
ants. Thereupon this appeal was taken and 
the questions involved are the giving of 
such binding instructions and the rulings 
of the court on the admission and refusal 
of evidence. 

A vast amount of evidence was given and 
the case turns on its own particular facts 
and, aS we view it, no principle of law, 
procedure or practice is involved, but the 
briefs of both sides are loaded with ref- 
erences and extracts from the cases in- 
volving the much litigated and much 
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discussed questions arising under the stat- 
utes here involved. We see no useful pur- 
pose to be served by our adding to this 
volume of legal literature. Suffice to say 
the basic question is whether the facts 
proven were such as constrained the Judge 
to submit the cases to the jury. 

After due consideration had, we are of 
opinion the proofs of the plaintiffs did not 
warrant submission to the jury and as the 
rulings of the court as to the admission 
would not have so affected the case as to 
have warranted the submission of the 
causes, we find no reversible error and 
accordingly limit ourselves to affirming the 
judgments below. 


The briefs of both appellant and appellee 
violate rule of court No. 24 (4) prohibiting 
the printing of arguments in excess of fifty 
pages. The rule is violated by the practice 
followed in this case of incorporating what 
is in fact argument under the misleading 
heading “Statement of the Case.” The 
practice is not to be overlooked, but will, 
if persisted in, result in the suppression 
of briefs in violation of the rule. 
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[155,105] Robert Hofeller, Trading as Bob Hofeller Candy Company v. Federal 


Trade Commission. 


United States Circuit Court of Appeals for the Seventh Circuit. 


25, 1936. 


Decided March 


Petition for Review of Order of the Federal Trade Commission. 


The Federal Trade Commission’s order that respondent cease selling candy in 
packages containing prizes is affirmed on the ground that there was sufficient evidence 
to sustain the Commission’s findings that distributors of straight candy were deprived 
of possible business, and that the method used was unfair. 


Affirming Federal Trade Commission Complaint No. 2187. 
Before Evans and Sparks, Circuit Judges, and Briccte, District Judge. 


This appeal is from an order of the Fed- 
eral Trade Commission directing petitioner 
to cease and desist unfair trade practices, 
viz., the selling in interstate commerce to 
concessionaires, of candy so packed as to 
be a lottery or gift enterprise. Because of 
the importance of the findings of the Fed- 
eral Trade Commission, we have set forth 
the findings of said commission, deleting 
the immaterial portions.’ 

Evans, Circuit Judge. 
facts are: 


Briefly stated, the 


Petitioner sells candy in packages which 
retail for five to twenty-five cents and con- 


1 FINDINGS AS TO THE Facts. 

Hofeller, is an individual doing business 
as Bob Hofeller Candy Company Pain Gea Se 
Chicago * * *, He * * * has been, engaged in 
the sale and distribution of packaged candy to con- 
cessionaires * * * burlesque theatres, traveling 
shows, tent shows, medicine shows, circuses and 


(6% HO 


carnivals. Such purchasers are located in the various 
states * * * and respondent causes said candy 
packages * * * to be shipped * * * to the pur- 


Chasers Va" i" vin’ (other) states “5 "59%" * respond- 
ent has been engaged in interstate commerce and is 
* * * in active and substantial competition with 
others * * * engaged in the sale * * * in inter- 
state commerce, of candy * * *. 

“«“* * * Respondent does not manufacture the 
candy * * * but buys certain kind of caramel 
* * * and chocolate covered cream candy * * *, 
He places this candy in boxes bearing various brand 
names, together with prizes * * * of mer- 
chandise or coupons * * * 

“VYhese assortments vary according to 
direction of * * customers, but they all make 
use of the same chance feature, and a description of 
one * * * assortment is descriptive of the principle 
involved in all. One such assortment * * * (of) 
respondent * * * has the brand name ‘Oriental 
Love Drops.’ This assortment consists of a number 
of boxes, each containing * * five pieces of 
caramel candy and another article of merchandise as 
a prize. A list of prizes in said boxes includes: 
stick-pins, paper watches, transfer pictures, snap 
games, moving picture books, water flowers, eye- 
glasses, tops, strip pictures, lamps, wall decorations, 
blankets, stockings, bed spreads and pillows. * * * 
(the prizes) are concealed in said boxes and the 
nature of the prize * * * can not be ascertained 
until the box has been purchased and opened. The 
retail value of the prizes ranges from 1¢ to $3.00. 

Beas ted The articles of prize merchandise are 
thus distributed wholly by lot or chance. * a 

ie 


The packages of candy containing * * * 
* -& * 


(for) merchandise. 2 


prize merchandise are variously described in 
the candy trade as: ‘Prize packages,’ * * *. Candy 
sold without any prize or without any lot or chance 
feature is referred to * * * as ‘Straight’ Candy. 


tain various prizes ranging in value from 
one cent to three dollars. The consumer, 
in purchasing a package does not know 
which prize he will receive nor its value. 
The packages are generally sold in bur- 
lesque theatres, at carnivals, and like 
places, where “straight” candy is not gen- 
erally sold, but the Commission found that 
the potential competition of “straight” 
candy was eliminated by the sale of this 
prize candy. It also held that the sale of 
prize candy injuriously affected the busi- 
ness of the straight candy dealers and 
constituted unfair competition and violated 
section 5 of the Federal ‘Trade Commission 
AG 


“* * * The majority of the packages of candy 
ee a retaileat 10¢ each, . eto . aetew ents 
at 5¢,a few at 16¢ and a few at 25¢. The candy con- 
tained in said packages is not the equivalent in value 


of ‘straight’ candy sold at corresponding prices. 
6% * $ ? * * * 


* Numerous concessionaires pur- 
chase the assortments * * from respondent. or 
* 


* * from others distributing similar types 
and such concessionaires * * * offer the same for 
resale to * * * patrons of such * * * places of 
amusement * * * 


Grae *Dhe packages are’ =~ """* ‘packed gn isch 
manner that they can be offered for sale by respond- 
ent’s customers to the consuming public * * * 
without alteration. * * * The testimony clearly 
indicates that the packages * * * can not be resold 
to the public by respondent’s customers, except as a 
lottery or gaming device * * * 

«* * * (Respondent) packs and assembles such 
candy in the way and manner described so that it 
shall be resold to the public by lot or chance. 

«% * * Respondent’s merchandise is sold as ‘Prize 
Candies’ in burlesque theatres, traveling shows, tent 
shows, medicine shows, circuses and_ carnivals. 
ST iGwnere). aoe, Wwithethe sexceptionmor tie 
burlesque theatres, no other candy is ordinarily of- 
fered for sale. In burlesque theatres some ‘straight’ 
candies are occasionally offered for sale and sold. 
The evidence discloses and the Commission finds 
that in theatres other than burlesque theatres candy 
bars and small packages of candy are quite often 
offered for sale and sold. Candy manufacturers and 
candy jobbers testified and the Commission finds 
that, if this ‘prise’ candy was not offered for sale, 
‘straight’? candy in bars or small packages could be 
sold in substantial quantitics in burlesque theatres, 
traveling shows, etc. * * and carnivals, the sale 
of said ‘novelty package’ candy prevents the sale of 
‘straight’ candy and thus eliminates competition of 
manufacturers and jobbers selling such straight 
candy. The Commission finds that such manufac- 
turers and jobbers of. ‘straight’ candy are potential 
competitors of the respondent insofar as the sale of 
the ‘straight’? candy in the aforementioned places of 

* * 
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Hofeller v. Fed. Trade Com. 


Petitioner argues that (1) the complaint 
is insufficient to show unfair methods of 
competition upon which a valid cease and 
desist order might be predicated, (2) there 
was no tendency to suppress substantial 
competition, exploit or deceive the public 
(inost all of the consumers not being chil- 
dren), and (3) the Federal Trade Commis- 
sion Act is unconstitutional if it be construed 
to cover practices not deemed unfair at 
the time of its adoption. 

The instant case is controlled by Federal 
Trade Commission v. Keppel, & Bros., 291 
U. S. 304. Petitioner agrees that his 
appeal turns upon the applicability or non- 
applicability of the Keppel case. 
ferentiates the Keppel case on the ground 
that sales to children was there the deter- 
mining factor, but was here absent. It, too, 
was an unfair competition case involving 
the sale of prize candy, the sale being most 
generally to children. 

This court féllowed the Keppel case, in 
a recent opinion, Walter,H. Johnson Cand» 
Co. v, Federal ,Trade Com. 78 F. (2d) 
717, where we upheld a cease and 
desist order dealing with the sale 6f a prize 
lottery scheme in connection with the sale 
of candy, mostly to children. 


It cannot be denied that the persuasive 
argument in the Keppel case was based on 
the fact that the consumers of the candy 
were, in the main, children. We are not 
satished, however, that the conclusion there 
reached is not here applicable. It will be 
noted that the Supreme Court emphasized 
the factor of lottery and chance in deter- 
mining what constituted an unfair method 


He dif- 


>f competition, and it spoke in general 
terms, at times without limitation to in- 
stances where the consumers were children. 
The practice there disclosed was deemed 
offensive to some manufacturers who re- 
frained from adopting it and therefore 
suffered loss. In the Keppel case there 
are many facts indicative of unfair trade 
methods there pointed out by the court 
which are present in the instant case. 
Among such similarities are: Inferior candy 
sold in the prize packages; a relatively 
negligible amount of the candy was given 
in return tor the price; substantial diver- 
sion of trade from actual or potential com- 
petitors; sale of the candy with the lottery 
featare in violation of local law; and com- 
peting manufacturers damaged by refrain- 
ing from such practices. 

It is quite impossible to escape the con- 
clusion that where a competitive method 
employs a device whereby the amount of 
the return is made to depend upon chance, 
such method is condemned as being con- 
trary to public policy. 


Two matters in this field of law are well 
settled: (a) What constitutes unfair meth- 
ods of competition is a question of law for 
the court. Fed. Trade Commission v. Balme, 
(23 F. (2d) 615, Fed. Trade Commission v. 
Raladam Co., 283 U. S. 643; James S. Kirk 
& Co. v. Fed. Trade Com., 59 F. (2d) 179; 
Fed. Trade Com. v. Gratz, 253 U. S. 421. 
(b) The findings of the Federal Trade Com- 
mission are to be accepted if supported by 
evidence. Armand Co. v. Fed. Trade Com., 
78 F. (2d) 707; E. Griffiths Hughes v. Fed. 
Trade Com., 77 F. (2d) 886; Fed. Trade 


EE EE ae ee eee 


“* *—*~ The sale and distribution * * * by the 


sales plan described herein is the sale * * * of 
said packages by lot or chance and constitutes a 
lottery or gaming device. 

“* * * Competitors and potential competitors of 
respondent * * * testified and the Commission 
finds as a fact that many competitors and potential 
competitors regard such method of sale and distribu- 
tion as morally bad and encouraging gambling, and 
particularly where these packages are offered to 
audiences made up in part of children; as injurious 
to the candy industry, because it results in the 
merchandising of a chance or lottery instead of 
candy; and as providing the vendors thereof with 
a means of violating the laws of the several states. 
Because of these reasons, some competitors and 
potential competitors of respondent refuse to sell 
candy so packed and assembled that it can be resold 
to the public by lot or chance. Other competitors 
are opposed to such method of sale for the reasons 
just above stated and testified, and the Commission 
finds as a fact, that they are nevertheless compelled 
to adopt such methods in order to meet the com- 
petition of respondent and others indulging in: like 
methods, in order to prevent the loss of their business 
or a substantial part thereof. The competitors and 
potential competitors of respondent who refuse to 
sell their merchandise by such methods are thereby 
put to a disadvantage in competing. Certain con- 
cessionaires, operators, *.* * who find that they 
can dispose of more candy by using the method of 
sale as described, buy respondent’s products and the 
products of others employing the same methods of 
sale and thereby trade is diverted to respondent and 
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others using similar methods from respondent’s com- 
petitors and potential competitors. Said competitors 
and potential competitors can compete on even terms 
only by giving the same or similar devices to their 
customers. This they are unwilling to da, and their 
sales of ‘straight goods’ candy is injuriously affected. 

“The use of the method by respondent as de- 
scribed herein in the sale and distribution of his 
candy is prejudicial and injurious to the public and 
to respondent’s competitors and _ potential com- 
petitors, and has resulted in the diversion of trade 
to respondent from his said competitors and potential 
competitors, and thus is a restraint upon, and a 
detriment to, the freedom of fair and legitimate com- 
petition in the candy industry. 

«x * * The sale of ‘straight goods’ candy has 
been injuriously affected by the sale of ‘novelty prize’ 
candy, and this effect is principally due to the 
gambling or lottery feature indicated with the ‘nov- 
elty prize’ candy. 

“x * * Respondent began the sale * * *, of 
the (prize) assortments * * * in 1932, and has 
continuously * * * (sold them). 

“x * * The exact amount of respondent’s annual 
volume of business is not shown, but the respondent 
testified, and the Commission finds, that the volume 
oy his business involving the sale and distribution 
of candy by lot or chance is substantial. 

“x * * The sale and distribution of candy by 
lot or chance is against the public policy of the 
United States and of many of the states thereof, 
and sonie of the said states have laws making the 
operation of lotteries and gambling devices penal 
offences.” 
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Com. v. Curtis Puo. Co., 260 U. S. 568. The 
statute provides: 


“x * * The findings of the Commission as to 


facts, if i ive.” 
ae Ft Sag take ine abe shall be conclusive. 

The issue is therefore narrowed to 
whether there was evidence to support the 
findings of the Commission and, if so, 
whether the facts found were such .as to 
fall within the purview of the legal con- 
ception of “unfair methods of competition.” 
As the Supreme Court has interpreted that 
phrase, the dominant factor seems to be 
the element of competition, actual or po- 
tential, and the specificity and substantiality 
of the effect of such unfair methods upon 
such competition. 


Our study of the record has caused us to 
reach this conclusion. Although we do not 
find the evidence overwhelmingly estab- 
lishes either the presence of substantial 
existing competition, or of potential com- 
petition between the sale of straight candy 
and the novelty candy here-under scrutiny, 
there is sufficient evidence to sustain the 
findings of the Commission. The testi- 
mony tended to disclose that in the field 
of burlesque theatres, free open air shows, 
carnivals, show boats, and the like, the sale 
of prize or novelty candies constituted a 
very substantial, if not a major part of the 
receipts from candv sales and that little 


other candy was sold in such places, excep 
ar candies. There was testimony which 
tended to show that the distributors of 
straight candy were deprived of possible 
business. They either refrained from en- 
tering that sort of business because of 
moral compunctions, or they were unable 
to compete with the prize candy business 
because of the appeal of the lottery fea- 
tures. It was also shown that the candy 
in the prize package was much inferior in 
quality to straight candy; that the quantity 
given was negligible in view of price 
charged; and that the prizes often varied. 
greatly in value. The profit on these 
packages exceeds 50%. 

We are of the opinion that the present 
investigation was begun in the interest of 
the public for the protection, encourage- 
ment, and maintenance of competition and 
for the elimination of unfair trade methods 
involving the use of lottery and methods 
generally held by the community to be 
contrary to public policy. There was evi- 
dence to the effect that 60% to 70% of the 
receipts from the free shows was from the 
sale of this novelty candy; 35% to 50% of 
show boat receipts resulted therefrom; and 
30% to 35% of tent show receipts was from 
novelty packages. 95% of petitioner’s 
business was in the sale of prize packages. 
Although complete evidence was lacking, 
it was sufficient to show that the prize 
candy industry is a substantial industry. 

The order is affirmed. 


[ff 55,106] American Lead Pencil Company v. Musgrave Pencil Company, Inc., et al. 


Tennessee Supreme Court. 


Decided March 7, 1936. 


A patentee can lawfully limit a licensee in the exercise of the right to sell patented 
devices, and a contract between a patentee of an eraser attachment for lead pencils and 
a pencil manufacturer, wherein the manufacturer agrees not to sell pencils embodying 
the device at prices lower than those authorized by the patentee, is held not to be in 


Violation of the Anti-Trust Laws. 
Opinion 

GREEN, C..J.—From a decree overruling 
their demurrers in part, the chancellor per- 
mitted an appeal by defendants to this 
court. 

The complainant avers that it is a New 
York corporation engaged in the business 
of manufacturing and selling pencils. That 
it was the owner of a patent covering 
an eraser attachment for lead pencils 
known as the Oversize or Reckford tip. 
That on April 11, 1933, complainant en- 
tered into a license agreement with defend- 
ant J. R. Musgrave permitting said 
Musgrave to manufacture at his factory in 
Shelbyville, Tennessee, for a term of three 
years, lead pencils embodying said patented 
device and to sell the same. A copy of 


the agreement was filed with the bill recit- 
ing a certain cash consideration and a 
certain license fee based on the quantity 
of pencils embodying said device manwfac- 
tured and sold by Musgrave. The agree- 
ment also provided that Musgrave should 
not sell. pencils embodying this device at 
prices lower than authorized by complain- 
ant and complainant undertook to furnish 
Musgrave from time to time with a scale 
ee at which such pencils should be 
sold. 

Under the terms of the agreement the li- 
cense granted to Musgrave was personal 
and non-assignable. The bill charges that 
without the consent or knowledge of com- 
plainant, about the first of the year 1934, 
Musgrave Pencil Company, Inc., bought all 
the assets of defendant J. R. Musgrave used 
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in the manufacture of lead pencils and that 
defendant J. R. Musgrave, in violation \of 
the express terms and provisions of his 
contract with complainant, undertook to 
assign all his rights under said contract 
to manufacture and sell pencils embody- 
ing complainant’s patent to Musgrave 
Pencil Company, Inc. That following said 
attempted assignment defendant Musgrave 
Pencil Company, Inc., began manufacturing 
and selling pencils carrying complainant’s 
patented -device and continued such manu- 
facture and sale up to and probably after 
December 19. 1934. 

The complainant charged various breaches 
of the terms of its contract with defend- 
ant Musgrave and set out a notice of 
ermination of said contract given said Mus- 
as on or about December 19, 1934, which 
right to terminate the complainant claimed 
by reason of particular provisions of the 
license agreement. There were other al- 
legations in the bill which it is not neces- 
sary to detail at this time, and the bill 
prayed: 

That the license agreement between 
complainant and defendant J. R. Musgrave 
be declared terminated; that said defend- 
ant be required to answer and set out a 
full and detailed statement of all pencils 
manufactured and sold by him embodying 
complainant's patent up to the date that 
he undertook to assign his license to de- 
fendant Musgrave Pencil Company, Inc.; 
that defendant Musgrave Pencil Company, 
Inc., be required to set out in its answer 
a like statement of all pencils manufac- 
tured and sold by it embodying the afore- 
said device; “that your complainant may 
be awarded said sum of $25,000 as damages 
for said breach and violation of the license 
agreement;” that an injunction issue en- 
joining defendants from the further manu- 
facture and sale of any pencils bearing 
the Oversize or Reckford tip; and that 
complainant be granted general relief. 

The defendants filed separate demurrers, 
each demurrer, however, resting largely on 
the same grounds. The demurrers con- 
tained three propositions. 

First: That the bill undertakes to join 
a suit on a contract against J. R. Musgrave 
with a suit for infringement of a patent 
against Musgrave Pencil Company, Inc., 
and that the bill should accordingly be dis- 
missed as multifarious and for a misjoinder 
of parties. 

Second: That Musgrave Pencil Com- 
pany, Inc., not being a party to the license 
agreement and the attempted assignment 
to it of any rights under such agreement 
being without effect, the suit against said 
Musgrave Pencil Company, Inc., must 
necesarily be regarded as one not based 
on contract but purely for infringement of 
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a patent and that jurisdiction of such suit 
is in the federal courts alone under Title 
28, Section 371, Subsection 5, U. S. C. 

Third: That the bill and the license 
agreement exhibited therewith showed an 
attempted contract not enforceable because 
in restraint of trade and competition con- 
trary to the laws of Tennessee and of the 
United States. 

The chancellor sustained the demurrers 
insofar as the bill sought to recover dam-. 
ages against defendant Musgrave Pencil 
Company, Inc., and insofar as it sought to 
procure an injunction against that defend- 
ant restraining it from the further manu- 
facture and sale of pencils bearing the 
Oversize or Reckford tip, being of opin- 
ion that in such aspects the bill presented 
a case beyond the jurisdiction of the chan- 
cery court. The chancellor, however, did 
not dismiss the bill as to the Musgrave 
Pencil Company, Inc. 

[The Court then determines that the bill 
should have been dismissed as to defend- 
ant Musgrave Pencil Co., that it should 
have been sustained as to defendant J. R. 
Musgrave, and that the attempted assign- 
ment was unlawful and void.] 

This brings us to the defendants’ conten- 
tion that the contract embodied in the li- 
cense agreement is void and unenforceable 
as one in restrain of trade and competition 
contrary to section 5880 of the Code of 
Tennessee and contrary to the Federal 
Anti-Trust Statutes, Title 15, Sections 1 
exnal Ws Ss 

We take it that a monopoly, insofar as 
it is lawful and au#morized under the patent, 
laws of the United States, cannot be penal- 
ized by the statutes of Tennessee. 

It is not necessary to set out the license 
agreement entered into between the com- 
plainant and defendant Musgrave. It is 
sufficient to say that the contract involves 
no sale and resale of patented articles and 
the authorities relied on by defendant deal- 
ing with unlawful restrictions with respect 
to the resale of patented articles are not’ 
in point. 

The contract before us is a license by 
complainant to defendant Musgrave to 
manufacture and sell pencils carrying the 
patented device. Musgrave was entitled 
under this license to make the Oversize 
or Reckford tips himself or he could buy 
such tips from others authorized to make 
and sell them. The complainant did not 
undertake itself to sell the tips to Mus- 
grave. The contract contained no restric- 
tion as to the variety of pencils on which 
Musgrave might place these tips. He was 
entitled to make his own pencils or to buy 
the pencils from anyone else and attach the 
tips thereto Neither did the contract con- 
tain any limitations with respect to Mus- 
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grave’s sale of pencils not bearing the 
Oversize or Reckford tip. These things 
take the case before us out of the authority 
of other decisions relied on by defendants 
that struck down agreements with respect 
to patented articles. 

In the case before us the complainant 
owning the patent covering the Oversize 
or Reckford device controls the manufac- 
ture and sale of pencils embodying that 
device. Its license to defendant Musgrave 
to manufacture and sell pencils embody- 
ing the patented device imposed a condi- 
tion that Musgrave’s sales of such pencils 
should be at prices fixed by the complain- 
ant and subject to change upon notice from 
complainant. 

Such being the facts the case falls d: 
rectly within the authority of United States 
uv. General Electric Co., 272 U. S. 476, 71. 
L. ed. 362. In that case the General 
Electric Company, as the owner of the 
patents, entirely controlling the manu- 
facture, use and sale of the tungsten 
incandescent lamps, licensed the Westing- 
house Company to make, use and sell 
lamps under such patents. The licensor 
imposed the condition that sales by the 
Westinghouse Company should be at 
prices fixed by the licensor and subject to 
change according to its discretion. 

The agreement between the General 
Electric Company and the Westinghouse 
Company was assailed by the Government 
as being contrary to the Anti-trust Stat- 
utes of the United States but the Govern- 
ment’s contention was overruled and the 
Supreme Court said: 

“Tt is well settled, as already said, that where a 
patentee makes the patented article and sells it, he 
can exercise no future control over what the pur- 
chaser may wish to do with the article after his 
purchase. It has passed beyond the scope of the 
patentee’s rights. Adams v. Burke, 17 Wall. 453, 
21 L. ed. 700; Bloomer v. McQuewan, 14 How. 539, 
14 L, ed. 532; Mitchell v. Hawley, 16 Wall. 544, 
21 L. ed. 322; Hobbie v. Jennison, 149 U. S. 355, 37 
L. ed. 766, 13 Sup. Ct. Rep. 879; Keeler v. Standard 
Folding Bed Co., 157_U. S. 659, 39 L. ed. 848, 
15 Sup. Ct. Rep. 738. But the question is a different 
one which arises when we consider what a patentee 
who grants a license to one to make and vend the 
patented article ‘may do in limiting the licensee in 
the exercise of the right fo sell. The patentee may: 
make and grant a license to another to make and 
use the patented articles but withhold his right to 
sell them. The licensee in such case acquires an 
interest in the articles made. He owns the material 
of them and may use them. But if he sells them he 
infringes the right of the patentee, and may be held 
for damages and enjoined. If the patentee goes 
further and licenses the selling of the articles, may 
he limit the selling by limiting the method of sale 
and the price? We think he may do so provided the 
conditions of sale are normally and reasonably 
adapted to secure pecuniary reward for the patentee’s 
monopoly. One of the valuable elements of the ex- 
clusive right of a patentee is to acquire profit by the 
price at which the article is sold. The higher the 
price, the greater the profit, unless it is prohibitory. 
When the patentee licenses another to make and 
vend and retains the right to continue to make and 
vend on his own account, the price at which his 
licensee will sell will necessarily affect. the price 


at which he can sell his own patented goods. It 
would seem entirely reasonable that he should say 
to the licensee, ‘Yes, you may make and sell articles 
under my patent but not so as to destroy the profit 
that I wish to obtain by making them and selling 
them myself.’ He does not thereby sell outright to 
the licensee the articles the latter may make and 
sell or vest absolute ownership in them. He re- 
stricts the property and interest the licensee has in 
the goods he makes and proposes to sell.”” United 
States v. General Electric Co., supra. 


The court in this case approved and re- 
peated one of its earlier statements as 
follows: 

“The very object of these laws (patent laws) is 
monopoly and the rule is with few exceptions that 
any conditions which are not in their very nature 
illegal with regard to this kind of property, imposed 
by the patentee and agreed to by the licensee for 
the right to manufacture or use or sell the article, 
will be upheld by the courts. The fact that the 
conditions in the contracts keep up the monopoly or 
fix prices does not render them illegal.” E. Bement 
& Sons v. National Harrow Co., 186 U. S. 70, 46 
L. ed. 1058. 

We think the two decisions of the Su- 
preme Court of the United States, from 
which we have just quoted, are decisive 
here. In United States v. General Electric 
Company, supra, the latter owned certain 
patents covering the use of tungsten fila- 
ments and a patent for the use of gas in an 
electric light bulb. Its agreement with its 
licensee reserved to it control of the price 
at which electric light bulbs embodying 
these patents should be sold. In EF. Bement 
& Sons v. National Harrow Co., the latter 
owned certain patents covering appliances 
used in the manufacture of harrows and 
in its contract with its licensee it reserved 
control of prices at which harrows embody- 
ing such patented appliances should be sold. 
In the case before us the American Pencil 
Company owns a patent covering an eraser 
attached to lead pencils and it is under- 
taking to reserve control of the prices 
at which its licensee shall sell lead pencils 
carrying this patented device. 

The three cases are not to be distin- 
guished. The Supreme Court in United 
States v. General Electric Company has con- 
sidered and differentiated all of its own 
decisions which the defendants herein press 
upon our attention in this connection. 

he decree of the chancellor will be 
modified as herein indicated and this cause 
remanded for further proceedings against 
defendant J. R. Musgrave. The bill is dis- 
missed as to defendant Musgrave Pencil 
Company, Inc. The costs of appeal will be 
divided between American Pencil Company 
and J. R. Musgrave. The costs below will 


be fixed by the chancellor. 
It may be added that we do not construe 


the prayer of the bill as do the defend- 
ants. We do not understand the bill to 
limit its prayer for the recovery of dam- 
ages against J. R. Musgrave to damages 
only that accrued prior to the attempted 
assignment of the license to Musgrave 
Pencil Company, Inc. 
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[f 55,107] The Sugar Institute, Inc., The American Sugar Refining Company, Mar- 
garet A. Jamison, et al., v. The United States of America. 


Supreme Court of the United States. March 30, 1936. 


Appeal from the District Court of the United States for the Southern District of 
New York. 


The decree enjoining the Sugar Institute from effectuating any general plan to give 
like terms to all customers and from adhering to prices announced in advance is modi- 
fied to permit the circulation of information as to future prices. ~eeeays 

A cooperative enterprise otherwise free from objection, which carries with it no 
monopolistic menace, is not to be condemned as an undue restraint merely because it 
may effect a change in market conditions where the change would be in mitigation of 
recognized evils and would not impair, but rather foster, fair competitive opportunities, 
citing Appalachian Coals v. United States, 288 U. S. 344, 373, 374. ; 

The freedom of concerted action to improve conditions has an obvious limitation. 
The end does not justify illegal means. The endeavor to put a stop to illicit practices 
must not itself become illicit. As the statute draws the line of unreasonable restraints, 
a coopérative endeavor which transgresses that line cannot justify itself by pointing 
to evils afflicting the industry or to a laudable purpose to remove them. 

“The unreasonable restraints which defendants imposed lay not in advance announce- 
ments, but in the steps taken to secure adherents, without deviation, to prices and terms 
thus announced. . . But, in ending that restraint, the beneficial and curative agency 
of publicity should not be unnecessarily hampered. . . . If the requirement that there 
must be adherence to prices and terms openly announced in advance is abrogated and 
the restraints which followed that requirement are removed, the just interests of com- 
petition will be safeguarded and the trade will still be left with whatever advantage 


may be incidental to its established practice.” 


Mr. Chief Justice HucueEs delivered the 
opinion of the Court. 

This suit was brought to dissolve The 
Sugar Institute, Inc., a trade association, 
and to restrain the sugar refining compa- 
nies which composed it, and the individual 
defendants, from engaging in an alleged 
conspiracy in restraint of interstate and 
foreign commerce in violation of the Sher- 
man Anti-Trust Act. 15 U.S.C. 1. Final 
decree was entered which, while it did not 
dissolve the InStitute, permanently en- 
joined the defendants from engaging 
directly or indirectly in forty-five stated 
activities. Defendants bring a direct ap- 
peal to this Court under the Act of Febru- 
ary, bie L903 M15) Uns Ca29: 

The record is unusually voluminous.’ 
The court rendered an exhaustive opinion 
and made detailed findings of fact (218 in 
number) with conclusions of law, describ- 
ing and characterizing the transactions 
involved. Numerous assignments of error 
broadly challenge its rulings and the case 
has been presented here in extended oral 
arguments and elaborate briefs. We shall 
attempt to deal only with the salient and 
controlling points of the controversy. 
These involve (1) the special characteris- 
tics of the sugar industry and the practices 
which obtained before the organization of 
The Sugar Institute, (2) the purposes for 


which the Institute was founded, (3) the 
agreement and practices of the members of 
the Institute, and (4) the application of, 
the Anti-Trust. Act and the provisions of 
the decree. 


First—The sugar industry and practices 
prior to the formation of The Sugar Insti- 
tute——Domestic refined sugar, beet sugar, 
and. foreign and insular refined sugar, 
known in the trade as “off-shore” refined, 
constitute about 99 per cent. of the na- 
tion’s supply. The remainder, consisting 
of domestic cane sugar, refined particularly 
in Louisiana, does not appear to be an 
important factor in the national markets. 
The fifteen defendant companies, members 
of the Institute, refine practically all the 
imported raw sugar processed in this coun- 
try. Their product is known as “domestic 
refined.” Prior to the organization of the 
Institute in 1927, they provided more than 
80 per cent. of the sugar consumed in the 
United States, and they have since supplied 
from 70 to 80 per cent. Their proportion 
of the supply is even greater in the New 
England and Middle Atlantic States, being 
more than 90 per cent., while in all but a 
few States their share is niore than 55 per 
cent. Each of the refiners is engaged ex- 
tensively in interstate commerce. Their 
refineries are in the vicinity of Boston, 
New York, Philadelphia, Baltimore, Sa- 
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1The court states: “The testimony is transcribed exhibits covering many thousands of pages- were 


in over 10,000 typewritten pages; more than 900 
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vannah, Indianapolis, Galveston and San 
Francisco. The raw cane sugar which 
they use is imported principally from Cuba 
and to some extent from the insular pos- 
sessions, 

Beet sugar for many years has been an 
important factor in the domestic market. 
It is produced and sold chiefly in the mid- 
dle and far West, providing in some States 
over 75 per cent. of the supply, and it com- 
petes with other sugars in a number of 
Southern and Middle Atlantic States. Off- 
shore sugar is refined principally in Cuba 
and to some extent in the insular posses- 
sions. Its.important trade areas have been 
the Middle, Atlantic and Southern States; 
in some States it constitutes from 25 to 
40 per cent. of the total supply. Both beet 
sugar and off-shore sugar are sold at a 
small differential below defendants’ sugar. 
The trial court found that there was no 
agreement between defendants and the 
beet sugar manufacturers, or with the off- 
shore interests, to maintain any differential. 

The court found that the defendants’ re- 
fined cane sugar “is a thoroughly stand- 
ardized commodity in physical and chemical 
properties.” In exceptional cases and 
localities, certain of the defendants had 
built up a preference for brand names 
“sufficient before and after the Institute 
was organized to enable such brands to 
command a higher price than the sugar of 
the other defendants in sales from sugar 
dealers to their trade.” In sales by refiners 
to manufacturers of products containing 
sugar—about one-third of the sugar con- 
sumed—“price, not brand, was always the 
vital consideration.” And in the other 
sales, “one refiner could not ordinarily, by 
virtue of preference for his brand, obtain 
a higher price except insofar as another 
refiner might be giving a lower price by 
secret concessions.” 

The court further found that the “basis 
prices,’ ? quoted by the several refiners in 
any particular trade area, “were generally 
uniform both before and after the Insti- 
tute, because economically the defendants’ 
sugar, save for exceptional instances was 
and is a thoroughly standardized product.” 


It is a fundamental and earnest conten- 
tion of defendants that the occasion for 
the formation of the Institute was the ex- 
istence of grossly unfair and uneconomical 
practices in the trade, and that a proper 
appraisal of the motives and transactions 
of defendants cannot be made without full 
appreciation of the sorry condition into 
which the industry had fallen. 

During the years 1917 to 1919, when the 


2 The “basis price” is the price quotea at so much 
per pound per one hundred pound bag of “fine 
granulated” or “gramulated’’ sugar. Contracts are 
closed with reference to this price but the purchaser 
has the option at stipulated differentials to specify 


industry was under governmental control, 
prices were fixed and all forms of con- 
cessions and rebates were forbidden. The 
court found that, perhaps as early as 1921 
and increasingly thereafter, the practice 
developed on the part of some, but not all, 
refiners of giving secret concessions. There 
were five refiners* who never indulged in 
that practice, but the others, called “un- 
ethical” refiners, did so to such an extent 
that at least 30 per cent. of all the sugar 
sold by the refiners in 1927 carried secret 
concessions of some kind. The need of 
secrecy was urgent, for as soon as it was 
known that a _ specific concession was 
granted it would be generally demanded. 
That concessions were widely granted was 
generally known in the trade, and while 
each refiner was able to find out in a 
general way the approximate prices and 
terms of his competitors, it was impossible 
to know with any degree of accuracy the 
actual prices and terms granted in the in- 
numerable transactions. The court also 
found that various causes contributed to 
the development of these selling methods 
on the part of the unethical refiners, chief 
among which was an overcapacity since 
the war of at least 50 per cent. Other 
probable causes were the lack of statistical 
information as to amount of production, 
deliveries and stocks on hand, leading to 
over production, the uncertainties prevail- 
ing in the market for raw sugar which 
made the refined sugar industry highly 
speculative, the fact that, since 1922, most 
sugar has been sold through brokers, and 
the standardization of defendants’ products 
which made their sales almost entirely de- 
pendent upon prices, terms and conditions. 
The concessions granted were largely, al- 
though not entirely, arbitrary. They were 
given principally to large buyers, but no 
system was followed in that respect. Even 
though there may not have been extensive 
resort to misrepresentations, “defendants 
entertained genuine fears that purchasers 
were falsely representing prices which they 
said they could procure from competing 
sellers.” 


Consumption of sugar in the United 
States decreased in 1927. The public “slim- 
ness campaign” of that year had substan- 
tial effect in discouraging the use of sugar. 
Certain distributors refrained from push- 
ing sales because they could not sell profit- 
ably, but others were aggressive and sugar 
was generally available. While certain 
smaller distributors suffered because of the 
advantage enjoyed by some larger ones, 
that advantage was attributable in the 


for delivery an assortment of grades and packages. 
3It appears that these five refiners accounted for 


25.45 per cent of all sugar produced by defendants; 


in 1931. for 28.54 per cent. 
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greatest measure to efficiency, and the 
larger distributors did not obtain monop- 
olies. The court found that there was “no 
substantial evidence that the situation 
caused, or would cause, substantial injury 
to the ‘ethical’ refiners as a class,” although 
they may have been inconvenienced and 
probably believed that the sales methods 
of their competitors were harmful. The 
declining profits for the year 1927 were 
attributable at least in large part, the court 
found, to causes other than the secret 
concession system, such as the “slimness 
campaign,” over-production and dumping. 

But whatever question there may be as 
to particulars, the evidence and findings 
leave no doubt that the industry was in 
a demoralized state which called for re- 
medial measures. The court summed up 
the facts in the following finding: 

“29. The industry was characterized by highly 
unfair and otherwise uneconomic competitive con- 
ditions, arbitrary, secret rebates and concessions 
were extensively granted by the majority of the 
companies in most of the important market areas 
and the widespread knowledge of the market condi- 
tions necessary for intelligent, fair competition were 
lacking. The refiners were disturbed economically 
and morally over the then prevailing conditions. At 
least one refiner, American’ was concerned about 
the possibility of liability under the Clayton Act 
because of the discriminations resulting from the 
various concessions.”’ 


Second.—The purposes for which the In- 
stitute was founded.—Defendants emphasize 
the nature of the proceedings taken in 
the formation of the Institute. The court 
found that the refiners held a series of 
meetings, beginning in the summer of 1927, 
for a discussion of conditions ‘with par- 
ticular reference to undesirable practices 
and secret concessions.” In September of 
that year, there were submitted to the 
Department of Justice a proposed certifi- 
cate of incorporation and by-laws for a 
trade association, together with a number 
of suggestions respecting trade practices. 
A “Code of Ethics” was likewise submitted 
to the Department of Justice and discussed 
with its officials, with the result that some 
changes were made, and the Code as con- 
certedly adopted in January, 1928, was sub- 
stantially identical with that worked out 
when those discussions were held. The 
court found that “with the exception of 
two minor changes, the Code has retained 
its original form.” It has been supple- 
mented from time to time by “Interpreta- 
tions” that is, rulings interpreting or 
amplifying the provisions of fhe Code. The 
Department of Justice made three investi- 
gations of the Institute in 1928, 1929 and 
1930 and had complete access to the files 
of the Institute. As new issues of the 


_ *The American Sugar Refining Company, which, 
in 1927, had 25.06 per cent of all sugar produced by 
defendants. 
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“Code” and “Interpretations” were printed, 
copies were forwarded to the Department. 

Defendants stress their dealings with the 
Department of Justice as evidence of their 
good faith and of the propriety and le- 
gality of their purposes. “The functionings 
of the Institute,” they insist, “were always 
under. the eye of the Department.” The 
court, however, found that the Department 
“was not notified of various important 
steps taken by the Institute in connection 
with illegal restraints,” nor was it notified 
“as to those activities charged by the Gov- 
ernment and denied by defendants in this 
case.” The Department did not conduct 
a comprehensive investigation of the re- 
straints here involved until the end of 
1930. 

Defendants urge that the abolition of 
the vicious and discriminatory system of 
secret concessions, through the adoption 
of the principle of open prices publicly 
announced, without discrimination, was 
their dominant purpose in forming the In- 
stitute, and that other purposes were the 
supplying of accurate trade statistics, the 
elimination of wasteful practices, the crea- 
tion of a credit bureau, and the institution 
of an advertising campaign. The court 
recognized the existence of these purposes 
in its finding: 

“35. Among the purposes of the defendants in 
organizing the Institute were: (a) the selling of 
sugar on open, publicly announced prices, terms, and 
conditions; (b) the gathering of trade statistics not 
previously available; (c) the elimination of practices 
which they deemed wasteful; and (d) the institution 
of an advertising campaign to increase consumption. 
But these purposes were for the most part only 


incidental to defendants’ actual dominant purposes 
in forming and operating under the Institute.” 


The “dominant purposes” were found to 
be as follows: 

“36. I find that defendants’ dominant purposes in 
organizing the Institute were: to create and main- 
tain a uniform fice structure, thereby eliminating 
and suppressing price competition among themselves 
and other competitors; to maintain relatively high 
prices for refined, as compared with contemporary 
prices of raw sugar; to improve their own financial, 
position by limiting and suppressing numerous cone, 
tract terms and conditions; and to make as certain 
as possible that no secret concessions should be 
granted. In their efforts to accomplish these pure 
poses, defendants have ignored the interests of dis- 
tributors and consumers of sugar.” 


Defendants charge that the finding as to 
the illegality of their dominant purposes 
was “wholly without foundation.” They 
charge that the finding was built upon an 
“inherent suspicion” and not upon the evi- 
dence. The Government answers by point- 
ing to the elaborate review of the 
evidence in the court’s opinion and findings, 
We think that it is manifest that the find- 
ings as to dominant purposes was not 
based upon any assumption a priori, but 
was an inference of fact which the court 
drew from the facts it deemed to be estab- 
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lished with. respect to the scope of the 
agreement -between the members of the 
Institute and the actual nature and effect 
of their concerted action. The court 
found that the defendants “in most of their 
activities” had “gone much further than 
‘was reasonably necessary to accomplish 
their professed aims of eliminating fraud, 
waste and secret, ynfair or illegal discrim- 
A é 2 mae 
ination.” The pith of the matter is in the 
following finding: 

“37. At the inception of the Institute, defendants 
adopted a _general agreement ostensibly to abolish 
all discriminations between customers but which in 
general purpose and effect amounted to an agree- 
ment not to afford different treatment to different 
customers, regardless of the varying circumstances 
of particular transactions or classes of transactions 
and regardless of the varying situation of particular 
refiners, distributors or customers or classes thereof. 
Under the guise of performing the agreement, 
against discriminations, defendants limited and sup- 
pressed numerous important contract terms and con- 
ditions in the particulars herein set forth, chiefly 
for the purpose and with the effect of accomplishing 
the objectives described in finding 36.” 


We turn to the transactions from which 
the inference of purpose is drawn. 


Third.—The agreement and practices of the 
members of the Institute-—The evidence con- 
sists of the “Code of Ethics” and “Interpre- 
tations,” oral testimony, the minutes of the 
Institute, and correspondence. Eliminat- 
ing charges not sustained, the findings of 
restraints of trade rest upon the basic 
agreement of the refiners to sell only upon 
prices and terms openly announced, and 
upon certain supplementary restrictions. 


1. The “basic agreement.”—The “Code of 
Ethics” provided as follows: 
“All discriminations between customers should be 


abolished. To that end, sugar should be sold only 
upon open prices and terms publicly announced. 


There was nothing new in the mere ad- 
vance announcement of prices. The court 
found that prior to the Institute, “general 
price changes were listed on the Refiners 
Bulletin Boards, and brokers, customers 
and news agencies were notified, and fre- 
quently, as a curtesy, competitors would 
be telephoned. Except for notifying the 
Institute, price changes during the post- 
Institute period have been announced in 
this way. ... Before the Institute, general 
price changes, including general changes in 
the selling bases of the ‘unethical’ refiners, 
were disseminated and became known to 
the entire trade very quickly.” 

These price announcements must be con- 
sidered in the light of the trade practice 
known as “Moves.” The great bulk of 
sugar, as the court found, “always was and 
is purchased on what is known in the trade 
as ‘Moves,’ although very substantial quan- 
tities are sold from time to time apart from 
moves.” <A “move” takes place when the 
refiners make public announcements that 


at a fixed time they will advance their 
selling price to a named figure, either 
higher than the presently current selling 
price or higher than a reduced price which 
the announcements offer before the ad- 
vance. Some period of grace was always 
allowed during which sugar could be bought 
at the price prevailing before the advance. 
And in order to obtain their sugar at the 
lower price, the trade, unless it was felt 
that the move occurred at too high a price, 
would then enter into contracts covering 
their needs for at least the next thirty days. 
Defendants point out that in actual prac- 
tice the initial announcement might be 
made by any one of the refiners and that 
the move actually takes place only if all 
refiners follow a similar course. If any 
one fails to follow with a like announce- 
ment, the others must withdraw their 
advance, since sugar is a completely stand- 
ardized commodity. 

Under the system of the Institute, there 
was no obligation to give the Institute the 
first notice of a change in price. The open 
announcements to the trade were to be 
made in the customary manner and notified 
to the Institute which would relay the an- 
nouncements. Prior to the Institute, when 
an advance in price was announced, the pe- 
riod of grace allowed for purchasing at the 
old price was uncertain. Sometimes it was 
very short, a matter of hours; sometimes 
sugar buyers who did not learn of the move 
in time, sent their orders ip too late to buy 
at the old price. By an “interpretation,” 
the Institute recommended that the mem- 
bers “announce changes in price not later 
than three o’clock.” In its earlier form, 
this hour was to.be that “of the day before 
the changed price becomes effective.” But 
these words were deleted in 1929, and there- 
after the announced price advances could 
be made effective at once. In practice, 
however, price advances continued to be 
announced to become effective the follow- 
ing day or even later. The court found 
that the effect of the “Three o’clock Rule,” 
in and of itself, ‘seems to have been ad- 
vantageous to the trade in case of a price 
advance in that the uncertain period of 
grace has been replaced by a definite one.” 

The court further found that the refiners 
“did not consult with one another after an 
advance had been announced by one of 
them and that the grace period was not in 
fact used by them to persuade a reluctant 
member to follow the example set, despite 
the business necessity of withdrawing in 
advance unless it were followed by all.” 
The court found “no agreement among de- 
fendants on basis prices in the sense of an 
agreement to adopt a certain basis price 
from time to time and to maintain it dur- 
ing any period. Frequently an announce- 
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ment by one refiner of an advance would 
result in a series of announcements by oth- 
ers, ultimately leading to a decline. Often, 
too, the advance would be withdrawn be- 
cause one refiner would refrain from _fol- 
lowing the announcement. Except in a 
few instances, a decline announcement was 
followed by all.” “Data respecting price 
changes have been circulated by the Insti- 
tute without comment” and there appear 
to have been no “price discussions” at In- 
stitute meetings. 

There had been a practice in the trade 
called “Repricing”’,—of “making price de- 
clines retroactive to sales made at previous 
higher price.” That occurred usually when 
a decline was announced late in the day 
and was applied to all of that day’s business. 
The court found that durine the first few 
months of the Institute, defendants at- 
tempted to prevent repricing but the pro- 
hibition proved impracticable and was 
abandoned. Bya ruling in November, 1928, 
it was provided that “the custom of the 
trade permits the customer the benefit of 
the refiner’s lowest price during the day, 
that is, a contract entered into or sugar 
delivered in the morning may be repriced 
at any lower price announced during the 
day.” The court in its finding on this 
point stated that the ruling was evidently 
intended to prevent repricing beyond the 
period stated and “must have had some ef- 
fect in discouraging it.” Defendants chal- 
lenge this criticism in view of the fact also 
found that refiners occasionaJly have re- 
priced beyond the stated period, a practice 
which defendants say “had never prevailed 
in the pre-Institute period,” and defendants 
insist that what the Code actually did was 
“to insure that repricing should be done 
publicly, with the benefit extended to all 
customers alike, and not done secretly for 
the benefit only of the concessionaires.” 

The distinctive feature of the “basic 
agreement” was not the advance announce- 
ment of prices, or a concert to maintain 
any particular basis price for any period, 
but a requirement of adherence, without 
deviation, to the prices and terms publicly 
announced. Prior to the Institute, the list 
prices which many of the “unethical” re- 
finers announced, “were merely nominal 
quotations and bore no relation to the ac- 
tual ‘selling bases’ at which their sugar was 
sold. . The selling price was the price 
at which they purported to sell; the secret 
concessions were from this basis.” And, 
in the case of some of the “unethical” re- 
finers, changes in selling bases were made 
from time to time without formal public 
announcement in advance. The Institute 
sought to prevent such departures. As 
defendants put it: “Having adopted the 
principle of open prices and terms, with- 
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out discrimination among customers, as the 
means of remedying the evils of the secret 
concession system, the defendants lived up 
to the principle.’ The court found: 


“40. Under the Institute, defendants agreed to sell, 
and in general did sell sugar only upon open prices, 
terms and conditions publicly announced in advance 
of sales, and they agreed to adhere and in general 
did adhere without deviation, to such prices, terms 
and conditions until they publicly announced 
changes.” 


It was because of the range and effect of 
this restriction, and the consequent dep- 
rivation of opportunity to make special 
arrangements, that the court found the 
agreement and the course of action under 
it constituted an unreasonable restraint of 
trade. The court deemed it to be reason- 
ably certain that “any unfair method of 
competition caused by the secret conces- 
sion system” could have been prevented by 
‘Immediate publicity given to the prices, 
terms and conditions in all closed trans- 
actions,” without an agreement to sell only 
on the basis “of open public announcement 
in advance of sales.” A “purpose and effect” 
of that agreement, the court found, was to 
aid defendants in preventing and limiting 
“certain types of transactions in which pri- 
vate negotiations are essential.” Its opera- 
tion “tended in fact, as it naturally would 
tend, toward maintenance of price levels 
relatively high as compared with raws.” 

The court found that ‘the number of 
price changes for refined as compared to 
raw sugar” had been relatively less since 
the Institute than before. This was “too 
marked to be explained by the drop in raw 
prices.” There was ‘a marked increase in 
margin and a substantial increase in profits 
despite a concededly large excess capacity.” 
The relatively higher price level for the 
refined sugar, as compared with raw, was 
such “as to negate the prevalence of free 
competition.” Factors “largely respon- 
sible” for this relative stability of prices 
“and for the maintenance of’ price levels 
regardless of supply and demand, observ- 
able since the Institute,” were the dis- 
semination among the refiners of statistical 
information, “while withholding it in large 
part from the buyers,” and the steps taken 
by defendants “to eliminate the possibilities 
of price variations to distributors or ulti- 
mate purchasers at any given time and 
thereby to deprive them of the opportunity, 
by underselling, to disturb the price struc- 
ture.” Other factors were “the friendly 
cooperative spirit which the Institute brought 
to the Industry” and the assurance to each 
refiner that he need meet only the prices, 
terms and conditions announced by his 
competitors in advance of sales. 

The court also took note of the fact that 
the Institute, in connection with practically: 
all of its activities, had obtained a high de- 
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gree of cooperation “with the Domestic 
Sugar Bureau,” the trade association of the 
domestic beet sugar manufacturers. That 
association had its “code of ethics,” sub- 
stantially identical with that of the In- 
stitute. There was also cooperation with 
the. “offshore interests.” But in neither 
case was there any agreement as to prices 
or price differentials. 

Contending that the trial court fell into 
“fundamental error,” defendants assert that 
the Institute made no change in the historic 
marketing system of the sugar industry. 
They say, first, that the code and its in- 
terpretations did not in terms call for price 
announcements in advance of sales. As to 
sales on “moves,” they say that the code 
principle and price announcement interpre- 
tations “of course worked out in actual 
practice into sales only on prices and terms 
announced in advance of sales, because of the 
very nature and conditions of a sugar move.” 
As to the “small day-to-day sales between 
moves,” they say that while it was prob- 
ably “the general understanding” that strict 
observance of the principle required public 
announcements of a lowered price or better 
terms before sale, there was no evidence as 
to the actual practice in that regard. They 
explain that the Institute continued to op- 
erate “under the move system” because it 
is “a natural growth essential to the eco- 
nomical conduct of the sugar business.” 
The cost of raw sugar makes up about 
four-fifths of the cost of the refined sugar. 
Raw prices fluctuate widely from day to 
day and substantially control the price of 
refined. Wholesale and retail distributors 
sell on a narrow margin of five or ten 
cents a bag. They cannot afford to stock 
large supplies because of storage costs, 
dangers of deterioration and the hazardous 
nature of the business. But, on the other 
hand, distributors have to buy considerable 
quantities in order to take advantage of 
carload freight rates and handling costs. 
The result of all these forces is the system 
“of buying on moves every month or two.’ 
To this, both large and small dealers have 
adapted themselves. By reason of the gen- 
eral practice, they are all on an equal foot- 
ing as to the periodic fluctuations in price. 
On each move they have laid in a supply 
fora month or more. Having bought their 
current supplies at the same general market 
level the distributors must “sell out their 
current supplies with due regard to that 
level in order to avoid crinpling losses from 
an intervening decline.” This, defendants 
say, is “one of the greatest economic ad- 
vantages of the move system.” 

Defendants concede the correctness of 
the statement of the trial court that if im- 
mediate publicity had been given to prices 
and terms in all “closed transactions,” com- 


petitive pressure would have been so great 
that the refiners “would either have had to 
abandon the discriminatory concessions or 
extend them to all.” They concede that it 
is “publicity” that prevents such concessions 
and “not the sequence in time between the 
sale and the publicity.” But they raise the 
fundamental objection that the proposal is 
not adaptable to the sugar industry. They 
say that in an industry which “has tradi- 
tionally, and for good reason, sold its prod- 
ucts on ‘moves,’ through the mechanism of 
announcing price changes in advance of 
sales in order that buyers may have an 
opportunity to buy before the price rises, 
it is not helpful to suggest a system of 
announcing price changes after sales.” 

Defendants’ argument on this point is a 
forcible one, but we need not follow it 
through in detail. For the question, as we 
have seen, is not really with respect to the 
practice of making price announcements 
in advance of sales, but as to defendants’ 
requirement of adherence to such announce- 
ments without the deviations which open 
and fair competition might require or 
justify. The court below did not condemn 
mere open price announcements in advance 
of sales. The court was careful to sav in 
its opinion that it found it “unnecessary to 
pass upon the legality of the use of the 
Institute” for relaying such announcements, 
‘Sf each refiner entirely independently of 
the others voluntarily made his own an- 
nouncements without obligation to adhere 
thereto.” 

Defendants also review at length the 
relative prices and profits in the periods 
before and during the Institute. They in- 
sist that it is unfair to include in the com- 
parison the earnings for either 1927 or 1928, 
because each year was abnormal, and they 
contend that if a truly representative com- 
parison of results were obtained by using 
the years 1925 and 1926 as the pre-Institute 
years, and those for 1929 and 1930 as the 
post-Institute years, it would appear that 
the increase in the later period of the net 
earnings of the refiners was less than one- 
half of one per cent. Accordingly they 
reach the conclusion that their activities 
did not actually restrain, or tend to restrain, 
effective competition. 

But we are not left to inferences from 
trends of prices and profits. The “basic 
agreement” cannot be divorced from the 
steps taken to make it effective, and the 
requirements of the Institute must be viewed 
in the light of the particular opportunities 
which they cut off or curtailed. The cru- 
cial question—whether, in the ostensible. 
effort to prevent unfair competition, the 
resources of fair competition have been 
impaired—is presented not abstractly but 
in connection with various concrete restric, 
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tions to which the decree below was ad- 
dressed, 

2. Supplementary restrictions. — The re- 
quirements and practices designed to sup- 
port the basic agreement, and which the 
trial court condemned, relate to the em- 
ployment of brokers and warehousemen, 
transportation, consignment points, long- 
term contracts, quantity discounts and other 
contract terms and conditions, and to the 
withholding of statistical information. 

(a) Brokers and warehousemen.—Most of 
defendants’ sales are negotiated through 
brokers who receive their commissions 
from the refiners. The court found that 
prior to the Institute, a broker and a ware- 
houseman “were frequently one,’ and 
might also be “a merchant or other sugar 
user”; that concerns which thus combined 
distribution functions frequently performed 
a valuable service to the industry; that 
defendants required an election of but one 
of these activities and the complete cessa- 
tion of each of the others; that defendants 
made and rigorously enforced an agree- 
ment that refiners should refuse to deal 
with a broker, warehouseman or customer 
who acted directly or indirectly for any of 
them, or for any other sugar interest, “in 
other than the one elected capacity’; that 
each refiner submitted to the Institute lists 
of its brokers and warehouses which were 
then circulated among the refiners, and 
those disqualified were dropped from the 
lists; that this policy was carried out in a 
harsh and arbitrary manner without regard 
to the effect upon third parties; that the 
commissions’ to be paid brokers were 
agreed upon, but there was no substantial 
evidence that the commissions were not 
fair, the object being to prevent a growing 
competition in bidding for brokers’ serv- 
ices; that defendants agreed that they 
would not deal with any broker or ware- 
houseman who did not sign a contract ac- 
cording to a form recommended by the 
Institute; that the warehouse agreement 
provided that if the warehouseman granted 
any concession or rebate, secret or other- 
wise, to any customer without granting it 
to all, an equal amount should be forfeited 
to the employing refiner; that the brokers’ 
agreement prohibited concessions and im- 
posed an obligation to uphold the Insti- 
tute’s code and its interpretations. This 
course of dealing, the court held, unreason- 
ably restrained trade. 

Defendants urge that the broker is the 
refiner’s agent to sell to customers and the 
warehouseman is the refiner’s agent for 
storage and delivery; that these agents act 
as a check on each other; that the refiners’ 
concerted adoption of the principle against 
storing im customers’ and brokers’ ware- 
houses was essential both to prevent dis- 
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crimination among customers and to-atoid 
impositions and frauds upon the refiners; 
that if the warehouseman is himself the 
purchaser of the sugar, the refiner is de- 
prived of his independence and disinterz 
estedness and the purchaser has control of 
the sugar with the power of withdrawing 
it at will and reporting that withdrawal at 
his pleasure; that similarly storage with 
brokers facilitated fraudulent practices, and 
that where the warehouseman and the 
broker were the same, neither was under 
anv supervision and the broker-warehouse- 
man could do practically what he pleased 
with the refiner’s property and business. 

To a considerable degree the court rec- 
ognized the force of these contentions. 
The court found that a combination of dis- 
tribution functions facilitated secret con- 
cessions, difficult of detection, and created 
opportunities for double dealing. But, de- 
spite this, it had been common for refiners, 
before the Institute, to employ brokers and 
warehousemen engaged in other distribu- 
tion functions, and that such arrangements 
from the renfiers’ viewpoint were not in- 
frequently entirely successful; and that con- 
cerns in substantial numbers, which com- 
bined distribution functions, maintained 
entire good faith in their dealings with the 
refiners. The court concluded that there 
was a definite possibility of lower prices to 
ultimate consumers as a result of combina- 
tion of functions, because the increased in- 
come thus made possible, even apart from 
advantages obtained through secret con- 
cessions and fraudulent practices, gave op- 
portunity “to outsell competitors who 
engage in only one occupation.” The most 
important purpose of defendants, the court 
found, in compelling the separation of oc- 
cupations was to aid in preserving “the 
uniformity of price structure,’ which would 
otherwise be threatened. The court deemed 
it reasonably certain that defendants could 
have secured adequate protection against 
illicit practices by means far less drastic, 
that is, through investigations, inspections, 
and publicity for which the Institute had 
unlimited resources. 

The finding of purpose and of the ade- 
quacy of alternative measures is sharply 
contested. But, while the parties present 
their respective views as to the details of 
evidence, there is no room for doubt as to 
the nature and effect of the restrictions 
actually imposed through the Institute. 
The findings of the court as to agreement 
and practice are fully supported. 

(b) Transportation—The custom of the 
trade was to quote sugar f. o. b. refinery. 
Since the price was usually the same or 
varied but slightly, individual refiners sold 
in areas enjoying lower freight rates from 
other refineries by paying or absorbing 
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part of the transportation charges. That 
is, the refiner added to the refinery price 
the amount of his “ruling freight basis” or 
“freight application,” which was the amount 
the customer was to pay as distinguished 
from the actual cost of the transportation. 
The freight situation was complicated by 
the existence of differential routes, involv- 
ing all-water or a combination of water and 
rail transportation. Traditionally in the 
industry, refiners’ freight applications on 
sugar delivered at Great Lakes ports open- 
ly broke down during the season of open 
navigation to the Philadelphia lake and rail 
rate, and during 1926 and 1927 the freight 
application on sugar sold in the Warrior 
River area (Alabama, Tennessee, Ken- 
tucky and parts of Indiana) had openly 
broken down to New Orleans barge rates, 
regardless of the way in which the sugar 
actually moved. The areas affected by 
these breakdowns were of vital importance, 
as competition there was especially keen. 

In the effort to prevent the “sale” of 
transportation below “cost,” the Code of 
Ethics, paragraph 3(c), condemned ‘The 
use of differential rates on consignments, 
or otherwise than on direct shipments over 
differential routes at customers’ request.” 
This policy was amplified by an interpreta- 
tion. The trial court found that but ‘slight 
effort was made to enforce Code 3(c) after 
the summer of 1928,” that it “was aban- 
doned at least by the fall of 1929 and prob- 
ably much earlier,” and that the code inter- 
pretation was finally rescinded in Septem- 
ber, 1930. 

The court found that the transportation 
problems in the Great Lakes and Warrior 
River areas were finally solved by a sys- 
tem of delivered prices, with denial of the 
privilege of purchasing f. o. b. refinery. 
The court did not find that there was an 
agreement in introducing the delivered 
prices, but did find that defendants “agreed 
to maintain and concertedly maintained 
the system of delivered prices” in both the 
areas above mentioned; also that through 
the Institute defendants “concertedly po- 
liced delivered prices and investigated 
alleged departures therefrom”; and that 
these prices were “patently unreasonable.” 
Defendants vigorously deny that delivered 
prices were either introduced or maintained 
through any concert of action. They sub- 
mit that the evidence not only does not 
warrant that finding, but shows affirma- 
tively that delivered prices were introduced 
independently by individual refiners and 
resulted solely from unrestrained compe- 
tition. 

As the court said in its opinion, the con- 
troversy was chiefly about what defendants 
had actually done during the Institute 
period, and the facts were frequently “bit- 


terly disputed.” We need not discuss the 
rival contentions. The court found that 
defendants’ “adoption of Code 3(c), their 
actions pursuant thereto, and their con- 
certed maintenance of delivered prices 
constituted undue and unreasonable re- 
straint of trade.” Defendants have waived 
their assignment of error as to this finding 
in order to reduce the issues presented on 
this appeal. And defendants have also 
waived their assignments of error as to 
the provisions in the decree enjoining con- 
certed action in “Determining transporta- 
tion charges or freight applications to be 
collected from customers, or _ limiting 
freight absorptions” and in “Selling only 
on delivered prices or on any system of 
delivered prices, including zone prices, or 
refusing to sell f. o. b. refinery.” 

Questions are presented with respect to 
miscellaneous “transportation activities.” 
They relate to defendants’ agreement to 
prevent transiting and diversion by cus- 
tomers when these would defeat freight 
applications; to concerted action in obtain- 
ing an agreement from _ transportation 
companies operating on the New York 
State Barge Canal that they would carry 
sugar only on the basis of openly an- 
nounced rates and terms from which they 
would not deviate without open announce- 
ment; to recommendations of the Insti- 
tute, concertedly observed, that none of 
the members should ship sugar on his own 
account by private charter except when the 
charter was arranged directly between re- 
finer and carrier and refiner was satisfied 
that no broker, buyer or warehouseman 
was participating in the rate, and that the 
terms of every such private charter should 
be submitted to the scrutiny of the execu- 
tive secretary of the Institute; to defend- 
ants’ concerted refusal to participate in 
pool shipments, with sugar shipped on their 
own account, in order to aid customers in 
making up the required minima for cargo 
or carload rates; and to defendants’ agree- 
ment “to use only trucking concerns not 
affiliated with any buyer, broker, or ware- 
house and then only under non-rebating 
contracts.” The court found that defend- 
ants’ action went further than was neces- 
sary to prevent secret rebating and 
amounted to unreasonable restraints. We 
see no reason for disturbing the findings 
on these subjects. 

(c) Consignment points—Prior to 1925, 
the refiners maintained, on their respec- 
tive accounts, stocks at a few Strategic 
points from which sugar was distributed 
to the surrounding areas. During the 
period 1925 to 1927, refiners placed stocks 
at numerous points solely for the local 
trade. Defendants regarded this increase 
as an outstanding evil and made a con- 
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certed effort to bring about reductions. 
To this end the Institute obtained the co- 
operation of the Domestic Sugar Bureau 
and other non-members. In recommend- 
ing consignment points in the South, ports 
of entry like reconsignment points were 
separately classified, and Wilmington, 
North Carolina, was eliminated. ; 

Defendants insist that the expense in- 
volved in maintaining an excessive number 
of consignment points was an economic 
waste without any substantial compensat- 
ing advantage to the consuming public, and 
that the effort at reduction was a legitimate 
function of the Institute. The economic 
questions were fully considered by the trial 
court which found that the refiners’ con- 
signment service “was valuable and bene- 
ficial to substantial elements in the trade”; 
that limitation of ports of entry was more 
serious than elimination of ordinary con- 
signment points insofar as it shut a com- 
petitor out of a particular territory; that 
while the cost of increased consignment 
points might well be reflected in a higher 
general basis price, there was no assurance 
that the savings through some reductions 
would be passed on to consumers gener- 
ally; that the result in either case was 
“largely speculative’; that communities 
eliminated as consignment points “suf- 
fered as against neighboring ones” because 
of the advantage accruing to the latter; and 
that there were also eliminated from dis- 
tributing agencies one type of jobber called 
the “desk jobber” who was able to do busi- 
ness without any stock of his own. In 
summary, the court found that defendants’ 
“concerted conduct with respect to elim- 
ination and reduction of consignment 
points, reconsignment points and ports of 
entry” unreasonably restrained trade. The 
controlling facts are established, and the 
question again is one of justification. 

(d) Various contract terms and conditions. 
—One question relates to “long term con- 
tracts,” that is, those permitting the buyer 
to take delivery more than thirty days after 
date. Prior to the World War, thirty 
day contracts were customary for all ex- 
cept manufacturers who were granted sixty 
days. While there was no definite practice 
after the war, long term contracts were 
not infrequent. They were granted by 
California refiners to Pacific Coast canners. 
The court found that long term contracts 
had “a real economic value to refiner and 
to consumer”; that some of them tend to 
bring about greater evenness of produc- 
tion through the year, thus effectuating 
economies and enabling manufacturers 
promptly to know the cost of this element 
of their finished products. 

Defendants contest the finding of the 
court that they engaged in concerted ac- 
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tion “in prohibiting all long term contracts,” 
and assert that “they never have had and 
do not now have any desire to prohibit 
them.” Hence, they add, the court’s in- 
junction against such action “does not dis- 
turb them.” But they object to the finding 
that concerted action in insisting upon 
open announcement in advance of enter- 
ing into such contracts was without justi- 
fication. This, as defendants say, is but 
a condemnation of a particular application 
of their basic principle that sugar should 
be sold only upon open prices and terms 
without discrimination. In the view of 
the trial court, this application is an illus- 
tration of its point that an obligation to 
adhere to such advance announcements 
“would tend to prevent many entirely fair 
contracts.” Of similar import is the find- 
ing that defendants were not justified in 
acting concertedly to determine whether 
and to what extent “the rigid enforcement 
of the thirty day contract” should be re- 
laxed. 

Another question which has received ex- 
tended consideration is that of “quantity 
discounts.” Prior to the Institute, there was 
no systematic practice in this respect. The 
majority of discounts were given to the 
large buyer but they were often granted 
to the smaller buyer as well, and the 
amount of the discount “bore little rela- 
tion to the amount of the purchases or 
the method of taking delivery.” This, the 
court found, was the natural result of the 
“secret concession system” which had pre- 
vailed. Carrying out its policy as to dis- 
criminations, the Institute condemned “as 
unbusinesslike, uneconomic and unsound, 
concessions made to purchasers on the 
basis of quantity purchased.” The court 
found that this agreement and the prac- 
tice under it prohibited not only “unsys- 
tematic and secret quantity discounts,” but 
also discounts “systematically graded ac- 
cording to quantity.’ The court examined 
defendants’ contention that quantity dis- 
counts would effect no economies. If, said 
the court, the facts were as defendants 
insisted, the question would arise whether 
such a concerted restraint was reasonable. 
But the court considered the actual facts 
to be “entirely inconsistent with defend- 
ants’ position.” As to direct costs, the 
court found that the refiners got no dis- 
count for quantity purchases of raws which 
constitute about 80 per cent. of the cost 
of refined; that quantity sales effected no 
appreciable direct savings in manufactur- 
ing costs and no savings in brokerage; but 
that in sales to those who could take de- 
liveries in carload lots direct from the 
refinery, there were substantial Savings “in 
delivery, storage, bookkeeping and other 
incidental expenses.” And as to indirect 
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costs, the court found that sales which 
distribute production more evenly through 
the year effect substantial savings to the 
refiners and that the demand for sugar 
is elastic, so that encouragement of large 
sales through quantity discounts might rea- 
sonably be expected to build up total pro- 
duction and thus effect economies. Also 
that a quantity discount to wholesalers 
selling to manufacturers as well as to 
manufacturers buying directly from refiners, 
might well result in a substantial increase 
in sugar consumption. 

Defendants contest these economic con- 
clusions. But we are not convinced that 
the findings are contrary to the evidence. 
Moreover, the limited provision of the de- 
cree should be regarded. In this relation, 
the decree enjoins defendants from con- 
certed action in “Preventing, restraining 
or refusing to grant quantity or other dis- 
counts where such discounts reflect, effect, 
or result in economies to refiners either 
in direct or indirect costs.” 

With a single exception, defendants do 
not ask the court to review the findings 
with respect to credit arrangements known 
as “the four payment plan,” “split billing” 
and “cash discount’; or as to “price guar- 
antee” and “second hand sugar or resales.” 
They say that in each case questions of 
fact alone are raised and they disclaim 
having taken, or having any desire to take, any 
action with respect to these subjects which is 
enjoined by the decree. The exception refers 
to the practice of “requiring buyers to. elect 
and specify at the time of entering con- 
tract, without privilege of change, the 
prices and/or terms in cases where the 
refiner had more than one price or differ- 
ent terms in different or the same terri- 
tories.” This restriction is defended as a 
necessary corollary of the principle of open 
prices and terms without discrimination, 
and the question is as to the legality of 
the restraint in the application of that 
principle. 

Other questions concern practices in re- 
lation to ‘damaged sugar and frozen 
stocks,” “tolling,” “used bag allowances,” 
and “private brands.” The court found 
that the restraints imposed in these mat- 
ters were unreasonable. They appear to 
be of minor importance and we think it 
unnecessary to state the particular facts. 


(e) Statistical information—Some statis- 
tical information collected by the Institute 
was supplied only to its members; some 
was supplied as well to representatives of 
offshore refiners. The data disseminated 
by the Institute to the purchasing trade 
consisted of weekly statistics as to the 
total melt (production) and total deliver- 
ies, and monthly statistics of total de- 
liveries, of all sugar, divided so as to show 


the amount of domestic cane, imported 
cane, and beet sugar delivered during the 
period. These statistics were widely dis- 
tributed through news agencies, banks and 
brokers. The total refined stocks on hand 
could be computed by subtracting from the 
total melt of each week the total deliveries. 
During recent years when refined stocks 
were greatly increasing, defendants con- 
tinued to supply to the trade weekly 
statistics on melt and deliveries from which 
the trade could readily calculate the in- 
crease. Data as to the capacity of the 
several refiners were available to the public 
in substantially similar form to that ob- 
tained by the Institute. It also appeared 
that in May, 1931, after the present suit 
was begun, statistics were released to the 
trade showing the total consumption of 
cane, beet, foreign and insular refined sugar 
by States, for the years 1928, 1929 and 
1930, together with figures showing the 
per capita consumption of each State during 
the same years, 

The trial court found that none of the 
other statistics supplied to members or off- 
shore refiners were available except 
through the Institute and none were sup- 
plied or available to the trade. What the 
court considered to be “vital data” relating 
to production and deliveries of individual 
refiners, to deliveries by States, to deliv- 
eries by States by all the important differ- 
ential routes, to consigned and in-transit 
stocks for the several States, “which would 
have illuminated the situation in the several 
trade areas where the competitive set-ups 
differed widely,” were withheld from pur- 
chasers. The court concluded that, by col- 
lecting and circulating only among them- 
selves that information, defendants ob- 
tained an unfair advantage with respect to 
purchasers and effected an unreasonable 
restraint. 

The court took the view that the statis- 
tics relating to total production, total de- 
liveries, and calculable stocks, which 
defendants did make available, could have 
had only limited significance for the indi- 
vidual purchaser and were even likely to 
mislead him. Such information reflected 
only the general situation for the country 
as a whole and for all refiners. Defendants 
challenge this criticism and emphasize the 
value of the information they gave. And 
with respect to the statistics not dissemi- 
nated, they say that it did not appear how 
buyers were prejudiced and that the sole 
reason that the information was not pub- 
lished was “because the refiners had no 
reason to believe that the buyers wanted 
it.’ We cannot say, however, that the find- 
ing of the trial court, in connection with 
its exhaustive examination of conditions in 
the trade, is without adequate support. We 
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shall presently consider the criticism from 
a legal standpoint of the breadth of the 
provision in the decree relating to the duty 
of dissemination. 

Fourth.—The application of the Anti-Trust 
Act and the provisions of the decree-—The 
restrictions imposed by the Sherman Act 
are not mechanical or artificial. We have 
repeatedly said that they set up the essen- 
tial standard of reasonableness. Standard 
Oil Company v. United States, 221 U.S. 1; 
United States v. American Tobacco Company, 
221 U. S. 106. They are aimed at contracts 
and combinations which “by reason of in- 
tent or the inherent nature of the contem- 
plated acts, prejudice the nublic interests 
by unduly restraining competition or un- 
duly obstructing the course of trade.” Nash 
v. United States, 229 U. S. 373, 376; Uniled 
States v. American Linseed Oil Company, 262 
U. S. 371, 388, 389. Designed to frustrate 
unreasonable restraints, they do not pre- 
vent the adoption of reasonable means to 
protect interstate commerce from destruc- 
tive or injurious practices and to promote 
competition upon a sound basis. Volun- 
tary action to end abuses and to foster fair 
competitive opportunities in the public in- 
terest may be more effective than legal 
processes. And cooperative endeavor may 
appropriately have wider objectives than 
merely the removal of evils which are in- 
fractions of positive law. Nor does the 
fact that the correction of abuses may tend 
to stabilize a business, or to produce fairer 
price levels, require that abuses should go 
uncorrected or that an effort to correct 
them should for that reason alone be 
stamped as an unreasonable restraint of 
trade. Accordingly we have held that a 
cooperative enterprise otherwise free from 
objection, which carries with it no monopo- 
listic menace, is not to be condemned as 
an undue restraint merely because it may 
effect a change in market conditions where 
the change would be in mitigation of rec- 
ognized evils and would not impair, but 
rather foster, fair competitive opportuni- 
ties. Appalachian Coals v. United States, 288 
U. S. 344, 373, 374. Further, the dissemina- 
tion of information is normally an aid to 
commerce. As free competition means a 
free and open market among both buyers 
and sellers, competition does not become 
less free merely because of the distribution 
of knowledge of the essential factors enter- 
ing into commercial transactions. The nat- 
ural effect of the acquisition of the wider 
and more scientific knowledge of business 
conditions on the minds of those engaged 
in commerce, and the consequent stabiliz- 
ing of production and price, cannot be said 
to be an unrcasonable restraint or in any 
respect unlawful. Maple Flooring Associa- 
tion v. United States, 268 U. S. 563, 582, 583. 
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In that case, we decided that trade associa- 
tions which openly and fairly gather and 
disseminate information as to the cost of 
their product, the volume of production, 
the actual price which the product has 
brought in past transactions, stocks of mer- 
chandise on hand, approximate costs of 
transportation, without reaching or at- 
tempting to reach an agreement or con- 
certed action with respect to prices or 
production or restraining competition, do 
not fall under the interdiction of the Act. 
Id., p. 586; See, also, Cement Manufacturers 
Association v. United States, 268 U. S. 588, 
604, 606. 

The freedom of concerted action to im- 
prove conditions has an obvious limitation. 
The end does not justify illegal means. The 
endeavor to put a stop to illicit practices 
must not itself become illicit. As the stat- 
ute draws the line at unreasonable restraints, 
a cooperative endeavor which transgresses 
that line cannot justify itself by pointing 
to evils afflicting the industry or to a laud- 
able purpose to remove them. The deci- 
sions on which defendants rely emphasize 
this limitation. In Chicago Board of Trade 
v. United States, 246 U. S. 231, the Court 
found the assailed rule to be a reasonable 
regulation in a limited field. In the case 
of Appalachian Coals, supra, p. 375, the Court 
found that abundant competitive opportu- 
nities would exist in all markets where 
defendants’ coal was sold, and that noth- 
ing had been shown to warrant the conclu- 
sion that defendants’ plan would have an 
injurious effect upon competition in those 
markets. In Standard Oil Company v. Unit- 
ed States, 283 U.S. 163, relating to contracts 
concerning patents for cracking processes 
it producing gasoline, an examination of 
the transactions involved led to the con- 
clusion “that no monopoly of any kind or 
restraint of interstate commerce” had been 
effected “either by means of the contracts 
or in some other way.” Jd., p. 179. And, 
while the collection and dissemination of 
trade statistics are in themselves permissi- 
ble and may be a useful adjunct of fair 
commerce, a combination to gather and 
supply information as a part of a plan to 
Impose unwarrantable restrictions, as, for 
example, to curtail production and raise 
prices, has been condemned. American 
Column Company v. United States, 257 U. S. 
377, 411, 412; United States v. Linseed Oil 
Company, supra; Maple Flooring Association 
v. United States, supra, pp. 584, 585. 

We have said that the Sherman Act. as 
a charter of freedom, has a generality and 
adaptability comparable to that found to be 
desirable in constitutional Provisions. It 
does not go into detailed definitions: Thus 
in applying its broad prohibitions, each 
case demands a close scrutiny of its own 
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facts. Questions of reasonableness are 
necessarily questions of relation and de- 
gree. In the instant case, a fact of out- 
standing importance is the relative position 
of defendants in the sugar industry. We 
have noted that the fifteen refiners, repre- 
sented in the Institute, refine practically 
all the imported raw sugar processed in 
this country. They supply from 70 to 80 
per cent of the sugar consumed. Their 
refineries are in the East, South and West, 
and their agreements and concerted action 
have a direct effect upon the entire sugar 
trade. While their product competes with 
beet sugar and “offshore” sugar, the mainte- 
nance of fair competition between the de- 
fendants themselves in the sale of domestic 
refined sugar is manifestly of serious public 
concern. Another outstanding fact is that 
defendants’ product is a thoroughly stand- 
ardized: commodity. In their competition, 
price, rather than brand, is generally the 
vital consideration. The question of un- 
reasonable restraint of comeptition thus 
relates in the main to competition in prices, 
terms and conditions of sales. The fact 
that, because sugar is a standardized com- 
modity, there is a strong tendency to uni- 
formity of price, makes it the more important 
that such. opportunities as may exist for 
fair competition should not be impaired. 

Defendants point to the abuses which 
existed before they formed the Institute, 
and to their remedial efforts. But the con- 
troversy that emerges is not as to the abuses 
which admittedly existed, but whether de- 
fendants’ agreement and requirements went 
too far and imposed unreasonable restraints. 
After a hearing of extraordinary length, in 
which no pertinent fact was permitted to 
escape consideration, the trial court sub- 
jected the evidence to a thorough and acute 
analysis which has left but slight room for 
debate over matters of fact. Our examina- 
tion of the record discloses no reason for 
overrruling the court’s findings in any matter 
essential to our decision. 

In determining the relief to be afforded, 
appropriate regard should be had to the 
special and historic practice of the sugar 
industry. The restraints, found to be un- 
reasonable, were the offspring of the basic 
agreement. The yice in that agreement 
was not in the mere open announcement 
of prices and terms in accordance with the 
custom of the trade. That practice which 
had grown out of the special character of 
the industry did not restrain competition. 
The trial: court did not hold that practice 
to be illegal and we see no reason for con- 
demning it. The unreasonable restraints 
which defendants imposed lay not in advance 
announcements, but in the steps taken to 
secure adherence, without deviation, to 
prices and terms thus announced. It was 


that concerted undertaking which cut off 
opportunities for variation in the course 
of competition, however fair and appro- 
priate they might be. But, in ending that 
restraint, the beneficial and curative agency 
of publicity should not be unnecessarily 
hampered. The trial court left defendants 
free to provide for immediate publicity as 
to prices and terms in all closed transac- 
tions. We think that a limitation to that 
sort of publicity fails to take proper ac- 
count of the practice of the trade in selling 
on “moves,” as already described, a practice 
in accordance with which the court found 
that “the great bulk of sugar always was 
and is purchased.” That custom involves 
advance announcements, and it does not 
appear that arrangements merely to circu- 
late or relay such announcements threaten 
competitive opportunities. On the other 
hand, such provision for publicity may be 
helpful in promoting fair competition. If 
the requirement that there must be adher- 
ence to prices and terms openly announced 
in advance is abrogated and the restraints 
which followed that requirement are re- 
moved, the just interests of competition 
will be safeguarded and the trade will still 
be left with whatever advantage may be 
incidental to its established practice. 


The decree —The court below did‘not dis- 
solve the Institute. The practices which 
had been found to constitute unreasonable 
restraints were comprehensively enjoined. 
The injunction restrains defendants “indi- 
vidually and collectively, in connection with 
the sale, marketing, shipment, transporta- 
tion, storage, distribution or delivery of 
refined sugar,” from engaging with one 
another or with any competitor through 
any “program” in any of the activities sepa- 
rately described. The decree defines “pro- 
gram” as “any agreement, understanding or 
concerted action, including, but without 
limiting the generality of the foregoing, any 
rule, policy or code provision or interpreta- 
tion, concertedly adopted or maintained.” 

Then follow forty-five specifications of 
prohibited action. As to seventeen of 
these paragraphs, defendants have with- 
drawn their assignments of error. 

Paragraphs one and two of the specifica- 
tions enjoin the carrying out of the open 
price plan so far as it seeks to compel 
uniform terms, regardless of circumstances, 
and an adherence to prices, térms, etc. an- 
nounced in advance. These paragraphs 
cover any agreement or concerted action in 


“1, Effectuating any general plan to give the 
same terms, conditions, or freight applications to 
customers, regardless of the varying circumstances 
of particular transactions or classes of transactions 
or regardless of the varying situation of particular 
refiners, distributors or customers or classes thereof; 

“2. Selling only upon or adhering to prices, terms, 
conditions or freight applications announced, re- 


1 55,107 


310 


Court Decisions 


Sugar Institute v. U.S. 


ported or relayed in advance of sale or refraining 
rom deviating therefrom.” 

In view of those provisions, and of the 
other forty specified restrictions, we think 
that paragraphs three, four and five with 
respect to the reporting or relaying of in- 
formation as to current or future prices 
should be eliminated.. These paragraphs 
are as follows: 


“3. Effectuating any system for or systematically 
reporting to or among one another or competitors 
or to a common agency, information as to current 
or future prices, terms, conditions, or freight appli- 
cations, or lists or schedules of the same; 

“4. Relaying by or through The Sugar Institute, 
Inc., or any other common agency, information as to 
current or future prices, terms, conditions or freight 
applications or any list or schedule of the same; 

“45, Giving any prior notice of any change or con- 
templated change in prices, terms, conditions or 
freight applications, or relaying, reporting or an- 
nouncing any such change in advance thereof.” 


Such reporting or relaying, as we have 
said, permits voluntary price announce- 
ments by individual refiners, in accordance 
with trade usage, to be circulated, and sub- 
ject to the restrictions imposed by the 
decree does not appear to involve any un- 
reasonable restraint of competition. 

Paragraph seven relates to the collection 
and dissemination of statistical informa- 
tion, as follows: 


“7. Effectuating any system of gathering and/or 
disseminating statistical information regarding melt, 
sales, deliveries, stocks on hand, stocks on consign- 
ment, stocks in tran'’sit, volume of sugar moved by 
differential or other particular routes or types of 
routes, new business or any other statistical informa- 
tion of a similar character, wherever and to the 
extent that said information is not made, or is not 
readily, fully and fairly available to the purchasing 
and distributing trade.” 


This provision was based upon the find- 
ing that “Perfect competition and defend- 
ants’ professed policy of fostering such 
competition require that the purchasing 
trade as well as the sellers have the full, 
detailed information which defendants 
withheld.” That ruling has appropriate 
reference to the statistical data which are 
specified in paragraph seven and to the 
withholding of which we have referred. 
In those data the purchasing and distrib- 
uting trade have a legitimate interest. But 
it does not follow that the purchasing and 
distributing trade have such an interest in 


every detail of information which may be 
received by the Institute. Information may 
be received in relation to the affairs of 
refiners which may rightly be treated as 
having a confidential character and in 
which distributors and purchasers have no 
proper interest. To require, under the pen- 
alties of disobedience of the injunction, the 
dissemination of everything that the Insti- 
tute may learn might well prejudice rather 
than serve the interests of fair competition 
and obstruct the useful and entirely lawful 
activities of the refiners. 


In this view we think that the clause in 
paragraph seven “or any other statistical 
information of a similar character” should 
be eliminated. The preceding specifica- 
tions as to melt, sales, deliveries, stocks on 
hand, on consignment, or in transit, and 
as to transportation and new business, ap- 
pear to be adequate. The words “of a 
similar character’ have no clearly defined 
meaning and would place the defendants 
under an equivocal restriction which may 
do more harm than good. With the re- 
moval of that clause and the placing of the 
word “and” before the words “new busi- 
ness,” paragraph seven is approved. 


Following the provisions for injunction, 
the decree properly provides that jurisdic- 
tion is retained for the purpose of “‘enforc- 
ing, enlarging or modifving” its terms. It 
is further provided that the injunction is 
without prejudice to application by any 
party for modification in order to permit 
the adoption of any “program” that may 
be permissible under “the National Indus- 
trial Recovery Act” of June 16, 1933. or 
the “emergency Farm Relief Act” of May 
12, 1933, or “anv other present or future 
statutes of the United States.” This sub- 
division of the decree should be modified so 
as to refer simply to “any applicable Act 
of Congress.” 


The decree is modified in the particulars - 
above stated and, as thus modified, is af- 
firmed. 

It is so ordered. 


Mr. Justice SUTHERLAND and Mr. Justice 
STONE took no part in the consideration 
and decision of this cause. 
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[{] 55,108] Bristol-Myers Company, a corporation, v. E. A. Tischauser, Union Drive, 
Cut-Rate Drugs, Inc., a corporation, Mary Dahlquist, Union Drive Pharmacy, a partner- 
ship composed of IE, A, Tischauser, Mary Dahlquist, First Doe, and Second Doe, A 
Company, a corporation, B Company, a corporation, Third Doe, Fourth Doe, Fifth Doe, 
individuals, Sixth Doe, Seventh Doe, and Eighth Doe, a partnership composed of Sixth 
Doe, Seventh Doe and Eighth Doe. 


United States District Court, Southern District of California, Central Division. 
Decided February 28, 1936. 


The California Fair Trade Act is held to be constitutional, on the ground that the 
presumption of the constitutionality of legislative acts has not been effectually over- 
come. The Court holds “that the statute must remain generally unenforced * * * 
until the diversity of judicial action is cured by an appellate court decision, which deci- 
sion shall be binding upon the trial courts.” 


Memorandum Opinion 


STEPHENS, District Judge: Complainant 
asks that a temporary injunction issue un- 
der the provisions of the so-called Cali- 
fornia Fair Trade Act (Statutes of California, 
260) Chapter 278, amended 1933, Chapter 

In brief and very generally the statute 
in question strikes at the below cost 
“‘Jeader” sale by prohibiting the retailing 
of factory marked goods in competition, 
through regular course of business at less 
than factory fixed prices, either by one 
contracting to maintain the price or by 
one who has secured the goods from other 
than factory sources. 

Respondent E. A. Tischauser objects to 
the issuance of the writ upon several 
grounds, which raise, among others, the 
same constitutional questions relating to 
the Fifth and Fourteenth Amendments to 
the U. S. Constitution that have been 
passed upon—but not in agreement—by 
several eminent Judges of the California 
Superior Court in exhaustive written opin- 
ions. I shall not add another opinion for 
the reason that it would settle nothing and 
could afford but doubtful aid to an appel- 
late tribunal. 

I willingly yield, however, to my own 
temptation to reassert and reaffirm the 
wholesome doctrine that legislative acts 
are presumed to be constitutional. This 
presumption, it seems to me, has some- 
times been accorded too little consideration, 
whereas it is one of the most important of 
all the presumptions. 

The suspension of enacted laws in some 
districts and not in others, or as to some 
litigants and not as to others, or the en- 


forcement of such laws and the annull- 
ment of such laws in the same district 
through decrees of different judges should 
be reduced to the irreducible minimum. 
Strict adherence by trial courts, at least, 
to the stated rule is one important way 
toward this desired end. 


Laws enacted to meet new conditions 
in our complex and changing civilization 
come in contact with judicial minds long 
accustomed to certain economic practices 
and conceptions and are very apt to be 
pressed to the ordeal of squaring with such 
practices and conceptions in their tests of 
constitutionality. This practice constitutes 
nothing less than,extra-judicial exercise of 
the veto power. 

Of course, nothing is more precious to a 
free citizenry than an independent judi- 
ciary jealous of all power assumed without 
constitutional sanction, but fundamental 
constitutional rights cannot suffer under a 
strict adherence by the courts to the pre- 
sumption rule. On the other hand, the 
carving away through judicial decree of 
the right of a people to meet existing 
conditions with enforceable legislation 
may be seriously “subversive” of our con- 
stitutional principle of self government. 
The strict observance of the presumption 
rule may most effectively prevent the an- 
nullment of enacted law through the neces- 
sity of meeting the economic bent of the 
judicial mind. 

Freely acknowledging the presence of 
difficult questions in the present cause, I 
can but say that I see no convincing rea- 
son for holding that the presumption of 
constitutionality of the act in question is 
effectually overcome. 
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The issuance of a temporary injunction 
always lies in the sound discretion of the 
chancellor and as its power is effective 
before the issues are tried, should be is- 
sued with great caution. 

I am denying the requested relief under 
this principle and for the reason that the 
statute must remain generally unenforced 
and the end sought by the statute unob- 
tainable until the diversity of judicial ac- 


tion is cured by an appellate court decision, 
which decision shall be binding upon the 
trial courts. ek P 
The motion for preliminary injunction 
is denied without -prejudice to its renewal 
after an appellate decision has been ren- 
dered upon the subject matter of the cause, 
if this case is not tried upon its merits 
before such decision is handed down. 
Exception to complainant. 


[f 55,109] E. F. Griswold v. The President of the United States. 
United States Circuit Court of Appeals for the Fifth Circuit. Decided March 30, 


1936. 


Appeal from the District Court of the United States for the Western District of 


Louisiana. 


The Court holds constitutional the provision of the Connally Oil Control Act which 
authorizes District Courts, upon allegation and proof that persons are dealing or about 
to deal interstate in contraband oil, to enjoin them from doing so. 


The Connally Oil Control Act is held not to invade state powers, but is held to be 


a true regulation of interstate commerce. 


Before Foster, SrsLey and HurtcuHeson, Circuit Judges. 


HutcuHeson, Circuit Judge: This is an 
appeal from an interlocutory injunction 
issued under the authority of the Connally 
Act of February 22, 1935, Chap. 18, 49 
Stats. 30. 

It is not claimed that the facts were 
not rightly found, nor, if the law under 
which it was issued is valid, that the dis- 
cretion was abused in issuing’ the tem- 
porary order. No claim is made to a 
reversal on the balancing of conveniences or 
the abuse of discretion, as in Ohio Oil Co. 
uv. Conway, 279 U. S. 813. 

The attack is a frontal one on the validity 
of the Act itself and the regulations issued 
under its authority. It is therefore insisted 
that the consideration of this interlocutory 
appeal is governed not by the rule of 
Rogers v. Hill, 289 U. S. 582; Alabama v. 
United States, 279 U. S. 231; Butler v. 
Schutte, 67 Fed. (2d) 632, but by that of 
Meccano v. Wanamaker, 253 U. S. 136. 
That where on the pleadings and the face 
of the record the case is without merit, 
this court should say so and order its 
dismissal. 

We cannot agree with appellant that this 
appeal presents a case of that kind. We 
think it plain that the Act validly author- 
izes District Courts, upon allegation and 
proof that persons are dealing or about 
to deal interstate in contraband oil, to 
enjoin them from doing so. The bill in 
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this case alleged and the court on sufficient 
evidence found, that appellant had been 
dealing, and that he was planning to deal 
interstate in contraband oil, and it en- 
joined him from doing so. 

We cannot agree with appellant’s argu- 
ment that the Act under which the injunc- 
tion issued is an invasion of state powers, 
that it is not a true regulation of interstate 
commerce, but an attempt by indirection, 
to control the production and marketing 
of a natural product of a state. We can- 
not agree with the subtleties of his view, 
that the Act abdicates the power of Con- 
gress over interstate commerce, and dele- 
gates it to the states. Nor can we agree 
with the implications of his argument that 
contraband oil, that is, oil made forfeit 
to the state and prohibited by state law 
from being moved or transported, is a 
lawful product, and therefore beyond the 
power of Congress to exclude from inter- 
state commierce. These arguments over- 
look, they disregard, the dominant, the 
controlling fact that the Act, though 
passed in aid of state purposes and powers, 
deals with and only with commerce inter- 
state. It takes up where state power ends, 
and by supplementing state legislation it 
makes completely effective the general will 
of the people of the State of Texas, ex- 
pressed in its conservation laws. Con- 
gress has validly done this same thing in 
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connection with the transportation into 
dry states, of intoxicating liquor. Clark 
Distilling Co. v. Western Maryland R. Co., 
242 U. S. 311; into states which prohibit 
such goods, of goods made by convict 
labor; Whitfield v. State of Ohio, — U. S. 
—. It has done it as to the transportation 
out of states of birds or wild game killed 
there contrary to its laws; Bogle v. White, 
61 Fed. (2d) 930, and as to motor cars 
stolen in violation of state laws. Brooks 
OSs), AX) Ole Sac ey 

In Ryan v. American Petroleum Corp., 71 
Fed. (2d) 1, on the assumption that there 
were no infirmities in the particular Act 
under examination, we on full consider- 
ation held that Congress could validly pro- 
hibit the transportation in interstate 
commerce, of oil which state laws have 
made contraband. We approve and re- 
affirm that holding. We think appellant’s 
arguments disregard the verities, the real- 
ities of the situation as it exists in law 
and in fact. These are: That in the inter- 
est of conserving its greatly valuable and 
irreplacable natural resources of oil, the 
State of Texas has undertaken to make 
and has made complete provision against 
its wasteful production and _ handling. 
Those laws prohibit the purchase, acquisi- 
tion or sale, the transportation, the refin- 
ing, processing or handling in any way 
of “unlawful oil.”? Those laws make con- 
traband and forfeit to the State, oil pro- 
duced in violation of them. By its laws, 
in order to more surely prevent waste, the 
State has undertaken minutely to regulate 
and control the production, handling and 
marketing of oil within the State. In addi- 
tion, for their effective administrative 
application and enforcement, it has charged 
the Commission with the duty, and has 
given it power, to adopt regulations hav- 
ing the force of law to make the statutes 
effective. These laws and regulations ex- 
tend to, they control, the production, the 
movement and the marketing of contra- 
band or unlawful oils, and contraband or 
unlawful products of oil. 

The Forty-fourth Legislature, Acts of 
1935, p. 624, Chap. 246, Vernon’s Ann. Civ. 
Stats. of Texas, 1935, Art. 6066(a), has 
particularly made comprehensive provision 
on these points. In Subs. (d) and (e) of 
Sec. 1 of that Article, “Unlawful Oil” and 
“Unlawful Products” are defined: 


1 Art, 6049 (e) Act of 1935, 44th Legislature Chap. 
76 p. 180 in part provides: bog? 

Sec. 10. ‘The purchase, acquisition or sale, or the 
transportation, refining, processing, or handling in 
any other way, of crude petroleum oil or natural 
gas produced in whole or in part in violation of any 
oil or gas conservation statute of this state or of any 
rule, regulation or order of the Commission there- 
under, is hereby prohibited.” 

The purchase, acquisition or sale, or the transpor- 
tation, refining, processing, or handling in any other 


(d) “Unlawful oil” as that term is used herein, 
shall include oil which has been produced within 
the State of Texas from any well or wells in excess 
of the amount allowed by any order of the Com- 
mission, and oil which has been produced within said 
State in violation of any law of said State, or in 
violation of any order of the Commission, and shall 
include any oil transported in violation of any such 
law or in violation of any such order. 

(e) “Unlawful product” shall be construed to in- 
clude any product any part of which was processed 
or derived in whole or in part from unlawful oil, or 
from any product of unlawful oil, or from unlawful 
gas, or which is transported in violation of any 
order of the Commission or in violation of any law 
of Texas.” 


Sub. (6) defines a tender as “a permit or 
certificate of clearance for the transporta- 
tion of oil or products approved and issued 
or registered under the authority of the 
Commission.” It provides that the Com- 
mission shall prescribe the form of the 
tender and application, and what it shall 
contain and show and the agents who shall 
provide it. It concludes ‘‘No tender shall 
be approved or registered by such agent 
authorizing the shipment or transportation 
of any unlawful oil or unlawful products.” 

Section 2 governs transportation under 
tenders and manifests and declares that 
oil or products shipped or transported in 
violation of the Section shall be deemed 
to be unlawful oil or products. 

Section 3 provides for the arrest of per- 
sons unlawfully transporting oil, and Sec- 
tion 4, for penalties. Section 5 provides 
for the promulgation of regulations by 
the Commission. Section 9 provides for 
court review of the action on application 
for tenders. Section 10(a) provides— 

“All unlawful oil and unlawful products, regardless 
of the date of production or manufacture thereof, 


are hereby declared to be a nuisance, and shall be 
forfeited to the State as hereinafter provided” 


and Subs. (b) (c) and (d) of that Section 
provide for the filing of suits in rem 
against unlawful oil or unlawful products, 
to enforce the forfeiture. 


The paramount public interest of the 
State in the coriservation of these natural 
resources, the right of the Legislature to 
enact reasonable laws having reasonable 
relation to that end, and of the Commis- 
sion under the authority of those laws to 
make regulations to carry them into effect, 
have been uniformly recognized and sus- 
tained in the numerous litigations that 
have arisen in State and Federal courts, 
in connection with State enforcement. 


way, of any product of crude petroleum oil or natural 
gas which product is derived in whole or in part from 
any crude petroleum oil or natural gas, or any 
product of either, which crude petroleum oil or 
natural gas or product was in whole or in part pro- 
duced, purchased, acquired, sold, transported, refined, 
processed, or handled in any other way, in violation 
of any oil or gas conservation statute of this state, 
or of any rule, regulation or order of the Commission 
thereunder, is hereby prohibited.”’ 
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In Brown v. Humble, 83 S. W. (2d) 935, 
the Supreme Court of Texas in an ex- 
haustive opinion has gathered up and ap- 
proved the views of these authorities, that 
the State has validly legislated respecting 
the conservation of oil and gas, and that 
the Commission is the authorized adinin- 
istrator of those laws. Federal cases are 
Amazon Petroleum Corp. v. R. R. Comm., 
5 Fed. Supp. 633; Peoples Petroleum Prod- 
ucts v. Sterling, 60 Fed. (2d) 1041; Danziger 
Oil & Ref. Co. v. Smith, 4 Fed. Supp. 236. 
In R. R. Commission v. Morgan, — S. W. 
(2d) —, not yet reported, the Third Court 
of Civil Appeals, which, sitting in the cap- 
ital of the State where statutory suits to 
review the Commission’s orders are by 
law required to be filed, has decided most 
of the cases on the subject, has had occa- 
sion to consider and to vigorously affirm 
and give effect to the statutory prohibi- 
tions against the illegal production and the 
illegal movement of oil and its products. 
It declared then in effect that the tender 
provisions of the statute are merely sup- 
plementary to and in aid of the general 
provisions against unlawful production. It 
held, therefore, that one seeking a Section 
9 review of a refusal of a tender applica- 
tion, may not, by merely showing that the 
Commission’s refusal was without a hear- 
ing and arbitrary, obtain an injunction. 
It held that a condition precedent in ab- 
taining a tender or an injunction against 
its refusal is a showing that the applicant 
is in possession of oil which has not been 
illegally produced or handled, and which 
therefore, in law and in fact, he is entitled 
to move. Said the Court— 

“Tt is obvious that a mere failure of an agency 
of the Commission to discharge the duties imposed 
by law upon it cannot in and of itself grant an 
applicant, who has himself violated the conservation 
laws and valid rules of the Commission, immunity 
from its penalties, or give to him any right to move 


his oil if in fact-and in law it be unlawful oil, as 
defined by the Act in question.” 


In this connection the Court called at- 
tention to Sub. (g) of Sec. 1 of the Act, 
absolutely and without qualification “pro- 
hibiting the approval or registration by 
an agent of the Commission, of a tender 
for the transportation of any unlawful oil 
or unlawful products.” It called attention, 
too, to the provisions of Sec. 10 of Art. 
6049(e) set out in Note 1. Its conclusion 
was that one may not sell or transport 
unlawful oil or unlawful products and that 
the action of the Commission’s agent in 
declining to hear, and arbitrarily refusing 
the application conferred no right on the 
possessor of such oil to move it. The effect 
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of the State statutes then under the deci- 
sions construing them, is to prohibit and 
prevent absolutely and at all events, as 
far as it is in the power of the State to 
do so, the movement in commerce of 
unlawful or contraband oil. 

By Section 2 of the Federal Act in question here, 
contraband oil is defined as “Petroleum which, or 
any constitutent part of which, was produced, trans- 
ported, or withdrawn from storage in excess of the 
amounts permitted to be produced, transported, or 
withdrawn from storage under the laws of a State 
or under any regulation or order prescribed there- 
under by any board, commission, officer, or other 
duly authorized agency of such state, or any of the 
products of such petroleum.” 


Section 3 of that Act prohibits “the ship- 
ment or transportation in interstate com- 
merce from any State of contraband oil 
produced in such State. 

The effect of these statutes and regula- 
tions is taking up where the State leaves 
off, to bar these products from interstate 
commerce. Congress may do this by pro- 
hibiting their movement and imposing pen- 
alties upon those who violate the prohibitions. 
But it may, in addition to and in aid of 
these prohibitions set up means, having 
due and reasonable relation to, and con- 
fined within the powers exerted, to make 
these prohibitions effective to prevent the 
forbidden movement. 


The District Judge in this case definitely 
found that appellant is dealing, and intends 
to deal, in interstate commerce in products 
made contraband by the laws of Texas, 
and by those laws forfeit to the State. 
Section 1 of his order enjoined appellant 
from continuing its dealings in those prod- 
ucts. Certainly as to that prohibition, the 
injunction was well within the court’s pow- 
ers. Sections (2) and (3) of the order,. 
prohibited dealing in East Texas oil or 
products, not covered by a Federal tender. 
If this part of the order is wider than the 
law or the facts of the preliminary hear- 
ing require, or if a case might be imagined 
under its operation where appellant would 
be prevented, through the arbitrary action 
of a Federal tender. board, from moving 
products not contraband, it will be time 
enough to consider that, at the hearing on 
the merits, or when such a situation arises. 
As the matter stands before us on this 
appeal, it is quite plain that there is no 
ground for disturbing the order appealed 
from, for it is based on an express finding 
that all the products appellant had been 
moving, were contraband, and that he in: 
tended to continue such movement, and 
it enjoined him from doing so. 


The order is affirmed. 
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[1] 55,110] Milwaukee Drug Company v. The Reed Drug Company. Yahr-Lange, Inc. 


v. The Reed Drug Company. 


State of Wisconsin, Circuit Court, Milwaukee County. Decided April 9, 1936. 


Subsection (5) of the Wisconsin Fair Trade Act, prohibiting the sale of trademarked 
goods at prices below those established by the manufacturer in a contract with one or 
more retailers, is held unconstitutional as to non-contracting retailers, in that allowing 
two individuals to establish a price binding on others amounts to an unlawful delegation 


of legislative power to individuals. 


Opinion and Conclusions 


Cuartes L. Aarons, Circuit Judge: These 
actions are brought under Ch. 52, of the 
Laws of 1935 (Secs. 133.25 to 133.27, known 
as the “Fair Trade Act.” 

The purpose of the actions is to per- 
manently enjoin and restrain the defendant 
and its agents from advertising for sale, 
selling or offering for sale any of the com- 
modities produced by certain manufactur- 
ers of drugs and kindred products (referred 
to more specifically in the Findings of Fact 
herein) at prices less than those contained 
in certain retail sales contracts fixing min- 
imum retail sales prices of such commodi- 
ties. 


The two above entitled actions were tried 
together before the court. The facts are, 
for the most part, established by stipula- 
tion or by the undisputed evidence. Such 
of the facts as are deemed material to the 
issue presented to and dealt with by the 
court are contained in the court’s Findings, 
filed herewith. They will therefore not be 
recited here. 

It is the contention of the plaintiffs that 
the acts of the defendant in advertising 
and selling the mentioned commodities at 
prices less than those specified in the con- 
tracts referred to constitute “unfair com- 
petition” -under the provisions of Subsec. 
(5) of Sec. 133.25; and that such acts are 
actionable at the suit of the plaintiffs, who, 
it is claimed, have sustained and will, un- 
less defendant is restrained, continue to 
sustain damage thereby. 

It is the contention of the defendant 
that said Subsec. (5) of Sec. 133.25 is null 
and void as an unconstitutional enactment: 

(a) Because it is in contravention of 
Sec. 1 of Art. IV of Wisconsin Constitution 
(which provides: “The legislative power 
shall be vested in a Senate and Assembly’). 

(b) Because it is an unreasonable and 
arbitrary attempt to exercise “the police 
power of the state.” 

(c) Because it is in contravention of 
the Fourteenth Amendment of the Con- 
stitution of the United States. 

The statute in question reads as follows: 
[Not reproduced herein. ] 

The contention made by the defendant 
under point (a), hereinabove set forth, is 


in effect that subsection (5) of said act is 
an unlawful delegation of the power to 
make and declare laws vested by the Con- 
stitution in our Legislature (Sec. 1, Art. 
IV, of the Wisconsin Constitution). 

This subsection plainly declares that it 
is unfair competition for any person to 
advertise or sell any commodity at less 
than the price stipulated in any contract 
referred to in Subsection (3), whether or 
not the person so advertising, offering for 
sale or selling is a party to such contract. 

The contracts referred to in Subsection 
(3) obviously include those made between 
a producer and his vendee or between any 
vendor and any vendee. Contracts made 
by a vendee with another for the purpose 
of resale are expressly included. (See sub- 
divisions (a) and (b) of Subsection (3)). 
It is thus quite apparent that the provision 
is not limited to contracts made by the 
producer with another. The contract may 
be made by one who purchases from the 
producer and who, in turn, sells the com- 
modity to another for the purpose of re- 
sale. The contracts referred to in Subsection 
(3) are contracts made between any vendor 
and any vendee. 

When any vendor of the kind of com- 
modity referred to in the Act has made a 
contract with any vendee, and it has been 
stipulated in such contract that such com- 
modity cannot be resold “except at the 
price stipulated,” then any third person 
advertising or selling such commodity, 
whether or not he be a party to such contract, 
is, by the terms of the Act, guilty of unfair 
competition, and his conduct in so adver- 
tising or selling is actionable at the suit 
of any party damaged thereby. 


This appears to be the plain construc- 
tion of the provision contained in Sub- 
section (5). That being so, the Legislature 
has placed it in the power of any two or 
more individuals to make a contract fixing 
a price of the commodity of the class cov- 
ered by the act, which is binding on per- 
sons not parties. 


In Subsection (7) of the Act it is pro- 


‘vided that upon complaint of any person 


that any contract is unfair and unreason- 
able as to the minimum resale price therein 
stipulated, the Department of Agriculture 
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and Markets may in its discretion serve no- 
tice of time and place for a hearing on the 
said complaint. Said Department of Agri- 
culture and Markets may find either that 
such contract is unfair and unreasonable 
or may find it fair and reasonable. If it 
finds it unfair and unreasonable, as to its 
minimum resale price provisions, the De- 
partment may declare such contract to be 
in restraint of trade. 

Unless the provisions thus contained in 
Subsection (7) operate as a curative provi- 
sion, Subsection (5) clearly constitutes an 
unlawful delegation of legislative power. 

It is to be noted that the Act does not 
impose any duty upon any one dealing with 
the commodities of the class covered by 
the Act to make any contract containing 
stipulations respecting prices at which such 
commodities may be resold. It is entirely 
optional on the part of two or more per- 
sons to enter into any such contract. If 
they choose not to do so there is no pro- 
vision in the Act which can be properly 
construed as making it the duty of the De- 
partment of Agriculture and Markets to 
make regulations as, to minimum resale 
prices. 

Subsection (5) therefore comes squarely 
within the condemnation pronounced in 


the case of Gibson Auto Co. v. Finnegan, 
217 Wis. 401. 


That case involved the question as to 
whether there was an unlawful delegation 
of legislative power in the provisions of 
the Wisconsin Recovery Act of 1933. 


» That Act provided, among other things, 
that after a code had “been approved by 
a preponderant majority of persons en- 
gaged in such trade or industry” the gov- 
ernor may approve a code of fair competition 
and trade practices. It also provided that 
upon the approval of any such code all per- 
sons shall be bound by such code and any 
standards adopted and approved by the 
governor, etc. It provided that after the 
governor shall have approved any code 
and the same shall have been published, the 
provisions of such code shall be the stand- 
ards of fair competition for the intrastate 
business of the trade, etc. 


For the purpose of determining whether 
a code or agreement will or does operate 
to effectuate the purpose of the Chapter, 
the governor was authorized to issue sub- 
poenas and to take testimony. 


These and other provisions as contained 
in Ch. 110, Statutes of 1933, indicate that 
the operation of the Wisconsin Recovery 
Act of 1933 was guarded with numerous 
restrictions calculated to protect the rights 
of the persons engaged in trade or indus- 
try. Notwithstanding such provisions, the 
Supreme Court of this state declared that 
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the Legislature had by such Act abdicated 
its legislative functions, and the law was 
held unconstitutional as an unlawful at- 
tempt to delegate the law making power. 

In his opinion in that case, Chief Jus- 
tice Rosenberry said: 


“No provision of the Act can by its terms become 
effective until some trade or industrial association 
or group applies to the governor for his approval o 
a code. After a proposal has once been submitted, 
the power of the .governor to modify, amend or 
terminate it is aroused; he has no power whatever 
to initiate a code. His authortiy is dependent upon 
his finding (1) that the code has beeen approved by 
a preponderant majority of the persons engaged in 
the trade or industry as defined in the Act * * *. 
It is true that the code would have no vitality or 
legal effect if not approved by the governor. How- 
ever, the question of whether or not there shall be 
a code, which is nothing more nor less than a law 
relating to particular industry, is wholly dependent 
upon the initial determination of the members of an 
industry: * * ™* It is difficult to conceive of a 
more complete abdication of legislative power than 
is involved in this Act. Not only is the power to 
determine whether or not there shall be a law at all 
delegated to an indefinite class or group, but the 
governor and all other public officers are rendered 
powerless to act except upon the initiative of a 
preponderant majority of a group. It must be borne 
in mind that the power delegated is not the power 
to organize and adopt self-governing ordinances. 
The power delegated is the power to frame and 
adopt a code which, when approved, becomes a law 
with penal. sanctions.’? Gibson Auto Co. v. Finne- 
gan, 217 Wis. 401, 407, 408. 


The court then quoted from its opinion 
in State ex rel. Wisconsin Inspection Bureau 
v. Whitman, 196 Wis. 274, as follows: 


“The power to declare whether or not there shall 
be a law; to determine the general purpose of pol- 
icy to be achieved by the law; to fix the limits with- 
in which the law shall operate,—is a power which is 
vested by our constitution in the legislature and may 
not be delegated. When, however, the legislature 
has laid down these fundamentals of a law, it may 
delegate to administrative agencies the authority 
to exercise such legislative power as is necessary to 
carry into effect the general legislative purpose.” 


In the course of his opinion Chief Jus- 
tice Rosenberry pointed out that the Act 
under consideration attempted to do pre- 
cisely what it was said in the Wisconsin 
Inspection Bureau case the legislature may 
not constitutionally do 


“That is, delegate the power to declare whether 
or not there shall be a law. Under this statute, 
that declaration is left to the preponderant majority 
of the trade. SPrStiNio industry is required to 
produce a code. * * * What is in the public 
interests is to be found by the preponderant majority 
of the trade. * * * These matters of the very 
highest importance to the general welfare are by Ch. 
110 to be dealt with, not by the legislature in whom 
the power to make laws is vested by the constitu- 
tion, but by an indefinite, unascertained, self-per- 
petuating group which may be in existence or may 
thereafter come into existence.” id. 409. 


Comparing the provisions of Ch. 101, re- 
lating to the regulation of industry, with 
the Wisconsin Recovery Act, the court 
further said: 

“Compare this legislation with the provisions of, 


Ch. 110. Ch. 110 requires no group or body to do 
anything. It prescribes no duty. When a Pprepon- 
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derant majority as defined in the act of a group 
thinks the declared purpose of the act will be better 
achieved if that particular trade or group has a 
code, they may propose one to the governor. While 
it is true that by Ch. 110 certain things are to be 
provided for in a proposed code (Sec. 110.04 (2)), 
nevertheless the means of achieving the desired end 
is left to the preponderant majority. The only 
difference discoverable between the authority vested 
in the trade group with reference to the provisions 
of the code and the power vested in the legislature 
itself by the constitution is that the group may not 
put the code into effect over the veto of the goy- 
ernor.”” id. 410. 


After the decision in the Gibson Auto Co. 
case, supra, the Wisconsin Legislature 
passed a new Wisconsin Recovery Act by 
Chapter 182, of the laws of 1935. That 
act was also attacked on the ground that 
it attempted to unlawfully delegate power 
conferred upon the legislature. In re State 


ex rel. Attorney General (Tavern Code Au- 
thority), 264 N. W. 633. 


It was held in that case that the new 
Wisconsin Recovery Act did not violate 
the constitution of the state by an unlawful 
delegation of power. Such holding was 
based upon the fact that the new law omit- 
ted the provisions of the former law which 
permitted a code to be initiated by a pre- 
ponderant majority of a trade or industry. 


Speaking of the defect in the former law, 
and comparing it with the 1935 Act, Chief 
Justice Rosenberry said: 

“Tt is quite evident that the legislature met this 
situation in Ch. 182 of the Laws of 1935 by making 
it the duty of the governor ‘to investigate, ascertain, 
declare and prescribe reasonable codes or standards 
of fair competition and trade practices for the vari- 
ous trades and industries in the state * * *,’ 
Under Ch. 110, Statutes of 1935, initiative is no 
longer with either the preponderant majority of the 
industry or the governor. Therefore the defect 
pointed out in Ch. 110, Statutes of 1933, is not 
contained in Ch. 110, Statutes of 1935.” id. 638. 


It is to be observed that Subsection (5) 
of Sec. 133.25 (The Fair Trade Act) vio- 
lates the constitutional provision referred 
to in even greater degree, if possible, than 
did Ch. 110 of the Statutes of 1933, con- 
demned in the Gibson Auto Co. case, for said 
subsection of The Fair Trade Act contains 
no provision whatever for notice or hear- 
ing prior to the approval of the minimum 
resale price by the Department of Agricul- 
ture and Markets. It does not provide as 
did Ch. 110, of the Statutes of 1933, that 
the stipulated price shall become effective 
only after the approval of such Depart- 
ment and the publication of the regulation. 
It also leaves such right of review as is 
given by subsection (7), of Sec. 133.25, to 
the discretion and judgment of the Depart- 
ment of Agriculture and Markets. It thus 
appears to be even “a more complete ab- 
dication of legislative power” than the act 
which was under review in the Gibson Auto 
Co. case. Nor. can it be reasonably con- 
tended that the price fixing by private con- 
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tract between any two or more individuals 
or corporations, who happen to be vendor 
and vendee, respectively, of a certain com- 
modity, is warranted under the decision in 
State ex rel. Wisconsin Inspection Bureau 
v. Whitman, 196 Wis. 472. 


In that case the insurance rating law was 
sustained. That law required that insurers 
must be members of a rating bureau. It 
provided for licensing all such bureaus and 
their regulations. It required the regula- 
tions to be filed with the Commissioner 
of Insurance. It even permitted insurers 
to deviate from schedule rates, that is, to 
make a rate different from the bureau rate 
upon all class of risks, provided said vari- 
ation shall be uniform for all risks in the 
class for which the variation is made. 


Nor can subsection (5) of The Fair 
Trade Act be held valid under the princi- 
ples sanctioning statutes pertaining to the 
establishment of rates in the railroad and 
public utility cases. See Chs. 195 and 196, 
Wisconsin Statutes. Under those statutes 
schedules of rates are required to be filed 
with the Commission; hearings are held 
to determine the reasonableness of the 
rates; the Commission may initiate and 
investigate and order a hearing upon its 
own motion. 


So also the Milk Control Laws of New 
York and Wisconsin—though enacted as 
“emergency” legislation,—carefully provide 
for notice, investigation and hearings be- 
fore the orders of the Board or Commis- 
sion, prohibiting certain trade practices as 
unlawful, may become operative. Nebbia 
v. New York, 291 U.S. 502, 518, 78 L. ed. 
940, 946; State y. Lincoln Dairy Co., (Wis.) 
265 N. W. 197, 198. 

There is no provision in. any of such 
statutes by which a private contract—ar- 
rived at without notice or hearing and 
without requirement of the keeping of any 
record of the standards or methods adopt- 
ed—may establish the law of the state, 
binding on all persons unless an adminis- 
trative department, im ifs discretion, shall 
hold a hearing and set aside the contract. 


It is significant that in matters so deeply 
affecting the public interest as railroad 
and public utility rates, insurance rates and 
practices, and rates and practices affecting 
the milk industry, the greatést care was 
taken in the laws to protect the rights of 
all interested parties, including the public, 
giving all a voice in the making of the 
rates, and—in the case of insurance—even 
permitting variations under certain condi- 
tions; while in the matter of fixing prices 
of commodities in the vast competitive 
field of products of every kind and de- 
scription labeled with a trade name. the 
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“Fair Trade Act” permits the first one who 
sees fit to do so to initiate sales prices which 
become binding on all other persons in the 
trade, without giving the persons so bound, 
or the public, any voice prior to the time 
when such prices are initiated. 

Considerable discussion was indulged in 
in the arguments as to whether Sec. 133.25 
is primarily a price fixing statute or pri- 
marily a statute pertaining to the regula- 
tion of trade practices. Some of the 
decisions cited from other jurisdictions 
seek to emphasize the distinction. 

Apparently plaintiffs believe that their 
position in seeking to sustain the law is 
strengthened if it be established that the 
act is not a price fixing statute but merely 
seeks to curb the admitted evil of price 
cutting. 

I see no point in the distinction. There 
is nothing “peculiarly sacrosanct about the 
price one nray charge for what he makes 
or sells.” Nebbia v. N. Y., 291 U.S. 502; 78 
L. ed. 940, 954. 

In either case—whether the regulation 
be one pertaining to prices or one pertain- 
ing to other trade practices—the question, 
as it pertains to the objection that legis- 
lative power has been unlawfully delegated, 
is the same. 


Does the law, which the regulation ef- 
fects, become operative at the instance of 
the people’s duly chosen representatives— 
the legislature,—or by proper delegation, 
according to legislative standard, at the 
instance of a duly authorized administra- 
tive agency of the state government—or 
does the regulation, which has the force 
of law, become operative upon the initia- 
tive of any private individual or individuals 
who see fit in their own judgment to pro- 
cure signers to an instrument, in the form 
of a contract, by which the regulation be- 
comes operative and binding upon all 
persons? 

The answer is contained in the Wiscon- 
sin decisions above cited. State ex rel. Wis- 
consin Inspection Bureau v. Whitman, 196 
Wis. 472; Gibson Auto Co. v. Finnegan, 217 
Wis. 401; In re State, 264 N. W. 633. 


A number of decisions from other ju- 
risdictions have been cited but in so far 
as they differ with the doctrines laid down 
in the foregoing cases they are not con- 
trolling. It may be well, however, to point 
out that the basis of the court’s decision 
in the California case pertaining to The 
Fair Trade Act of that state—strongly re- 
lied upon by plaintiff's counsel—is one 
which is inapplicable to the facts involved 
in the case at bar. That is the case of Max 
Factor & Co. v. Kunsman, decided by the 
Supreme Court of California March 5, 1936. 
The advance report of the. case is contained 
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in Vol. 91, California Decisions, p. 345. 


In the California Fair Trade Act, Sectior 
114 is almost precisely in the language of 
Subsection (5) of the Wisconsin Fair Trade 
Act. In that case the manufacturer made 
the contract with a number of retailers. 
The defendant Kunsman did not purchase 
from the manufacturer but from other un- 
known persons. The court said: (p. 356) 


“Section 1% comes into operation only when the 
manufacturer or producer has entered into contracts 
fixing the resale price. The statute, as its title indi- 
cates, by preventing price cutting, is aimed at pro- 
tecting these valuable property and contract rights 
of the manufacturer or producer—rights just as 
valuable and just as much entitled to protection as 
the right of the retailer, who is attempting, by 
exercising his claimed right of freedom of action, 
to injure the property and contract rights of the 
manufacturer or producer. The statute, in other 
words, does not merely prohibit price-cutting in 
order to regulate prices, but prohibits price-cutting 
in an attempt to protect the validly acquired rights 
of others. The common law, without statutory au- 
thorization, long recognized that unju$tifiable inter- 
ference with contract rights of others constituted 
a tort. (Citing Lumley v. Gye, 2 El. & Bl. 216.) 
The statute here involved, in a large measure, merely 
extends that common law doctrine to the transactions 
enumerated in the statute.” 


Throughout the discussion contained in 
the opinion the court emphasized the point 
that the primary purpose of the statute was 
to protect the property and contract rights 
of the manufacturer and producer. 

The California court referred to and dis- 
cussed the case of Doubleday, Doran & Co. 
v..R. W. Macy & Co., decided January /, 
1936, 199 N. E. 409, wherein the Fair 
Trade Act of the State of New York was 
held unconstitutional. After attempting to 
distinguish that decision, the California 
court Says: 


“As already pointed out, it is only in reference 
to those commodities included within the statute 
that the manufacturer or producer has a property 
right in the nature of good-will, which, in the public 
interest, should be protected. Such a classification 
is reasonable.” id. 358 (of Max Factor & Co. case.) 


In connection with these statements it 
should be recalled that in the case at bar 
no manufacturer or producer is a party to 
any contract involved in these actions, Nor 
does it appear that the plaintiffs are agents 
of the manufacturers. Furthermore the 
manufacturers themselves in a number of 
instances have sold the very commodities 
to the defendant at prices no greater, and 
in some cases less, than the prices paid 
by the plaintiffs to the same manufactur- 
ers for the same commodities. 

The cases at bar are not brought under 
the doctrine of Lumley v. Gye, 2 E. & B. 216, 
wherein it was recognized that unjustifia- 
ble interference with contract rights of 
others constituted a tort. See 15 R. C. L. 
p. 52, et seq. : 

In the cases at bar no claim is made 
nor is there any evidence to the effect, that 
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the defendant induced or sought to induce 
breach of any of the contracts involved, 
as in Singer Sewing Machine Co. v. Lang, 
186 Wis. 530, 536. 

Because of the ground upon which the 
decision herein rests, it becomes unneces- 
sary for the court to pass upon other con- 
tentions of the defendant (embodied in 
contentions (b) and (c) supra p. 2)—such 
as: (1) that the requirements of due proc- 
ess were not met because the Act is arbi- 
trary in its operation and effect. (Williams 
D, Standard Oil-Co., 278 U.S. 235, 73 L. Ed. 
287, and cases cited'in Note 39 in Nebbia v. 
New York, 291 U. S. 502, 537, 78 L. Ed. 940, 
957) ; (2) that prices of ordinary commodities 
of an industry not found to be a “para- 
mount” industry, cannot be fixed by legis- 
lation (same cases) ; (3) that even a producer 
possesses no inherent power to project his 
control beyond his own sales in the ab- 
sence of an agreement made between the 
producer and his vendees (Dr. Miles Med- 
ical Co. v. John D. Park & Sons Co., 220 
Wi S-4573) 405 so delee da 02) 518); 

It is of course unnecessary to consider 
the nature of the evil which the legislature 
sought to remedy by the “Fair Trade Act,” 
or the reasons which impelled its passage— 
a matter which has been exhaustively dis- 
cussed in the arguments and briefs of 
plaintiffs’ counsel (and which is purely a 
legislative and not a judicial question). 

Because defendant’s contentions (b)'and 
(c), as above indicated, are not here con- 
sidered, it becomes unnecessary to find the 
facts relevant to the relation of the com- 
modities here involved to the public good 
and welfare; or the facts pertaining to the 
defendant’s asserted efficient methods of 
doing business, as differentiated from other 
retailers, or facts bearing upon the virtues 
or vices of said commodities. 


Under the act it is irrelevant what losses 
were sustained or profits made by defend- 
ant; what ulterior or other motives actu- 
ated it; or whether the price cutting is of a 
“predatory” nature or is merely designed 
to share merchandising economies with the 
consumer. In either event, if the law is 
valid, the price cutting is actionable if 
damage is thereby sustained. See Vol. 49, 
Harvard Law Review (Mar. 1936) pp. 817, 
818. 


The court also considers matters bear- 
ing upon the reasonableness or unreason- 
ableness of the minimum prices fixed by 
the contracts in question as irrelevant to 
the specific question dealt with here. Such 
matters would become pertinent were a 
suit brought to enjoin the enforcement of 
an order of a governmental administrative 
body determining the reasonableness of a 
price, without assailing the law itself. 


In order to present the question of the 
reasonableness of the prices fixed the ad- 
ministrative remedy provided by the act 
should be utilized before resorting to suit 
to enjoin the enforcement of the order. 
Hegeman Farms Corporation v. Baldwin, 293 
U. S. 163, 79 L. Ed. 259, 264. (So held 
where the question of the constitutionality 
of the Act was treated as abandoned. 
id. 262.) 

In thé present decision the question 
passed on pertains solely to the validity 
of the subsection itself in seeking to dele- 
gate to individuals the power to initiate 
the price by private contract and make it 
effective as to all persons whether parties 
to the contract or not. The matter of the 
reasonableness or unreasonableness of the 
specific prices involved does not enter into 
a consideration and disposition of that 
question. 

In view of the fervent appeals made to 
this court to assist the legislature in elim- 
inating the so called price cutting evil, it 
may be well to remind counsel of the lan- 
guage used by Chief Justice Rosenberry 
in the case of Gibson Auto Co. v. Finnegan, 
217 Wis. 401. 


“Under our system of government the court is not 
called upon to consider the economic, social and 
political matters dealt with in the act. Whatever 
conclusion may be reached as the result of our 
deliberation, it in no way involves the determination 
by the court of the social value of the objectives 
sought. Under our constitutional system, in review- 
ing an act of the legislature, the duties of the court 
are limited to considering whether or not the act of 
the legislature contravenes the provisions of the 
constitution. The duty of the court to do this arises 
from the fact that the constitution is the supreme 
law of the state. If the legislature passes an act 
which is in contravention of the constitution, and a 
citizen asserts a right under the constitution denied 
him by the act of the legislature, of necessity the 
court must determine which controls—the constitu- 
tion or the act of the legislature. It cannot deter- 
mine the rights of the parties otherwise. From 
the beginning the provisions of the constitution have 
ae held to be supreme and therefore controlling.” 
id. 406. 


It has often been truly said that every 
presumption shall be indulged in favor of 
the validity of an act of the legislature; 
that it should not be declared invalid as 
contravening the provisions of the consti- 
tution unless it be clear beyond reasonable 
question that it violates some constitu- 
tional limitation or prohibition. And it has 
frequently been correctly said that the 
court will not declare the invalidity of an 
act because of the court’s view as to the 
wisdom of the legislation. 


It is not so often said, but it is just as 
true, that the court has no authority to over- 
ride the will of the people as expressed in the 
supreme law of the state merely because the 
court may be of the opinion that it is wise 
to disregard the constitutional provision. 
This court has no more power to set aside 
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or disregard a plain constitutional provi- 
sion on the ground that it may seem wise 
or expedient to do so, than it has to set 
aside a statute which is in accord with the 
constitution merely because it seems to be 
an unwise statute. See remarks of Mr. 
Justice Roberts in U. S. v. Butler (A. A. A. 
decision), 80 L. Ed. Advance Opinions 
No. 5, at page 293, 

Since the doctrine that the welfare of 
the people as a whole must prevail as 
against the right of the individual to act 
without restraint, the determination of 
what is best for the welfare of the people 
must, under our system of government, be 
limjted to the people’s duly chosen repre- 
sentatives. Those representatives must 
actually exercise the duty imposed upon 
them by the constitution. They may exer- 
cise it by making it obligatory that the de- 
tails of the execution of the law be cerried 
out by a proper governmental agency, after 
having provided the necessary standards 
to guide such agency, and after having laid 
down the essential fundamentals of the 
law. (In re State, 264 N. W. 633, 638.) But 
the legislature cannot, as here attempted, 
leave it to the option of private individuals 
(or even of an administrative body) to de- 
termine whether, when and under what con- 
ditions a minimum price shall be fixed, and 
what its standards shall be. 

Our Supreme Court has pointed out the 
danger of the delegation of power to sub- 
ordinate administrative agencies. State ex 
rel. Wis. Inspection Bureau v. Whitman, 196 


Wis. 472, 507. How much greater is the 
danger of delegating law-making power to 
private individuals, giving to an adminis- 
trative agency merely a reviewing power 
(even though such agency’s refusal to ap- 
prove the acts of the individuals may 
amount to regulation) where such agency 
is not authorized to enter into any new 
field, and may not determine whether, when, 
and under what conditions to initiate a min- 
imum price. 

This court must therefore conclude that 
in so far as Subsection (5) of Sec. 133.25 is 
applicable to the contracts here involved, 
made by the plaintiffs with certain retailers 
in Wisconsin, it appears beyond reasonable 
question that said Subsection (5) seeks to 
defeat and override the Supreme Law of 
the State by unlawfully delegating legis- 
lative functions to individuals in contra- 
vention of Sec. 1, Art. IV of the Wisconsin 
Constitution. 

Hence it becomes:-the duty of this court 
to hold that the constitutional provision, 
and not the subsection repugnant thereto, 
must prevail. 

Based solely upon the ground that Sub- 
section (5), as applied to the facts in these 
cases, attempts to accomplish an unlawful 
delegation of a legislative function, and is, 
for that reason, invalid, the conclusion fol- 
lows that the complaints of the plaintiffs 
in both cases must be dismissed. As above 
indicated, Findings of Fact and Conclu- 
sions of Law in accordance with this opin- 
ion are filed herewith. 


{] 55,111] Seeck & Kade, Inc., v. Tomshinsky et al. 
Court of Appeals of New York. Decided January 7, 1936. 


The New York Fair Trade Act is held unconstitutional insofar as it prohibits 
non-contracting retailers from selling trademarked articles at prices less than those 
established in contracts between the manufacturer and other retailers. 


Appeal, on constitutional grounds, from 
a final judgment of a Special Term of the 
Supreme Court, held in and for the county 
of Westchester, entered upon an order of 
such court which granted a motion by 
defendants for judgment on the pleadings 
dismissing the complaint, on the ground 
that section 2 of chapter 976 of the Laws 
of 1935 is unconstitutional. The action was 
brought to enjoin and restrain defendants 
from advertising or offering for sale or 
selling in the State of New York certain 
commodities manufactured by plaintiff, or 
any commodity bearing trade-marks, names 
or labels controlled in the State of New 
York by plaintiff, at less than the prices 
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stipulated in certain contracts entered into 
by the plaintiff with its retail outlets and 
dealers pursuant to the provisions of the 
above statute. 


Mark Eisner and James F. Donnelly for appellant. 


Jay Leo Rothschild and Frances Kneitel for re. 
spondents. 


Jay Leo Rothschild for Hearn Department Stores, 
Inc., amicus curiae. 


Charles Goldman and Harold Dublirer for Cooper 
& Cooper, Inc., amicus curiae. 

Judgment affirmed, with costs, on the au- 
thority of Doubleday, Doran & Co. v. Macy 
& Co. (269 N. Y. 272). No opinion. 

Concur: Crane, Ch. J., LEHMAN, O’Brien, 
Huszs, Croucn, Loucuran and Fincu, JJ. 
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Supreme Court of the United States. 
April 27, 1936. 


Appeal from the District Court of the United States for the Southern District of 
New York. 


A “tying clause” inserted in leasing contracts entered into between an owner of 
tabulating machines and the lessees of such machines, which clause provides that if 
cards which are not purchased from the owner of the machines are used in the ma- 
chines the contract of lease shall be terminated and the whole rental shall become 
due, is held invalid because it lessens competition in the sale of tabulating cards and 
tends to create a monopoly in violation of Section 3 of the Clayton Anti-Trust Act. 


No. 758.—October Term, 1935. Decided 


Section 3 of the Clayton Act, which provides that the insertion in a lease of a 
condition that lessee shall not use goods of a competitor is unlawful, is interpreted 
broadly to prohibit also an affirmative condition that the lessee shall use only goods 


of the lessor. 


It appears by stipulation that others are capable of manufacturing cards suitable 


for use in the lessor’s machines. 


Lessor is not prevented however from proclaiming 


the virtues of its own cards or warning against the danger of using cards not con- 


forming to certain specifications. 


Such measures are held capable of protecting its 


good will in its machines without the creation of monopoly or suppression of com- 


petition. 


Mr. Justice Stone delivered the opinion 
of the Court. 

This is an appeal, §238 of the Judicial 
Code, from so much of a decree of a Dis- 
trict Court for Southern New York as 
enjoins the appellant from leasing its tabu- 
lating and other machines upon the con- 
dition that the lessees shall use with such 
machines only tabulating cards manufac- 
tured by appellant, as a violation of $3 
of the Clayton Act, 38 Stat. 731, 15 U.S. C. 
§ 14. 

The Government brought the suit against 
appellant and three other corporations, all 
manufacturers of machines performing sub- 
‘stantially the same functions as appellant’s, 
to restrain the use by each of the defend- 
ants of a specified type of lease of their 
machines as a violation of the Clayton Act, 
and to declare void under the Sherman 
Act a contract into which they had en- 
tered, by which each agreed to use that 
type of lease, and not to solicit the lessees 
of machines of the others to purchase 
tabulating cards which it manufactures. 
The case was tried upon the pleadings and 
a stipulation of facts, in which the de- 
fendants consented to a decree cancelling 
their agreement with each other. Two 
of the defendants have been eliminated 
from the suit, one by dissolution and the 
other by merger with appellant. A third 
defendant, Remington Rand Inc., has stipu- 
lated that the decree to be entered against 
it shall conform to that entered against 
appellant upon this appeal. 


Appellant’s machines and those of Rem- 
ington Rand Inc., are now the only ones 
on the market which perform certain me- 
chanical tabulations and computations, 
without any intervening manual operation, 
by the use in them of cards upon which 
are recorded data which are the subject 
of tabulation or computation. Appellant 
manufactures three types of machines, 
known as punching machines, sorters and 
tabulators. The punching machines are 
used to perforate cards, called tabulating 
cards, in such manner that the positions 
of the perforations indicate numerical or 
other data. When the cards are passed 
through the sorter or tabulator, control 
of its mechanism is effected by electrical 
circuits established by contacts through 
the perforations. The cards are thus made 
permanent records of information, and by 
the perforations are given such form that 
they may be used, as often as required, 
to control the function of the machines 
through which they are passed. The sort- 
ing machines are used to sort the per- 
forated cards so as to classify them by 
the selection and segregation, in the de- 
sired manner, of those signifying any par- 
ticular type of information. The tabulating 
machines are used to record the informa- 
tion denoted by the perforated cards or 
to make computations based upon it. In 
the Remington Rand machines the control 
is not electrical, but is accomplished by 
the use of cards which admit of the move- 
ment, into the perforations, of small pins 
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which, by linkage, guide the mechanical 
operation of the machine ‘so as to effect 
the desired result. 

To insure satisfactory performance by 
appellant’s machines it is necessary that 
the cards used in them conform to precise 
specifications as to size and thickness, and 
that they be free from defects due to slime 
or carbon spots, which cause unintended 
electrical contacts and consequent inac- 
curate results. The cards manufactured by 
appellant are electrically tested for such 
defects. 

Appellant leases its machines for a spe- 
cified rental and period, upon condition 
that the lease shall terminate in case any 
cards not manufactured by the lessor are 
used in the leased machine. A _ special 
form of lease has been granted to the Gov- 
ernment by which it is permitted to use 
cards of its own manufacture upon paying 
a 15% increase in the rental of the leased 
machines, but upon condition that the lease 
shall be terminable if the Government uses 
such cards without payment of the addi- 
tional rental. 

Appellant insists that the condition of 
its leases is not within the prohibition of 
the Clayton Act, and it has assigned as 
error the conclusion of the district court 
that the condition tends to create mon- 
opoly. But its principal contentions are 
that its leases are lawful because the pro- 
tection secured by the conditions does not 
extend beyond the monopoly which it has 
acquired by patents on’ the cards and on 
the machines in which they are used, and 
that in any case the condition is per- 
missible under §3 of the Clayton Act be- 
cause its purpose and effect are only to 
preserve to appellant the good will of its 
patrons by preventing the use of unsuitable 
cards which would interfere with the suc- 
cessful performance of its machines. 

1. Section 3 of the Clayton Act, so far 
as it is applicable to the present case, pro- 
vides that “It shall be unlawful for any 
person engaged in commerce, in the course 
of such commerce, to lease ma- 


chinery .. whether patented or un- 
patented, for use within the United 
States on the condition that 
the lessee shall not use sup- 


plies or other commodities of a competitor 
., where the effect of such lease . . . 
or such condition may be to sub- 
stantially lessen competition or tend to 
create a monopoly in any line of com- 
merce.” The statute thus in precise terms 
makes unlawful a condition that the lessee 
shall not use the supplies or commodities 
of a competitor of the lessor if the effect of 
the condition “may be” to lessen competi- 
tion substantially, or if it tends to create a 
monopoly. 


W55 i 2 


Court Decisions 
International Business Machines v. U.S. 


Little need be said of the contention that 
the condition of appellant’s leases does not 
infringe these prohibitions. It is true that 
the condition is not in so many words 
against the use of the cards of a competi- 
tor, but is affirmative in form, that the 
lessee shall use only appellant’s cards in 
the leased machines. But as the lessee can 
make no use of the cards except with the 
leased machines, and the specified use of 
appellant’s cards precludes the use of the 
cards of any competitor, the condition 
operates in the manner forhidden by the 
statute. See United States Machinery Co. v., 
United States, 258 U. S. 451, 457, 458; com- 
pare’ Federal Trade Commission v. Sinclair 
Ref. Co., 26% U. S. 463, 474. A different 
question is presented from that in the 
Sinclair case, where a wholesale distributor 
of gasoline leased gasoline pumps to retail 
dealers with the stipulation that they 
should not be used for the pumping of 
gasoline of the lessor’s competitors. As 
the only use made of the gasoline was to 
sell it, and as there was no restraint upon 
the purchase and sale of competing gaso- 
line, there was no violation of the Clay- 
ton Act. 

The conclusion of the trial court that 
appellant’s leases infringe the monopoly 
provisions of the section does not want for 
support in the record. The agreed use of 
the “tying clause” by appellant and its 
only competitors, and the agreement by 
each of them to restrict its competition in 
the sale of cards to the lessees of the 
others, have operated to prevent competi- 
tion and to create a monopoly in the pro- 
duction and sale of tabulating cards 
suitable for appellant’s machines, as the 
district court found. The commerce in 
tabulating cards is substantial. Appellant, 
makes and sells 3,000,000,000 cards annu- 
ally, 81% of the total, indicating that the 
sales by the Remington Rand company, its 
only competitor, representing the remain- 
ing 19%, are approximately 600,000,000. It 
is stipulated that appellant derives a “sub- 
stantial” profit from its card sales. Its 
gross receipts from its entire business dur- 
ing the past ten years have averaged 
$9,710,389 a year, of which approximately 
one-third, or $3,192,700, has been derived 
from the sale of its cards. These facts, 
and others, which we do not stop to 
enumerate, can leave no doubt that the 
effect of the condition in appellant’s leases 
“may be to substantially lessen competi- 
tion,” and that it tends to create monopoly, 
and has in fact been an important and 
effective step in the creation of monopoly. 
; 2. On the trial appellant offered to prove 
its ownership of patents which, it asserts, 
give it a monopoly of the right to manu- 
facture, use and vend the cards. separately, 
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and in combination with its sorting and 
tabulating machines, of which, it insists, 
they are a part. It argues that the con- 
dition of its leases is lawful because it does 
not enlarge the monopoly secured by the 
patents, and that the trial court erred in 
refusing to consider appellant’s patent 
monopoly as a defense to the suit. 

Appellant’s patents appear to extend 
only to the cards when perforated, and 
to have no application to those which the 
lessees purchase before they are punched. 
The contention is thus reduced to the 
dubious claim that the sale of the un- 
punched cards is a contributory infringe- 
ment of the patents covering the use of 
perforated cards separately and in com- 
bination with the machines. See Carbice 
Corporation v. American Patents Develop- 
ment Corp., 283 U. S. 27; Motion Picture 
Patents Co. v. Universal Filin Mfg. Co., 243 
U.S. 502; McGrath Holding Corp. v. Anzell, 
58 F. (2d) 205; cf. Leeds & Catlin uv. Victor 
Talking Mach. Co., 213 U. S. 325. 

But we do not place our decision on this 
narrow ground. We rest it rather on the 
language of §3 of the Clayton Act which 
expressly makes tying clauses unlawful, 
whether the machine leased is “patented 
or unpatented.” The section does not pur- 
port to curtail the patent mionopoly of the 
lessor or to restrict its protection by suit 
for infringement. But it does in terms 
deny to the lessor of a patented, as well 
as of an unpatented machine, the benefit 
of any condition or agreement that the 
lessee shall not use the supplies of a com- 
petitor. The only purpose or effect of the 
tying clause, so far as it could be effectively 
applied to patented articles, is either to 
prevent the use, by a lessee, of the product 
of a competitor of the lessor, where the 
lessor’s patent, prima facie, embraces that 
product, and thus avoid judicial review of 
the patent, or else to compel its examina- 
tion in every suit brought to set aside the 
tying clause, although the suit could 
usually result in no binding adjudication, 
as to the validity of the patent, since in- 
fringement would not be in issue. The 
phrase “whether patented or unpatented” 
would seem well chosen to foreclose the 
possibility of either alternative. | F 

When Congress had before it the bill 
which became §3 of the Clayton Act, it 
was familiar with the decision of this Court 
in Ilenry v. A. B. Dick Co., 224 U.S. 1, and 
with the contentions made in United States 
v. United Shoe Mach. Co., 247 U.S. 33, then 
pending before this Court—cases in which 
it was held that a tying clause could law- 
fully be extended to unpatented supplies 
for a leased patented machine. Cong. Rec., 
Vol. 51, Part 14, 63rd Cong., 2d Sess., 14,089 
FE see Henderson. The Federal Trade 


Commission, 30. One purpose of §3 un- 
doubtedly was to prevent such use of the 
tying clause. United Shoe Mach. Co. vw. 
United States, 258 U. S. 451. But the de- 
bates on §3, on the floor of the Senate, dis- 
close that it was well known to that body 
that one of the contentions in the pending 
cause, United States v. United Shoe Mach. 
Co., 247 U. S. 33, was that it was permissi- 
ble, in any circumstances, for a lessor to tie 
several patented articles together. They 
show that the proponents of the bill were 
as much concerned that that practice 
should be prohibited as that the tying of 
nonpatented to patented articles should be 
ended. Cong. Rec., Vol. 51, Part 14, 63rd 
Cong., 3r Sess., 14275. The phrase, “wheth- 
er patented or unpatented” as used in §3 
is as applicable to the one practice as to 
the other. It would fail of the purpose 
which it plainly expresses-if jt did not op- 
erate to preclude the possibjtity of both, 
and to make the validity of the-tying clause 
a matter to be determined ‘independently 
of the protection afforded’by any monopoly 
of the lessor. Such, we think, must be 
taken to be the effect of the Section unless 
its language and history are,to be disre- 
garded. Under its provisions the lawful- 
ness of the tying clause must be ascertained 
by applying to it the standards prescribed 
by §3 as though the leased article and its 
parts were unpatented. 

3. Despite the plain language of $3, mak- 
ing unlawful the tying clause when it tends 
to create a monopoly, appellant insists that 
it does not forbid tying clauses whose pur- 
pose and effect are to protect the good will 
of the lessor in the leased machines, even 
though monopoly ensves. In support of 
this contention appellant places great em- 
phasis on the admitted fact that it is es- 
sential to the successful performance of 
the leased machines that the cards used in 
them conform, with relatively minute tol- 
erances, to specifications as to size, thick- 
ness and freedom from defects which 
would affect adversely the electrical cir- 
cuits indispensable to the proper operation 
of the machines. The point is stressed that 
failure, even though occasional, to con- 
form to these requirements, causes inaccu- 
racies in the functioning of the machine, 
serious in their consequences and difficult 
to trace to their source, with consequent 
injury to the reputation of the machines 
and the good will of the lessors. 

There is no contention that others than 
appellant cannot meet these requirements. 
It affirmatively appears, by stipulation, that 
others are capable of manufacturing cards 
suitable for use in appellant’s machines, 
and that paper required for that purpose 
may be obtained from the manufacturers 
who supply appellant. The Remington 
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Rand company manufactures cards suitable 
for its own machines, but since it has been 
barred by the agreement with appellant 
from selling its cards for use in appellant’s 
machines, its cards are not electrically test- 
ed. The Government, under the provisions 
of its lease, following its own methods, has 
made large quantities of the cards, which 
are in successful use with appellant’s ma- 
chines. The suggestion that without the 
tying clause an adequate supply of cards 
would not be forthcoming from competi- 
tive sources is not supported by the evi- 
dence. “The very existence of sucn 
restrictions suggests that in its absence a 
competing article of equal or better qual- 
ity would be offered at the same or at a lower 
price.’ Carbice Corporation v. American 
Patents Development Corp., supra, 32, Note 
2. quoting Vaughan, Economics of Our 
Patent Svstem, 125, 127. Appellant’s sale 
of cards return a substantial profit and the 
Government's payment of 15% increase in 
rental to secure the privilege of making its 
own cards is profitable only if it produces 
the cards at a cost less than 55% of the 
price charged by appellant. 

Appel'ant is not prevented from pro- 
claiming the virtues of its own cards or 
warning against the danger of using, in its 
machines, cards which do not conform to 
the necessary specifications, or even from 
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making its leases conditional upon the use 
of cards which conform to them. For 
aught that appears such measures would 
protect its good will without the creation 
of monopoly or resort to the suppression 
of competition. ‘ 

The Clayton Act names no exception to 
its prohibition of monopolistic tying clauses. 
Even if we are free to make an exception 
to its unambiguous command, see United 
States v. United Shoe Mach. Co., 264 Fed. 
138, 167; Auto Acetelene Light Co. v. Prest- 
O-Lite Co., 276 Fed. 537; Pick Manufactur- 
ina Co. v..General Motors Corp., 80 F. (2d) 
641; cf. Radio Corporation v. Lord, 28 F. 
(2d) 257, we can perceive no tenable basis 
for an exception in favor of a condition 
whose substantial benefit to the lessor is 
the elimination of business competition and 
the creation of monopoly, rather than the 
protection of its good will, and where it 
does not appear that the latter can not be 
achieved by methods which do not tend to 
monopoly and are not otherwise unlawful. 

A firmed. 

Mr. Justice Roperts took no part in the 
consideration or decision of this case. 


1In this case the Government sought no review 
of the determination of the district court that the 
tying clause was valid so far as it requires lessees 
to purchase of the lessor supplies and parts of the 
leased machines. See United Shoe Mach. Co. wv. 
United States, 258 U. S. 451. 
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Decided February 


A contract under which a licensee agrees to conform to resale prices established 
by the patentee does not constitute a restraint of trade under the Anti-Trust laws, but 


is lawful. 


After the license and contract were entered into the patentee attempted to make 
the licensee comply with an “authorized dealer” plan under which patentee could 
control the prices at which dealers purchasing from licensee might re-sell. As licensee 
did not consent to this modification, the Court holds that it is unnecessary for it to 
determine whether this modified contract would have been an unlawful restraint of 


trade in violation of the Anti-Trust laws. 


Before: Manton, Aucustus N. Hann and Cuase, Circuit Judges. 


Appeal from a judgment of the District 
Court for the Western District of New 
York in a suit to recover patent royalties. 
Affirmed. 


Edwin T. Bean, Esq., Richard W.. Treverton, 
Esq., Gray & Gray, Esqs., Attorneys for Plaintiff- 
Appellee. 

Van Duser & Liebschutz, Esq., Attorneys for De- 
fendant-Appellant, Samuel B. Dicker, Esq., David 
Hi. Shearer, Esq., of Counsel. 

CHASE, Circuit Judge: The plaintiff granted 
licenses to the defendant under patents 
covering machine attachments, for making 
baskets of the kind commonlv used in 
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packing and selling fruit, and processes of 
manufacture. The defendant manufactureu 
baskets under the license agreements but 
has paid only part of the royalties which 
have accrued in accordance with the terms 
of the licenses. 

There are two causes of action. The 
first is based upon -five licenses each for 
one machine attachment for making the 
so-called “Straight Side” type of basket. 
There is no dispute as to the amount due 
provided the licenses are not invalid be- 
cause in unlawful restraint of trade. The 
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second cause of action is to recover a 
disputed amount claimed due under an- 
other license for making the “E-Z-Pak” 
basket. The plaintiff recovered on both 
causes of action which will be discussed 
separately. 

The defenses to the first cause of action 
are (1) invalidity and (2) breach by the 
plaintiff in failing diligently to prosecute 
infringers as agreed. A preliminary mo- 
tion to strike out the first defense was 
denied before the case was tried on the 
merits by the court without a jury. 

The plaintiff neither manufactures nor 
sells baskets but licenses others, of which 
defendant is one, to do that under its 
patents. Each of the five licenses to the 
defendant provided that: “Licensee agrees 
not * * * to sell any such baskets for less than 
the fair market price thereof, and on such 
terms and conditions as Licensor may from 
time to time, decide are just and equitable.” 
The plaintiff did from the first and until 
August 29, 1930 issue lists of prices at 
which the defendant should sell without any 
attempt to control prices beyond that. On 
the above date, however, it sent out what 
was called Bulletin No. 18 in which it pro- 
posed to control the prices at which “au- 
thorized dealers’ purchasing from the 
defendant might re-sell by requiring its 
licensees to enter into price fixing con- 
tracts with such authorized dealers. It 
then requested the assent of the defendant 
to the proposed plan. The defendant did 
not agree to it and did not make any au- 
thorized dealer contracts in accordance 
with it. Later the plaintiff sent out several 
notices in which it insisted that the plan 
proposed for controlling sales by author- 
ized dealers should be adopted and fol- 
lowed but this defendant never did it. 
trial court found that the licensee agree- 
ments at their inception were not illegal 
and that they did not become so by virtue 
of the plaintiff’s efforts to have the de- 
fendant set up the authorized dealer plan. 


The original licenses provided in the 
portion above quoted for the establish- 
ment of prices by the plaintiff at which 
the defendant might sell the baskets it 
made thereunder. That was. lawful. E. 
Bement & Sons v. National Harrow Co., 
186 U. S. 70; United States v. General Elec- 
tric Co. et al., 272 U. S. 476. The defendant 
consented to be bound by the prices es- 
tablished by the plaintiff in so far as its 
own sales were concerned but it did not 
expressly agree to hold its purchasers to 
any price at which they might sell, al- 
though it may well be said that its agree- 
ment to sell only on such terms and 
conditions as the plaintiff might impose 
covered broadly its manner of selling the 
baskets made under the licenses. The 


The 


point is that, as the agreement did not 
call for action by either party in violation 
of any law, the contract could be lawfully 
performed in full in accordance with its 
terms and so is to be taken to have em- 
braced only lawful acts in the absence of 
proof to the contrary. The presumption is 
in favor of validity in order that the right 
of freedom of contract may be maintained. 
Steele v. Drummond, 275 U. S. 199; Hobbs 
v. McLean, 117 U. S. 567; Valdes v. Lar- 
rinaga, 233 U. S. 705. The defendant was 
bound to comply with the terms and con- 
ditions of sale imposed by the plaintiff 
only in so far as it was lawful to do so. 
That limitation upon the plaintiffs right 
to control the defendant’s sales follows 
from the presumption of validity. Nor 
could the plaintiff modify the licenses to 
make the defendant’s performance illegal 
without the defendant’s consent either ex- 
press or implied. W. T. Rawleigh Co. v. 
Lemon, 247 S. W. 683. As the defendant 
never did consent to any modification it 
is unnecessary to determine whether the 
plaintiff's ineffective attempt to have the 
defendant perform under the authorized 
dealers plan would, or would not, have 
made the license agreements unenforceable 
had the defendant agreed and acted 
accordingly. It is enough for present pur- 
poses that the licenses were valid as ex- 
ecuted and remained unchanged. 


The defendant’s counterclaim for special 
damages is based upon allegations that the 
plaintiff failed to prosecute infringers with 
due diligence. The licenses were granted 
under patents No. 1,751,728 and No. 1,752,856 
which were issued March 25, 1930 and 
April 1, 1930 respectively. This suit was 
‘brought March 4, 1932. Before that the 
plaintiff had instituted four actions for in- 
fringement one of which had resulted in 
a consent decree for the plaintiff and the 
others were still pending. The District 
Court decided that the defendant had failed 
to show the plaintiff's lack of due dili- 
gence in the prosecution of alleged in- 
fringers and with that we agree. 


The defense to the second cause of ac- 
tion upon the license granted by the E-Z- 
Pak Corporation which assigned its interest 
to the plaintiff prior to this suit consists 
of allegations that (1) the license was 
cancelled and (2) that the amount of roy- 
alty was reduced by a modification of the 
agreement. The trial court.found against 
the defendant on both points. It is clear 
that there was no cancellation. There was, 
however, considerable correspondence be- 
tween the parties looking toward a re- 
duction in the amount of royalties but that 
appears to have consisted of proposals and 
counter-proposals, including conditions 
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which left the orig- evidence to support the findings below we 
accept them. 
Judgment affirmed. 


never agreed to, all of w ‘ i 
inal terms in effect during the period in- 
volved here. As there was substantial 


[55,114] Oxford Varnish Corporation and the Vance Manufacturing Company v. 
Ault & Wiborg Corporation. 
United States Circuit Court of Appeals, Sixth Circuit. Filed May 8, 1936. 


Appeal from the District Court of the United States for the Eastern District of 
Michigan, Southern Division. 


Contracts between a patentee and its licensees, under which ie Smee ee 
patented metal graining plates from the patentee and agree to purc “ee Mi ae ond 
other graining materials necessary in the operation from the patentee, are 
as violative of the Clayton and Sherman Anti-Trust Acts. : ae 

A contract under which the licensees agree to pay a royalty of one rep stort 
when-materials are purchased from the patentee, and three cents per foot when ma ips 
are purchased elsewhere is held invalid as the effect is to compel licensees to purc 

i tentee. ; 
gee icuecttertenied justification of its practices on the ground that it haseeyeleney 
materials adapted to the particular needs of the patented device is discarded by He oe 
on its finding that others are able to furnish materials as efficient as those produced by 
patentee and in no wav impairing the sefulness of the patented processes. 

Defendant’s practices are held monopolistic although its volume of business is only 
$325,000 in an industry of $66,000,000, so that defendant’s business represents approxi- 
mately only one-half of one per cent of the total volume of the industry. Monopoly ofa 
defined portion of an industry is equally subject to the condemnation of the Anti-Trust 
laws as is monopoly over an entire industry. The patents themselves, which define the 
metes and bounds of the monopoly lawfully granted, likewise define the metes and 


bounds of the monopoly sought and achieved by the assailed contracts. 


Before Moorman; Hicxs and Simons, Cir- 
cuit Judges. 

Stmons, Circuit Judge. The appeal chal- 
lenges the validity of a final decree in an 
equity suit granting injunctive relief against 
the appellants under sec. 16 of the Clayton 
Act, for alleged violations of sec. 3 of that 
Act, and secs. 1 and 2 of the Sherman Act. 

Section 1 of the Sherman Act declares 
every contract in restraint of trade or com- 
merce among the states to be illegal. 
2 imposes a penalty upon every person who 
shall monopolize or attempt to monopolize 
any part of the trade or commerce among 
the several states. Section 3 of the Clayton 
Act declares it to be unlawful for any per- 
son engaged in commerce to lease or make 
a sale or contract for the sale of goods, 
wares, merchandise, machinery, supplies or 
other commodities, whether patented or 
unpatented, “where the effect of such lease, 
sale or contract for sale, or such condition, 
agreement or understanding, may be to 
substantially lessen competition or tend to 
create a monopoly in any line of commerce.” 
Section 16 of the Clayton Act gives to 
private persons, firms or corporations the 
right to sue for injunctive relief against 
threatened loss or damage by a violation of 
the anti-trust laws, including the sections 
herein referred to, when and under the 
same conditions and principles as injunctive 
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relief against threatened loss or damage is 
granted by courts-of equity. 

The appellant, Oxford Varnish Corpora- 
tion, owns and controls patents for a process 
of applying to metal or other surfaces a 
graining simulating the color and appear- 
ance of natural wood grains. Chief among 
these patents is Henry, No. 1,548,465, which 
is for a process of making graining plates. 
The appellant, Vance Manufacturing Com- 
pany, is a wholly owned subsidiary of Ox- 
ford, still retaining its corporate identity 
but now dormant. The appellee is a cor- 
poration engaged in the manufacture of 
standard paints, varnishes, lacquer, and the 
like, and as plaintiff below invoked sec. 16 
of the Clayton Act. 

It was Oxford’s practice to manufacture 
the plates and lease them to licensees under 
its patents upon a royalty based upon the 
amount of finished product produced by 
them. The. materials used in the graining 
process consist of a primer, or bottom coat 
of varnish or paint, a graining ink or paste, 
and a top or finishing coat. These materials 
Oxford manufactures, and in its several 
forms of contract with licensees it included 
covenants to compel or to make desirable 
the purchase of its own graining materials. 
It is the validity of these covenants that 
the plaintiff assails, on the ground that they 
substantially lessen competition and tend 
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to create monopoly, to its irreparable dam- 
age as a competitor. 

Oxford justifies its business practice on 
the ground that in the use of its patented 
plates by licensees the materials must be 
adapted to the requirements of each in- 
dividual customer; that there is something 
special in each installation; that to meet 
this need, encountered at the outset, it 
organized a technical staff which by experi- 
ment and research developed the particular 
technique and treatment found to be neces- 
sary in each operation; that it has develop- 
ed hundreds of different kinds of graining 
pastes, ground coats and top coats; that it 
does not charge its customers for the service, 
but receives compensation for its develop- 
ment work through the lease of the grain- 
ing plates and the sale of the materials 
developed for each particular need; that 
in any event its business in relation to the 
total volume of the paint and varnish busi- 
‘ness of the country is so infinitesimal that 
it cannot be said by its practice to sub- 
stantially lessen competition or tend to 
create a monopoly, and so does not offend 
against the statute. 


The court found, however, that the plain- 
tiff and others in similar business are able 
to furnish priming coats, graining pastes, 
and finishing coats as efficient as those 
produced by Oxford, accomplishing the 
same purposes and in no way impairing the 
usefulness of the patented processes or 
plates. We are unable to say upon this 
record that such finding is not supported 
by preponderance of evidence,’ and giving 
it such weight as is usually given to the 
facttial conclusions of the court which hears 
and sees the witnesses, it is accepted as 
the basis for considering the legal issues 
involved. 

Four forms of license. agreement were 
employed. The first three are substantially 
identical. While the wording varies, the 
licensee in each expressly binds himself to 
purchase supplies from Oxford exclusively 
during the term of the agreement. The 
fourth form is a departure from the others. 
By it the licensee agrees to pay Oxford a 
royalty of one cent for each square foot 
of surface finished by the use of the patented 
processes, machinery or equipment, when 
all materials utilized are purchased from 
Oxford, but a royalty of three cents for 
each square foot when it desires to use the 
patents with material purchased from others. 
The significance of the increased royalty, 
aptly designated below as a penalty royalty, 
is demonstrated by unchallenged evidence 
to add $2.07 to the cost of each gallon of 


material used in the licensed process. The 
court found such penalty to be so prohibi- 
tive in its effect as to compel licensees to 
purchase supplies from Oxford. With this 
conclusion we must agree, and so agreeing, 
we find no material difference in the various 
forms of contract employed. They are 
either all valid or equally invalid. ~ 

It is clearly settled that the limited 
monopoly granted by a patent to make, 
use and vend an article may not be 
“expanded by limitations as to materials 
and supplies necessary to the operation of 
it.’ Motion Pictures Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502, 515; Carbice 
Corp. v. American Patents Corp., 283 U. S. 
27, 31; Morgan Envelope Co. v, Albany Per- 
forated Wrapping Paper Co., 152 U. S. 425, 
433; Sturgis Register Co., et al., v. Auto- 
graphic Register Co., 73 Fed. (2d) 883, 885 
(C. C. A. 6). Cf. Kodel Electric Co. v. 
Warren, 62 Fed. (2d) 692 (C. C. A. 6). But 
that which the patent law does not authorize 
the Clayton Act specifically forbids. It ap- 
plies to goods, wares, machinery, etc., whether 
patented or unpatented. “This provision was 
inserted in the Clayton Act with the express 
purpese of preventing rights granted by 
letters patent from securing immunity from 
the inhibitions of the act.” United Shoe 
Machinery Co. v. United States, 258 W. S: 
451, 460; cf. Standard Fashion Co. v. Magrane 
Houston Co., 258 U. S. 346; Lord v. Radio 
Corp. of America, 24 Fed. (2d) 565, affirmed, 
28 Fed. (2d) 257 (C. C. A. 3), cert. denied 
278 U. S. 6482 


The appellant, however, contends that 
it may not be brought within the condem- 
nation of the Clayton Act unless the 
contracts complained of substantially lessen 
competition or tend to create monopoly, 
and that the proofs have failed to establish 
either result, as existing or threatened. 
The total business of the appellant in grain- 
ing supplies during 1933 was $325,000, while 
the total paint and varnish business of the 
United States for the same year was over 
$66,000,000, so it is insisted that accepting 
the plaintiff's assumption that the defend- 
ant’s products are standard, its business 
represents approximately one-half of one 
per cent of the total volume of the industry. 
Obviously, it urges, this is neither monopoly 
nor the slightest indication of tendency 
toward monopoly. No case has been found, 
it insists, where a business has been held 
monopolistic which did not control at least 
40% of the total business of the industry. 
Nor may a business of $325,000 be held 
to substantially lessen competition in an 
industry with a volume of $66,000,000. 


1 Besides, the very existence of the assailed cove- 
nants suggests that in their absence competing arti- 
cles of equal or better quality would be offered at 
the same or a lower price. Vaughn, Economics 


Our Patent System, 125, 127, cited in Carbice Corb, 
uz 4m. Patents Corb.. infra. 

2See International Business Machines Corp. v. 
U: S., 298 U. S. 131, decided April.27, 1936. 
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While the Supreme Court in cases involv- 
ing the Clayton Act has upon occasion 
adverted to the size of the assailed manu- 
facturer or vendor in relation to the busi- 
ness of the industry we are aware of no 
pronouncement that proportions are con- 
clusive. Conceivably a business practice 
may tend to create monopoly though barely 
entered upon. Neither the Sherman Act 
nor the Clayton Act defines monopoly, and 
neither charts the field with respect to 
which a given practice may be adjudged 
monopolistic, or be deemed to lessen com- 
petition. The patent law recognizes limited 
monopoly, often in an extremely narrow and 
restricted field. Manifestly there may be 
monopoly of a defined subdivision of an 
industry, as of the industry itself. The 
possible though impermissible partial mon- 
opolies sought by the owner of a patent 
are clearly pointed out in the Carbice case, 
Supra. 

The ratio borne by the defendant’s vol- 
ume of business to the paint and varnish 
industry is not, we think, the measure by 
which monopolistic tendency of its con- 
tracts is to be determined. While the 
plaintiff did not produce figures for the 
volume of business done in graining pastes 
and the like because none are available, yet 
the most ordinary observation must con- 
vince us that the volume of business in 
such materials is but a small fraction of 
the total business of the paint and varnish 
industry. But even this is not necessarily 
the measure by which monopoly or mon- 
opolistic tendency is to be measured. The 
defendant is possessed of patents. Such 
patents grant it a limited monopoly, limited 
as to time and as to the articles or processes 
precisely covered by the claims. Within 
such limitations its monopoly is exclusive 


and complete—there is no unoccupied area. 


It seeks by contract to extend within that 
restricted field the monopoly of the patent 
to supplies not covered by patent. The 
record shows it to have been wholly suc- 
cessful. Competitors may not negotiate 
with its licensees on an equal trading basis 
—they are wholly and completely shut 
out. If we may assume, as: we do, that 
monopoly of a defined portion of an in- 
dustry is equally subject to the condemna- 
tion of the anti-trust laws as is a monopoly 
over an entire industry, then it requires 
in this case no statistical demonstration 
of monopolistic practices, for the patents 
themselves, which define the metes and 
bounds of the monopoly lawfully granted, 
likewise define the metes and bounds of 
the monopoly here sought and achieved 
by the assailed contracts. No more was 
desired—no less was obtained. 
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We are referred by the plaintiff to the 
recent case of Pick Manufacturing Co. v. 
General Motors Corb., 80 Fed. (2d) 641 
(C. C. A. 7) [affirmed: by. the U, 5. 
Supreme Court, 299 U. S._ 3], .and 
the decision therein merits consideration.® 
It is not in conflict with the views here 
expressed. A manufacturer of motor cars 
bound its dealers by contract not to use 
second hand parts or parts not genuine for 
replacement in its automobiles. Attack 
upon the agreements under sec. 3 of the 
Clayton Act was unsuccessful. But the 
manufacturer nat only gave express war- 
ranties for a period to the dealers’ customers, 
but it was shown that the replacement parts 
were generally not supplies consumed in 
operation, but operating parts of a complex 
mechanism, the origin of which is inevitably 
attributed to the manufacturer, and the 
failure of which is inevitably placed at his 
door, with resulting impairment of good 
will and damage to the reputation of his 
product. So the case was distinguished 
from Lord v. Radio Corp., supra (the radio 
tube case). A more fundamental distinc- 
tion between the cases appears to us. The 
association in the public min'd between the 
manufacturer and the efficient operation of 
its cars being what it is, even in the absence 
of misrepresentation, the primary purpose 
and resultant effect of such contracts are 
rather to guard against unfair competition 
than to lessen legitimate competition, or 
create monopoly, and the clear purpose of 
the Clayton Act is to preserve legitimate 
competition, not to penalize efforts rea- 
sonably directed to safeguard against un- 
fair competition. It is the proverbial “shield” 
of the fair trader, not the “sword” of his 
unfair competitor. There is in this case no 
such association of ideas as was found to 
exist in the General Motors case. Our con- 
clusion is that the assailed contracts in the 
respects indicated are invalid, and that the 
injunction should be sustained. 

The decree below likewise enjoins per- 
formance of a contract made by the ap- 
pellant with the A. C. Horn Company, and 
held invalid under secs. 1 and 2 of the 
Sherman Act. That company was not a 
processor, but was given an exclusive-ter- 
ritory within which to grant sub-licenses 
to processors. The agreement; however, 
bound the Horn Company to charge more 
royalty for the use of the plates by pro- 
cessors who purchased supplies elsewhere 
than by those who bought from the ap- 
pellant. Horn was made a defendant in 
the suit below, but after the commence- 
ment of the action modified its course of 
business, afforded the plaintiff the relief it 
sought, and suit was dismissed as to Horn 


5 See International Business Corp. v. U. S., infra. 
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U. S. uv Textile Refinishers Assn 


without prejudice. Since the record shows 
only one contract of the Horn character, 
and no others in contemplation, and since 
Horn has left the unlawful combination and 
a single party may not conspire, we think 
thé issues as to the Horn contract have 


become moot. Insofar as the decree grant 
injunction against the enforcement of tl. 
Horn contract, it will be modified, and a; 
modified, 

The decree below is affirmed. 


[f] 55,115] United States v. ‘extile Refinishers Ass’n, Inc., et al. 
United States District Court, Southern District of New York. Filed May 1, 1936. 


Superseded by 1955 Trane Caszs { 68,126. 


A consent decree enjoins defendant associations and members from preventing 
millers and manufacturers from shipping cloth to non-members of defendant association, 
from fixing prices, terms and conditions for servicing of cloth, from attempting to 
enforce a scheme of allotment for the examining and sponging of cloth, and related 


activities, 


Decree 


This cause coming on to be heard this 30th day 
of April, 1936, and the several defendants having 
accepted service of process and having appeared and 
filed their answer to the petition; 

And the Petitioner and the defendants having filed 
a stipulation with the Clerk of the Court wherein 
and whereby they consent to the making and enter- 
ing of this decree; 

And the Petitioner by its coGnsel having repre- 
sented to the Court that this decree will provide 
suitable relief concerning the matters which the 
Petitioner charges in said petition and having re- 
quested that this decree be made and entered; 

And it appearing that by reason of the consent 
of the defendants to this decree and the acceptance 
of the same by the Petitioner, it is umnecessary to 
proceed with the trial of the cause or to take testi- 
mony therein or that any adjudication be made 
by the Court of the issues presented by the pleadings 
herein; f 

Now, THEREFORE, without taking any testimony or 
evidence and in accordance with such stipulation, 
which is made a part hereof, and upon the petition, 
the answer of the defendants, and the stipulation, all 
of which are being filed herewith in the Office of the 
Clerk of this Court, it is hereby ordered, adjudged 
and decreed as follows: 


I. That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto with full power and authority to 
enter this decree; and that the petition 
states a cause of action under the Act of 
Congress approved July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monop- 
olies,” commonly known as the Sherman 
Anti-Trust Act. 

II. That the defendants and each and 
all of them and each and all of their re- 
spective officers, directors, members, repre- 
sentatives, delegates, agents, servants, 
employees, and all persons acting or claim- 
ing to act on behalf of defendants or any 
of them be and they hereby are perpetually 
enjoined and restrained from carrying out, 
directly or indirectly, expressly or impli- 
edly, by any means whatsoever, any combi- 
nation or conspiracy to restrain interstate 
trade and commerce in cloth or the fin- 
ishing thereof; and from combining to 


perform or to continue to perform any of 
the following acts, conditiona or things: 


(1) Preventing millers or manufacturers 
located in states other than the State of 
New York from shipping, transporting, and 
delivering or causing the shipment, trans- 
portation, and delivery of cloth to examiners 
located within the State and Southern 
District of New York other than particu- 
larly specified members of defendant Asso- 
ciation and at prices and upon terms or 
conditions dictated, fixed, and agreed upon 
by the defendants; provided however, that 
defendants shall not be- precluded from 
entering into or enforcing any lawful ar- 
rangement with manufacturers located 
within the State of New York relating to 
the servicing by particularly specified 
members of defendant Association of cloth, 
the interstate movement of which has 
ceased; 


(2) Restraining manufacturers located 
within the State and Southern District of 
New York from shipping, transporting and 
delivering cloth to examiners located in 
states other than the State of New York; 
provided however, that defendants may 
enter into any lawful agreements with such 
manufacturers for the exclusive servicing 
of their cloth within the State of New 
York; 


(3) Restraining examiners located in 
states other than the State of New York 
from receiving, accepting, examining, 
sponging, transporting or delivering cloth 
to or for manufacturers located within the 
State and Southern District of New York; 
provided however, that defendants may 
enter into any lawful agreements with such 
manufacturers for the exclusive servicing 
of their cloth within the State of New 
York; 


(4) Restraining any persons who are not 
members of defendant Association from 
entering into or continuing to conduct in 
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interstate commerce an examining and 
sponging business; 

(5) Restraining any persons who are not 
members of defendant Association from 
entering into or continuing to conduct in 
interstate commerce an examining and 
sponging business except at prices or upon 
terms and conditions dictated, fixed and 
agreed upon by the defendants; 

(6) Carrying on the business of exam- 
ining and sponging cloth in interstate trade 
and commerce in accordance with or pur- 
suant to any understanding or agreement 
among themselves as to prices and terms 
for examining and sponging cloth to be 
charged to or imposed upon manufacturers 
located in states other than the State of 
New York, and from fixing by agreement 
uniform and non-competitive prices to be 
charged for examining and sponging such 
cloth for such manufacturers; and from 
quoting or charging such prices so fixed 
and from refraining from quoting and 
charging prices other than those so fixed 
with regard to examining, finishing or 
sponging such cloth for such manufac- 
turers. 

(7) Enforcing the scheme of allotment 
described in the petition herein with regard 
to cloth shipped directly from mills located 
in states other than the State of New York 
to examiners located within the State and 
Southern District of New York and con- 
signed to manufacturers within the State 
and Southern District of New York by 
means of refusals to relinquish possession 
of such cloth to such manufacturers, pro- 
vided however, that this shall not prevent 
the enforcement by other means of the 
collection rules and agreements in effect 
at the date of entry of this decree and 
‘ the price and allotment rules and agree- 
ments by defendant Association in regard 
to the relationships between such exam- 
iners and such manufacturers referred to 
in the decision of the Appellate Division 
of the Supreme Court of the State of New 
York, First Department, dated June 2, 1933, 
in an action by New York Clothing Manu- 
facturers’ Exchange Inc. et al. v. Textile 
Finishers Association Inc. reported in 238 
App. Div. 444: 

(8) Allotting or attempting to allot 
manufacturers located in states other than 
the State of New York to members of 
defendant Association conducting exam- 
ining and sponging businesses within-the 
State and Southern District of New York 
and from compelling any such manufac- 
turers to furnish their cloth to any such 
members for purposes of examining and 
sponging or otherwise and from enforcing 
or attempting to enforce against such 
manufacturers the scheme of allotment 
described in the petition herein or any 
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similar scheme of allotment in the manner 
or by any of the means following or in 
any similar manner or by any similar 
means, to wit: ) 

A. Following and spying upon or causing 
others to follow or spy upon manufacturers 
located in states other than the State of 
New York or their employees; 

B. Concerted refusals of members of the 
defendant Association to examine and 
sponge cloth for manufacturers located in 
states other than the State of New York; 

C. Concerted refusals of the defendant 
Examiners Union or its members to work 
upon or handle cloth for manufacturers 
located in states other than the State of 
New York; 

D. Concerted refusals of defendant 
Teamsters Union or its members to load, 
unload, transport or deliver cloth for man- 
ufacturers located in states other than the 
State of New York. 

(9) Aiding, abetting or assisting individ- 
ually or collectively, others to do any of 
the things which the defendants are herein 
restrained from doing. 

III. That the terms of this decree shall 
be binding upon and shall extend to each 
and every one of the successors in interest 
of any and all of the corporate defendants 
herein and to any and all corporations, 
copartnerships and individuals who may 
acquire the ownership and control directly 
or indirectly of the property, business and 
assets of the corporate defendants whether 
by merger, consolidation, reorganization or 
otherwise. 

IV. That this decree shall not apply to 
the shipments from millers located in 
states other than the State of New York 
directly to manufacturers located within 
the State of New York, or to shipments of 
cloth from,millers to examiners located 
within the State of New ‘York for the 
account of manufacturers located within 
the State of New York, the interstate 
movement of which has ceased by reason 
of storage or otherwise before the same 
are serviced for such manufacturers or to 
relationships between defendants and man- 
ufacturers located in the State of New 
York insofar as the same do not restrain 
interstate commerce, and shall not in any 
way impair the rights of defendants to 
continue and enforce the program, agree- 
ment and by-laws sustained by the Appel- 
late Division of the Supreme Court of the 
First Department in a decision dated June 
2, 1933, in the action by New York Clothing 
Manufacturers’ Exchange Inc. et al. v. Textile 
Finishers Association, Inc. et al. reported in 
238 App. Div. 444, insofar as the same 
relate to intrastate business and are not 
subject to the provisions of the Federal 
Anti-Trust Laws. 
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V. That jurisdiction of this cause be and 
it is hereby retained by the Court for the 
purpose of taking such other action or 
adding to the foot of this decree such other 
telief, ff any, as may become necessary or 
appropriate to enforce this decree and for 
the purpose of entertaining and acting 


upon at any time hereafter any application 
for modification or otherwise which any of 
the parties may make with respect to this 
decree. 
Dated, New York, April 30, 1936. 
Jurtan W. Macx, United States Circuit 
Judge. 


[{[ 55,116] La Chappelle v. United Shoe Machinery Corp’n. 


District Court of Massachusetts. 


Decided February 25, 1936. 


In an action for treble damages under the Clayton Act, the plaintiff is bound to 
allege a specific violation of a prohibition contained in the anti-trust laws before recov- 
ery can be had, and it is not enough to state a series of acts which are not violative of 
either the Clayton or Sherman Act, but which violate the spirit of such laws. 


La Rue Brown, W. W. Hart, and Horace P. 
Moulton, all of Boston, Mass., for plaintiff. 

John L. Hall (of Choate,, Hall & Stewart), of 
Boston, Mass., for defendant. 

SweEENEy, District Judge. 

The plaintiff brings this action for treble 
damages under 15 U.S.C.A. §15, setting 
forth that he is an inventor of shoe- 
bottoming machinery which is valuable to 
industry, but that he is unable to market 
his invention because of a monopoly ex- 
isting in the defendant, and because of a 
condition, agreement, and understanding 
between the defendant and its lessees that 
the latter shall not use the machinery of a 
competitor of the defendant. 

In the case of Baran v. Goodyear Tire & 
Rubber Company (D. C.) 256 F. 570, which 
is relied upon by the defendant as a ground 
of demurrer, the complainant set out in one 
cause of action facts which in reality con- 


stituted two causes of action; had inter- 
mingled violations of the Clayton Act (38 
Stat. 730) with violations of the Sherman 
Act (15 U.S. C. A. § 1-7, 15 note); and the 
court ordered a separation of these causes 
of action. See Baran v. Goodyear Tire & 
Rubber Company (D..C.), 256 F. 571. In 
the instant case the plaintiff sets forth in 
one cause of action a series of acts, which 
in and of themselves do not purport to 
violate the Sherman or the Clayton Act, 
but contends that such acts are but a part 
of the whole general plan which is the 
basis of this cause of action. At page 3 of 
the memorandum of law filed by the plain- 
tiff, he states: 

“The plaintiff cannot recover because the defend 
ant has a monopoly of inventors, he cannot recover 
because the defendant has conspired to monopolize 
trade, he cannot recover because the defendant is in 
a position of absolute dominance in his particular 


line; but unite all these allegations in a uniform 
whole and add to it that he is an inventor of the 


machines involved in the monopoly and has veen 
deprived of his business by reason of the various 
steps of the defendant in acquiring and maintaining 
its monopoly, and we have the single cause of action 
upon which this suit is based.”’ 

While there is some question whether 
the ‘statute under which this action is 
brought is penal in character [see Amert- 
can Banana Co. v. United Fruit Co. (C. C.), 
153 F. 943] or not [see Baush Mach. Tool 
Co. v. Aluminum Company of America 
(C. C. A.), 63 F. (2d) 778-780} never- 
theless it is an action for treble dam- 
ages and ought to be strictly construed. 
I am inclined to believe that the plaintiff 
is bound to allege a specific violation of a 
prohibition contained in the anti-trust laws 
before recovery can be had, and that it is 
not enough to merely state a series of acts 
which in and of themselves are not vio- 
lative of either the Clayton or the Sher- 
man Acts, and add to this one or two other 
elements which are clearly outside the 
Sherman and Clayton Acts and have a re- 
sulting cause of action which may violate 
the spirit of the anti-trust laws. 


In Swift & Co. v. United States, 196 U. S. 
375, 25 S. Ct. 276, 49 L. Ed. 518, which is 
cited by the plaintiff in support of his bill, 
after the plaintiff had set forth ull his spe- 
cific charges, there was a general allegation 
that the defendants were conspiring with 
one another, the railroads, and others to 
monopolize the supply and distribution of 
fresh meat throughout the United States. 
This alleges a distinct violation of the anti- 
trust laws, and when all these specific 
charges are read in the light of that alle- 
gation, the bill was maintainable. 

I do not feel that the plaintiff has set 
forth a cause of action concisely and with 
substantial certainty, and the demurrer is 
therefore sustained. 
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[55,117] Warner Bros. Pictures, Inc., v. United States. 


Supreme Court of the United States. 


May 25, 1936. 


On appeal from the District Court of Missouri. 


A decree dismissing a suit to enjoin a conspiracy in restraint in trade in violation 
of the Sherman Act, without prejudice to the right of the United States to bring any 
similar proceeding against the same defendants with respect to the same subject matter, 


is affirmed. 


Per Curiam: The motion of the appellee 
to affirm is granted and the decree is 
affirmed. Chicago & Alton R. R. Co. v. 
Union Rolling Mill Co., 109 U. S. 702, 713- 
715; Pullman’s Car Co. v. Transportation Co., 


171 U. S. 138, 145-146; McGowan v. Colum- 
bia River Packers’ Ass’n, 245 U. S. 352, 358; 
Ex parte Skinner & Eddy Corp., 265 U. S. 86, 
93-94; Jones v. Securities & Exchange 
Comm’n, — U. S. — (decided April 6, 1936). 


[f 55,118] Bernard R. Gogel v. American Telephone & Telegraph Company, Western 
Electric Company, Incorporated and Electrical Research Products Inc. 
United States District Court, Southern District of New York, May 23, 1936. 


In a private suit for damages because of defendants’ violations of the Anti-Trust 
laws, plaintiff must show affirmatively and in what manner he was injured by defend- 


ant’s acts. 
Memorandum 

Kwox, D. J. Assuming for the purposes 
of the instant motion that the acts of de- 
fendants, as alleced by plaintiff, were vio- 
lative of both the Sherman and Clayton 
Acts, the complaint, in my opinion, fails 
to set forth a cause of action. Were the 
United States complainant, it is conceivable 
that the pleading might be sufficiently 
strong to withstand a motion to dismiss. 
But, plaintiff sues not in a public, but pri- 
vate, capacity. Consequently, he must 
show affirmatively, and in what manner, 
the defendants’ acts have injured his as- 
signor. So far as I am able to discern, 
his allegations in such behalf are confined 
to paragraphs 4, 25, and 37 of the com- 
plaint. Giving them the full scope of their 
respective contents, they fall short of show- 
ing a casual connection to the wrongs in 
which defendants engaged. i 

If, as must be granted, that plaintiff's 
assignor was engaged in the business of 
leasing sound recording equipment, it does 
not follow necessarily that defendants are 
responsible for its inability to continue 
therein. A variety of circumstances, quite 
unconnected with defendants, may have 
been productive of such disaster as came 
about. Whether plaintiff’s assignor suf- 
fered the loss of a single contract, or many 


that were outstanding over the period of 
defendants’ alleged unlawful conduct, is 
not revealed. The mere averment of his 


‘own conclusion that he “was prevented 


and torclosed trom carrying on (the busi- 
ness alleged in paragraph four of the com- 
plaint) due to the acts and conspiracy 
complained of herein” falls short of a “plain 
and concise statement of the facts” as re- 
quired by the Civil Practice Act. The 
monopolistic characteristics of defendants’ 
business operations are set forth graphically, 
and at length, but the pleading under at- 
tack is singularly free of revelation as to 
what the assignor was doing, as well as 
the manner in which its operations were 
curtailed and frustrated by. defendants 


Three million dollars, the sum alleged 
as plaintiff’s damage, is a sizeable amount. 
From all that is declared, there is no rea- 
sonable relationship between the damages, 
demanded and the acts of defendants. Con- 
ceivably, the damages asked may be out 
of all proportion to the injury sustained. 

For the reasons specified, I shall grant 
the instant motion with leave to plaintiff 
to amend his complaint in such manner as 
will adequately state the manner in which 
he has suffered injury, and with such par- 
ticularity as to inform defendants of the 
facts against which they must defend 
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Mayo et al. v. Dean 


[55,119] Walter R. Mayo, et al. v. J. Clyde Dean. 


United States Circuit Court of Appeals, Fifth Circuit. 


May 22, 1936. 


Sherman Act—Conspiracy—The court held that the evidence sustains the conclusion 
that a number of persons acted in concert to prevent the unloading of a vessel engaged 


in interstate commerce by threats, intimidation and acts of violence. 


There was no 


contract and no dispute between the vessel owner and the union as to hours or wages 
or working conditions. There was simply an attempt by the union to compel by drastic 


means the making of an initial contract. 


This wi 


s sufficient to show a conspiracy in 


N 


violation of the Sherman Act and warranted the issuance of an injunction. 


Appeal from the District Court of the 
United States for the Western District of 
Louisiana. 

Before Foster, Sibley and Walker, Cir- 
cuit Judges. 

FOSTER, Circuit Judge: In this case 
the following facts appear from the record. 
Appellee, J. Clyde Dean, plaintiff below, 
is the owner of the towboat Corinne Dean 
and a number of barges and is engaged in 
transporting freight on regular schedules 
between points in Louisiana and Texas, 
through the Intercoastal Canal. He car- 
ries a crew for the purpose of loading and 
unloading freight and at some landings em- 
ploys extra help if needed. On July 11, 1934, 
the tug with a barge arrived at the port 
of Lake Charles, Louisiana. When the 
master of the tow attempted to unload 
freight he was stopped by a crowd of men 
on the wharf, some of whom announced 
they were members of the International 
Longshoremen’s Union and demanded that 
they be employed to unload the boat. The 
master refused to accede to their demands 
and unloading was prevented by this crowd 
by threats and intimidation and acts of 
violence. An appeal for protection was 
made in vain to the sheriff of the parish 
and to the mayor of the city. W. R. Mayo, 
president of local union No. 1214 of the 
International Longshoremen’s Association 
at Lake Charles and the representative of 
the parent organization was present at the 
iconference with the mayor and on the 
wharf when unlbading of the barge was 
prevented but disclaimed knowledge of any 
acts of violence. However, he made de- 
mand on Dean that the International Long- 
shoremen’s Association be employed, telling 
him that the barge would not be unloaded 
until the union did the work. Appellee 
made other efforts to unload his boat but 
was always prevented by intimidation from 


doing so and the voyage was delayed for 
a considerable time. Dean then filed this 
bill praying for interlocutory and final in- 
junctions, alleging violation of the Sher- 
man Anti-Trust Law by a conspiracy 
between the named defendants and others 
unknown to interfere with interstate com- 
merce. Appellants objected to the issuance 
of the injunction on the ground that the 
court was without jurisdiction because 


plaintiti had not complied with the pro- 
visions of the Act of March 23, 1932, some- 
times referred to as the Labor Injunction 
Act and the Norris-LaGuardia Act, which 
denies injunctive relief in labor disputes 
where the complainant has failed to make 
reasonable effort to settle the dispute with 
the aid of available governmental ma- 
chinery for mediation or by voluntary arbi- 
tration. The District Court sustained this 
objection and denied the preliminary in- 
junction but retained the bill to allow plain- 
tiff to comply with the act. Thereafter 
plaintiff solicited mediation by the Depart- 
ment of Labor and a mediator was sent 
to Lake Charles. Approximately a week 
was spent by both sides with the mediator 
trying to reach an agreement but nothing 
was accomplished because Dean would not 
make a closed shop agreement and pay 
wages at the rates demanded and the 
unions would not recede from their position. 

The court heard the evidence in open 
court and found facts specifically as re- 
quired by section 7 of the act. Judgment 
was then entered in favor of plaintiff and 
a final injunction issued restraining the de- 
fendants, Walter R. Mavo, Frank Graham, 
Arthur McCurtis, W. M. Stewart, the In- 
ternational Longshoremen’s Association, 
locals Nos. 1214 and 1180 of that organiza- 
tion, their employees and agents and all 
other persons combining and conspiring 
with them, from trespassing on the private 
wharves of complainant; from stopping the 
loading or unloading of his vessels by in- 
timidation, threats, abuse or physical force 
or endeavoring to do so; but permitting 
the unions to maintain two pickets from 
each organization, in the street, not less 
than 50 feet from plaintiff's warehouse, and 
to use peaceful means of persuasion in 
furtherance of their cause. 

Appellants contend: (1) that the evidence 
was not sufficient to show a conspiracy 
to interfere with interstate commerce; (2) 
that the court was without jurisdiction be- 
cause plaintiff had not agreed to submit 
to arbitration; and (3) that the injunction 
could not run against defendants McCurtis 
and Stewart because there was no evidence 
of actual participation in or actual au- 
thorization of the commission of the overt 
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There is conflict in the evidence but a 
clear preponderance sustains the conclu- 
sion that a number of persons, including 
members of the International Longshore- 
men’s Association of Lake Charles, acted 
in concert to prevent the unloading of a 
vessel engaged in interstate commerce by 
threats, intimidation and acts of violence 
and that the work of unloading the vessel 
and the continuation of the voyage were 
delayed. From time immemorial it has 
been the right of a vessel owner to employ 
her crew to load and unload her and to 
carry a sufficient crew for that purpose. 
There was never any contract between 
Dean and the labor union. There was nc 
dispute between them as to hours or wages 
or working conditions. There was simply 
an attempt by the union to compel by 
drastic means the making of an initial con- 
tract. The result was an invasion of plain- 
tiff's right of property which would have 
resulted in irreparable injury, for which 
he had no remedy at law, and was a direct 
interference with interstate commerce. 
This was sufficient to show a conspiracy 
in violation of the Sherman Act and war- 
ranted the issuance of an injunction. 

The second contention is based on sec- 
tion 8 of the act. Appellee contends the 
act has no application. So far as we are 
advised, neither the Supreme Court nor 
any Federal Court of Appeals has had oc- 
casion to construe the Act of March 23, 
1932. We are not required to do so in 
this case. Appellants invoked the act. The 
District Court ruled with them. Since he 
prevailed, appellee is not now in a position 
to complain. We express no opinion as 
to the applicability of the act. The pro- 
vision of the section is that injunctive relief 
shall not be granted to any complainant 
who has failed to make every reasonable 
effort to settle the dispute with .the aid 
of available governmental machinery of 
mediation or by voluntary arbitration. 
Conceding, without so deciding, that the 
act applies, we consider it was fully com- 
plied with by complainant by availing him- 
self of the services of the mediator of the 
Department of Labor. He was not obliged 
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to propose both mediation and arbitration. 
One or the other would be sufficient. 

As to the third contention of appellants 
it is true there is no direct evidence that 
appellants, McCurtis and Stewart, who are 
respectively president and secretary of a 
local union No. 1180 of the International 
-Longshoremen’s Association, were present 
when any of the overt acts were committed. 
The contention that the injunction should 
not run against them is based on the pro- 
visions of paragraph 6 of the act. Again 
conceding, purely for the purpose of argu- 
ment, that the act applies, the provision 
of the section is that no officer or member 
of any association participating or inter- 
ested in a labor dispute shall be held re- 
sponsible or liable in any court of the 
United States for the unlawful acts of any 
individual or officer, member or agent of 
the association except upon clear proof of 
actual participation in or actual authoriza- 
tion of such act or ratification of such act 
after actual knowledge thereof. This might 
prevent punishment for contempt or the 
recovery of damages but clearly was not 
intended to apply to the issuance of an 
injunction to prevent future acts of coercion 
in a case where such relief would be proper. 

On the whole case we are convinced 
that a conspiracy, which resulted in an 
unwarranted and unreasonable interference 
with interstate commerce existed. The 
proof is sufficient to support the conclu- 
sion that members and at least one official 
representative of the International Long- 
shoremen’s Association and the local unions 
of that organization participated in the at- 
tempted coercion of plaintiff in furtherance 
of the conspiracy. It would be useless to 
issue an injunction against an organization 
unless it also restrained the constituted 
officers. The injunction properly issued 
against the named defendants and all others 
conspiring with them. U. S. v. Working- 
men’s Amalgamated Council, 54 F. 994, af- 
firmed 57 F. 85; Loewe v. Lawlor, 208 U. S. 
274; Bedford Cut Stone Co. v. Stone Cut- 
ters’ Association, 274 U. S. 37. 


The record presents no reversible error. 
Affirmed. 


[] 55,120] Federal Trade Commission v. Southern Premium Manufacturing Com- 
pany, a Corporation, in its own name and right, and trading as Ryan Candy Company. 


United States Circuit Court of Appeals for the Fifth Circuit, June 1, 1936. 


An order of the Federal Trade Commission enjoining a candy manufacturer from 
selling to jobbers, wholesalers and retailers, candy so packed and assembled that sales 
of such candy to the general public may be made by means of a lottery, gaming device, 
or gift enterprise, is affirmed in a consent decree. 


Affirming Federal Trade Commission Complaint No. 2270. 
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Federal Trade Commission v. Southern Premium Mfg. Co. 


_The Federal Trade Commission, Peti 
tioner herein, having filed with this Court 
on, to wit, April 22, 1936, its application for 
the enforcement of an order to cease and 
desist issued by it against the Respondent, 
under date of June 25, 1935, under the pro- 
visions of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An 
Act to Create a Federal Trade Commis- 
sion, to define its powers and duties, and 
for other purposes” (38 Stat. 719, 15 U. S. 
C. A. Sec. 45); and said Petitioner, having 
also certified and filed herein, as required 
by law, a transcript of the entire record in 
the proceeding lately pending before it, in 
which said order to cease and desist was 
entered, including all the testimony taken 
and the report of said petitioner; and Re- 
spondent having subsequently filed his an- 
‘swer to said application for enforcement, 
in which answer Respondent stated it was 
not willing to contest said application for 
enforcement or the proceedings based 
thereon, and in which answer said Re- 
spondent consented that this Court might, 
upon said application and Respondent’s 
answer thereto, and upon the pleadings, 
testimony, and proceedings set forth in the 
transcript aforesaid, make and enter its de- 
cree affirming said order to cease and desist 
and commanding Respondent, its officers, 
directors, agents, representatives, and em- 
ployees, to comply therewith— 


Now, Therefore, It Is Hereby Ordered, 
Adjudged and Decreed, that said order to 
cease and desist, issued by the Federal 
Trade Commission, Petitioner herein, un- 
der date of June 25, 1935, be and the same 
hereby is affirmed. 


And It Is Hereby Further Ordered, Ad- 
judged and Decreed that the respondent, 
Southern Premium Manufacturing Com- 
pany, a corporation, in its own name and 
right and trading as Ryan Candy Company, 
its officers, directors, agents, representa- 
tives, and employees, in the manufacture, 
sale and distribution in interstate com- 
merce, of candy and candy products, do 
cease and desist from: 


(1) Selling and distributing to jobbers and whole- 
sale dealers for resale to retail dealers, and to retail 
dealers direct, candy so packed and assembled that 
sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming 
device, or gift enterprise. | . ; 

(2) Supplying to or placing in the hands of retail 
and wholesale dealers and jobbers, packages or as- 


sortments of candy which are used or may be used 
without alteration or rearrangement of the contents 
of such packages or assortments, to conduct a lot- 
tery, gaming device, or gift enterprise in the sale 
or distribution of the candy or candy products con- 
tained in said assortments to the public. 

(3) Packing or assembling in the same package 
or assortment of candy for sale to the public at 
retail, pieces of candy of uniform size, shape, and 
quality, having centers of a different color, together 
with larger pieces of candy, which said larger pieces 
of candy are to be given as prizes to the person 
procuring a piece of cardy with a center of a par- 
ticulay celer. 

(4) Supplying to or placing in the hands of whole- 
sale dealers and jobbers, assortments oi cepd¥ 
together with a device commonly called a push ecard 
or punch board, for use or which may be used 1a 
Ae buds or selling said candy to the public at 
retail. 

(5) Furnishing to wholesale dealers and jobbers a 
device commonly called a push card or a punch 
board, either with packages or assortments of candy 
or candy products or separately, bearing a legend 
or legends or statements informing the purchaser 
that the candy or candy products are being sold to 
the public by lot or chance or in accordance with a 
sales plan which constitutes'a lottery, gaming de- 
vice, or gift enterprise. 

(6) Selling and distributing to concessionaires 
with, and to operators, managers, and proprietors 
of, burlesque theatres, traveling shows, tent shows, 
medicine shows, circuses and carnivals, and other 
similar places of amusement, candy so packed and 
assembled that sales of such candy to the general 
public are to be made, or may be made, by means of 
a lottery, gaming device or a gift enterprise. 

(7) Supplying to, or placing in the hands of, con- 
cessionaires with, and operators, managers, and: 
proprietors of, burlesque theatres, traveling shows, 
tent shows, medicine shows, circuses and carnivals 
and other similar places of amusement, packages or 
assortments of candy which are or may used 
without alteration or rearrangement of the contents 
of such packages to conduct a lottery, gaming device: 
or_a gift enterprise in the sale or distribution of the 
candy or candy products contained in said package 
or assortment to the public. 

(8) Packing or assembling in the same assortment, 
packages or small boxes of candy for ultimate sale 
to the public, which individual packages or small 
boxes pecandy are of uniform appearance, but which 
contain other articles of merchandise of varying. 
value. 

(9) Furnishing to concessionaires with, or oper- 
ators, managers or proprietors of, burlesque theatres, 
traveling shows, tent shows, medicine shows, circuses 
and carnivals and other similar places of amusement, 
assortments of candy consisting of individual pack- 
ages or small boxes of candy for resale to the public, 
which individual or small boxes of candy are of uni- 
form appearance, but which contain articles of 
merchandise of varying value. 


And It Is Hereby Further Ordered, Ad- 
judged and Decreed, that the Respondent, 
Southern Premium Manufacturing Com- 
pany, trading as Ryan Candy Company, 
within thirty (30) days after the service 
upon it of this decree, shall file with the 
Federal Trade Commission a report in 
writing setting forth in detail the manner 
and form in which it has complied with this 
decree. 
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Federal Trade Com. v. Sifers 


[55,121] Federal Trade Commission v. H. I. Sifers, Individually, and Trading as 


The Sifers Confection Company. 


United States Circuit Court of Appeals, Eighth Circuit. 


June 4, 1936. 


On application for enforcement of an order of the Federal Trade Commission. 


The Court affirms an order of the Federal Trade Commission forbidding a candy 
manufacturer to sell candy so packed and assembled that it can readily be resold by 
lottery, or to furnish push cards or punch boards with the candy. 


Affirming Federal Trade Commission Complaint No. 2276. 


[Commission seeks enforcement of order] 


In the above entitled cause, petitioner, 
Federal Trade Commission, filed in this 
Court on the 2nd day of March, 1936, its 
printed petition asking for a decree of this 
Court affirming, and providing for the en- 
forcement of a certain order to cease and 
desist issued by said Commission on the 
25th day of June, 1935, against respondent 
herein, commanding respondent to cease 
and desist from the use of certain methods 
of competition alleged to constitute the use 
of unfair methods of competition within 
the intent and meaning of Section 5 of the 
Act of Congress entitled “An Act to Create 
a Federal Trade Commission, to define its 
powers and duties and for other purposes,” 
approved September 26, 1914. 


On said day petitioner also filed in this 
Court a complete transcript of the entire 
record in the said proceeding before said 
Federal Trade Commission, including all 
the testimony taken and the report and 
order of the Commission. 


On said day petitioner also filed in this 
Court the required number of printed 
copies of its brief in support of said peti- 
tion. 

Petitioner has also filed in this Court 
sworn proof that petitioner had served 
upon respondent printed copies of said 
transcript and of said brief. 


[Respondent consents to order] 


Respondent as of this date, to-wit: June 
4, 1936, filed in this Court in this cause a 
certain written statement in which he de- 
clared his purpose to refrain from contest- 
ing the petition herein, and consented that 


this Court may sign the order asked for 
by petitioner, if it is in proper form. 
[Commission order affirmed] 


This cause now coming on for consider- 
ation and decision upon the petition herein, 
upon such proof of service, upon said writ- 
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ten statement so filed by respondent, and 
upon the pleadings, testimony, and pro- 
ceedings set forth in-said transcript, and 
the Court being of the opinion that said 
order to cease and desist so issued by said 
Commission on the 25th dav of June, 1935, 
ought to be in all things affirmed. 


It is now Ordered, Adjudged and De- 
creed that said order to cease and desist 
be, and the same hereby is, in all things 
affirmed: 


It is further Ordered, Adjudged and De- 
creed that the respondent, H. IJ. Sifers, 
individually and trading as Sifers Confec- 
tion Company, his agents, representatives, 
and employees, in the manufacture, sale 
and distribution in interstate commerce, of 
candy and candy products, do cease and 
desist from: 


(1) Selling and distributing to jobbers and whole- 
sale dealers for resale to retail dealers, candy so 
packed and assembled that sales of such candy to 
the general public are to be made or may be made 
by means of a lottery, gaming device, or gift enter- 
prise. 

(2) Supplying to or placing in the hands of 
wholesale dealers and jobbers packages or assort- 
ments of candy which are used or may be used with- 
out alteration or rearrangement of the contents of 
such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or dis- 
tribution of the candy or candy products contained 
in said assortment to the public. 

(3) Supplying to or placing in the hands of whole- 
sale dealers and jobbers assortments of candy to- 
gether with a device commonly called a push card 


or punch board for use or which may be used in 
eet DaHDE or selling said candy to the public at 
retail. 

(4) _ Furnishing to wholesale dealers and jobbers 
a device commonly called a push card or punch 
board, either with packages of candy or candy prod- 
ucts or separately, bearing a legend or legends or 
statements informing the purchaser that the candy 
or candy products are being sold to the public by 
let or chance or in accordance with a sales’ plan 
which constitutes a lottery, gaming device, or gift 
enterprise. 
_ It is further ordered that respondent, H. I. Sifers, 
individually and Trading as Sifers Confection Com- 
pany, within thirty (30) days after the service upon 
him of this order, shall fite with the Federal Trade 
Commission a report in writing setting forth in de- 
tail the manner and form in which he has complied 


oe the order to cease and desist hereinabove set 
orth. 
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Meyer v. Kansas City Southern Ry. Co 


[ 55,122] Walter E. Meyer (suing in behalf of himself and other stockholders of the 
St. Louis Southwestern Railway Company, etc.), v. The Kansas City Southern Railway 


Company, et al. 


United States Circuit Court of Appeals for the Second Circuit. 


June 22, 1936. 


. In a private suit allegedly under the Anti-Trust Laws, Federal jurisdiction is lack- 
ing when the acts alleged give rise to liability under the law of fiduciaries as well, for 
a determination of Federal law is then not necessarily involved. 


The remedies provided by the Anti-Trust Laws are held to be exclusive. 


A bill for injunctive relief against common carriers who allegedly were members 
of a conspiracy in violation of the Anti-Trust Laws fails as Section 16 of the Clayton 
Act provides that such relief can not be obtained against common carriers in respect 
to any matter subject to the jurisdiction of the Interstate Commerce Commission. 


Before: Manton, L. Hann and Aucustus 
N. Hann, Circuit Judges. 


[Summary of case] 


Appeal from the United States District 
Court for the Southern District of New 
York. Plaintiff, as a minority stockholder 
of the St. Louis Southwestern Railway 
Company, for himself and for other stock- 
holder who might join, brought a deriva- 
tive suit in equity for the benefit of the 
co! .pany against certain other railroads, 
their directors, the directors of St. Louis 
Southwestern Railway Company, certain 
banking houses and others for participat- 
ing in a conspiracy by which St. Louis 
Southwestern Railway Company was con- 
trolled to its great damage. The prayer 
sought: an accounting and adjudication of 
the defendants’ liability in damages to 
plaintiff's company; an accounting by cer- 
tain defendants for their profits in dealings 
in the stocks of the railroads concerned; 
the appointment of a receiver to sue the 
defendants for treble damages under the 
Federal Anti-Trust Laws; and injitnctive 
relief against the continuation of the con- 
spiracy. The decree below dismissed the 
cause fér lack of subject matter jurisdic- 
tion; plaintiff appeals. Affirmed. 


[Counsel] 


Cravath, De Gersdorff, Swaine & Wood, Esqs., 
attorneys for Defendants constituting the frm of 
Kuhn, Loeb & Co., individually and as co-partners 
thereof; for executors of Estate of Mortimer L. 
Schiff; for executors of Estate of Otto H. Kahn; 
aud for Jerome J. Hanauer, Wm. D. Whitney, ‘t- 
tleton Groom and Tt¥ugh A. Fulton, of Counsel. 


Bru C. Dey, George L. Buland and Charles L. 
Minor, Solicitors for Appellee Southern Pacific Com- 
pany, Hale Holden and Henry W. DeForest. 


F. G. Nicodemus, Jr., Carleton S. Hadley, A. H. 
Kiskaddon, H. Brua Campbell, Counsel for defend- 
ants E. Roland Harriman, Alfred H. Swayne, Wil- 
liam W. Cumberland, Winslow S. Pierce, Frank M. 
Gould and Central Hanover Bank and Trust Com- 
pany, as Executors under the Last Will and Testa- 
ment of Edwin Gould, deceased, solicitors for 
Defendant-Appellee St. Louis Southwestern Railway 
Company. 


Hines, Rearick, Dorr & Hammond, Esqs., solici- 
tors for appellees, Miscouri-Kansas-Texas Railroad 


Company, Charles D. Hilles, Willis D. Wood, Rich- 
ard H. Swartwout, John W. Platten and James I. 
Bush. 


Samuel Untermyer, Samuel J. Moore, solicitor for 
Defendants The Kansas City Southern Railway Com- 
pany, Leonor F. Loree, William C. Loree, Samuel 
McRoberts, Andrew J. Miller, Arthur Turnbull, Pier- 
pont V. Davis, and William J. Hutchinson. 

Marcus L. Bell, solicitor for Charles Hayden, 
Jere A. Downs, Frederick H. Baird, Claude W. 
Peters, Richard F. Hoyt, Lester Watson, Charles H. 
Connfelt, Clarkson Potter, Prescott Bigelow, Frank 
E. Gernon, John R. Dillon, Robert G. Stone, Herbert 
G. Bell and Richard L. Morris. 

Van Vorst, Siegel & Smith, solicitors for Defend-+ 
ants-Appellees, Ladenburg, Thalmann & Co. and 
Executors of Mason B. Starring, deceased. Alex- 
ander B. Siegel, of Counsel. 

Cullen & Dykman, solicitors for Appellees, Frank 
Bailey, William M. Grove, Charles B. Stuart, Halsey 
Stuart & Co., Inc., and Harold L. Stuart, Jackson 
A. Dykman, of Counsel. 

Clarence G. Bernheimer, solicitor for Appellee Lec 
S. Bing. 

Bruce R. Duncan, solicitor for Appellee Arthur FH. 
Waterman. 

Walter E. Meyer, Plaintiff-Appellant appearing in 
Person and Solicitor for Intervening Plaintiffs-Ap- 
pellants, Samuel C. Coleman and Leon Ulman, of 
Counsel. 

[Violation of Interstate Commerce Act 

and Anti-Trust Laws alleged] 


Manton, Circuit Judge—The bill of 
complaint was dismissed below on motions 
for want of subject matter jurisdiction. 
Appellant, a stockholder of the St. Louis 
Southwestern Railway Co. (St. Louis. 
Southwestern hereafter), brought a deriva- 
tive suit in equity for the benefit of the 
company to recover from appellees, rail- 
roads, bankers, directors and investors in 
stock for alleged damages to the St. Louis 
Southwestern. The bill of complaint al- 
leges that certain banking houses and oth- 
ers conspired to use the funds of a railway 
company already in their control, to con- 
trol other railroads in deliberate disregard 
of § 5, paragraphs 2 and 3 of the Interstate 
Commerce Act, (40 U. S. C. A. §5), and 
that in executing this plan without previous 
authorization from the Interstate Com- 
merce Commission, the conspirators vio- 
lated the Sherman Act, the Clayton Act, 
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and the Interstate Commerce Act. It is 
alleged that the St. Louis Southwestern, 
in which plaintiff held stock, came under 
the control of the conspirators and suffered 
severe losses. 


[Combination of railroads alleged] 


The theory of the appellant’s suit is that 
the appellee railroads became parties to 
the conspiracy to acquire control and by 
abuse of their controlling position diverted 
trafic from and took unlawful advantage 
of their competitor, the St. Louis South- 
western, which, in turn, was damaged 
through the diversion of traffic, the impair- 
ment of vyaluable trafic relations with 
other roads, uneconomical and inefficient op- 
eration of its lines, and the waste and 
misuse of its funds. The banking firms 
and individuals sued are said to have profit- 
ed through their holdings and dealings in 
the stock of the railroads in the illegal 
combination. 


[Damages and injunctive relief asked] 


The prayer for relief asks for an ac- 
counting to the St. Louis Southwestern 
and that the appellees be adjudged to be 
liable to it in damages, in a large sum. It 
asks that other appelleés account to it for 
their profits in dealings in the stock of 
the St. Louis Southwestern and also in 
the stock of the other railroads which 
were participants in the conspiracy. It 
asks for the appointment of a receiver for 
the special purpose of instituting suit 
against the defendants for treble damages 
under the Anti-Trust Laws and prays for 
injunctive relief against the continuation 
of the conspiracy and in other respects. 

[Jurisdiction based on Anti-Trust Laws] 


The bill states that “The ground upon 
which the jurisdiction of this Court de- 
pends is that this suit includes matters in 
controversy arising under the laws of the 
United States. That this suit involves the 
construction and interpretation of Title 15, 
Sections 1-7 of the United States Code 
Annotated, commonly known as the Sher- 
man Act, and Title 15, Sections 12-27 of the 
United States Code Annotated, commonly 
known as the Clayton Act.” This is said 
to appear because the control of the St. 
Louis Southwestern by the conspirators 
was not only a breach of the fiduciary 
duties defendants owed St. Louis South- 
western and its minority stockholders by 
reason of their control, but was also a 
violation of the Federal Anti-Trust laws. 
Further, the means adopted and the end 
attained in carrying out the common play 
are characterized as violations of the Ant; 
trust laws. In addition, the prayer for 4 
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receiver for St. Louis Southwestern to 
sue on .any causes of action it may have 
under the Anti-trust laws and the allega- 
tions supporting this prayer, are advanced 
to show that the court, in determining 
whether a receiver should be appointed, 
must consider whether there are substan- 
tial grounds for believing the company has 
such causes of action under federal law. 

The appellant disclaims any purpose to 
recover for damages under the provisions 
of §7 of the Sherman Act [July 2, 1890, 
c. 647, § 7, 26 Stat. 210] or § 4 of the Clayton 
Act [@ct- 15, 1914; \c, 323,84, 38 Stat, 
731]. Such an action could not be main- 
tained in equity. Fleitmann v. Welsbach 
Street Lighting Co., 240 U. S. 27; Decoratize 
Stone Co. v. Building Trades Council, 23 Fed 
2, 426 (C. C. A. 2), certiorari denied, 277 
U. S. 594. Nor would a stockholder’s de- 
rivative action lie at law. United Copper 
Securities Co. v. Amalgamated Copper Co., 
244 U.S. 261. If the plaintiff were seeking 
injunctive relief under § 16 of the Clayton 
Act, he would face dismissal on the merits. 
GORGE LiKe, (COs Os IMs SH Go Ik IK. (Coy, 2S 
Fed. 2, 822 (C. C. A. 4), certiorari denied, 
277 U. S. 588; Continental Securities Co. wv. 
Michigan Central R. Co., 16 Fed. 2, 378 
(C. C. A. 6), certiorari denied, 274 U. S. 
741. Cf. General Investment Co. v. N. Y. C. 
IK, (EO, AL WS, Sy ZAS. 


The appellant relies on the doctrine an- 
nounced in Smith v. Kansas City Title & 
Trust Co., 233 U. S. 180, 199, that 
“the general rule is that where it appears from the 
bill or statement of the plaintiff that the right to 
relief depends upon the construction or application 
of the coystitution or laws of the United States, and 
that such federal claim is not merely colorable, and 
rests upon a reasonable foundation, the District 
Court has jurisdiction under this provision.” [Judicial 
Code, § 24.] See rlso Cohens v. Virginia, 6 Wheat. 
(19 U.S.) 264, 378. 


[Statutory remedies held exclusive] © 


The contention seems to be that this suit 
may be maintained under the principles of 
Southern Pacific Co. v. Bogert {250 U. S. 483) 
and that the federal court has jurisdiction 
because the damaging acts of the appellees 
were not only violations of their fiduciary 
duties, but were also violations of the Anti- 
trust acts, and that in determining the ap- 
pellees’ liabilities, the court must construe 
or interpret the anti-trust statutes. But 
so far as the appellees are liable for a breach 
of the fiduciary duties to minority stock- 
holders imposed upon them by reason of 
their control of the St. Louis Southwestern, 
it is immaterial that their breaches of faith 
to the appellant also involved violations of 
federal statutes.. The appellees’ liability 
would be complete though their acts were 
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not public offenses and a determination of 
federal law is thus not necessarily involved. 
As to the appellees sought to be held for 
their participation in the alleged conspir- 
acy, the remedy provided by the statutes 
violated, is exclusive. Decorative Stone Co. 
v. Building Trades Council, 23 Fed. 2, 426 
(C. C. A. 2), certiorari denied, 277 U. S. 
594. 

Three District Court cases are cited to 
support an opposite conclusion. Hand v. 
Kansas City Southern Ry. Co. (33 Fed. 2, 
712 [S. D. N. Y.]); Gutterman v. Penn. R. 
Co. (48 Fed. 2, 851 [N: D. N. Y.]); Venner 
u. Penn. Steel Co. (250 Fed. 292 [D. N. J.]). 

In. the Venner case, the court discussed 
only the motion granted to quash a sub- 
poena because of faulty venue. Nothing in 
the decision tends to show what the action 
of the court would have been had the jur- 
isdiction of the subject matter been attacked. 
In both the Hand case and the Guiterman 
case, suit was originally brought in a state 
court against a railway and its directors 
by a stockholder for an accounting by the 
directors of the company for breaches of their 
trust based on acts damaging the corporation 
and violating the anti-trust laws. Removal 
to the federal court was had on the ground 
that the cgntroversy involved substantia] 
federal questions, namely the anti-trust 
laws. In the Hand case, an unreported de- 
cision, denying a motion to remand is cited. 
The memorandum opinion on this motion 
is not illuminating and in the reported 
opinions the point seems to have been as- 
sumed. Since there was no issue upon it, 
the cases can hardly be authoritative here. 
So far as they stand for the proposition 
that an allegation that a defendant vio- 
lated a federal statute is sufficient to bring 
a case within federal jurisdiction, although 
the fact that a statute was violated is im- 
material to the plaintiff’s cause of action, 
we must decline to follow them. So far 
as the cases decided that a state court of 
equity had power to redress a waste of the 
assets of a corporation by its directors, we 
think the decisions were rightly reached. 
Neither case supports the appellant in his 
theory that one whose sole offense was a 
participation in a conspiracy in violation of 
the anti-trust laws could be held liable as 
a conspiratory by a remedy other than that 
specifically given by those statutes. 


[Injunctive relief incidental to damages] 


The bill asks for injunctive relief but 
the appellant advances no claim that it is 
sought as a remedy under the Clayton Act. 
If it were brought under that section, it 
would be dismissed on the merits as this 
matter is exclusively within the control of 
the Interstate Commerce Commission. 
Central Transfer Co. v. Terminal R. R. Asso., 


238 U. S. 469; General Inv. Co. v. N. Y. C. 
R. Co., supra. We think, however, the in- 
junctive relief was sought here as an in- 
cident to the appellant’s demand for damages 
and falls with that. 


[No necessity for receiver] 


Nor does the bill merit any more success 
in its demand for a receiver to maintain 
statutory suits for damages. A trustee has 
been appointed for the St. Louis South- 
western under §77 of the Bankruptcy Act 
in the United States District Court for the 
Eastern District of Missouri, vesting title 
to all the property of the railroad company 
in such trustee under the direction of that 
court. By an order of that court, pursuant 
to §77(e)(9), the trustee is authorized to 
investigate and directed to report to the 
court, any facts pertaining to irregularities, 
fraud, misconduct or mismanagement, by 
which the debtor may have a cause of ac- 
tion, and think, the necessity, if any, for 
appointing a receiver in this suit, for the 
same, purpose, has been eliminated. It is 
not necessary to pass on the propriety of 
the appointment of a receiver to bring suit 
n other circumstances. 


[Dismissal without prejudice] 


The decree below was dismissed for want 
of subject matter jurisdiction. Appellant 
seeks to have the decree modified by a 
provision that the dismissal be without 
prejudice, with the proviso that leave be 
granted the District Court to entertain a 
motion by the appellant to cure defects in 
jurisdiction based on diversity of citizen- 
ship by discontinuing as to some of the 
defendants. 

Dismissal for lack of jurisdiction is a 
dismissal without prejudice. Walden v. 
Medley, 39 U. S. 156; Bunker Hill & Sulli- 
van Mining & Concentrating Co. v. Shoshone 
Min. Co., 109 Fed. 504 (C. C. A. 9). A 
statement of the basis for the dismissal 
satisfies the requirements of Scott v. First 
Nat’l Bank of Morris, 285 Fed. 832 (C. C. A. 
8). See, Fowler v. Osgood, 141 Fed. 20, 24 
(C. C. A. 8). The form of the decree below 
was proper, in this regard. 

[Diversity of citizenship] 


The opinion of the District Court con- 
tained the statement that the appellant 
claimed that all of the appellees were nec- 
essary parties, and that his joinder of de- 
fendants whose presence destroyed Federal 
jurisdiction based on diversity of citizen- 
ship was a matter which could not be cured 
by the court by severance, or otherwise, 
unless the appellees, whose presence ousts 
the court of jurisdiction were mere formal 
parties. No motion to discontinue as to 
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any parties was made below, and the only 
assignment of error suggesting any sup- 
pert for appellant’s present prayer is, 


“9: The Court erred in holding that it was 
without power to cure by severance or otherwise 
any alleged defect of jurisdiction based on diversity 
of citizenship.” 


This gives no indication that the court be- 
low refused or precluded a request for dis 


continuance. It is so general in terms 
that it amounts to no more than an objec- 
tion to a result, and as such, the appellate 
court need give it no consideration. See: 
Seaboard Air Line Ry. v. Watson, 287 U. S. 


86, 91; Trustees System of Pennsylvania v. 
Ba “ed | oes: OSs Cen eeaemane, 
Vine Sar v. Chambers, 46 Fed. 2, 


Virgimia Ry. 
20 (c. CA. 4), afhds 284 UO? S577; 
Judgment affirmed. 


[ff 55,123] Federal Trade Commission v. A. McLean & Son, M. J. Holloway & Com- 
pany, Queen Anne Candy Company, The Bonita Company. 


United States Circuit Court of Appeals for the Seventh Circuit. 


July 1, 1936. 


On application for enforcement of an order of the Federal Trade Commission. 

Orders of the Federal Trade Commission, prohibiting candy manufacturers from 
distributing candy so packed and assembled that retail sales are designed to be made by 
means of a lottery or gaming device, are modified and affirmed. 

Modifying and affirming Federal Trade Commission orders Nos. 2263, 2264, 2265, 


2277. 


Before EVANS and SPARKS, Circuit 
Judges, and LINDLEY, District Judge. 


[Findings held conclusive] 


Sparks, Circuit Judge. These are pro- 
ceedings under section 5 of the Federal 
Trade Commission Act, 15 U.S. C. A. sec- 
tion 45, for the enforcement of orders is- 
sued by the Commission on June 21, 1935. 
The orders separately require the respec- 


FINDINGS AS TO THE FACTS 


1“PARAGRAPH ONE. Respondent, A. McLean and 
Son, is a corporation organized under the laws of 
the State of Illinois, with its principal office and 
place of business in the City of Chicago, Illinois. 
Respondent is now and for several years last past, 
has been engaged in the manufacture of candy in 
Chicago, Illinois, and in the sale and distribution 
of said candy to wholesale dealers and jobbers in 
the State of Illinois and other states of the United 
States. It causes said candy when sold to be shipped 
or transported from its principal place of business 
in the State of Illinois to purchasers thereof in 
Illinois and in the states of the United States other 
than the State of Illinois. In so carrying on said 
business, respondent is and has been engaged in 
interstate commerce and is and has been in active 
competition with other corporations and with part- 
nerships and individuals engaged in the manufac- 
ture of candy and in the sale and distribution of the 
same in interstate commerce. 


“PARAGRAPH Two. Among the candies manufac- 
tured and sold by respondent were several assort- 
ments of candy each composed of a number of pieces 
of candy of uniform size, shape, and quality together 
with a number of larger pieces of candy or small 
boxes of candy to be given as prizes to purchasers 
of said candies of uniform size, shape, and quality 
in the following manner: 

“The majority of the said pieces of candy of uni- 
form size, shape, and quality in said assortments. 
have centers of the same color but a small number 
of said candies have centers of a different color. The 
color of the centers of these candies is effectively 
concealed from the prospective purchasers until a 
purchase or selection has been made and the candy 
broken open. The said candies of uniform size, 
shape, and quality in said assortments retail at one 
cent each but the purchasers who procure one of 
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tive respondents to cease and desist from 
certain practices found to constitute unfair 
and forbidden methods of competition. The 
facts and the questions presented in all of 
these proceedings are identical, and a con- 
solidated answer and brief ofeall the re- 
spondents was filed. Our discussion will, 
therefore, be directed to the McLean case 
as for all. The findings of the Commis- 
sion’ closely follow its complaint which 


the said candies having a center of a different color 
than the majority of said candies, are entitled to 
receive and are to be given free of charge one of 
the said larger pieces or small boxes of candy here- 
tofore referred to. The purchaser of the last piece 
of candy in said assortment is entitled to receive and 
is to be given free of charge a larger piece of candy 
or a small box of candy. The aforesaid purchasers 
of said candy who procure a-candy having a center 
colored differently from the majority of said pieces 
of candy thus procure one of the said larger pieces 
or small boxes of candy wholly by lot or chance. 


“Respondent manufactures, sells, and distributes 
several assortments involving the above lottery or 
chance feature. The pieces of candy of uniform size, 
shape, and quality are generally 160 in number but, 
occasionally, vary a few pieces more or a few pieces 
less, and the prizes are generally larger prizes of 
candy or small boxes of candy but occasionally other 
articles of merchandise are included as prizes, but 
the principle or sales plan is the same as to each 
of the said assortments. 

“Respondent furnishes to said wholesale dealers 
and jobbers with said assortments of candy, display 
cards to be used by retail dealers in offering said 
candies for sale, which display cards bear a legend 
or statement informing the prospective purchaser 
that the said assortments of candies are being sold 
in accordance with the sales plan above described. 


“PARAGRAPH THREE. Another assortment which 
respondent manufactures, sells, and distributes is con- 
tained within two boxes, one box having pieces of 
candy of uniform size, shape, and quality, the ma- 
jority of which have centers of the same color but 
a small number of which have centers of a different 
color. The other box contains larger pieces or boxes 
of candy and the number of bars is approximately 
the same as there are pieces of candy with centers 
colored differently from the majority in the first box 
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was filed December 15, 1934. Aside from 
the presumption that the findings are sup- 
ported by competent evidence (National 
Harness Manufacturers’ Assn. v. Federal 
Trade Commission, 261 Fed..170, and Federal 
Tradg Commission v. Inecto, Inc., 70 F. (2d) 


370) we are assured of that fact from an 
examination of the record. It therefore 
follows that the findings are conclusive. 
Federal Trade Commission Act. Section ye 
Federal Trade Commission v. Winsted H osiery 
Co., 258 U. S, 483. 


[Act held constitutional] 


It is contended by the respondents that 
the facts as found do not support an order 
to cease and desist. We hold otherwise 
on the authority of Federal Trade Comnus- 
sion uv. Keppel, 291 U. S. 304; Walter H. 
Johnson Candy Co. v, Federal -Trade Com- 
mission, 78 F. (2d) 717; and Hofeller 
v. Federal Trade Commission, 82 F. (2d) 
647. Many questions of fact and law. 
are raised by respondents, but most of 
them were decided adversely to respondents’ 
contentions in the cases just cited. They 


above mentioned and the two boxes are so packed 
that they may be displayed by the retail dealers 
as a single assortment and the larger pieces or bars 
of candy are distributed as prizes to purchasers of 
the small pieces of candy in the same manner as 
where they are packed in the same assortment and 
as described in Paragraph Two herein. Larger 
pieces or bars of candy are thus distributed to the 
purchasing public wholly by lot or chance and the 
respondent in so packing said assortment knows that 
the same may and will be used as a lottery or chance 
assortment when sold by the retail dealer. 


“PaRAGRAPH Four. The lottery, prize, or draw 
packages described in Paragraphs Two and Three 
above are generally referred to in the candy trade or 
industry as ‘Break and Take,’ or ‘Draw’ packages. 
The packages or assortments of candy without the 
lottery, prize, or draw features in connection with 
their resale to the public are generally referred to 
in the candy trade or industry as ‘Straight Goods.’ 
These terms will be used hereafter in these findings 
to describe these respective types of candy. 


“PARAGRAPH Five. Numerous retail dealers pur- 
chase the assortments described in Paragraphs Two 
and Three above, from wholesale dealers or jobbers 
who in turn have purchased said packages from 
respondent and such retail dealers display said as- 
‘sortments for sale to the public as packed by the 
respondent and the candy contained in said assort- 
ment is sold and distributed to the consuming public 
by lot or chance. 

“PARAGRAPH Six. All sales made by respondent 
are absolute sales and respondent retains no control 
over the goods after they are delivered to the whole- 
sale dealer or jobber. The assortments are assembled 
and packed in such manner that they can be dis- 
played by the retail dealer for sale and distribution 


to the purchasing public, as above described, without’ 


alteration or rearrangement. * * * Said assort- 


ments can not be resold to the public by the retail 
dealers except as a lottery or gaming device, unless 
said retail dealers unwrap, unpack, disassemble, or 
rearrange the said assortments. 


“Tn the sale and distribution to jobbers and whole- 
sale dealers for resale to retail dealers, of assort- 
ments of candy, assembled and packed as described 
in Paragraphs Two and Three herein, respondent 
has knowledge that said candy will be resold to the 
purchasing public by retail dealers, by lot or chance 
and it packs and assembles such candy in the way 
and manner described so that it may and shall be 
resold to the public by Jot or chance by said retail 
dealers. 


“PaRAGRAPH SEVEN. The sale and distribution of 
candy by the retail dealers by the methods described 
in these findings, is the sale and distribution of candy 
by lot or chance and constitutes a lottery or gaming 
devices 

“«<* * * Many competitors regard such method 
of sale and distribution as morally bad and encour- 
aging gambling, especially among children; as in- 
jurious to the candy industry, because it results in 
the merchandising of a chance or lottery instead of 
candy; and as providing retail merchants with the 
means of violating the laws of the several states. 
Because of these reasons some competitors of re- 
spondent refuse to sell candy so packed and as- 


sembled that it can be resold to the public by lot 
or chance. These competitors are thereby put to a 
disadvantage in competing. Certain retailers who 
find that they can dispose of more candy by the 
‘Break and Take’ or ‘Draw’ methods, buy respond- 
ent’s products and the products of others employing 
the same methods of sale, and thereby trade is 
diverted to respondent, and others using similar 
methods, from said competitors. Said competitors 
can compete on even terms only by giving the same 
or similar devices to retailers. This they are un- 
willing to do, and their sales of ‘Straight Goods’ 
candy show a continued decrease. 

“There is a constant demand for candy which is 
sold by lot or chance, and in order to meet the 
competition of manufacturers who sell and distribute 
candy which is sold by such methods, some com- 
petitors of respondent have begun the sale and dis- 
tribution of candy for resale to the public by lot or 
chance. The use of such methods by respondent in 
the sale and distribution of its candy is prejudicial 
and injurious to the public and its competitors, and 
has resulted in the diversion of trade to respondent 
from its said competitors, and is a restraint upon 
[and] detriment to the freedom of fair and legitimate 
competition in the candy industry. 


“PARAGRAPH Eicut. The principal demand in the 
trade for the ‘Break and Take’ or ‘Draw’ candy 
comes from the small retailers. The stores of these 
small retailers are in many instances located near 
schools and attract_the trade of the school children. 
The consumers or purchasers of the lottery or prize 
package candy are principally children, and because 
of the lottery or gambling feature connected with the 
‘Break and Take’ or ‘Draw’ package, and the possi- 
bility of becoming a winner, it has been observed 
that the children purchase them in preference to 
the ‘Straight Goods’ candy when the two types of 
packages are displayed side by side. 

«% ~* * Children prefer to purchase the lottery 
or prize package candy because of the gambling 
feature connected with its sale. The sale and dis- 
tribution of ‘Break and Take’ or ‘Draw’ packages or 
assortments of candy or of candy which has con- 
nected with its sale to the public the means or 
opportunity of obtaining a prize or becoming a win- 
ner by lot er chance, teaches and encourages gam- 
bling among children, who comprise by far the 
largest class of purchasers and consumers of this 
type of candy. 


“ParaGRAPH NINE. The pieces of candy in the 
‘Break and Take’ or ‘Draw’ packages of all manu- 
facturers of that type of candy are either smaller 
in size than the corresponding pieces of ‘Straight 
Goods’ candy or the quality of the candy in the 
‘Break and Take’ or ‘Draw’ packages is poorer than 
that in the ‘Straight Goods’ assortments. It is nec- 
essary to make this difference between either the 
size of the individual pieces of candy or the quality 
of the candy in order to compensate for the value 
of the prizes of premiums which are distributed with 
the ‘Break and Take’ or ‘Draw’ goods. 

‘PARAGRAPH TEN. There are in the United States 
many manufacturers of candy who do not manutfac- 
ture and sell lottery or prize assortments of candy 
and who sell their ‘Straight Goods’ candy in inter- 
state commece in competition with the ‘Break and 
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contend that section 5 of the Act violates the 
federal constitutional mandaté of separation 
of governmental functions, and the due proc- 
ess clause. We think there is no merit in this 
contention. Scars, Roebuck & Co. v. Fed- 
eral Trade Commission, 258 Fed. 307; Na- 
tional Harness Mfgs. Assn. v. Federal Trade 
-omamission, 268 Fed. 705; Arkansas Whole- 
sale Grocers’ Assn. v. Federal Trade Com- 
mission, 18 F. (2d) 866; Federal Trade 
Commission v. Balme, 23 F. (2d) 615. See 
also the concurring opinion of Mr. Justice 
Cardozo in Schechter Poultry Corp. v. Umted 
States, 295 U.S. 495 at 552. 


[Discontinuance of practice no defense] 


It is further contended by certain of the 
tespondents that the court failed to find 
that they had discontinued the manufac- 
ture and sale of the chance assortments on 
August 1, 1934. Discontinvance or aban- 
donment is no defense to the >order, for, if 
true, it would be no guarant> aat the chal- 
Jenged acts will not be rei.wed. Federal 
Trade Commission v. iWuuece, 75 F. (2d) 
733. The benefit to respondents of an aban- 
donment may be fully protected by their 
report to the Commissioner as required by 
the Commission’s order. 


[Interstate commerce not involved] 
Respondents further contend that the 


orders of the Commission seek to control 
the method of retail gale of candies in intra- 
state commerce, and for that 1eason they, 
together with the Act under which they 
were promulgated, are invalid under the 
ruling in the Schechter case. The orders, 
however, are expressly limited to interstate 
commerce and they do not apply to any 
intrastate business in which any of the 
respondents may be engaged. 


[Order modified] 


We are convinced, however, that para- 
zraphs (1) and (2) of the cease and desist 
order are too broad in that they prevent 
the sale and distribution to jobbers and 
wholesalers for resale to retailers of any 
candy so packed and assembled that retail 
sales mav be made by means of a lottery, 
or gaming device. This clearly would pre- 
vent the sale of any candy which might 
afterwards be sold by the retailer by means 
of a lottery, gaming device or gift enter- 
prise. Obviously, this was not the inten- 
tion of Congress, and we think it was not 
the intention of the Commission. We 
have therefore stricken the word “may” 
from paragraphs (1) and (2) of the orders 
ind substituted the words “are designed 
to,” and as thus modified, the orders of the 
Commission’? are affirmed, and respondents, 


Take’ or ‘Draw’ candy, and manufacturers of the 
Straight Goods’ type of candy have noted a marked 
decrease in the sales of their products whenever ana 
wherever the lottery or prize candy has appeared in 
their markets. This decrease in the sales of ‘Straight 
Goods’ candy is principally due to the gambling or 
lottery feature indicated with the ‘Break and ake’ 
or ‘Draw’ candy. 

-ParaAGRAPH ELEVEN. In addition to the assort- 
ments described in Paragraphs Two and Three here- 
in, the respondent manufactures candy which it sells 
to wholesalers and jobbers without any lottery or 
chance features. 


“ParaGRAPH Twelve. The sale and distribution 
of candy. by lot or chance is against the public 
policy of many of the states of the United States and 
some of said states have laws making the operation 
of lotteries and gambling devices penal offenses.”’ 


CONCLUSION 


“The aforesaid acts and practices of respondent, 
A. McLean and Son, under the conditions and cir- 
cumstances set forth in the foregoing findings of 
fact are all to the prejudice of the public and re- 
spondent’s competitors and constitute unfair methods 
of competition in commerce and constitute violations 
of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled ‘An Act to Create a Federal 
Trade Commission, to define its powers and duties 
and for other purposes.’ ” 


2(1) Selling and distributing to jobbers and 
wholesale dealers, for resale to retail dealers, candy 
so packed and assembled that sales of such candy 
to the general public are to be made or are designed 
to be made by means of a lottery, gaming device, or 
gift enterprise. 


(2) Supplying to, or placing in the hands of, 
wholesale dealers and jobbers packages or assort- 
ments of candy which are used or are designed to 
be used without alteration or rearrangement of the 
contents of such packages or assortments, to conduct 
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a lottery, gaming device, or git} enterprise m the sale 
or distribution of the candy or candy products con- 
tained in said assortment to the public. 


(3) Packing or assembling in the same package 
or assortment of candy, for sale to the public at 
retail, pieces of candy of uniform size, shape, and 
quality, having centers of a different color, together 
with larger pieces of candy, or small boxes of candy; 
or other articles of merchandise, which said larger 
pieces of candy, or small boxes of candy, or other 
articles of merchandise are to be given as prizes 
to the purchaser procuring a piece of candy with a 
center of a particular color. 


(4) Furnishing, to wholesale dealers and jobbers, 
display cards, either with assortments of candy or 


candy products, or separately, bearing a legend or 
legends or statements informing the purchaser that 
the candy or candy products are being sold to the 
public by lot or chance or in accordance with a 
sales plan which constitutes a lottery, gaming device, 
or gift enterprise. 

(5) Furnishing to wholesale dealers and jobbers 
display cards or other printed matter for use in con- 
nection with the sale of candy or candy products, 
which said advertising literature informs the pur- 
chasing public that upon the obtaining by the ulti- 
mate purchaser of a piece of candy of a particular 
colored center, a larger piece of candy or small box 
of candy or another article of merchandise will be 
given free to said purchaser. 

It is further ordered that respondents within thirty 


-(30) days after the service upon them of this order, 


shall file with the Commission a report in writing 
setting forth in detail the manner and form in which 
they have complied with the order to cease and 
desist hereinabove set forth. 

And it is hereby further ordered by reason of the 
decision of the Supreme Court of the United States 
in A. L. A. Schechter Poultry Corporation v. United 
States of America, decided May 27, 1935, Count 
Two of the complaint in this proceeding be, and 


‘the same hereby is, dismissed. 
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‘their officers, directors, agents, representa- comply therewith. Petitioner will recover 


tives and employees are hereby ordered to 


its costs in this court. 


[]] 55,124] Adolph Meyer, Inc., a corporation, v. The Florists’ Telegraph Delivery As- 


sociation, Inc., a corporation. 


United States District Court, Southern District of New York. June 4, 1936. 


_ A suit under the Anti-Trust Laws against a corporation may be brought in any dis- 
trict in which it “transacts business,” which term has a wider significance than “doing | 
business.” A corporate association is held to be transacting business in a district when 
it maintains there an unpaid representative who solicits members, and when it has 
local members with whom it is in-constant communication. 


Memorandum 


(“Transaction of business” under Clayton 
Act] 


Knox, D. J. The opinion of the Supreme 
Court in Eastman Co. v. Southern Photo 
Company, 273 U. S. 359, at page 373, very 
definitely points out that the “transaction 
of business” by a foreign corporation with- 
in the confines of a particular judicial dis- 
trict is of wider significance than the “doing 
of business” within such district so as to 
subject the corporation to the valid service 
of process therein. The quotation from 
Page 371 of the aforementioned opinion, 
and contained on page 13 of defendant’s 
brief, has to do with the service of process 
within a district in which a defendant 
“does business” and is not an interpretation 
of what institutes the transaction of busi- 
ness under the venue provisions of the 
Clayton Act. 

Defendant’s affidavits admit that it has 
an unpaid district representative within 
this jurisdiction. His duties are 

“to promote the interests of the retail floral busi- 
ness in his district; to promote the exchange of 
orders between members and give publicity to the 
service rendered by members; to solicit florists of 
good reputation to become members; and to furnish 
prospective members with all information necessary 
to send to the offices prevailing retail prices for the 
market report, and to offer suggestions for the 
proper handling of the business of the Association, 
and generally to assist in the promotion of all affairs 
of the association.” 


These services are comprehensive in 
character and contribute, undoubtedly to 
the value and efficiency of the business car- 
ried on by defendant, both at its home of- 
fice, and throughout the rest of the country. 

Plaintiff's papers set forth that each of 
defendant’s members, resident within a 
specified unit, pay annual dues to such unit, 
and this is not denied. Unquestionably, al- 
so, the defendant is in constant communi- 


cation with its local members and considerable: 
sums of money are constantly passing be- 
tween them and the home office. The house 
magazine, likewise, is regularly received in 
this district. That publication is a medium 
through which defendant caters to the wel- 
fare of its members, and tends to make 
membership in the organization desirable, 
as well as serve the purpose thereof. Mere 
solicitation upon behalf of a corporation is 
the transaction of business, as is indicated 
at page 533 of the decision of the Supreme 
Court in Greene v. Chicago B. & O. Ry. Co., 
205) Un S530" Tt this bestrue: a should 
think that what is here done on behalf of 
defendant is nothing less than the’ trans- 
action of business of a continuous and sub- 
stantial nature. 


[Service of subpocna upheld] 

Approaching the argument that the sub- 
poena should be set aside for the reason 
that Lou N. Anderson, upon whom, as a 
director of the defendant, process was 
served, it needs only to be said that in his 
capacity as such, he was discharging the 
duties of his office within the boundaries 
of the territory over which he exercises 
authority, and for which he was elected to 
defendant’s board. It follows that plain- 
tiff found the corporation at Anderson's 
place of business. 


[Preliminary injunction denied] 

From the foregoing, it is apparent that 
plaintiff's motion for a preliminary injunc- 
tion must be decided. 

In my judgment, the danger of irrepara- 
ble injury to plaintiff from the threatened 
acts of defendant is not so imminent and 
serious as to justify the restraining order 
that plaintiff asks. The matter of injunc- 
tive relief may well await final hearing. 
Both motions are denied. 


1 55,124 


344 


Court Decisions 


Armand Co, inc. etal. v, FT. C. 


{1 55,125] Armand Company, Inc., et al., v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. 


July 2, 1936. 


It is not a fatal variance for the Federal Trade Commission to charge in its com- 
plaint a conspiracy between a manufacturer, wholesalers and retailers, concerning resale 
prices, and then to issue a cease and desist order against the manufacturer alone, against 
whom the Commission made no finding of the conspiracy charged, at the same time dis- 
missing the charges as to the wholesalers and retailers. 


Reaffirming the Court’s opinion, reported at {[ 55,078, sustaining Federal Trade Com- 


uission Complaint No. 1329. 


Before Hanp, Swan and Hanon, Circuit 
Judges. 

On petition for reargument of a motion 
to vacate a decree of this court, (Armand 
uv. F. T. C., 78 Fed. (2). 707), affirming an 
order of the Federa] Trade Commission 
directing the respondent to “cease and de- 
sist’’ from certain trade practices. 


Henry Ward Beer for the motion. 
Martin A. Morrison opposed. 


[Facts reviewed | 


Per Curiam: We have already once de- 
cided this motion without opinion,’ and we 
now state our reasons in the hope that this 
at least may end the matter. The argument 
is based upon the motion that the ‘“‘cease 
and desist” order of the Commission was a 
nullity because of the departure, or vari- 
ance, between it and the complaint on 
which the Commission heard the cause. 
Apparently it is also supposed that our or- 
der affirming it was likewise a nullity, 
though before us at least there was a con- 
troversy to be decided, however void the 
order reviewed. Passing that question and 
before addressing ourselves to the first 
point, we must state the facts. The com- 
plaint was against the Armand Company 
and some of its officers and a number of 
wholesale and retail druggists, all named 
as respondents. The company was selling 
toilet articles manufactured by secret proc- 
esses through wholesale and retail drug- 
gists, both those named as respondents, 
and others; and the sixth article alleged 
that the resepondents named were 


“engaged in a conspiracy, common understanding, 
combination and agreement with and among them- 
selves and * * * dealers not specifically named 
as respondents * * * to monopolize and unduly 
* * * to restrain the interstate business nee. hi 
of respondents and of the aforesaid dealers not 
specifically named * * * and in accordance with 
* *) * ‘said conspiracy “ * ) “ the respondents 
and those referred to above as dealers not specifically 
named * * * have monopolized and unduly * * * 
restrained the interstate trade * * * of them- 
selves and their competitors’. 


This was alleged to have been done, (a) 
by selling the Armand Company’s products 


1A motion to set aside the decree affirming the 
commission’s order was denied March 25, 1936. The 
court said: ‘‘The departure between the complaint 
before the Commission and its order was not such as 
fnade its order a nullity. Motion denied.” 
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at retail prices fixed by agreement, higher 
than would have prevailed except for the 
conspiracy; (b), by refusing to sell them 
at all to dealers who were not druggists; 
and (c) by refusing to sell them to those 
wholesalers or retailers who did not sell at 
prices fixed by the Admand Company. The 
complaint then alleged a numberof overt 
acts in-execution of this conspiracy, nine 
done by the company, and seven by the 
wholesalers and retailers. The respond- 
ents answered, much testimony was taken 
and elaborate findings of fact were made, 
the upshot of which was that the company 
exacted contracts of wholesalers and re- 
tailers by which they were to maintain re- 
tail prices. There was no finding that a 
conspiracy had existed. Upon these find- 
ings the Commission entered a “cease and 
desist” order, forbidding only the Armand 
Company and its officers (1) to procure 
“from wholesale or retail dealers contracts 
* * * that respondent’s products * * * are 
to be resold * * * at prices specified’, and 
(2) to procure from wholesalers ‘contracts 
* * * that Armand products are not to be 
resold by such wholesalers to price-cutting 
retail dealers”. The proceeding was dis- 
missed as to the wholesalers and retailers, 
named as respondents. 


[Parties to conspiracy] 


We assume arguendo, although this is 
not a criminal prosecution, that the rule 
does not apply which governs civil con- 
spiracies at common law; that is, that the 
allegation of conspiracy is merely induce- 
ment; and that the gist of the wrong is the 
acts done in furtherance of the common 
plan. Lewis Invisible Stitch Machine v. 
Columbia Blind Stitch Machine Co., 80 F (2) 
862 (C. C. A. 2). Yet.even upon a direct 
review of convictions fot criminal con- 
Spiracies it is not a fatal variance to allege 
a single conspiracy of three and prove two 
conspiracies of two each, to which one of 
the conspirators is in each case not a party. 
U. S. v. Berger, 295 U. S. 77. A fortiori it 
is not such to allege a conspiracy of three 
or more and prove one of less members. or 
of more. Yet these are all cases of depar- 
ture and show that it is immaterial to prove 
a different criminal agreement from that al- 
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leged, when the defendants are not preju- 
diced by the variance. Moreover, while it 
is true that a man may not be convicted 
on an indictment for conspiracy, if it ap- 
pear that there was no other party to the 
transaction, it is not necessary that more 
than one shall be convicted. Feder v. U. 
Se, Zor Pedw Rep. 6945 (Gs. CXAM2) =» US SZe 
Austin-Bagley Corp. 31 Fed. (2) 229, 233, 
(G. GA. 2): Didentt vo, U. S., 44 Fede (2) 
537_.(C..C. A. 9): Rosenthal v. U. S., 45 Fed. 
(2) 1000, 1003 (C. C. A. 8); Worthington v. 
USS sod media (Zir, 036= 930m (Os Cem 7): 
Here, although the wholesalers and retail- 
ers, named as respondents, were indeed 
dismissed, there were others, not named, 
about whom nothing was determined; and 
besides, the Armand Company might have 
acted in concert with its officers and was 
indeed found to have done so. Thus, at 
worst, the case is no more ‘than one in 
which the order does not in terms declare 
that the respondents in default had been 
guilty of a conspiracy, an omission of no 
consequence at all. 


[Variance between compiaint and order held 
tnmaterial | 


If, however, that be thought to be too 
verbal a way to deal with the matter, the 
result is the same, though we assume that 
the company alone was found guilty, and 
that all wholesalers and retailers, named 
and not named, were acquitted. None the 
less the company made agreements with 
them which were exactly those alleged as 
the content of the conspiracy; the parties 
and the performance were precisely the 
same. The Commission might enjoin the 
company from so conducting itself, wheth- 
er under the name of conspiracy, or of an 
individual “unfair method of competition.” 
Even if we assume that the change was 
substantial enough to be ground for dis- 
missal unless the complaint was amended, 
it was no more. To succeed here, the re- 
spondent must maintain that the order so 
far abandoned the very frame and outline 
of the original charge that it had no great- 
er sanction than if the bailiff had signed it. 
It is true that there may be such depar- 
tures. Reynolds v. Stockton, 140 U. S. 254; 
Jorgenson v. Rapp, 157 Fed. Rep. 732 (C. C. 
A. 9); Osage O. & R. Co. v. Continental Oil 


Co:, 34 Fed. (2) 585 (C. C. A. 10): Clark v. 
Arizona M. S. & L. Assn., 217 Fed. Rep. 
640; Munday v. Vail, 34 N. J. L. 418. But 
as was intimated in Reynolds v. Stockton, 
supra, 265, 266, much depends upon what 
takes place before judgment; if, for in- 
stance, the defendant merely files an ans- 
wer and defaults thereafter, a closer 
registry between pleading and judgment is 
exacted than after a contested trial, where 
it may reasonably be assumed that the dis- 
position corresponded to the actual con- 
troversy as the parties understood it, even 
though no formal amendment of the plead- 
ings appears in the roll. Not only must 
this be true, but, even when the case has 
not been contested, the question is always 
one of degree, else any judgment may be 
upset for trifling variances. At least in a 
contested case there must be an entire 
abandonment of the very substance of the 
dispute to which the defendant was sum- 
moned, and the substitution of another 
which he could not have anticipated, and 
which he had no opportunity to meet. 
Insley v. U. S., 150 U.S. 512; Hatcher v. Hen- 
drie Mfg. Co., 133 Fed. Rep. 267 (C. C. A. 
8); (semble); Jarrell v. Cole, 215 Fed. Rep. 
315 (C. C. A. 4); Cushman v. Warren- 
Scharf Asphalt Co., 220 Fed. Rep. 857 (C. 
C. A. 7). It is apparent at a glance that.so 
considered, this motion was without basis. 
The difference is of no practical moment 
between a conspiracy of a manufacturer 
and his dealers by which all agree to mar- 
ket the goods unlawfully, and the individ- 
ual acts of the manufacturer in procuring 
exactly those agreements and distributing 
his goods under them. The manufacturer 
called upon to justify such a course of 
dealing is advised of what he has to meet, 
and the divergence between the charge 
framed as a joint wrong and as single, is 
utterly unimportant. If during the course 
of the prosecution, he could show any rea- 
son why it was important to make the 
formal adjustment, conceivably it might be 
error to refuse to do so; but to hold after 
all had gone through without question that 
it had been only a dance of marionettes, 
would be to go back at least two cen- 
turies. 


[Motion to vacate decree denied] 
Motion denied. 
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Federal Trade Commission v. Ritholz 


[f] 55,126] Federal Trade Commission v. Benjamin D. Ritholz. 


United States Circuit Court of Appeals for the Seventh Circuit. 


June 2, 1936. 


The order of the Federal Trade Commission directing respondent to cease certain 
misrepresentations in the sale of dental plates is affirmed. 


Affirming Federal Trade Commission Complaint No. 2140. 


Before: 
Judge; Hon. William M. Sparks, Circuit 
Judge; Hon. Walter C. Lindley, District 
Judge. 

[Application for enforcement] 


The Federal Trade Commission, : peti- 
tioner herein, having filed with this court 
on, to wit, December 16, 1935 its applica- 
tion for the enforcement of an order to 
cease and desist issued by it against the 
respondent under date of November 20, 
1934, under the provisions of Section 5 of 
an act of Congress approved September 
26, 1914, entitled “An Act to Create a Fed-, 
eral Trade Commission, to Define its Pow- 
ers and Duties, and for Other Purposes” 
(38 Stat<719, 15 U. S. C. A. Sec. 45); and 
said petitioner, having also certified and 
filed herein, as required by law, a transcript 
of the entire record in the proceedings 
jately, pending before it, in which said 
order to cease and desist was entered, in- 
cluding all the testimony taken and the 
report of said petitioner; and respondent 
having subsequently filed his answer, brief, 
and argument; and the Commission having 
filed its brief, and the matter having been 


heard before this court on oral argument’ 
ante Ce 


[Commission order affirmed] 

Now, Therefore, It Is Hereby Ordered, 
Adjudged, and Decreed that said order to 
cease and desist, issued by the Federal 
Trade Commission, petitioner herein, un- 
der date of November 20, 1934, be and 
the same hereby is affirmed. 


[Misre presentation enjoined] 

And It Is Hereby Further Ordered, Ad- 
judged, and Decreed that the respondents, 
Benjamin D. Ritholz, his agents, associates, 
employees and representatives in connec- 
tion with the advertising, offering for sale 
or sale in interstate commerce, and in the 
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Hon. Evan A. Evans, Circuit’ 


‘all cases do so promptly; 


District of Columbia, of dental plates, 
cease and desist from representing in any 
manner, including by or through the use of 
testimonials or endorsements or guaran- 
tees or in or through newspapers, maga- 
zines, radio, circulars, pamphlets, photographs 
or pictures, letters or otherwise: 


(1) That said dental plates are of a value greater 
than their actual value; 

(2) That respondent can make or does make a 
properly fitting and satisfactory dental plate from 
an impression of the mouth taken by a layman for 
whose use such plate is intended; 

(3) That properly fitting and satisfactory dental 
plates can be made from an impression of the mouth 
taken by one who is not a dentist; 

(4) That respondent has adopted and/or is using 
in the manufacture of dental plates the same sci- 
entific methods used by dentists or that he is using 
scientific methods in the making of said dental 


plates; * 


(5) That his methods of making dental plates 
from self-taken impressions are scientific ; 

(6) That fhe dental plates manufactured and sold 
by respondent meet the customers’ needs; 

(7) That through written guarantees or otherwise 
he will refund the money paid for dental plates which 
are returned as Uneaiielaceory. when he does not in 


(8) That great care or superior workmanship or 
fine quality of materials are used in the construction 
of respondent’s dental plates; 

(9) That dentists have endorsed or approved re- 
spondent’s methods of making dental plates from 
self-taken impressions or that they have endorsed or 
approved any of his methods in making dental 
plates ; 

(10) That the laboratory wherein said dental 
plates are made is personally or otherwise supervised 
by licensed or other doctors of dental surgery; 

(11) That the said dental plates will give full 
power of mastication, restore the natural facial ex- 
pression, or enable the purchaser thereof to wear the 
same with ease and comfort; 

(12) That the business of respondent in manu- 
facturing and selling dental plates is conducted by a 
corporation. 


[Compliance report required] 

It Is Further Ordered that respondent 
shall, within sixty (60) days after service 
upon him of this decree, file with the Fed- 
eral Trade Commission a report in writing, 
setting forth in detail the manner and form 
in which he has complied with this decree. 
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Hansen Packing Co. v. Armour and Co. 


1 55,127] Hansen Packing Company, a Montana corporation, v. Armour and Com- 
pany, an Illinois corporation; Armour and Company, of Delaware, a Delaware corpé- 
ration, and Armour & Company, a New Jersey corporation. 


United States District Court, Southern District of New York. July 30, 1936. 


A corporation is held to be “transacting business” in a state within the meaning of 
section 12 of the Clayton Anti-Trust Act when 2.49 per cent of its business, amounting 
to $4,000,000 per year, is transacted in the state. 


When defendant in a suit for treble damages under the Anti-Trust Laws files an 
affidavit stating that it does not transact business in the district, and the plaintiff alleges 
that defendant is doing business in the district but pleads no facts and submits no 
affidavits to substantiate the allegation, defendant’s motion to dismiss will -be granted. 


Sections 15 of the Clayton Act and 5 of the Sherman Act, permitting the summoning 
before the courts of parties residing outside the district, are held to apply only to suits 
by the Government and are held not available to private litigants in civil suits for 


treble damages. 


Plaintiff in a suit for treble damages under the Clayton and Sherman Anti-Trust 
Acts is required to state and number its causes of action under each Act separately. 


In a suit for treble damages for injuries caused by wrongful price discrimination 
under Section 2 of the Clayton Act (prior to the 1936 amendment), it is held that 
possible justifications of defendant’s act need not be negatived by plaintiff, but are matters 


of defense. 


It is held that plaintiff must prove his actual damages, in a suit for treble damages 
under the Anti-Trust Laws, and that portion of the complaint which asks for punitive 


damages trebled is stricken. 


George L. Schein, Esq., attorney for plaintiff, 
(Joseph M. Cohen, of counsel); Stahl & Updike, 
Esqs., attorneys for defendant, (J. Howard Carter, 
of counsel). 


Opinion 
[Violation of Anti-Trust Acts charged] 


Knox, D. J. This case involves two 
causes of action, both for treble damages 
under the Sherman and Clayton Acts. Suit 
was originally brought against Armour & 
Company, an Illinois corporation (here- 
after the Illinois corporation). Subse- 
quently, plaintiff was granted leave to join 
Armour & Company of Delaware, a Dela- 
ware corporation (hereafter the Delaware 
corporation) and:Armour & Company of 
New Jersey, 2 New Jersey corporation, 
(hereafter the New Jersey corporation) as 
defendants. The amended supplemental 
complaint thereafter served upon defend- 
ants alleged two causes of action; one 
against the Illinois corporation alone which 
upon its face, appears to charge the de- 
fendant with violations of the Sherman 
Act and of Section 2 of the Clayton Act; 
the other averring similar violations by the 
three defendant corporations. 


[Jurisdiction—“Transaction of business” in 
district] 


The defendants now make the following 
motions: 


(1) The Delaware and New Jersey cor- 
porations move under Rule 107 of the Rules 
of Civil Practice for judgment dismissing 
the complaint as to them on the ground 
that this court does not have jurisdiction 
over the persons of the defendants. 

Under Section 12 of the Clayton Act, 15 
Wiroe CG. A Section 22; 


“Any suit, action, or proceeding under the anti- 
trust laws against a corporation may be brought not 
only in the judicial district whereof it is an inhabi- 
tant, but also in any district wherein it may be 
found or transacts business; and all process in such 
cases may be served in the district of which it is 
an inhabitant, or wherever it may be found.” 


Service on the New Jersey corporation 
was made on its resident agent in Jersey 
City, New Jersey. Service on the Dela- 
ware corporation was made on its resident 
agent in Wilmington, Delaware, and on its 
statutory agent for service of process in 
Jersey City, New Jersey. 

J. suits under Section 7 of the Sherman 
Ac..«the word “found” came to mean 
“ding business” to a substantial extent. 
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Peoples Tobacco Company v. American To- 
bacco Company, 246 U. S. 79, 87. The 
amount of “doing business” necessary to 
constitute “transacting business,” while not 
precisely determinable, is considerably less 
than that which has been required to sat- 
isfy the term “found.” Eastman Kodak 
Company v. Southern Photo Company, 273 
U. S. 359, 371; Haskell v. Aluminum Com- 
pany of America, 14 Fed, (2d) 864 (D. Mass., 
1926); Northern Kentucky Telephone Com- 
pany v. Southern Bell & Telephone Company, 
54 Fed. (2d) 107 (E. D. Kentucky, 1931). 


The Delaware corporation contends that 
since it did only 2.49% of its business in 
New York for the fiscal year ending No- 
vember 1, 1935, it has not “transacted 
business” here. This small percentage, 
however, amounted to $4,000,000, and is 
simply a commentary on the defendant’s 
size. See unreported opinion in Meyer vw. 
Florists Telegraph Delivery Association, Inc., 
decided June 3, 1936. Also Katz Drug Com- 
pany v. Sheaffer Pen Company, 6 F. Supp. 
210 (D. Missouri, 1932). As to the Dela- 
ware corporation, the motion is denied. 


f . , ° 
[Failure to allege facts showing transaction 
of business in district] 


The motion by the New Jersey corpora- 
tion presents a more difficult problem. The 
plaintiff alleges that the New Jersey cor- 
poration is doing business in this district 
but has pleaded no facts, and submitted no 
affidavits to substantiate the allegation. 
Furthermore, the defendant denies the 
allegation and in an affidavit filed in sup- 
port of the motion to dismiss specifically 
avers in some detail that the New Jersey 
corporation transacts no business here. In 
the light of this affidavit, this Court, there- 
fore, should not exercise jurisdiction on a 
pleader’s mere conclusion that the New 
Jersey corporation is “doing business” here 
and, in consequence, may be “found” here 
or is transacting business within this dis- 
trict. The jurisdictional allegation, if it is 
to be sustained, must be supported by 
proof. 


If a factual question on the subject of 


jurisdiction were presented, this Court 
could refer the matter to a Special 
Master, National Foundry Co. v. Ala- 


bama Pipe Co., 7 F. Supp. 823, 825, but 
it cannot subject the detendant to the 
equivalent of an examination before trial 
until the plaintiff alleges facts showing that 
this Court has jurisdiction. See Ex parte 
Fisk, 113 U.S. 713. Support for the plain- 
tiffs contention that the allegation of 
conspiracy is sufficient to bring a co-conspira- 
tor under this Court’s aegis cannot be 
found in the applicable statutes. Section 5 
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of the Sherman Act (15 U.S. C. A. Sec. 5) 
and Section 15 of the Clayton Act (15 
U. S. C. A. Sec. 25) apply only to suits by 
the Government and the failure of Con- 
gress to make similar provision for civil 
suits by private litigants implies an intent 
to withhold the privilege. 

The motion as to the New Jersey cor- 
poration is granted. 


[Separate statement of actions under Clayton 
and Sherman Acts} 


(2) The Illinois Corporation moves 
under Rule 90 of the Rules of Civil Practice 
for judgment requiring the plaintiff sepa- 
rately to state and number, in each of its 
alleged causes of action, the cause of action 
under the Sherman Act and the cause of 
action under the Clayton Act. 


In each of the two causes of action the 
plaintiff charges the Illinois Corporation 
with violations of the Sherman Act and of 
Section 2 of the Clayton Act. In his memo- 
randum in opposition to the defendant's 
motion, the plaintiff explains that he is 
seeking recovery only for the defendant’s 
alleged price discrimination; nevertheless, 
the right to recover is predicated upon both 
the Sherman and Clayton Acts. Conten- 
tion is made that each part sets up a 
single cause of action despite the alleging 
of both statutes. However, in Baran v. 
Goodyear T. & R. Co., 256 Fed. 570 (S. D. 
N. Y., 1918), an almost identical problem 
was passed upon, and the present case is 
an a fortiori situation in that the plaintiff 
has no remedy at all under the Sherman 
Act for price discrimination, where as in 
the Baran case the plaintiff might have had 
a cause of action under the Sherman Act. 
See also Ware-Kramer Tobacco Company v. 
American Tobacco Company, 178 Fed. 117. 
The plaintiff's reliance on Payne v. New 
MOA Sx Cer WA ROAR (COx, BUN ON, NO AEG 
misplaced since a decision under one of the 
anti-trust statutes would not be res judicata 
in a suit under the other. See United Shoe 
Machinery Corporation v. United States, 258 
U. S. 451. Certainly a decision on price 
discrimination under the Clayton Act would 
not be res adjudicata in a suit under a stat- 
ute giving no such remedy. 


This motion is granted. 


[Striking of irrelevant, redundant, and 
prejudicial allegations| 


(3) The Illinois corporation moves under 
Rule 103 of the Rules of Civil Practice for 
judgment striking from the complaint, on 
the ground that they are irrelevant, re- 
dundant and prejudicial, the following 
paragraphs: XXIV XXVI, XXVII, XXX, 
MIG LIS ALIS IIA 
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Preliminarily, it should be noted that 
such motions are not regarded with favor, 
and will be denied unless the allegations 
have no possible relation to the contro- 
versy or may prejudice the defendant. See 
Cerseta Corporation v. Silk Association of 
America, 220 A. D. 302; Woods v. Althauser, 
212 AL Ds 618; Ware Kramer Tobacco Com- 
pany v. American Tobacco Company, 178 
Hedally7, Paragraph XXIV charges the 
Illinois corporation with malice. Section 
2 of the Clayton Act contains the following 
proviso: 


“Provided, That nothing herein contained shall 
prevent discrimination in price between purchasers 
of commodities on account of differences in the 
grade, quality, or quantity of the commodity sold, or 
that makes only due allowance for difference in ‘the 
cost of selling or transportation or discrimination in 
price in the same or different communities made in 

sood faith And _ provided 

urther, That nothing herein contained shall prevent 
persons engaged in selling goods, wares, or mer- 
chandise in commerce from selecting their own 
customers in bona fide transactions and not in re- 
straint of trade.” 


to meet competition: 


[Burden of showing justification for price 
discrimination] 


It has been held that these possible jus- 
tifications of the defendant’s acts need not 
be negatived by the plaintiff. Gibson Can- 
ning Company v. American Can Company, 
1 Fed. Supp. 242 (E. D. Illinois, 1932). The 
defendant’s good faith under the proviso 
is a matter of defense. See Porto Rican 
American Tobacco Company v. American To- 
bacco Company, 30 Fed. (2d) 234, 237 (C. C.A. 
2nd, 1929); American Can Company v. La- 
doga Canning Company, 44 Fed. (2d) 763, 766, 
767 (C. C. A. 7th, 1930). If this particular 
allegation were the only claimed defect in 
the complaint, liberality would dictate that 
it be passed over. Since the complaint 
will have to be redrawn, if the plaintiff 
desires to anticipate the defense (without 
now deciding whether such procedure is 
good pleading), it should be done explicitly. 


[Repetition] 


Paragraph XXXVI _ repeats paragraph 
XXIII; one or the other should be elimi- 
nated. 


[Trebling of punitive damages] 


In Paragraph XXVII, the plaintiff asks 
for punitive damages which he then pro- 
ceeds to treble. This paragraph should be 
stricken. The plaintiff must prove his 
actual damages. Keogh v. Chicago, N. W. 
R. R.,.260 U. S. 156 (1922); American Sea 
Green Slate Company v. O’Halloran, 229 
Bed) (/a(CrC a Aeesiudeal O15) seen trebling 
the amount of actual. damages, it seems 
indisputable that the statutes carry their 
own symbols of punishment. The plaintiff 
can recover only what the statutes give 
him. Buckeve Powder Company v. E. E. 
DuPont de Nemours Powder Company, 196. 
Fed. 514, 519 (D. N. J. 1921), while appar- 
ently in support of the plaintiff, merely 
decided that an allegation of punitive dam 
ages does not make a complaint duplicitous. 
The question of relevance was not passed 
upon, 

Paragraph XXIX must be revised and 
XXXVII is stricken. 

The disposition having to do with XXIV, 
XXVI, XXVII, and XXIX is applicable to 
XUL Het Lit. LIV respectively. 


[Obscurity in dates remedied by bill of 

particulars] 

(4) The Illinois corporation moves under 
Rule 102 of the Rules of Civil Practice for 
judgment requiring that the following para- 
graphs be amended by setting forth the 
dates at which the alleged acts occurred: 
XUV ae Xe VGL IR CIES DXEXGCR Xe XGIEXGR CTE I 
pb DD XLV. 

To give the defendant a chance to in- 
voke the Statute of Limitations, if it be 
apposite, the plaintiff should give some 
indication, to the best of his ability, of the 
time when the acts alleged in paragraphs 
DC AVAL EI ie Cl ee), On). h il | I Bt bl GSI LIA eX 
curred. United Copper Securities Corpora- 
tion v. Amalgamated Copper Company, 232 
Fed. 574, 576 (C. C. A. 2nd, 1916). Para- 
graphs XV and XXIX charge that at all 
times in the past and continuing in the 
prescnt the defendants have done and are 
now doing certain acts not immediately 
related to the charge or price discrimina- 
tion. Whatever obscurity there may be in 
these paragraphs can be remedied by a bill 
of particulars. 
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Federal Trade Commission v. Maisel Trading Post, Inc. 


[f] 55,128] Federal Trade Commission v. Maisel Trading Post, Inc. 
United States Circuit Court of Appeals, Tenth Circuit, August 28, 1935. 


A former court order, modifying and affirming an order of the Federal Trade Com- 
mission forbidding the advertising of jewelry as “Indian-made” without specifying that 
it has been partly made by machine, is vacated and the Commission’s order is afirmed 


with a new modification. 


Vacating the court order reported at {[ 55,073, and modifying and affirming Federal 


Trade Commission Complaint No. 2037. 


Per Curiam 


Briefs and argument on rehearing have 
clarified the dispute and narrowed the is- 
sues. Petitioner now expressly asserts that 
machinery used in manufacturing the raw 
material—the slugs or blanks—with which 
the Indian starts his artistry, is outside the 
scope of the hearing or the order; that the 
order is not concerned with the dimensions 
of the raw material; that the order is de- 
signed to confine the term “Indian-made” 
to those who heat and hammer the slug or 
blank before ornamentation; and that the 
order does not define the amount of such 
heating or hammering. So construed, the 
order is applicable only to so much of re- 
spondent’s jewelry, if any, as is not heated 
and hammered at all before ornamentation. 

Both sides complain of the complexity 
and the difficulty of complying with our 
modification of petitioner’s order; petition- 
er’s order is complex and has already given 


rise to much misunderstanding. The sec- 
ond paragraph of petitioner’s order will be 
modified to read as follows: 

“Tt is now ordered that respondent, its 
agents, representatives, and employees, 
shall cease and desist from designating, 
describing, or offering any of its silver 
jewelry products for sale in interstate com- 
merce as ‘Indian’ or ‘Indian-made’ jewelry, 
where in substantial part machinery (other 
than hand tools, or nonmechanical equip- 
ment, or buffing wheels for polishing) shall 
be substituted for hand hammering, shap- 
ing or ornamenting the same, unless the 
label, stamp, catalogue, or advertising shall 
clearly, expressly, and legibly state the 
method of such manufacture in immediate 
context with the descriptive terms.” 

A decree will be entered vacating our 
former modification of the commission’s 
order, affirming the order of the commis- 
sion as now modified; each party to pay its 
own costs, 


[1 55,129] Federal Trade Commission v. Maisel Trading Post, Inc. 


United States Circuit Courts of Appeals, Tenth Circuit. 


July 21, 1936. 


Upon Motion of Petitioner and Amici Curiae for Interpretation of Final Order. 


It is held that the manufacturer of Indian jewelry is giving purchasers fair notice 
that jewelry is in part machine made when it advertises “press cut and domed blanks.” 
Interpretation of a former court order modifying and affirming a Federal Trade Com- 
mission order requiring the respondent to state the method of manufacture, is denied 


as unnecessary. 


See previous court orders involving Federal Trade Commission Complaint No. 2037 


at {J 55,073, 55,128. 


Eugene W. Burr (William T. Kelley, Chief Coun- 
sel, Martin A. Morrison, Assistant_Chief Counsel, 
Henry W. Blair, Ass’t.. Attorney General, Charles 
E. Collett, Attorney, and Wm. C. Lewis, U. S. 
‘Attorney, with him on the. Motion) for Petitioner. 

John F. Simms (Donald M. Bushnell with him 
on the Answer), for Respondent. 

Before Lewis and McDermort, Circuit 
Judges, and Kennepy, District Judge. 

Kennepy, District Judge, delivered the 
opinion of the court. 


[History of proceedings] 
This proceeding was originally instituted 
to enforce dn order.of the Federal Trade 
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Commission, with a finding that the Re- 
spondent while engaged in interstate com- 
merce misled the public in connection with 
the sale of Indian jewelry. The contro- 
versy revolved around the use of the terms 
“Indian” and “Indian-made.” Upon the 
original hearing the court confirmed the 
order of the Commission with modifica- 
tions, which detailed specifically the per- 
missive use of the terms. (77 F. (2d) 246.) 
Subsequently the Petitioner applied for 
a rehearing upon the ground that the 
modified order was too complex to be 
followed without great difficulty and that 
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the order covered processes which were 
not involved in the controversy, in which 
contention the Respondent seemed to con- 
cur. Thereupon this court modified the 
substantive features of the orders so as to 
read as follows (79 F. (2d) 127): 

eertais now ordered that respondent, its agents, 
representatives, and emtployees, shall cease and de- 
sist from designating, describing or offering any of 
its silver jewelry products for sale in interstate 
commerce as ‘Indian’ or ‘Indian-made’ jewelry, where 
in substantial part machinery (other than hand tools 
or non-mechanical equipment, or buffing wheels for 
polishing) shall be substituted for hand-hammering, 
shaping or ornamenting the same, unless the label, 
stamp, catalogue, or advertising shall clearly, ex- 
pressly and legibly state the method of such man- 
ufacture in immediate context with the descriptive 
terms. 


[Interpretation of order in dispute] 


The modified order seemed to generally 
meet the approval of both parties, but the 
Petitioner and amici curiae now by motion 
complain of the interpretation of such or- 
der on the part of the Respondent, in that 
its advertising and literature is not suff- 
ciently explicit to advise the public of its 
operations in the manufacture of jewelry 
as Indian made. As no appeal was taken 
from the last modified order it has become 
final. The motion of the Petitioner and 
the answer of the Respondent thereto con- 
tain copious examples of the Respondent’s 
advertisement in connection with its at- 
tempt to comply with the order and these 
are generally in accord, so that the dispute 
narrows down to a proposition of deter- 
mining whether or not this advertising is 
in substantial compliance with the order. 


The gravamen of the charge of the Pe- 
titioner may be exemplified by the samples 
exhibited. A small pamphlet described in 
detail the manner in which the jewelry 
offered for sale by the Respondent is fash- 
ioned, in which it is stated that the manu- 
facture of the jewelry from silver dollars 
has been dispensed with and ordinary coin 
silver reduced to 900 fine is prepared for 
the handwork of shaping, decorating and 
finishing by bemg rolled by an Indian to 
reduce it to a sheet of the desired thick- 
ness, the Indian then by using a press cuts 
out the blank silver in the general shape 
of the article to be made, in which con- 
dition it reaches the work bench where the 
Indian smith hand-hammers, files, shapes, 
decorates and polishes it by hand as the 
finished product. Other statements further 
explain in detail the method of manufac- 
ture of certain types of jewelry, expressly 
setting forth certain articles in which parts 
are purchased and not made by the Indians 


in connection with the manufacturing 
process. No particular complaint is made 
of this feature of the advertising, nor can 
there justly be, because it evidences the 
good faith of Respondent in meticulous 
form. The suggestion of the Petitioner in 
this respect is, however, that these pam- 
phlets are not attached to the specific arti- 
cles of jewelry exhibited for sale, and the 
real purpose and intent must be gathered 
from the specimens attached to the indi- 
vidual articles. In this respect all these 
specimens carry substantially the- same 
purport except as they may be applied to 
different articles manufactured in a differ- 
ent way. One example will suffice: 
“Guaranteed INDIAN-MADE from 900 _, Fine 
sheet and wire, COIN SILVER and TURQUOISE; 


press cut and domed blanks; filed, decorated, shaped 
and finished entirely by hand.” 


[Motion for interpretation denied] 


The exact point contended for by the 
Petitioner is, that the term “press cut and 
domed blanks” does not suggest to the 
purchasing public the use of machinery. 
With this contention we cannot agree. The 
theory of the Petitioner’s whole case is, 
that with those of the public interested in 
the purchase of Indian-made jewelry, the 
fashioning in the first instance of the silver 
is a process of hand-hammering and there- 
fore the public is entitled to know when 
this hand-hammering is dispensed with and 
the use of machirtery substituted therefor. 
This theory was approved and confirmed 
by this court. But the Petitioner now says 
that the public interested in the purchase 
wf Indian jewelry will not be advised that 
the term press cut necessarily involves the 
use of a pressing machine. We cannot be- 
lieve that those so discerning in the art of 
Indian jewelry making would be so ig- 
norant in their understanding of ordinary 
English language. Furthermore, it will be 
noted that the ingredients and the proc- 
esses of manufacture of the articles are 
distinctly -separated by semi-colons and 
each phrase thereby expresses a separate 
and distinct element. As for example, the 
use of a press is distinctly cut off from 
what is indicated as being done in the 
manufacture by hand, and therefore it 
clearly appears that the press is substi- 
tuted for hand-hammering.: There ought to 
be no confusion in the minds of the public 
in such a description of the method of 
manufacture. We see no merit in the Pe- 
titioner’s motion. It will therefore be over- 
ruled and denied, with costs assessed against 
the Petitioner. 
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Butterick Publishing Co. et al. v. F. T. C. 


[55,130] Butterick Publishing Company; 


Macfadden Publications, Inc., Fiank A. 


Munsey Company, Street & Smith Publications, Inc., Pictorial Review Company, Inter- 
national Circulation Company, Inc., S-M News Company, Inc., Midwest Distributors,’ 


Inc., v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit, August 13, 1936. 


A Federal Trade Commission order is affirmed, enjoining magazine publishers from 
concertedly preventing anyone from selling second-hand or back number magazines 
to distributors or dealers, and from concertedly preventing wholesalers or retailers from 


buying or selling such magazines. 


Affirming Federal Trade.Commission Complaint No. 2171. 


Before: L. Hann, Aucustus N. HAnp and 
CHASE, Circuit Judges. 

Petition to review an order of the Fed- 
eral Trade Commission. Affirmed. 

Chester W. Johnson, Attorney for Petitioner, Mid- 
west Distributors, Inc. Robert Maloney, Attorney 
for Petitioner, Frank A. Munsey Company. Joseph 
Schultz, Attorney for Petitioner, McFadden Publica- 
tions, Inc.; Street & Smith Publications, Inc. 
Manheim Rosenzweig, Attorney for Petitioners, Pic- 
torial Review Company; International Circulation 
Co. Inc. Whitman, Ransom, Coulson & Goetz, At- 
torney for Petitioner, S-M. News Company, Inc. 

y Kelley, Chief Counsel, Federal Trade 
Comn. Martin A. Morrison, Assistant Chief Counsel. 
Robert N. McMillen, James W. Nichol, Special At- 
torneys, Attorneys for Respondent. 


{Cease and desist order of Commission] 


CuHaseE, Circuit Judge: The petitioners 
were charged in a complaint filed by the 
Commission with using unfair methods of 
competition within the scope of section 5 
of the Federal Trade Commission Act (15 
U. S. C. A. Sec. 45). They all answered 
and appeared at hearings before a trial 
examiner at New York and at Boston where 
evidence was introduced in support of the 
complaint. At the close of these hearings, 
the petitioners (then respondents) filed a 
motion to dismiss the complaint for lack 
of evidence to support it but the motion 
was overruled with leave to renew upon 
final argument. At a hearing later called 
for the introduction of evidence by the re- 
spondents, they all waived their right to 
offer proof and insisted upon their motion 
to dismiss. The cause was argued before 
the Commission and upon the record made 
it found the facts and reached conclusions 
thereon upon which the order to cease and 
desist under: review was made.. This order 
provided that respondents 
“their agents, employees and representatives, in con- 
nection with the sale and distribution of magazines 
and other periodical publications in interstate com- 


merce, forthwith cease and desist from the following 
acts and practices; 

(a) By agreement, combination or concert of ac- 
tion among themselves, or between or among any 
two or more of them, or with others, preventing or 
seeking to prevent any person, firm or corporation 
lawfully owning the same, from selling to distributors 
thereof or dealers therein, second-hand or back num- 
ber magazines or other periodical publications; or 

(b) By agreement, combination or concert of ac- 
tion among themselves, or .between or among any 
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two or more of them, or with others, preventing, or 
seeking to prevent, or causing or seeking to cause 
wholesalers of magazines to prevent, newsdealers or 
other retailers of magazines Rom buying and selling 
or dealing in second-hand or back number magazines 
or other periodical publications, or in any manner 
interfering with the business of distributors of or 
dealers in such second-hand or back number maga- 
zines or other periodical publication. 

Provided, however, that nothing in this order con- 
tained shall prevent respondents from making such 
agreement or arrangements with, or taking such 
action against, wholesalers and retailers of their 
magazines or other periodical publications, as may 
be reasonably necessary to prevent unsold publica- 
tions, for which respondents have reimbursed or 
credited such wholesalers or retailers, from being 
again placed on sale as reading matter.” 


[Business of respondents] 


On sufficient supporting evidence the 
Commission found that all these petition- 
ers were corporations duly organized un- 
der the laws of New York except the 
Pictorial Review Company which is a Del- 
aware corporation and Midwest Distribu- 
tors, Inc., a South Dakota corporation. 
During all material times, the principal 
place of business of each petitioner was 
in the City of New York. All but Inter- 
national Circulation Company, Inc., S-M 
News Company; and Midwest Distribu- 
tors, Inc., were “engaged in the printing 
and publishing of periodical magazines and 
other periodical publications and in selling 
the same into and among the various states 
and territories of the United States and 
the District of Columbia.” Those last 
above named were engaged in the sale and 
distribution of such magazines in the same 
territory. For convenience all the peti 
tioners will hereafter be called publishers 
and all the periodicals will be called mag- 
azines. All of the publishers have caused 
magazines to be shipped in interstate com- 
merce to the purchasers or consignees 
thereof and there has been during all the 
time material a constant current of trade 
and commerce in such magazines between 
and among the various states and terri- 
tories of the United States and the District 
of Columbia. All the publishers “are now, 
and at all times hereinafter mentioned have 
been, in substantial competition in inter- 
state commerce among themselves and 
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with other publishers and sellers of magazines 
* * * and with distributors of second-hand 
or back-number magazines as hereinafter set 
forth. The aggregate business of ‘these re- 
spondents (petitioners) amounts to substan- 
tially more than twelve million copies of each 
issue. 


The magazines so transported in inter- 
«state commerce are sold to wholesalers for 
the most part by the publishers though 
‘some are sold direct to retailers consisting 
mainly of news stands and drug stores not 


situated in territory served by any whole-. 


saler. Midwest Distributors, Inc., and 
Macfadden Publications, Inc., do not sell 
to wholesalers or retailers but consign 
their magazines to them for sale. The oth- 
er publishers sell outright. The Commission 
further found and concluded as follows :— 


[Findings of Commission] 


“At all times hereinafter mentioned and for an 
undetermined period prior thereto it has been the 
custom of the industry and trade that all magazines 
remaining unsold in the hands of the wholesaler 
and retailer would be returned to the publishers 
from whom received and the wholesaler or retailer 
reimbursed or credited in the amount paid therefor, 
so that the publishers received payment only for 
those magazines actually sold by their wholesalers 
and retailers during the current period, that is from 
the time they were placed on sale until the suc- 
ceeding issue of the same magazines were placed 
on sale. Also, it has been and is the custom that 
the wholesaler would reimburse or give credit to the 
retailer for all magazines remaining unsold in his 
hands at the end of the current period, so that the 
wholesaler receive payment only for those magazines 
which are sold by the retailer during the current 
period. Also, it is and has been the custom that 
instead of shipping back the entire unsold magazine, 
the cover only is returned, as a token that the same 
remains unsold, and wholesalers and retailers have 
been and are privileged to sell the remaining body 
of the magazine as waste paper, for their own 
account. The body of the magazine, from which 
the cover has been removed and for which the 
wholesaler or retailer has been reimbursed, is known 
in the industry and trade a ‘coverless’ magazine or 
‘coverless return’ or ‘return’.”’ 


“Paragraph Four: At all times hereinafter men- 
tioned there were and now are throughout the United 
States, persons, firms and corporations hereinafter 
to be referred to as back-number distributors, en- 
gaged in the business of collecting mnon-current 
cast-a-way magazines, particularly story magazines, 
and selling them to retail dealers, consisting princi- 
pally of news stands, drug stores and other retailers 
handling current magazines. These non-current 
magazines, hereinafter to be referred to as ‘“‘back- 
numbers,’ regularly retail at from one-third to one- 
fourth the sale price of the same magazine while 
current. The sources of supply of these back- 
number distributors were and are princpally waste 
paper dealers located throughout the United States 
and, to a minor extent, such organizations as the 
Salvation Army, junk dealers, etc. The back-number 
magazines have been and are in active, substantial 
competition with the current numbers. 


“Paragraph Five: Among the back-number dis- 
tributors above referred to were Back Number 
Wilkins, Inc., a corporation, and Eastern Back 
Number Magazine Company located, respectively, at 
Danvers and at Lynn and East Saugus, Massachu- 
setts. These two distributors at the times herein- 
after mentioned dealt only in entire back-number 
magazines, as distinguished from coverless maga- 
zines or returns, and were the principal distributors 


of back-number magazines in eastern Massachusetts, 
and in the early part of the year 1932 had an aggre- 
gate of approximately 800 retail dealers in that area, 
90% of whom were dealers in current magazines. 
The principal sources of supply of these two “back- 
number distributors were waste paper concerns lo- 
cated in Massachusetts, New Hampshire, New York, 
Michigan, Pennsylvania, Ohio, Illinois and Missouri. 
When second-hand magazines were purchased by 
them from these sources of supply they were regu- 
larly shipped from said states to them at their re- 
spective places of business in Massachusetts. 


“Paragraph Six: The retail dealers of the back- 
number distributors above named handled only en- 
tire, covered back-numbers and did not sell or offer 
for sale coverless magazines or returns. 


“Paragraph Seven: In eastern Massachusetts the 
magazines of respondents were distributed by some 
thirteen wholesalers located in Boston and other 
towns and cities in that area. Respondents regu- 
larly sold and delivered current magazines from 
their respective places of business, located as afore- 
said, to these wholesalers, who in turn supplied the 
retail dealers in that area, including 90% of the 
retailers handling the magazines of the back num- 
ber distributors hereinabove named. 


“Paragraph Eight: On or about November 5, 
1931, representatives of the respondents, at a meet- 
ing in the City of New York, formed the Special 
Committee on Magazine Distribution, consisting of 
a representative from each of the respondent com- 
panies, to take action for and on account of respond- 
ents. The formation of said Special Committee, and 
the’ action thereafter taken by it, was with the full 
knowledge and consent of the responsible executive 
officers of the respondent corporations. Thereafter 
and beginning on the first of April, 1932, and con- 
tinuing until about August 15, of that year, the 
Special Committee dispatched letters to all of the 
wholesalers in eastern Massachusetts handling the 
magazines of the respondents demanding that they 
inform their retail dealers that they, the retail deal- 
ers, would no longer be permitted to handle back-: 
number magazines; that if they handled back-number’ 
magazines they would be denied further supplies of 
current issues. Upon receipt of these letters, the said 
wholesalers notified their retail dealers, both in writ- 
ing and orally, that they would be required to choose 
between handling current issues and back-number 
magazines; that if they continued to handle back- 
number magazines they would no longer be supplied 
with current issues. 


“Paragraph Nine: Because of the above-men- 
tioned demands of respondents upon their wholesalers 
and of the notices of the wholesalers to their retail- 
ers approximately half the retail dealers handling 
both the current issues of respondents and the back- 
number magazines of the two distributors named, 
discontinued handling back-number magazines, and 
said distributors had difficulty in securing other deal- 
ers for the same reason. 

“Paragraph Ten: During the same period of time 
the above-mentioned letters to wholesalers in eastern 
Massachusetts were being dispatched, the Special 
Committee on Magazine Distribution was also seek- 
ing to interfere with the sources of supply of the 
back-number distributors, by bringing pressure to 
bear upon the Salvation Army and other sources of 
supply to prevent the sale of back-number miaga- 
zines to those concerts distributing the same to re- 
tail dealers. 

“Paragraph Eleven: The result of the joint action: 
of these respondents, as hereinabove found, has been 
and is to substantially interfere with and lessen 
competition between respondents and their whole- 
salers, on the other (sic) hand, and the said dis: 
tributors of back-number magazines, on the other 
hand, thus depriving the public, to a substantial 
extent, of the benefits that would normally flow 
from such competition. 


“Conclusion 


“The acts and practices_of these respondents under 
the circumstances hereinabove found and set forth, 
have been and are to the injury of their competitors 


(55,130 


354 


€ourt Decisions 


Butterick Publishing Co. et al. v. F. T. C. 


and prejudicial to the public interest and constitute 
unfair methods of competition in commerce within 
the intent and meaning of Section 5 of the Act of 
Congress hereinabove entitled.” 


[Interstate commerce involved] 


While it is contended that the Commis- 
sion was without jurisdiction in that the 
unfair methods of competition found were 
not shown to have been used in interstate 
commerce, it seems too clear for contro- 
versey that they were. The new maga- 
zines whose source of supply was controlled 
by the publishers were largely shipped 
across state lines and the threat to with- 
hold them from dealers who did not sell 
new magazines exclusively would, if car- 
ried out, to that extent stop interstate 
transportation of the magazines. So, too, 
the second-hand magazines were largely 
transported from state to state and the 
threatened curtailment. of that business 
would have like effect upon interstate com- 
merce. 


[Concerted refusal to sell held unlawful] 


Though any one publisher acting alone 
may sell or not sell his magazines as he 
may choose, Federal Trade Commission v. 
Raymond Bros.-Clark Co., 263 U. S. 565, two 
or more may not combine in such refusal 
if the result is to harm the public or any 
person against whom the concerted action 
is taken. Binderup v. Pathe Exchange, 263 
UL Spo Zak 

While the Federal Trade Commission is 
not an agency for the enforcement of the 
Sherman Anti-Trust Act, that Act does re- 
quire consideration in deciding what, in 
view of the public policy so declared, are 
unfair methods of competition which the 
Commission is authorized to suppress. 
Federal Trade Commission v. Beech-Nut 
Packing Co., 257 U. S. 441. And an unfair 
method of competition which is against 
public policy may be stopped by the Com- 
mission for that alone. Federal Trade Com- 
mission v. Klesner, 280 U.S. 19. 

The Sherman Act is to be construed in 
the light of the circumstances attending 
each case by applying what is called the 
rule of reason in determining what con- 
certed action unlawfully.restrains trade or 
commerce among the several states. Stand- 
ard Oil Co. v. United States, 221 U. S. 1; 
Umited States v. American Tobacco Co., 221 
U. S. 106; Board of Trade v. United States, 
246 U. S. 231; Standard Oil Co. v. United 
States, 283 U. S. 163; Appalachian Coals v. 
United States, 288 U. S. 344; Sugar Institute 
7. United States, 297 U. S. 553. 

The Federal Trade Commission Act was 
in part at least aimed at the elimination of 
methods of competition called unfair which 
if left untouched would probably create 
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the evils prohibited by the Sherman Anti- 
Trust Act. Federal Trade Commission v. 
Raladam Co., 283 U. S. 643; Federal Trade 
Commission v. Sinclair Co., 261 U. S. 463. 
The Commission may, and should, issue its 
complaint and if its essential allegations 
are proved make its order to cease and de- 
sist whenever the methods of competition 
are unfair in interstate commerce and their 
prevention is in the public interest though 
it may not properly act to prevent those 
trade practices which merely are offensive 
to a suitable standard of business morality. 
Northam Warren Corp. v. Federal Trade 
Commission, 59 Fed. (2) 196 (C. C. A. 2). 


But in this instance the concerted at- 
tempt was to prevent the sale of second- 
hand magazines where the new magazines 
of the petitioners were sold in competition 
with each other and the second-hand ones. 
It was shown that the business of selling 
second-hand magazines had been seriously 
curtailed by the agreement of the publish- 
ers and the action taken thereunder; and 
except for some unsupported argument 
that the public health was endangered by 
the sale of used magazines the action was 
plainly for the purpose of stifling compe- 
tition. Certainly it is self-evident that an 
owner of second-hand magazines may of 
right sell them if he chooses as may the 
owner of any other property suitable for 
sale. One need only remember the large 
use made of what are really second-hand 
books and magazines in the libraries 
throughout the country to put aside as in- 
consequential the notion that the business 
iS injurious to public health. The require- 
ment that dealers must not sell second- 
hand magazines where the new ones are 
sold as a condition precedent to being al- 
lowed to obtain new magazines for sale 
from the petitioners has been shown un- 
reasonable and unnecessary to protect any 
legitimate rights of the publishers and the 
order of the Commission under review 
should be affirmed since the facts which 
support it have been found on sufficient 
evidence. Federal Trade Commission v. 
Winsted Hosiery Co., 258 U. S. 483; Federal 
Trade Commission v. Pacific States Paper 
Trade Association, 273 U. S. 52. 


[Refusal to sell to those selling coverless 
magazines held lawful] 


Another phase of the matter should be 
noticed, however. Much has been made 
in argument of a claim that the practice of 
accepting the return of covers only for 
credit or reimbursement has enabled un- 
scrupulous dealer’ to sell as reading matter 
the coverless magazines for which they 
have paid nothing. Though the record 
does not lend much support to that claim, 
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possibly because the petitioners saw ht to 
introdce no evidence themselves, it is plain 
enougn that such a practice is possible 
and, if it is indulged in, that it is one which 
the publishers have the right to prevent 
by all fair means. Whether the means 
used are fair or not depends upon the ne- 
cessities of each case. It is no answer to 
the publishers that they may prevent the 
wrong by refusing to accept covers for 
credit. That is a reasonable method for 
them to adopt if they want to in conducting 
their business and they have the right to 
prevent the sale of the body of the maga- 
zines as reading matter whose covers they 
have taken, or agreed to take, back for 
credit or reimbursement. It is our under- 
standing of the cease and desist order that 
it does not cover instances where the 


claimed abuse of selling coverless returns 
actually exists and the publishers are per- 
mitted to take concerted action to prevent 
the sale of their new magazines where cov- 
erless returns are sold. It may not be an 
unfair method of competition to take such 
action to prevent the sale of their new 
magazines where any coverless copies of 
them are sold in view of the likelihood that 
most coverless magazines will be coverless 
returns. Under the order made the pub- 
lishers may do whatever is reasonably nec- 
essary to that end and that fully preserves 
their rights. We assume that the Commis- 
sion will make its order more specific in 
this respect if cause therefor is shown. 


[Commission’s order affirmed] 
Order affirmed. 


[ 55,131] United States of America v. Joseph Lanza. 


United States Circuit Court of Appeals for the Second Circuit. 


August 13, 1936. 


_ Conviction of defendant for participation in a conspiracy to restrain and monopolize 
interstate trade in fresh water fish is affirmed upon the Court’s review of the evidence 
tending to prove defendant’s connection with the conspiracy. 


Before: MANTOoN, SwAN and CHAsE, Cir- 
cuit Judges. 

Appeal from a judgment of the District 
Court for the Southern District of New 
York on a verdict of guilty after trial on 
an indictment in four counts charging the 
appellant and others with the violation of 
Sections 1 and 2 of the Sherman Anti- 
inudsteAct «(l5U.pomCstAcSecsial -and,2.). 
Affirmed. 

John Dickinson, Assistant Attorney General. John 
Harlan Amen, Special Assistant to the Attorney 
General. Albert J. Law, Special Assistant to the 
Attorney General. Joseph A. Barrett, Special Assist- 
ant. Andrew Bennett, Special Assistant. John C. 
Herberg, Special Attorney. 

Ceasar B. F. Barra, Attorney for Appellant. Ralph 
J. Barra, Nicholas P. Iannuzzi and Julius I. Puente, 
of Counsel. 


[Conviction of conspiracy to monopolize 


fish trade] 


CuAsE, Circuit Judge: The appellant was 
convicted and sentenced together with oth- 
er defendants tried at the same time and 
alone has appealed. The indictment, which 
superseded the original one, charged in 
the first count a conspiracy to restrain 
trade and commerce in fresh water fish 
among the several states; in the second 
count, a conspiracy to monopolize such 
trade and commerce in such fish; in the 
third, an attempt to monopolize such trade 
and commerce in such fish; and in the 
fourth, that they did monopolize such trade 
and commerce in such fish. The appellant 


was convicted on all the counts and was 
sentenced upon all. 


[Connection of defendant with conspiracy 
questioned] 


He has not attempted to question the 
sufficiency of the evidence to prove, as the 
jury found, that the unlawful conspiracy 
and monopoly existed. The evidence as to 
that is, indeed, so strong that to question 
it would have been futile. But the appel- 
lant does argue that there was no evidence 
connecting him with the unlawful acts 
shown on the part of others and that there 
was reversible error in the admission of 
evidence and in the opening statement of 
the prosecutor to the jury. So it will be 
necessary to outline the nature of the evi- 
dence upon which reliance is placed to 
sustain the verdict and judgment against 
the appellant. 


[Fish wholesalers’ association formed] 


From it the jury was justified in believ- 
ing that by far the greater part of the fresh 
water fish handled in the New York mar- 
ket is shipped there from states other than 
New York; that by 1932 the retail dealers 
had combined, after some trouble, what 
may be called their Brooklyn association 
with their Bronx and Upper Manhattan 
association into what became known as the 
Bronx, Upper Manhattan .and Brooklyn 
Fish Dealers Association with one of the 
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defendants, Kiselik, acting as the so-called 
Impartial Chairman of the combined as- 
sociations; that Kiselik was endeavoring to 
have the wholesale fresh fish dealers or- 
ganize and cooperate with the retail deal- 
ers to extend the control of the business; 
and that to bring this about he arranged 
a meeting of the wholesalers at the Half 
Moon Hotel in Coney Island; that at this 
meeting the appellant, who was a delegate 
of the United Sea Food Workers Union, 
was present and sat with Kiselik at a 
table on the dais but did not address the 
meeting; that most of the wholesalers at- 
tended and were told of the organization 
of the retailers and urged by Kiselik and 
one O’Keefe to organize to remedy the 
market conditions in concert with the re- 
tailers; that a committee was appointed to 
try to work out a satisfactory plan for the 
division of profits on a percentage basis; 
that the report of this committee was re- 
ceived and discussed but not then adopted 
and that the meeting broke up without 
taking any definite action; that O’Keefe 
continued his efforts with individual whole- 
salers and in about two weeks had worked 
out a scheme for cooperation on a changed 
basis which seemed likely to be generally 
approved; that within four or five weeks 
he had formed another- committee consist- 
ing of five wholesalers who agreed and 
that he then submitted his plan to the 
committee formed at the Half Moon Ho- 
tel; that the result was the formation of a 
profit-pooling association; the assignment 
of percentages to wholesalers; the forma- 
tion of a representative committee to col- 
lect information as to supply, prices, bad 
debts, credits, and the elimination of du- 
plication; that in carrying out the scheme, 
which was really one to monopolize the 
business, they used threats and violence, 
extortion, boycotts, levies upon dealers 
who were coerced into paying; picketing; 
made charges for opening new stores; cre- 
ated labor disturbances; and that they fixed 
prices and attempted to maintain them by 
threats and violence. 


[Meeting arranged by defendant] 


Aside from the presence of the defendant 
at the meeting at the Half Moon Hotel, 
his connection with the scheme was shown 
only by evidence in substance as follows: 
One of the large dealers, Booth Fisheries, 
had trouble with the organization. It was 
indebted to the Guaranty Trust Company 
and O’Neill of that bank undertook to look 
into the matter. He talked with a friend, 
Reardon, who knew the appellant and who 
told him that O’Neill had inquired about 
the Booth situation, Lanza said that he 
had nothing to do with it but that he would 
take him to the man who handled the fish 
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end of the business and took him to Ki- 
selik. Reardon asked Lanza and Kiselik 
if they would go to the Guaranty Trust 
Company with him to meet O'Neill and 
they assented and went. O’Neill and 
Kiselik talked over the difficulties which 
had beset the Booth Fisheries while Lanza 
either talked with Reardon a few feet away 
or listened to what was said. O’Neill ex-i 
plained that the Booth Fisheries Company 
was having trouble in New York and was 
informed that Booth had not cooperated. 
During the conversation, Heinrichs who 
had charge of the principal office of the 
Booth Fisheries Company’ in Chicago and 
who was trying to adjust the trouble that 
had arisen in New York, came in. O'Neill 
testified in part that after Heinrichs came 
into the room, “I explained that these men 
had represented that Booth was not be- 
having in a cooperative fashion and that 
I wanted him to sit down and find out if 
to any extent or in any way Booth was to 
blame and that the matter might be straight- 
ened out. He made some comment about 
it being too expensive to cooperate, and I 
commented that a credit and collection 
service should not be unduly expensive, 
even on the basis explained to me.” This 
conversation led up to an arrangement la- 
ter made whereby Booth paid the agreed 
fee and was allotted 12% per cent of the 
fresh water fish business in New York. 


[Conduct of members of union which 
defendant represented | 


All of the hand-truckmen in the fresh 
water fish markets in New York belonged 
to the United Sea Food Workers Union 
of which the appellant was the delegate. 
There was evidence that these hand-truck- 
men refused to load fish for a retailer named 
Rosenwasser until he had seen Kiselik and 
promised to join the association. A re- 
tailer named Seif testified that he bought 
some fresh water fish in Philadelphia and 
then bought some salt water fish in New 
York. The salt water fish was loaded on 
his truck by the hand-truckmen but an 
hour or so later while his truck was still 
at the market where he bought the fish 
Kiselik came and asked him how he dared 
buy sweet water fish in Philadelphia. He 
replied that it was cheaper there and Kisel- 
ik then told him he couldn’t buy salt water 
fish in New York. A few minutes later 
the hand-truckmen who had loaded his . 
fish took it off his truck. There was other 
evidence of similar conduct by the hand- 
truckmen belonging to the appellant’s 
union, 


[Payment to defendant] 


_ One Waldman, a retailer and speculator 
in the fresh water fish business, testified 
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that he opened a new place of business and 
that Kiselik asked him “if I see his friend 
Joe Socks” (a name shown to be one by 
which appellant was known) and when 
asked about that Kiselik told him he must 
pay $1000.00 for his friend Joe Socks “for 
the reason that Joe Socks needs the 
money.” After consulting one Aaronson, 
Waldman satisfied this demand by paying 
Kiselik $500.00. At one time while Kiselik 
was talking with Waldman about the money 
the appellant stood “a couple of steps away” 
but said nothing. Later Waldman asked 
the appellant if he could get the $500.00 
back but the witness couldn’t remember 
the appellant’s reply and the money was 
never returned to him. The witness also 
testified that they bought fish outside of 
New York several times and brought it to 
New York to sell. That Kiselik, the ap- 
pellant and three others were present when 
a conversation was had with him about 
purchases outside New York and Kiselik 
“helped me straighten this thing out, and 
that I should buy fish in New York.” The 
appellant was not present when the talk 
began and the witness couldn’t remember 
whether he remained to the end or that he 
said anything. 


[Defendant's speech at meeting] 


After the original indictment in this 
cause some of those who were acting in 
concert under the arrangements they had 
made in regard to the fish business appa- 
rently became apprehensive and a meeting 
was called which was attended by 175 or 
200 retail dealers. At this meeting the ap- 
pellant was one of those who made 
speeches. The testimony of Sam Moskowitz 
appears in the record in part as follows: 


“T recall the time the association started to break 
up and the members stopping their dues. That was 
after the original indictment was returned in this 
case. I attended a meeting at which Joe Lanza 
made a speech at that time. I was outside and the 
people told me there would be a meeting. Joe Lanza 
passed by and said, ‘Moskowitz, come on, we are 
going up to a meeting.’ I said, ‘I will get rid of my 
fish buying, I will go up’. When I got there Lanza 
was there. The room was packed and a couple of 
hundred of people were there. Lanza was in front. 
I do not know who was with him. Manny Lippman, 
Jerome Kiselik and many people were there. Lanza 
said, ‘We should keep on with this organization, and 
with the same officers, and with the same charge,’ 
and that it would be better for the retailers, and 
that if we keep this organization the union would 
be on top of us, because the retailers are very poor, 
and they could not afford to pay union wages. I said 
at the meeting that it would be better to have our 
organization of retailers’. 


On cross-examination the witness testi- 
fied; 


“Jerome Kiselik was there. I spoke to him at 
that time upstairs in the room. He did not make a 
speech. I heard Joe Lanza say something. He 
spoke about Communists and about a different union, 
and if we did not have this organization, we would 
have a union, and that it was better to have the 
organization than to have a union. I could not re- 


mind myself what he said,—a Communist union or a 
plain workers’ union. He spoke about a union and 
we would not be bothered by the wholesalers any 
more. I heard him speak for the retail fish dealers, 
a code of the N. R. A. in Washington. He said, 
‘If you break up this organization, if you have not 
his association, you will have a union on top of the. 


> 


retailers’. 


[Defendant held to be connected with 
conspiracy | 


From the foregoing partial summary of 
the evidence, it will be seen that the jury 
was justified in finding that the appellant 
knew of the unlawful combination in vio- 
lation of the Sherman Anti-Trust Act as 
charged in the superseding indictment and 
was familiar with much that was done in 
furtherance of it. And that with such, 
knowledge, he advocated the continuance 
of the organization by means of which the, 
unlawful acts were done to carry out the 
plan. Though there was some evidence 
that he was only working toward the set-' 
ting up of a code under the National Re- 
covery Act, that was an explanation of his 
conduct which might or might not be ac- 
cepted by the jury and it was not. We 
think the evidence in the record is ample 
to support the verdict and judgment. 


[Other grounds for reversal held insufficient] 

On cross-examination, Waldman was 
asked whether he testified at the former 
trial that the money he paid was going to 
the association. He replied, “Yes, I did, 
I was afraid to talk any further.” Upon 
redirect examination an attempt was made, 
to learn from him why he had been afraid 
but he was evasive. In response to ques- 
tions by the court, he said that something 
was said to him; he didn’t know who said 
it; they came into his store and told him 
not to talk. The court ordered the state- 
ment that they told him not to talk strick- 
en out. He was asked if he saw anyone 
in the court room who talked to him and 
he testified that he did not. The appellant 
duly excepted, moved for a mistrial and 
now urges that the denial of the motion 
was reversible error. All that need be said, 
however, is that the questions were asked. 
in an attempt to explain what was brought 
out in cross-examination and even that 
failed in so far as anything definite became 
a part of the record. The appellant was 
not prejudiced. See, Sullivan v. United 
States, 75 F. (2) 622; Shipley et al. v. 
United States, 281 Fed. 134; Vandell v. 
United States, 6 Fed. (2) 188. 

Exception was taken to permitting 
O’Neill to testify that when he talked with 
Kiselik the appellant was apparently an in- 
terested listener and “took no exceptions 
to representations made by Kiselik.” This 
was clearly admissible. It related to the 
conduct of the appellant at a conversation 
when he was present while the business of 
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the conspiracy was being discussed. That 
he remained silent was a part of what 
transpired. He had been approached about 
the matter in hand and had volunteered 
to get the man who was in charge. Hav- 
ing done that he remained to hear what 
that man said. Plainly Kiselik was speak- 
ing as the man the appellant himself had 
produced to discuss the matter with Rear- 
don and, at Reardon’s request, with O’Neill. 
Under those circumstances it was proper 
to treat his silence as indicative of his as- 
surance that what Kiselik said was correct. 
At least, that was a fair inference to draw 
and that made it a proper subject for the 
consideration of the jury. See Morris v. 
Norton, 75 Fed. (2) 912; Graham v. United 
States, 15 Fed. (2) 740; Bilokumsky v. Tod, 
253 U.S. 149. 

One’ Lillie Eber was allowed to testify 
under exception that after she had opened 
a new retail store after the association had 
told her not to an unidentified truckman 
at the market unloaded her fish and took 
it away and she later went to the rooms 
of the association where she became a 
member and settled for $25.00, after $100.00 
had been demanded. We can perceive no 
error in that. The cases relied upon by 
the appellant deal with hearsay statements 


but in this instance the truckman who re- 
moved the fish said nothing except to state 
the self-evident fact that the fish was gone. 
Likewise it was not error to permit the 
witness Kremen to testify that when the 
appellant made the speech already alluded 
to in connection with the testimony of 
Moscowitz he was making it “on behalf 
of the old organization.” Though that was, 
indeed, the conclusion of the witness it was 
also the fact as the record well shows. 

The prosecutor told the jury in an open- 
ing statement what the government ex- 
pected to prove. It is now claimed that 
he overstepped the bounds of propriety in 
his zeal for conviction. No exception was 
taken to the statement when made and 
there seems to have been adequate reason 
at the time for believing that it would be 
substantially borne out by the proof as in 
fact it was for the most part. We think 
it fairly appears that the opening state- 
ment was made in good faith to inform the 
jury and the defense in a general way of 
the nature of the government’s case and 
that it did not go beyond this legitimate 
end. 

[Conviction affirmed] 
Affirmed. 
Manton, C. J. dissents without opinion. 


[55,132] Emanuel Rolsky, Edwin S. Young, Charles E. Esterly, Frank T. Mount- 


joy, H. F. Pautz and H. C. Rohde, a copartnership; Abe and Rosa Baier, a copartner- 
ship; Saline Theatre Corporation, a corporation, and Ritz Amusement Corporation, 
Inc., a corporation, v. Fox Midwest Theatres, Inc., a corporation; Paramount Pictures 
Distributing Company, Inc., a corporation; Universal Film Exchanges, Inc., a corpo- 
ration; Twentieth Century-Fox Film Corporation, a corporation; Metro-Goldwyn-Mayer 
Distributing Corporation, a corporation; Columbia Pictures Corporation, a corpora- 
tion; RKO Distributing Corporation, a corporation; United Artists Corporation, a 
corporation, and Vitagraph, Inc., a corporation. 


_ In the District Court of the United States for the western division of the western 
district of Missouri, at Kansas City. August 5, 1936. 


A conspiracy under the Sherman Anti-Trust Act need not be proved by direct evi- 
dence. “But if from the facts and circumstances it is as reasonable to draw a con- 
clusion consistent with innocence as one that imputes illegality, then the former must 
be adopted.” The fact that several moving picture distributors inserted new clauses 
in their contracts with exhibitors, giving priority of showing to one theater, was held 
not to indicate concerted action on the part of the exhibitors, as it was more reasonable 


to conclude that the one theater had insisted upon such priority in its dealings with 


each defendant. 


Transcript of Testimony of the Court’s State- 
ment. Findings of Fact, and Con- 
clusions of Law 


Be It Remembered, That on Friday, the 
24th day of July, 1936, the above entitled 
cause came on regularly for hearing be- 
fore the Honorable Merrill E. Otis, one 
of the District Judges; 

The plaintiffs appeared by their attorneys, Messrs. 


William G. Boatright, Harry L. Jacobs and Daniel 
S. Millman. 


155,32 


The defendant, Fox Midwest Theatres, Inc., was 
represented by its attorneys, Messrs. Samuel W. 
eae Henry W. Fox and Horace F. Black- 
well, Jr. 


The producer and distributor defendants were rep- 
resented by their attorneys, Senator A. L. Cooper, 
Mr. William E. Kemp and Mr. Edward C. Raftery. 

Mr. Leland Hazard appearing as amicus curiae. 

_ Whereupon, following the taking of tes- 
timony in said matter, and arguments of 
respective counsel, the Court made the fol- 
lowing statement, findings of fact and con- 
clusions of law: 


Cited 1932-1939 Trade Cases 


359 


Rolsky v. Fox Midwest Theatres 


The Court: We have been engaged in 
the trial of this case for a considerable 
period. It has taken longer to try the 
case than to try the average case—much 
longer. The case is an important one. 
But it does not follow that the case is 
difficult because it has taken long to trv 
nor because it is important. Nothing would 
be gained, I think, by putting off the de- 
cision of the case until tomorrow or next 
week or next month. The issues of fact 
and law involved are simple. They can 
be decided as well now as at some other 
time, 


[Nature of case] 


The general nature of the case may be 
stated briefly. The plaintiffs are exhibitors 
of motion pictures in Kansas City. The 
defendants, excepting one of the defend- 
ants, are producers or distributors of mo- 
tion picture films. It may be that not all 
of the defendants are producers. All of 
them, I think, excepting one, are distrib- 
utors. One of the defendants, the Fox 
Midwest Theatres, Inc., is an exhibitor of 
motion pictures in Kansas City. 

In the season 1935-36, contracts were 
entered into between the distributor de- 
fendants and the defendant, Fox Midwest 
Theatres, Inc., and the plaintiffs, which, in 
one respect at least, were of a type difter- 
ent than contracts which had been entered 
into between the distributor defendants on 
the one hand, and the Fox Midwest 
Theatres, and the plaintiff on the other 
hand, in the year preceding, and for that 
matter, in several preceding years. 

The respect in which the contracts en- 
tered into in the year 1935-36 differed from 
the contracts in the preceding year was 
that the contracts for the year 1935-36 gave 
theatres charging the same admission price 
priorities over other theatres charging that 
admission price. That is to say, to il- 
lustrate, if there were a half dozen theatres 
charging a given admission price in a 
given area, the contracts for the 1935-36 
season gave to one of them the right to 
exhibit a given picture in advance of -the 
others. 


[Conspiracy charged] 


It is the contention of the plaintiffs,— 
a contention embodied in the bill which was 
filed by them in this case—that the con- 
tracts for the year 1935-1936 having this 
feature, which differed from the contracts 
of earlier years, resulted from an agree- 
ment or conspiracy between the distributor 
defendants, and that the effect of that 
agreement or conspiracy was to restrain 
trade and free competition in interstate 
commerce, in violation of the Sherman 
Anti-Trust Statute, and to the damage and 


injury of the plaintiffs. Such was the con- 
tention embodied in the bill which they 
filed, in which bill they asked an injunction 
against the defendants, restraining them 
from continuing to carry into effect the 
alleged unlawful and illegal contracts, and 
for other relief. 

The allegations of the bill were denied 
in answers which were filed, one answer by 
the distributor defendants, and one answer 
by the defendant, Fox Midwest Theatres, 


inc 
[Issues raised] 


By the pleadings, these principal issues 
were raised: 

First, were the contracts referred to in 
the bill and referred to in the evidence 
in this case contracts in interstate com- 
merce; or to state that same thought some- 
what differently; are they of such a 
character as that their effect is to restrain 
interstate commerce or to limit competi- 
tion in interstate commerce? 

The second principal issue raised by the 
pleadings is: did the defendants enter into 
the alleged agreement in restrain of trade 
and free competition? 

1. Ifthe case were one which was close, 
I should desire to give much more care- 
ful consideration than I have given to the 
first of these two issues. Since, however, 
I do not believe that the case is a close 
case upon the evidence, I prefer to pass 
that issue without deciding it, assuming 
for the sake of this case that the contracts 
referred to in the bill and in the evidence 
are in interstate commerce. 

2. The remaining issue is: was there a 
conspiracy among the defendants; was 
there a concerted action upon the part of 
the defendants; did they enter into an 
agreement one with another? That issue 
I shall decide. It is upon that issue that 
all of the evidence has been offered—at 
least, almost all of the evidence received 
in the case has been offered as bearing 
upon that issue. The issue is a simple 
issue of fact. 

While there is no compelling reason why 
the trier of facts should make an argument 
in support of the conclusion as to an issue 
of fact which is reached, and while I shall 
not make any argument in support of the 
conclusion I have reached, nevertheless, 
no harm will be done if something is said 
touching the reasoning by which the con- 
clusion is reached. 


[Conspiracy need not be proved by 
direct evidence] 


Full recognition must be given to the 
undoubted truth, often referred to in the 
books, that conspiracy need not be proved 
by direct evidence. It is seldom possible 
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to establish an unlawful conspiracy by any 
direct proof of its- existence, Men who 
conspire to do that which they have no 
right to do, to do an unlawful thing, do not 
conspire openly, in the presence of wit- 
nesses, nor do they set out their con- 
spiracy in a writing which they sign, if 
they know it is an unlawful conspiracy. 
It is for such reasons that it is almost 
impossible to prove a conspiracy by direct 


testimony. It may be proved by facts and 
circumstances in either a criminal or a 
civil case. 


[Conclusion consistent with imnocence 
preferred] 


The conspiracy charged here is of that 
character, one that, if it existed, might 
have been proved by facts and circum- 
stances. But if from the facts and cir- 
cumstances it is as reasonable to draw a 
conclusion consistent with innocence as 
one that imputes illegality, then the former 
must be adopted. 

Now, the great fact to which learned 
counsel for the plaintiffs points in support 
of the theory of the bill is that a half dozen 
defendant distributors in a given year en- 
tered into contracts with the Fox Midwest 
Theatres, Inc., one of the defendants, and 
with other exhibitors in Kansas City, hav- 
ing a different feature than contracts there- 
tofore entered into. That fact, so it is 
argued, the fact that suddenly, in a given 
year, contracts were entered into with this 
new and common feature—that fact sug- 
gests concerted action on the part of the 
distributor defendants. There is a great 
deal of force in that argument, and if there 
were nothing else in the case, nothing else 
in the evidence excepting that fact, it 
might be sufficient to support the conclu- 
sion that there was concerted action upon 
the part of the distributor defendants. 

I think, however, the fact that these con- 
tracts were entered into in 1935-1936—con- 
tracts embodying this new feature, has been 
fully and satisfactorily explained, and that 
the explanation is such as that upon the 
whole case it cannot be determined that 
there was any concerted action between 
the distributor defendants, any agreement 
between them. The explanation given is 
that these contracts with this new feature, 
this common feature, were entered into in 
the 1935-1936, because the Fox Midwest 
Theatres, Inc., one of the defendants, was 
by far the most important local customer 
of the distributor defendants. Its business 
was worth more to them than the business 
of all of the plaintiffs. It demanded this 
new form of contract. It was to the 
pecuniary interest of each of the defend- 
ants to comply with that demand. More- 
over, this type of contract was the type 
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of contract entered into between distribu- 
tors and exhibitors generally in the United 
States. It was regarded by all distributors 
as a-type of contract more advantageous 
to them than the type of contract that the 
plaintiffs preferred. 

.Now, if we have, for example, three dis- 
tributors, “A,” “B,? and. “C,4 and) twoxex- 
hibitors, “X” and “Y,” and the business of 
“X” is ten times as valuable to the dis- 
tributors, “A,” “B” and “C,” as the business 
Of iY, Jvand ait ademandsS mote ueAN nae 
and “C” a certain type of contract different 
from that which “Y’ demands, and if the 
type of contract which “X” demands is the 
type which generally is used, and which 
generally is looked upon by distributors as 
more advantageous than the type that “Y” 
demands, if, with all of those facts and cir- 
CUMStances, ia Aviws Sapandinn Comcomenter 
into contracts with exhibitors “X” and “Y” 
of the type which “X” demands, rather 
than of the type which “YY” demands, the 
explanation of that fact, the sensible 
explanation of it, the reasonable explana- 
tion, the plausible explanation of it is that 
they have done so because the more 
important customer has demanded it of 
each of them, because it is more ad- 
vantageous to them from a _ pecuniary 
standpoint, rather than that they have en- 
tered into an agreement with each other 
that ,they will enter into that type of con- 
tract with exhibitor customers. The ex- 
planation which -is consistent with in- 
nocence and with that which is lawful is. 
so much more reasonable than the explana- 
tion which imputes illegality to the pro- 
ducers, that apart from any presumption 
in favor of lawful conduct, the first 
explanation should be’accepted. 


[Held that there was no conspiracy] 


So, I have no difficulty in reaching the 
conclusion that there was no conspiracy 
between the distributor defendants, no con- 
cert of action between them or among them 
resulting in these contracts that were en- 
tered into by exhibitors in 1935-1936, and 
that, as I have said, is the principal issue 
which the case presents. 


[Restraint of trade charged] 


3. During the argument of the case, 
what I think was a new theory was ad- 
vanced by learned counsel for the plain- 
tiffs. I do not know that it was a theory 
that was new in his mind just at the time 
it was advanced by him. I do'not think 
it was present in his mind when the bill 
was drawn. Certainly it is not clearly pre- 
sented by the allegations contained in the 
bill although they may be sufficient to 
embrace it. That new theory is this: Even 
if no concert of action has been proved 
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against the distributor defendants, no con- 
Spiracy, nevertheless, it has been proved 
that each of the distributor defendants 
entered into a contract with the defendant, 
Fox Midwest Theatres, Inc., by which that 
defendant was given a priority of run as 
to pictures sold it over some, at least, of 
the plaintiff exhibitors. The theory is that 
a contract of that character violates the 
Sherman Anti-Trust Statute, provided it 
has the effect of restraining interstate com- 
merce. [I do not think the theory is sound. 


[Distributor may sell exclusive right under 
copyright] 


The evidence in the case is that moving 
picture films are copyrighted. When a 
given distributor sells or licenses a given 
picture to a given exhibitor it does that 
by virtue of the ownership of the copy- 
right and of the rights conferred by law 
on him who owns a copyright. I think 
there cannot be any doubt whatever but 
that a distributor of motion pictures, own- 
ing a copyright upon a given picture, may 
sell to an exhibitor in a given area the 
exclusive right to exhibit that picture, 
either for a short period or for a long 
period, provided it is not longer than the 
life of the copyright, without regard to 
whether that exhibitor is one who charges 
the same or a different admission price 
from that which is charged by another ex- 
hibitor or other exhibitors in the same 
area. 

[Findings and conclusions] 

4. The rules require that specific findings of fact 
shall be made in a case of this character. Requested 
findings have been presented to me by the defend- 
ants, one group by the distributor defchdants: and 


one group by the defendant, Fox Midwest Theatres, 
Inc. Findings of fact requested by the distributor 


defendants, excepting Finding of Fact No. i, are 
adopted by the Court as the Court’s findings of fact. 

The findings of fact requested by the defendant, 
Fox Midwest Theatres, Inc., excepting requested 
Finding of Fact No. 1 and requested Finding of 
Fact No. 16, are adopted» by the Court, as the 
Court’s findings of facts. 

The conclusions of law requested by the distrib- 
utor defendants, excepting requested Conclusion of 
Law No. 4, are adopted by the Court as the Court’s 
conclusions of law. 

The conclusions of law requested by the defend- 
ant, Fox Midwest Theatres, Inc., excepting re- 
quested Conclusion of Law No. 12, are adopted by 
the Court, as the Court’s conclusions of law. 

To each of the conclusions of law thus adopted 
by the Court, the plaintiffs are allowed an ex- 
ception. 

(Which said findings of fact and conclusions of 
law, so offered by the distributor defendants, oyer 
the objection and exception of the plaintiffs—ex- 
cepting findings of fact I and conclusion of law IV 
—are in words and figures as follows: 

(Which said findings of fact and conclusions of 
law, so offered by defendant, Fox Midwest Theatres, 
Inc., over the objection and exception of the plain- 
tiffs—excepting finding of fact I and XVI, and con- 
clusion of law XII—are in words and figures as 
follows :) 

The plaintiffs have requested findings of fact Nos. 
ak Be Oy ON a eS ae Gaal ne. 
While much that is embodied in those requested 
findings is fully supported by the evidence, the 
Court declines to make the findings as requested, 
and allows exceptions to the plaintiffs. The reason 
for the action of the Court, in this regard, in de- 
clining to make these findings, is that the findings 
made by the Court fully cover the issues involved 
in the case. 

(Which said findings of fact numbered 1 to 14, 
both inclusive, and each of them, so offered by the 
plaintiffs, and refused by the Court, over the ob- 
jection and exception of the plaintiffs, are in words 
and figures as follows:) 


[Bill dismissed] 
Plaintiffs’ bills should be dismissed. 


Counsel for defendants will prepare and submit 
to the Court for approval and entry an appropriate: 
decree. 

The Court will stand at recess until 9:30 o’clock 
tomorrow morning. 

AND the foregoing are all of the proceedings had 
in the trial of said case. 


[ 55,133] People of the State of California v. J. Kahn. 
Appellate Department of the Superior Court, County of Los Angeles, State of 


California. August 28, 1936. 


Section 3 of the California Unfair Practices Act, prohibiting sales below cost for the 
purpose of injuring competitors and destroying competition, is held constitutional, and 


a conviction thereunder is affirmed. 


Appeal by defendant from the judgment 
of the Justice’s Court of San Fernando 
Township, County of Los Angeles, H. A. 
Decker, Judge of conviction of violation of 
Section 3, Chapter 477, Statutes of 1935. 
Affirmed. 


For Appellant—H. S. Shapiro, Esq. and A. L. 
Oster, Esq. ; Me, 

For Respondent—Buron Fitts, District Attorney, 
A. H. Van Cott, Deputy District Attorney. 

Ami Curiae for SL eS L. Chesebro, 
City Attorney, Newton J. Kendall, Assistant City 
Attorney, John L. Bland, Deputy City Attorney, and 
Cupp & Cupp. Esas. 


Epwarp T. BisHop, Judge. — Appellant 
was convicted, by his plea of guilty, 
of selling a six pound can of Crisco 
at less than cost for the purpose of in- 
juring his competitors and destroying com- 
petition. From the judgment fining him 
$500.00 and imposing a six months’ term 
of imprisonment (suspended), he has ap- 
pealed, contending that the provisions of 
the statute passed to make his act a public 
offense (Section 3, Unfair Practices Act, 
Stats. 1935, p. 1546) are unconstitutional. 


1 55,133 


362 


Céurt Decisions 


People v. Kahn 


With this contention we do not agree; we 
are of the opinion that the judgment should 
be affirmed. 


[Sales below cost not always unlawful] 


Section 3 of the Unfair Practices Act 
reads as follows: [Not reproduced herein. | 


The giving away of articles or service is 
not made unlawful, it plainly appears, un- 
less done for the purpose of injuring com- 
petition and destroying competition. It 
is not so clear that this purpose must be 
present in order that the act of selling 
below cost be a public offense. The ab- 
sence of a comma after the second appear- 
ance of the words “service trade” clearly 
links the purpose to the act of giving away, 
but makes possible the argument that the 
purpose has no relation to selling below 
cost. It is our opinion, however, that sell- 
ing below cost is not made a public of- 
fense except where it is done for the 
purpose that is, with the specific intent, of in- 
juring competitors and destroying compe- 
tition. 

Several rules of construction unite in 
leading us to this conclusion. The first is 
enunciated in Porto Rico Ry. &c Co. v. Mor 
(1920) 253 U. S. 345, 64 L. Ed. 944, where 
the omission of a comma between the qual- 
ifying clause was applicable only to the 
nearest group of words and not to those 
first appearing and separated from those 
later used by a comma. In answer to the 
argument the Supreme Court stated: 


“When several words are followed by a_ clause 
which is applicable as much to the first and other 
words as to the last, the natural construction of the 
language demands that the clause be read as ap- 
plicable to all.” 


The phrase “for the purpose of injuring 
competitors and destroying competition” is 
as applicable to the words dealing with sell- 
ing below cost as it is to those having to 
do with making gifts. An even stronger 
case, considering this same problem of 
statutory construction, and arriving at the 
same conclusion, is Hillsboro Coal Co. v. 
Knotts (1920) 273 F. 221. 

Our statement that the phrase quoted is 
applicable to both sales and gifts becomes 
clear when we consider the next rule of 
construction which is expressed in 23 Cal. 
Jur. 764 and quoted in In re Sekuguchi 
(1932) 123 Cal. App. 537, 8, 11 P. (2d) 655; 


“Every statute and code section should be con- 
strued with reference to its purpose and the objects 
intended to be pocomalicheds by it. The language 
will be so interpreted, if possible, as to aid the 
design and intent of the legislature and to effectuate 
the evident objects and purposes of the law.” 


As appears throughout the statute spread 
before us, the legislature was not solicitous 
lest some one in business lessen his profits 
by selling below cost or by giving away 
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his substance. It is implicit throughout 
the act that the concern of the legislature 
is that which it explicitly stated in section 
Ie 

“The Legislature declares that the purpose of this 
act is to safeguard the public against the creation or 
perpetration of monopolies and to foster and en- 
courage competition, fy prohibiting unfair and dis- 
criminatory practices by which fair and honest 
competition is destroyed or prevented. This act shall 
be literally (sic) construed that its beneficial pur- 
poses may be subserved.” 

We reiterate, therefore, that the legisla- 
ture intended to declare and has declared 
that selling below cost is a misdemeanor 
only when accomplished for the purpose 
of destroying competition and injuring 
one’s competitors. 

Furthermore, insofar as this interpreta- 
tion, which as we have seen is a reasonable 
one, aids in presenting a statute not in con- 
flict with either the state or federal consti- 
tution, it is to be adopted rather than a 
construction which would result in the ex- 
istence of an unconstitutional enactment. 
See the plethora of cases cited in 5 Cal. 
Jur. 615. As we test the statute, therefore, 
to see if it runs afoul of any of the con- 
stitutional objections made, we shall read. 
it as prohibiting selling below cost only 
when done to injure competitors and to 
destroy competition. We shall also keep 
in mind séction 6 of the act, which makes 


these exceptions; [Not reproduced herein.] 


[Court not to determine wisdom of law] 


Our province in attacking the problems 
presented by this appeal is clearly marked. 
Answers to such questions as: Is unlimited 
competition best for the public welfare? 
Should competition be regulated by the 
state? Should monopolies be fostered? 
are for the legislature and not the courts 
to give. When, the legislature having made 
answer by the enactment of a statute, the 
rights of individuals are presented to the 
courts for adjudication, based on that stat- 
ute, its validity is not to be tested by the 
court’s idea of the wisdom or folly of its 
provisions, nor is it to be declared invalid 
because contrary to the law of supply and 
demand or any other economic law. The 
statute, embodying the legislature’s judg- 
ment, is presumed valid and is to be given 
full effect unless it is plainly in conflict with 
a provision of the state or of the federal 
constitution. These, in our present system 
of government, are still supreme. 


[Prevention of unfair competition within 

police power] 

We have no hesitancy in holding that, 
generically, legislation prohibiting unfair 
competition and preventing acts which 
stifle competition, is well within the sur- 
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veyed limits of the police power. The re- 
cent case of Max Factor & Co. v. Kunsman 
(1936) 91 Cal. Dec. 345, 55 P. (2d) 177, sets 
the question at rest so far as the courts of 
this state are concerned. The stamp of 
approval of the United States Supreme 
Court may be found in Central Lumber Co. 
vu. State (1912) 226 U. S. 157, 57 L. Ed. 165. 
See also State v. Central Lumber Co. (1909) 
ZA Se SOs123 NO Ws 5045 4251 Re Ae 
(N. S.) State v. Fairmont Creamery Co. 
(1911) 153 Iowa, 133 N. W. 895, 42 L. R. A. 
(N. S.) 821, Sears, Roebuck & Co. v. Federal 
Trade Commission (1919) 258 Fed. 307. In 
Nebbia v. New York, (1933) 291 U. S. 502, 
526, 78 L. Ed. 940, 950, the statement ap- 
pears: 

“Laws passed 


tices 
process.”’ 


Later we find (p. 529 or 953), 


“Legislation concerning sales of goods, and in- 
cidentally affecting prices, has repeatedly been held 
valid. In this class fall laws forbidding unfair com- 
petition by the charging of lower prices in one 
locality than those exacted in another, by giving 
trade inducements to purchasers, and by other forms 
of price discrimination.” 


. . to secure fair trade prac- 
have been found consistent with due 


Nor do we entertain any serious doubt 
that, in its endeavor to protect the public 
from the evil effects of unfair trade prac- 
tices, the legislature’s determination that 
sales below cost as here prohibited consti- 
tute an economic evil which should be 
curbed, is a conclusion which we may not 
question if we would. See cases supra, 
and Economic Gas Co. v. Los Angeles (1914) 
168 Cal. 448. We certainly do not recog- 
nize the constitutional right of any man 
to sell his goods without profit to himself 
for the purpose of injuring his neighbor. 


[Difficulty of ascertaining “cost’] 


Appelant’s remaining attack upon the 
statutory provisions, without which his 
conviction would have no foundation, is 
that the “cost” below which he is forbid- 
den to sell, is left so uncertain that one 
cannot tell where the legislature has drawn 
the line between that which is lawful and 
that which is unlawful. It must be con- 
ceded that in many cases it is going to be 
extremely difficult to determine what the 
cost of an article is. We are of the opinion, 
however, that the difficulty will be a factual 
one, that of discovering the cost, as a truth, 
and not a legal one, that of discovering 
what the legislature meant by the term. 
A statute is, of course, not to be declared 
invalid because of any difficulty that may 
arise in applying its provisions. Hygrade 
Provision Co. v. Sherman (1925) 266 U. S. 
497, 69 L. Ed. 402. 


As stated in Pacific Coast Dairy v. Police 
Court (1932) 214 Cal. 668, 8 P. (2d) 140, 


“«A ¢atute cannot be held void for uncertainty if 
any reasonable and practical construction can be 
given to its language. Mere difficulty in ascertaining 
its meaning, .or the fact that it is susceptible of 
different interprefations will not render it nugatory. 
Doubts as to its construction will not justify us in 
disregarding it’ -. But in determining whether 
a penal statute is sufficiently explicit to inform those 
who are subject to it what is required of them the 
courts must endeavor, if possible, to view the statute 
from the standpoint of the reasonable man who might 
be subject to its terms. Thus, when a statute em- 
ploys words or phrases having a well-settled common 
law (sic) meaning of which a reasonable man in 
the ordinary conduct of his affairs is fully aware it 
is not for the court to determine that the statute is 
ambiguous or indefinite because through a strained 
construction of these words and phrases some am- 
biguity might arise.” 

In the absence of any further definition, 
the prohibition of the statute against sell- 
ing below cost might well be interpreted 
as meaning below the cost of acquiring as 
distinguished from the combined cost of 
acquiring and selling. The legislative in-' 
tent is rather fully expressed, however, that 
the “cost” of each article shall include not 
only the initial cost, but also its share of 
the load of carrying on the business through 
which it is sold. True, the legislature has 
not said “its share,” but these words are 
necessarily understood from the language 
used, and would be so understood by any- 
body in business. Any other interpreta- 
tion would be to convict the legislature of 
the folly of defining the cost of the can of 
Crisco, involved in this case, as including 
all the costs of running appellant’s busi- 
ness, which costs likewise would be added 
into the cost of every other article he sold. 
Even in the face of the legislature’s injunc- 
tion to construe this statute “literally,” we 
must not accept an interpretation so ludi- 
crous and unnatural. 23 Cal. Jur. 766. 

In support of the validity of the statute 
we must presume that the legislature was 
not without justification in concluding that 
it was using terms with a reasonably defi- 
nite meaning to those affected, when it 
fixed the cost of an article, including its 
share of the business overhead, as the min- 
imum price at which it could legally be 
sold. There is nothing in the record to 
indicate that the ordinary business man 
does not know, when he has the facts at 
hand, whether he is selling an article, or 
service, below cost, or ata profit. We cer- 
tainly do not take judicial notice that busi- 
ness is carried on with the terms here 
involved conveying uncertain concepts. 
The legislature evinced its understanding 
that “costs” had an accepted meaning by 
its statement in section 5 of the statute 
before us that, 


“Where a particular trade or industry, of which 
the person, firm or corporation complained against is 
a member, has an established cost survey for the 
locality and vicinity in which the offense is commit- 
ted, the said cost survey shall be deemed competent 
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evidence to be used in proving the costs of the 
person, firm or corporation complained against with- 
in the provisions of this act.” 


We further note an article on “cost ac- 
counting” in Encyclopaedia Britannica 
(Vol. 6, 14th Ed.) from which it appears 
that while there may be several routes to 
the answer, the answer to the question 
“What is the retail cost of an article?” 
is one recognized by the business world 
when attained. 


Further support for our conclusion that 
the provisions in question are not so un- 
certain that their enforcement will consti- 
tute taking property and liberty without 
due process, is found in the fact that there 
is . . . woven into the offense, as an 
essential element of it, an intent to injure 
competitors and destroy competition. As 
pointed out in Hygrade Provision Co. v. Sher- 


man, supra, and Hillsboro Coal Co. v. Knotts, 
supra, the requirement of an intent tends 
to lessen the disadvantages that arise from 
creating an offense whose boundaries are 
not too plainly limned. We are of the 
opinion that the statute does not offend 
against the due process requirements of 
the constitution. 


[Conviction affirmed} 


Because of appellant’s plea of guilty, we 
have no problem here, as we doubtless shall 
have in later cases, of the sufficiency of the 
evidence to support the conviction. Nor do 
we find any further problem justifying dis- 
cussion. We are of the opinion that the 
judgment should be affirmed; it is so or- 
dered. 


We concur: Hartitey SHAw, Presiding 
Judge; B. Rey ScHaAurr, Judge. 


{f 55,134] Federal Trade Commission v. American Army and Navy Stores, Inc. 


United States Court of Appeals for the District of Columbia. 


Filed August 24, 1936. 


An order of the Federal Trade Commission is affirmed, prohibiting use of the words 
“Army” or “Navy” in the corporate name of respondent, or in connection with mer- 
chandise in advertising, unless the words be used specifically in connection and con- 
junction with particular merchandise actually procured from the Army or Navy 
Department of the United States Government. 


Affirming Federal Trade Commission Complaint No. 2284. 


Decree 
{Application for enforcement of FTC order] 


The Federal Trade Commission, Peti- 
tioner herein, having filed with this Court 
on, to wit, July 22, 1936, its application for 
the enforcement of an order to cease and 
desist issued by it against the Respondent, 
under date. of November 26, 1935, under 
the provisions of Section 5 of an. Act of 
Congress approved September 26, 1914, en- 
titled “An Act To create a Federal Trade 
Commission, to define its powers and du- 
ties, and for other purposes” (38 Stat. 719, 
15 U.S. C. A. Sec. 45); and said Petitioner, 
having also certified and filed herein, as 
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required by law, a transcript of the entire 
record in the proceeding lately pending 
before it, in which said order to‘cease and 
desist was entered, including all the testi- 
mony taken and the report of said Peti- 
tioner; and Respondent having subsequently 
filed its answer to said application for 
enforcement, in which answer Respondent 
stated it was not willing to contest said 
application for enforcement or the pro- 
ceedings based thereon,_and in which an- 
swer said Respondent consented ¢hat this 
Court might, upon said application and 


‘Respondent’s answer thereto, and upon the 


pleadings, testimony, and proceedings set 
forth in the transcript aforesaid, make and 
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enter its decree affirming said order to 
cease and desist and commanding Re- 
spondent to comply therewith— 


- [FTC order affirmed] 

Now, therefore, it is hereby order 
adjudged and decreed, that said ae oe 
cease and desist, issued by the Federal 
Trade Commission, Petitioner herein 
under date of November 26, 1935. be and 
the same hereby is affirmed. ; 


[Use of words “Army” and “Navy” 
prohibited] 
_ And it is hereby further ordered. ad- 
judged and decreed, that the respondent, 
American Army and Navy Stores, Inc., in 
connection with the conduct of its mercan- 
tile establishment within the District of 
Columbia, do cease and desist from: 


(1) Using in connection with its corporate name 
the words “Army and Navy” or either of them. 


(2) Advertising or causing to be advertised in any 


circulars, trade journals, daily newspapers, or other 
periodicals, the words ‘‘“Army and Navy” or either 
of tkem, descriptive of or-.in connection with any 
merchandise to be sold or offered for sale to the 
public, unless in fact the words ‘““Army and Navy” 
be used specifically in connection and conjunction 
with particular merchandise actually procured from 
‘the Army or Navy Department of the United States 
Government. 


[Compliance report required] 

And it is hereby further ordered, ad- 
judged and decreed, that the Respondent, 
American Army and Navy Stores, Inc., 
shall, within thirty (30) days after the 
service upon it of a copy of this decree, 
file with the Federal Trade Commission a 
report in writing setting forth in detail the 
manner and form in which it has complied 


with this decree. 
By the Court: Gro. E. Martin, Justice of 


the United States Court of Appeals for the 
District of Columbia. 

I hereby consent to the entry of the 
above decree: American Army and Navy 
Stores, Inc., by Jacob Schwartz, President. 


[f 55,135] Foster and Kleiser Company (a corporation) v. Special Site Sign Com- 


pany (a corporation). 


United States Circuit Court of Appeals for the Ninth Circuit. 


September 22, 1936. 


Upon appeal from the District Court of the United States for the Southern District 


of California, Central Division. 


In a suit for treble damages under the Sherman Anti-Trust Act for injuries caused 


by a conspiracy in restraint of trade, the Court holds that a business is not interstate in 
character when it makes use of materials manufactured in other states, when there is a 
pause between the manufacture and the transportation and again between the trans- 
portation and the use by the defendant business. 


In a civil action for damages under the snerman Anti-Trust Act, the right of re- 
covery is held not to be based upon the conspiracy but upon the injuries resulting 
therefrom. The cause of action arises when the damage is sustained and the statute 
of limitations begins to run at that time. A plaintiff may recover only such damages 
as have been sustained within the applicable period of limitations immediately preceding 
the filing of the action. 


In the absence of an allegation of the causal connection between the damage and 
the conspiracy to restrict interstate commerce, no cause of action is stated under the 
Sherman Act. 


: H. W. Glensor, of San Francisco, Calif., Charles 
Before: Wipur, MatHEws and HANEY, W. Cradick and George K. French, both of Los 


Circuit Judges. eee Calif.. and Roy E. Jackson, of Seattle, 
[Counsel] ash., for appellee. 

Morrison, Hohfeld, Foerster, Shuman & Clark and 

Herbert W. Clark, both cf San ¥rancicco, Calif., 


and Gibson, Duna Crutcher, and Norman S. 
Sterrv, both of Los Angeles, Calif., (J. Hart,Clinton 


[Conspiracy to monopolize charaed| 
Witzur, Circuit Judge: This action was 


and Boice Gross, both of San Francisco, Calif., of 
Counsel), for appellant. 


brought by the appellee-plaintiff to recover 
damages under the Sherman Anti-trust 
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Act of July 2, 1890 (c. 647, 26 Stat. 210, 
15 USCA, Sec. 15), because of an alleged 
conspiracy on the part of the appellant- 
defendant corporation to secure and main- 
tain a monopoly of the outdoor advertising 
business in the Pacific Coast states. 


[Business of defendants held local] 


The business of both parties is that of 
placing advertising matter upon billboards 
located in various places in the Pacific 
Coast states. They sell advertising space 
upon these billboards owned and main- 
tained by them and paste lithographs, or 
advertising matter, thereon, or paint the 
advertisement thereon, as the case may be. 

The business is essentially local in char- 
acter. The posted bills remain as posted 
according to the terms of the contract 
under which the advertising display is 
made. In order to bring the conduct of 
the parties within the jurisdiction of Con- 
gress and within the terms of the Sherman 
Anti-trust Act, which forbids conspiracies 
having for their purpose the restraint of 
interstate commerce or the securing of 
monopolies therein which affect the con- 
duct of such interstate business, it is al- 
leged in the complaint that in the bill 
posting business of the appellant large 
quantities of material used in the construc- 
tion of the billboards, as well as the posters 
used thereon, are moved from state to 
state. Thus, it is contended that if Foster 
and Kleiser ship nails, boards, posters, or 
other material from one state to another 
for the purpose of erecting billboards, this 
constitutes interstate commerce. But as 
the appellant merely ships this material 
from one of its agents to another it could 
scarcely be contended that it had conspired 
to restrict its own activities in such inter- 
state commerce, and the effect of such 
shipments may clearly be disregarded in 
considering the right of the appellee for 
damages for the alleged misconduct of the 
appellant. 

It is also alleged in the complaint that 
the posters and lithographs used upon-the 
billboards are an essential part of the out- 
door advertising business and that these 
posters and lithographs are manufactured 
in other states, particularly in Kentucky 
and Ohio, and transported ftom the place 
of manufacture to the billboards upon 
which they are to be displayed, and the 
appellee particularly relies upon the alleged 
restriction of this transportation of posters 
in interstate commerce as a violation of 
the Sherman Anti-trust Act by which it has 
been damaged. It seeks to recover dam- 
ages because its interstate commerce in 
posters and stencils was unlawfully re- 
stricted. Jn support of this proposition the 
appellee alleges that the posting of bills or 
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posters usually involves an advertiser, a 
lithographer and a billposter; that the ad- 
vertiser secures the poster from the lithog- 
rapher and makes his contract with the 
bill poster for the displaying of these 
posters upon its billboards; that the posters 
are shipped to the billposter, either by the 
advertiser, or at his direction, by the 
lithographer; that lithographers print large 
numbers of posters as sample posters, or 
stock posters, for sale to the smaller adver- 
tising concerns whose business does not 
justify the preparation of special litho- 
graphs; that these posters are purchased by 
billposters and advertisers throughout the 
United States and that these lithographs 
so purchased are moved in interstate com- 
merce; that when an advertiser contracts 
for billposting in a particular city or town, 
such work is known to the trade as local 
work, while if he contracts with billposters 
in various localities in the same or different 
states such work is known as national 
work, 

It will be observed that these allegations 
are entirely consistent with the idea that 
the appellant billposting concern, aside 
from its shipments to its various branches: 
had nothing to do with the shipment of 
posters or their movement in interstate 
commerce, but received such posters either 
from the advertiser or the lithographer and 
displayed the same in accordance with con- 
tracts made with the advertiser so to do. 
An examination of the allegations concern- 
ing the methods alleged ‘to have been 
adopted by the appellant to obtain the 
monopoly charged indicate that these 
methods almost entirely relate to the se- 
curing of advertising sites, that is, locations 
for billboards, and with the alleged inter- 
ference by the appellants with the appellee 
in its effort to secure and retain such ad- 
vertising sites. So far as the competition 
between the parties to this action relates 
to the securing or retaining of leases for 
the erection and maintenance of billboards, 
it is clear that the operations referred to 
are local and beyond the power of regu- 
lation by Congress. (Carter v. Carter Coal 
Company, 56 S. Ct. 855, decided May 
18, 1936; Schechter v. Umited States, 295 
U.S. 495. Such local operations, not con- 
stituting interstate commerce are expressly 
excluded by Congress from the operation 
of the Sherman Anti-trust Act, which by 
its terms relates only to conspiracies and 
monopolies in restraint of interstate com- 
merce. 


The appellant contends that the com- 
plaint does not state a cause of action 
because of the failure to make any sub- 
stantial showing that the appellant has 
interfered with interstate commerce or to 
disclose any damages resulting to the ap- 
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pellee by reason of its interference with 
interstate commerce. In making this claim 
appellant asks us to ignore specific allega- 
tions by appellee that its interstate com- 
merce and trade was interfered with by 
appellant, upon the ground that such alle- 
gations are mere conclusions of law, and 
claims that if such allegations of the com- 
plaint are ignored, as they should be, 
without them the allegations of fact in the 
complaint are insufficient to allege any 
cause of action under the Sherman Anti- 
trust Act. The general allegation of 
eG rehire with interstate commerce is a 
conclusion of law and is controlled by the 
specific allegation of facts, as to the nature 
of the appellant’s business. We will fur- 
ther consider this question later in the 
opinion. 

Although, as appellant contends, this 
question arises upon the allegations of the 
complaint, it arises more, sharply with 
reference to the instructions given and re- 
fused by the trial judge upon the subject 
of what constitutes interstate commerce. 


We will first consider the assignments 
of error relating to that subject, for if a 
new trial is ordered because of errors in 
instructing the jury in the progress of the 
case, then on the new trial, leave should 
be granted to amend the complaint to state 


Foot-note No. 1: ‘6. In this action, plaintiff 
charges that the defendants have monopolized, and 
attempted to monopolize, and are now rronopolizing, 
interstate trade and commerce in outdoor advertising 
in the manner and by the means alleged in said 
complaint, and have engaged in a conspiracy and 
combination to place unlawful restraints upon trade 
and commerce in posters and lithographs between 
the several states. This charge is the basis upon 
which plaintiff seeks to recover. It is denied by the 
defendants. Before the plaintiff can recover, it must 
prove by ,a preponderance of all the evidence that 
the defendants were guilty of the said charge, or 
at least of some portion thereof. The court charges 
you that the business of outdoor advertising as con- 
ducted by either plaintiff or Foster and Kleiser Com- 
pany, is not-in and of itself interstate trade or com- 
merce within the meaning or purview of the United 
States anti-trust laws. The posting or display of 
posters or lithogranhs by either plaintiff or defend- 
ant, Foster and Kleiser Company, is not a part, 
element or act of interstate trade or commerce nor 
does it become a part, element or act of interstate 
trade or commerce merely because the defendant, 
Foster and Kleiser Company, had advertising struc- 
tures in several different states upon which it posted 
or displayed the same posters or lithographs, nor 
does such posting or display of posters or lithographs 
become_interstate trade or commerce bv reason of 
the fact that a large portion of the advertisements 
posted or displayed are of goods that are sold or 
shipped in interstate trade or commerce. Hence, 
a monopoly or an attempt to monopolize the business 
of outdoor advertising as such in one or more of 
the several states of the Pacific Coast area would not 
in and of itself be a breach of the anti-trust laws, 
or give a right of action to the plaintiff. Before 
the plaintiff can maintain this action it must show 
either an actual monopoly or a conspiracy by the 
defendant, Foster and Kleiser Company to monop- 
olize or attempt to monopolize interstate trade or 
commerce between two or more of the several states. 
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a cause of action if it can be done, based 
upon interference with interstate com- 
merce, for as has been specifically held by 
the Supreme Court, interstate trade in 
posters to be based upon billboards comes 
within the protective provisions of the 
Sherman Anti-trust Act and justifies an 
action for damages by anyone injured by 
reason of such a violation of that act. 
creer v. Bill Posters Ass’n., 260 U. S. 


The appellant contended throughout the 
trial that the billposting business was es- 
sentially local and that interference with 
the leases of the appellee and with the 
procurement of leases, and with the display 
upon billboards upon such leased premises, 
was purely an interference with intrastate 
business, and therefore not subject to con- 
trol by Congress and that such damage as 
resulted from the acts of appellant in con- 
nection with the leases procured or sought 
to be procured by the appellee was not the 
result of an interference with interstate 
trade. This contention was clearly correct. 
It requested the court to give instructions 
upon that subject, Nos. 6, 9-a, 10 and 13, 
set out in the foot-note No. 1. The appel- 
lant reserved exceptions to the refusal of 
these instructions and also excepted to 
those given by the trial judge, among 


“QO-a, The court charges you that the term ‘inter- 
state trade or commerce in outdoor advertising’ as 
used throughout thesé instructions means the ship- 
ment from one state into another state or states 
of posters or lithographs, for posting or display in 
the state or states into which such posters or litho- 
graphs are shipped. The act of an outdoor advertiser, 
after receiving such shipment of posters or litho- 
graphs, in posting or displaying them would not be 
an act of interstate commerce; the only part, act 
or element of interstate trade or commerce connected 
with outdoor advertising upon the Pacific Coast is, 
as stated, the shipment from one state into another 
state or states of posters or lithographs to be posted 
or displayed in the state or states into which such 
advertising matter is shipped. 

“10. Before any act or acts of the defendants, 
or either of them, can form or give a basis for or 
a right of reco-ery, it must be shown by a pre- 
ponderance of all of the evidence that such act or 
acts of defendants, or either of them, must have 
directly and unreasonably restrained interstate ship- 
ments of posters or lithographs; a mere incidental, 
indirect or remote effect upon or restraint of such 
shipments of posters or lithographs from one state 
into another state or states for posting and display 
in the state or states into which such posters or 
lithographs are shipped. would not give a basis for 
a right of recovery herein. 

“13. The pleadings and the evidence show that a 
very large part of the business of outdoor advertis- 
ing does not involve any element of interstate trade 
or commerce. The court charges you that the plain- 
tiff cannot base any right of recovery against the 
defendants, or either of them, because of any mon- 
opolv of or conspiracy to acquire a monopoly in 
outdoor advertising which did not involve an element 
of interstate trade or commerce or which did not 
unreasonably restrain interstate trade or commerce 
in shipment of posters or lithographs.” 
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others, Nos. 9 and 11, shown in foot-note 
No. 2. 


[Instructions to jury re interstate commerce] 


By the 11th instruction the jury was in- 
formed that if the business of Foster and 
Kleiser “required as an indispensable ele- 
ment the transportation of goods and 
materials, or the transmission of orders 
across state lines, then you will be justified 
in finding that the business in which the 
defendant Foster & Kleiser Company is 
engaged was interstate in character. The 
term ‘commerce’ comprehends more than 
the mere interchange of goods. It em- 
braces intercourse in all its branches.” It 
will be observed that in view of the fact 
that the business of Foster and Kleiser 
was conducted in several states, and that 
some materials for billboards were shipped 
from state to state and that orders from the 
headquarters of the appellant were trans- 
mitted to its agencies in other states, it 
follows that by this instruction the jury 
were in effect instructed that the Foster 
and Kleiser Company was engaged in in- 
terstate commerce. 


During the exceptions to,the instructions 
reserved by the appellant, the court inter- 
jected another instruction to the jury re- 


Foot-note No. 2: ‘9. In reaching a conclusion 
in this case you must first determine whether or not 
the business in which Foster & Kleiser Company is 
engaged and which it is charged that the defendants 
have monopolized or attempted to monopolize, or 
conspired to restrain, is in fact interstate com- 
merce. 

“If you decide that it is, you will next determine 
whether or not the defendants have committed any 
of the acts charged as violations of the anti-trust 
laws with relation to the same as those acts are 
described in plaintiff’s complaint. 

“If you find this to be the case you will next find 
whether or not the plaintiff was injured in its busi- 
ness or property by such violations. 

“Then if you find such injury to have taken place, 
you will ascertain the amount of it and award to 
the plaintiff such sum as will reasonably compensate 
it for the damage so sustained. 

“In all of the questions mentioned your finding 
must be in accordance with the preponderance of 
the evidence, and unless you resolve all of the first 
three inquiries mentioned in favor of the plaintiff 
your verdict must be for the defendant. 

“11. You are instructed that the commerce or 
trade which may be interstate is not confined to the 
carriage of goods only but means intercourse of 
any kind carried on across state lines. If you find 
from the evidence in this case that a necessary 
feature of the outdoor advertising business, 
contemplated, inuolucd and required as an indis- 
pensable element the transportation of goods or mate- 
rials, or the transm’ssion of ovders across state lines, 
then vou will be justified in finding that the bus‘ness 
in which the defendant Foster & Kleiser Company 
is engaged was interstate in character. The term 
‘commerce’ comprehends more than the mere ex- 
change of goods. It embraces commercial inter- 
course in all its branches. 

“Tt has been testified to in this case on behalf of 
plaintiff that the business of the defendant Foster & 
Kleiser Company was the posting upon their struc- 
tures of lithographs, posters, prints, practically all of 
which were manufactured outside of the state of 
California; that at the time of manufacture it was 
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garding the question of interstate commerce, 
as follows: 


“The Court. You will pause right there. I think 
this, perhaps, may pertinently be-said to the jury: 
That regardless of the type of business Foster & 
Kleiser was engaged in, the business that must have 
been restrained or monopolized, within the meaning 
of and as explained to you in the charge, must have 
been interstate commerce. That, I think, will set 
the matter clear.” 


After the jury retired it returned into 
court with a request for additional instruc- 
tions. At this time the court instructed 
it as follows: ' 


“The Court. I have a communication from the 
foreman of the jury to this effect: May we have 
that portion of your instructions to the jury which 
relate to the general subject of interstate commerce, 
restraint of trade, monopoly or attempt to monop- 
olize and possible damagés? Does the commission 
of one or more overt acts, as alleged in the com- 
plaint, justify finding against the defendants? — 

“This seems to call for an instruction on inter- 
state commerce. 

“Now, I will read again the law, start with that, 
the instruction containing the law, under which this 
action is brought. I think I will follow my original 
intention and refer to the section of the law itself. 
It is this: 

““ ‘Every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade and 
commerce among the-several states or with foreign 
nations is declared to be illegal. Every person who 
shaJl make any such contract or engage in any such 
combination or conspiracy shall be guilty of a misde- 
meanor’ and shall be dealt with in a certain way. 


the design of the manufacturer that the same would 
be transported to the various states of the Union 
where they were used for the purpose of public and 
outdoor advertising; that it was the intention of 
those purchasing the same or the agencies that 
shipped such commodities across state lines that 
the same would be displayed by agencies in the 
same business as that of the defendant Foster & 
Kleiser Company. If you find from the evidence 
in the case that the display upon the billboards of 
the defendant was a necessary part of the business 
described and was contemplated at the time that the 
goods were manufactured and shipped into the state, 
then you are justified in concluding that the business 
of Foster & Kleiser Company was interstate in 
character. 

_ “The mere placing of advertising matter upon 
sign boards without the presence of the other features 
mentioned, would not in and of itself constitute inter- 
state commerce. 

“Before any act or acts of the defendants, or either 
of them, can form or give a basis for a right to 
recovery it must be shown by a preponderance of 
all of the evidence that such act or acts, or either 
of them, must have unreasonably restrained inter- 
state commerce in the business of outdoor advertis- 
ing, or has had the effect of monopolizing or attempt- 
ing to monopolize the same. 

“Various acts are charged against defendants by 
the plaintiffs such as acquiring the business of its 
competitors in various places, unlawfully depriving 
the plaintiff in the action of its sites, securing sites 
not reasonably necessary for its growth, building 
obscuring structures on its own property for the 
purpose of obscuring the signs of the plaintiff, paving 
more for advertising sites than they were reasonably 
worth and many other acts. You are instructed 
that before any of such acts can form the basis of 
a verdict against defendants you must find that the 
effect of such must have been unlawfully to restrain 
interstate commerce in the business of outdoor ad- 
vertising as the same as heretofore been defined to 
you, or of monopolizing or attempting to monopolize 
the same.” 
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“You will observe, gentlemen, that the statute 
does not define ‘restraint of trade.’ It does not 
say what it is. That has been passed upon by the 
courts and I might say, generally, that it means not 
something merely slight” or merely incidental, but 
something direct in the way of trade. 


“Section 2 of the Act treats of monopolies. ‘Every 
person who shail monopolize or attempt to monopolize 
or combine or conspire with any other person or 
persons to monopolize any part of the trade or 
commerce among the several states or with foreign 
nations-shall be deemed guilty of a misdemeanor.’ 
Meaning, of course, interstate commerce; it must be 
interstate commerce always. The statutes does not 
say precisely what interstate commerce is. 

“Now, with reference to that I have attempted 
to speak in a way or to give you what I deem to be 
the important distinguishing mark of interstate com- 
merce. It means that there is some element in the 
business—some necessary element, some essential 
element, some essential part of it without which it 
cannot be carried on—that involves and requires 
the transportation across state lines of some 
materials. 

“Tf, now-—-and I use this illustration—you find 
that it is an essential part of this business of outdoor 
advertising that lithographs are made outside of the 
state wherein they are used and from there trans- 
ported to the place where they are used, and that 
was the original design and plan and the parties 
connected with it intended that that should be done, 
then you are justified in finding that that is inter- 
state commerce. That is as nearly the test as I 
think I can readily give to you. 

“Cases have been before the courts involving the 
shipment of wheat, and wheat that comes from 
another state, of course that is interstate commerce 
if it crosses state lines. But there are so many 
variations to it that sometimes the cases will get 
into the courts. And even though wheat is within 
the state where it is raised, if the intention is to 
send it to a place outside of the state and it starts 
on that jgurney, then it is in interstate commerce 
within the state whefe it is raised because the ele- 
ment of the transportation across state lines is 
involved and is the necessary part of the transaction, 
deal, business, or whatever it may be. 

“T will read again the instruction: You are 
instructed that the commerce or trade which may 
be interstate is not confined to the carriage of goods 
only but means intercourse of any kind carried on 
across state lines. If you find from the evidence 
in this case that a necessary feature of the busi- 
ness of the Foster & Kleiser Company, being the 
outdoor advertising business, contemplated, in- 
volved and recuired as an indispensable element 
the transportation of goods or materials, or the 
transmission of orders across state lines, then you 
will be justified in finding that the business in which 
the defendant Foster & Kleiser Company is engaged 
was interstate in character. The term ‘commerce’ 
comprehends more than the mere exchange of goods. 
It embraces commercial intercourse in all its 
branches. 

“T will not repeat the remainder of that because 
that was, I think, just repeated in another form 
to you. 

“Now, with respect to monopoly, I read to you 
Section 2 of the United States Code which covers 
that subject: ‘Every person who shall monopolize 
or attempt to monopolize or combine or conspire 
with any other person or persons to monopolize any 
part of the trade or commerce among the several 
states or with foreign nations shall be deemed guilty 
of a misdemeanor,’ ctc., and possibly to damages. 


“A Juror. Your Honor, may I ask you one 
question? 

“The Court. Ves. 1 

“The Juror. Will you define the word ‘orders 
as used there? 

“The Court. The word ‘orders’? 

“The Juror. ‘Orders.’ 

“The Court. Did I understand you to say ‘orders,’ 


o-r-d-e-r-s?. Is that the word that is used? I think 
I did. ‘The transmission of orders across state 


lines’; in other words, that means property pur- 
chased by ‘orders’ from outside of the state. I 
would not think, however, that merely because 
things were ordered it would be—although there are 
two decisions to support that—that you would be 
justified in finding from that fact alone that it was 
interstate commerce. The criterion, to my mind, 
being, as I have tried to explain to you, that if it 
was contemplated in order to carry on the business 
that these lithographs, posters, or whatnot, be trans- 
ported across state lines and they were a necessary 
part of the business, then the business was interstate 
commerce.’ 

“Tf can say that evidently that was the way in 
which it was held, according to the Mack decree, 
because you will remember that the Mack decree 
started out and said ‘The doing of any of these 
things shall be deemed’—and 1 do not pretend to 
quote the words precisely—a violation of the inter- 
state commerce act. They did not use that term but 
they did use the Sherman Act and the Clayton Act. 
And evidently in that case this business was re- 
garded as interstate commerce because they were 
prohibited from doing the thing that the plaintiff 
charges that the defendants did here, that is, ex- 
cluding them from participation in the ownership 
of sign posting apparatus, in effect. I do not recall 
the term that was used. And in that case that busi- 
ness of outdoor advertising was held to be, or, rather, 
the violation or the monopoly, I will say, of that 
business of outdoor advertising was held to be a 
violation of the Sherman Act, therefore, that busi- 
ness was held to be interstate commerce. 

“J have not that decree before me. I read it to 
you before, however, so of course you remember it. 


Before the jury retired, the following 
occurred: 


“A Juror. Your Honor, I think that this zentle- 
man, Mr. Foy, would like to ask you a question. 
The question was on receiving posters here and 
not giving orders for them, would that be consid- 


ered interstate’ commerce? Would they be con- 
sidered— ag 
“The Court. It goes back to the proposition of 


the creation; if those were ordered for the purpose 
and with a view that they would be shipped across 
state lines, then the statute would be satished. 


“The Juror. Regardless of where the order came 
from? 
“The Court. I think, regardless of where the 


order came from, yes.” 


[Damages resulting front local acts] 


By these instructions the jury were in 
effect told that if lithographs manufactured 
outside of the state of California were 
manufactured with the intent on the part 
of the manufacturer that they were to be 
used in various states in the union and that 
if the purchaser shipped such posters so 
manufactured across state lines for display 
by the appellant and others similarly situ- 
ated, appellant’s business was interstate in 
character; also by instructions 9 and 11 
(see Foot-note No. 2), that if the appellant 
was engaged in interstate commerce and 
was guilty of the conduct described in 
appellee’s complaint which was mainly an 
alleged interference with the securing of 
sites for billboards, it was liable in this 
action for the damages suffered by the ap- 
pellees from such activities to be trebled 
by the court. 

In dealing with the question of damages 
in its instruction the court instructed the 
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jury that the acts of the appellant in ac- 
quiring the business of its competitors and 
in unlawfully depriving appellee of its 
advertising sites and in securing adver- 
tising sites not reasonably necessary for 
the appellant’s operations, and in building 
structures on its own property for the pur- 
pose of obscuring signs of the appellee, 
and in paying more for advertising sites 
than they were reasonably worth, and in 
many other acts, local in character, should 
not form a basis of a verdict against the 
appellant unless the effect of such acts 
unlawfully restrained interstate commerce 
in the business of outdoor advertising. 
Thus the court instructed the jury that if 
these purely local acts resulted in injury 
to the appellee it could recover therefor 
under the Sherman Anti-trust Act if the 
effect of these acts was to in any way 
restrain interstate commerce, as previously 
defined in the instruction. (As we have 
shown, this definition included the entire 
bill posting business, if posters were man- 
ufactured for interstate transportation and 
so transported.) In effect, the jury was 
instructed that appellant was liable for 
damages resulting from these local acts if 
they in any way restrained the interstate 
commerce in posters, lithographs, or other 
materials manufactured for and shipped in 
interstate trade and used by appellants. 
Under this instruction if the appellee lost 
a number of its billboards and was thus 
unable to secure advertising matter to post 
thereon from the residents of other states, 
or the same state, although this inability 
to secure such advertising matter arose 
entirely from its inability to use the same 
by reason of not having a sufficient number 
of sites for display, the jury was required 
to find that such a restriction was a viola- 
tion of the Sherman Anti-trust Act and the 
appellee was entitled to recover damages 
therefor. 


[Effect upon interstate commerce must 
be direct] 


The theory of these instructions, and of 
the appellee’s whole case, was that if the 
business of appellee and appellant could 
be tied up to interstate commerce through 
the interstate transportation of bills and 
display advertising matter, then the whole 
business became interstate in character and 
any damages suffered by the appellee be- 
cause of an illegal restraint in the business 
must be compensated by the appellant 
because of the liability imposed on the 
anpellant by the Sherman Anti-trust Act. 
This theory is entirely erroneous and is 
not the law. 

Bv these instructions the court ignored 
the hiatus which existed between the man- 
ufacture and the transportation of the 
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lithographs, and also between the trans- 
portation and the display thereof, the dis- 
play being essentially local in character 
after all transportation, local or interstate, 
had ceased. (Packers Corp. v. State of Utah, 
285 U. S. 105.) Under such circumstances, 
in order to come within the provisions of 
the anti-trust laws, the effect upon inter- 
state commerce must be direct and not 
remote and must be the result of an intent 
to restrain interstate commerce. (Coro- 
nada Coal Co. v. United Mine Workers, 268 
We S295. 8450S.» Ct bil Racers Gorpaee: 
St. of Utah, supra.) The mere inability 
of the appellant’s competitors to use post- 
ers because they could not secure sites for 
billboards is so indirect an effect upon the 
commerce in billposting material as to be 
beyond the regulatory power of Congress. 
It is not covered by the Sherman Anti-trust 
Act. Blumenstock Bros. Adv. Agcy. v. Cur- 
tis Pub. Co., 254 U. S. 436; Industrial Ass’n 
Of, Sz Bs Vin. Sip 260 U2 04, 40S eta 403; 
It is true that the court instructed the jury 
that the mere placing of advertising matter 
upon sign boards “without the presence of 
the other features mentioned would not in 
and of itself constitute imterstate com- 
merce.” But the court was evidently of the 
opinion and so instructed the jury that if 
the billposting was contemplated at the 
time the posters were manufactured and 
shipped for posting, then the business of 
billposting became interstate commerce, 
and appellant would be liable for damages 
to appellee for injuries arising from all its 
local acts of monopoly. In this the court 
erred. What occurs before transportation 
and after transportation in interstate com- 
merce is generally within the legislative 
power of the state and not that of the 
United States unless the effect upon inter- 
state commerce is direct. Schechter v. U. S., 
supra. The Sherman Anti-trust Act regu- 
lating interstate commerce must be con- 
strued with reference to the respective 
powers of the state and the United States 
over the business transactions of the 
people. 


[Statute of limttations] 


Another instruction objected to by ap- 
pellant was that with relation to the 
statute of limitations. The applicable stat- 
ute of limitations is Sec. 338. Subd. 1, Cal. 
Code Civ. Proc., which provides for a three 
year limitation upon a claim based upon a 
statutory liabilitv. This statute, it is agreed 
had run June 21, 1928. The trial court 
instructed the jury that if they should find 
that the conspiracy continued up to June 
21, 1928, and if they found that Foster and 
Kleiser performed acts in furtherance of 
such conspiracy on or since that date, they 
might in their verdict include all damages 
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that were suffered by the appellee before 
June 21, 1928, that were the result of the 
operations of the appellant pursuant to the 
conspiracy. In support of this instruction, 
the appellee relies upon United States v. 
Kissel, 218 U. S. 601, 31 S. Ct. 124, where, 
in a criminal prosecution brought against 
defendants for a conspiracy punishable 
under the Sherman Anti-trust Act, the 
Supreme Court held that the applicable 
statute of limitations did not begin to run 
so long as the conspiracy continued, and 
that such a conspiracy is a single offense. 

In a civil action for damages sustained 
because of a conspiracy in restraint of 
trade, the right of recovery is not based 
upon the conspiracy but upon the injuries 
resulting therefrom. The fact that there 
may be a criminal conspiracy does not give 
a plaintiff an action for damages under 
Sec. 7 of the Anti-trust law, 15 USCA, Sec. 
15, sutra. (Glenn Coal Co. v. Dickinson Fuel 
Co., 72 F. (2d) 883; Strout v. United Shoe 
Machrv. Co., 2C8 F. 646, 651.) The gist of 
the action under this section is for injuries 
inflicted pursuant to the conspiracy for 
which the wrongdoer is liable. (Morris & 
Co..v. Nat'l. Ass'n. of Stationers, 40 F. (2d) 
620.) The cause of action arises when the 
damage is sustained and the statute of lim- 
itations begins to run at that time. (Blue- 
fields Co. v. United Fruit Co., 243 F. 1, 20.) 
In Bluefields Co. v. United Fruit Co., supra, 
plaintiffs brought an action under the Sher- 
man Anti-trust Act to recover damages for 
injuries alleged to have been sustained in 
consequence of defendant’s creating in 
itself a monopoly in the banana business 
as forbidden and declared unlawful by the 
Act. It was there held that the statute of 
limitations began to run when the damage 
occurred. 

Under this decision, in a civil action for 
damages under the Sherman Anti-trust 
Act, a plaintiff may recover only such dam- 
ages as have been sustained within the 
applicable period of limitations immediately 
preceding the filing of the action. In 
Baush Machine Tool Co. v. Aluminum Co. of 
America, 79 F. (2d) 217, 227, the plaintiff 
sued for treble damages arising from de- 
fendant’s violation of the Anti-trust laws, 
alleging that defendant had‘monopolized 
interstate trade in virgin aluminum by 
unlawfully combining and agreeing with 
foreign producers. It was held that “the 
plaintiff's damages, if any, suffered more 
than six years before this suit was brought, 
were not recoverable because of the bar 
of the statute of limitations.” 

In Buckeye Powder Co. v. Du Pont Pdr. 
Co., 248 U. S. 55, 39 S. Ct. 38, the Supreme 
Court had under consideration a suit for 
damages resulting from a conspiracy for- 
bidden by the Anti-trust laws. Mr. Justice 


Holmes, speaking for tHe court, in discuss- 
ing the question of the statute of limita- 


tions, said: 


“The next matter requires but a few words. The 
plaintiff offered in evidence decrees in a proceeding 
by the government finding the Dupont Company 
guilty under the Sherman Act of an attempt to 
monopolize (citing cases). These of course were 
held inadmissible. The court also ruled that the 
statute of limitations barred recovery for any damage 
suffered before September 18, 1905, six years before 
the beginning of the present suit. The plaintiff now 
contends that the Clayton Act of October 15, 1914 
(citing act) making admissible such criminal judg- 
ments ‘hereinafter rendered,’ in some way should 
affect our decision upon a ruling made years before, 
and by virtue of the same section the running of 
the statute of limitations was suspended retrospec- 
tively as to claims already barred, pending the 
government suit. These matters do not need more 
than a statement of what was argued and what was 
done.” 


The decision of the trial court in that case 
was affirmed. Thus it was assumed that 
the statute of limitations began to run as 


to each item of damages from the time it 


occurred (unless the statute was tolled by 
the Clayton Act during the pendency of 
the criminal or civil prosecution). 
Appellee contends, however, that if the 
instruction constituted error, it was harm- 
less error, because appellant waived the 
defense of the statute of limitations by fail- 
ing to plead the statute applicable, and, 
furthermore, because appellee was entitled 
to a peremptory instruction that the statute 
was tolled because of fraudulent conceal- 
ment of the cause of action. Neither of 
these contentions were presented to the 
trial court. It was assumed in the trial 
court that the statute of limitations was 
properly pleaded, and that Sec. 338, sub. 1 
of the California Code of Civil Procedure 
was the applicable statute. In any event, 
therefore, appellee cannot here claim 
waiver, having treated appellant’s plea of 
the statute as sufficient wnon the trial. 
Churchill v. Woodworth, 148 Cal. 669; So. 
Pac. Co. v. Santa Cruz, 26 Cal. App. 26. 
Moreover, the case should not be here dis- 
posed of upon an entirely different theory 
(see Sav. Suburban Fruit Lands Co. v. Melin, 
36 F. (2d) 907, 909; Peck v. Henrich, 167 
U. S. 624), nor is such theory tenable. 
Appellee’s present contention is that the 
applicable statute of limitations is Sec. 338, 
subd. 4, C. C. C. Proc., which provides that 
“an action for relief on the ground of fraud 
or mistake shall not he deemed to have 
occurred until the discovery by the ag- 


grieved party of the facts constituting the 


fraud or mistake,’ and not by Sec. 338, 
Sub. 1, supra, which was pleaded by appel- 
lant. Appellee’s contention is that although 
that statute by its terms applies only to 
actions for relief from fraud or mistake, 
the California decisions hold it also appli- 
cable to cases where there has been fraud 
in the concealment of the existence of a 
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cause of action, whether the cause of action 
itself be based on fraud or not. It cites 
in support of this proposition of law the 
following decisions of the California Su- 
preme Court: Kane v. Cook, 8 Cal. 449; 
Kimball v. P. G. & E., 220 Cal. 203; Lightner 
uv. Lane, 161 Cal. 689. 

The Supreme Court of California, in a 
decision more recent than any other of 
those cited above, has clarified the matter. 
In Kimball v. Pacific Gas & Elec. Co., 220 
Cal. 203, 30 P. (2d) 39, supra, it was held 
that “the three year limitation provided for 
in section 338, sub. 4, of the California Code 
of Civil Procedure, applies only where 
fraud is the gravamen of the original 
action.” 

It also held that, “independent of statute, 
a fraudulent concealment by the defendant 
of the facts upon which a legal common 
law action is based, under the certain 
circumstances, tolls the statute until dis- 
covery, and upon discovery, the statute appli- 
cable to that particular action then 
commences to run.” Under that decision 
when fraud is not the gravamen of the action, 
in order to toll the applicable statute of limi- 
tations, two factors must be present: (1) 
fraudulent concealment, (2) non-discovery, 
that is, absence of facts that would put a 
party upon notice of the cause of action. 
Mere ignorance of the injury complained of, 
or the facts constituting such injury, will not 
prevent the running of the statute. Lichter 
v. Lane, supra. See, also. Kimball v. P. G. 
& E., supra, 30 P. (2d) 39, 43. See, also, 
our decision as to California law in Sacra- 
mento Suburban Fruit Lands Co. v. Johnson, 
36 F. (2d) 935. citing the general rule stated 
in 37 C. J. 939; Sacramento Suburban Fruit 
Lands Co. v. Lindquist, 39 F. (2d) 900: Sac- 
ramento Fruit Lands Co. v. Tipper, 36 Fed. 
(2d) 941. The evidence does not show that 
appellant fraudulently concealed its mo- 
nopolistic activities, but clearly shows that 
appellee had knowledge of sufficient facts 
to put it unon notice of these activities, and 
of its resultant damage. 

Appellee, in its brief, points out the fol- 
lowing testimony, which it contends shows 
concealment: 

(1) Charles King, president and stockholder of 
the appellee. testified that upon complaint bv him as 
to appellant’s activities, Mr. Kleiser told him that 
“the trouble was that the two companies were not 
in close enough personal touch.” 

(2) King further testified (in the same conversa- 
tion referred to above) that in ancwer to his com- 
plaint that annellant had obstructed a certain Inca- 
tion of his, Kleiser had promised that it would be 
removed right awav. 

(3) King testified that in 1929 Foster and Kleiser 
“binilt out’? a Special Site Sign near Merced, and 


that when this was called to anpellant’s attention 


appellee was told that “it had been done uninten- 
tionally.”” 


But the following evidence shows that 
appellee had knowledge of facts sufficient 
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to put it upon notice of the character of 
appellant’s enterprise. 

Charles King, president and manager of 
appellee, testified that in a conversation 
with Mr. Lausen, general manager of 
Foster and Kleiser, relating to signs ap- 
pellee had on the Peninsula, Lausen said: 
“We are going to get that location King 
if it costs us $10,000. I want to warn you 
King, we are out to get you,” and that he 
enumerated five companies they had put 
out-of business. This was in 1920. King 
also testified that in the same year he was 
invited to participate in the conspiracy in 
that Kleiser proposed to make him head 
of a country department which department 
he was informed was “for the purpose of 
crushing independent firms,” that Mr. 
Thompson, assistant general manager of 
Foster and Kleiser, informed him that his. 
job would be to go into small towns where 
independents were getting a foothold and 
put them out of business before they got 
under way, or, as Thompscn put it, “in 
other words, crush them in the shell.” 

In the face of this and other evidence 
of a similar nature introduced by appellee, 
it is clear that there was no evidence suff- 
cient to show concealment of the cause of 
action. Consequently, the trial court’s 
instruction to the jury to assess damages 
for all injuries sustained at any time during 
the conspiracy, although beyond the period 
fixed by the parties under the applicable 
statute of limitations was erroneous and 
prejudicial, although the jury in the case 
at bar rendered a verdict for an amount far 
less than the amount claimed. Jayne vw. 
Loder, 144 F. 21; Stars v. Los Angeles Ry. 
Corp., 187 Cal. 270, 201 RP. 599, 


We have not disposed of the claims of 
the parties with reference to the duty to 
plead facts with reference-to the discovery 
of fraud, as bearing upon the applicable 
period of limitation for bringing the action, 
for the reason that this question is pre- 
sented to us hy the appellant, onlv to meet 
the new position of the appellee first taken 
on appeal, and not presented to the trial 
court, which position we hold is untenable 
under the evidence, and consequently not 
available to cure the error in the instruc- 
tions given the jury on the subject of the 
statute of limitations. 

It may be noted that appellee also con- 
tends that Sec. 338, subd. 4, is the appli- 
cable statute of limitations because at the 
time the case came to trial that subdivision 
applied to cases of relief from fraud, mis- 
take, or conspiracy. It is a sufficient answer 
to this contention to say that at the time 
the complaint and answer in the case at 
bar were filed this statute had not been 
amended to cover conspiracy. The words 
“or conspiracy” were inserted in the statute 
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by amendment of August, 1933. This 
amendment was repealed September 1935. 
The complaint herein was filed June 11, 
1932, and the answer of Foster and Kleiser 
was filed February 15, 1933. 


[Outdoor advertising business held not 
interstate | 


It is contended by the appellant that the 
complaint fails to state a cause of action 
under the Sherman Anti-trust Act, and 
consequently that the federal courts have 
no jurisdiction over the action. 

The conspiracy alleged is one to monop- 
olize outdoor advertising, or as stated in 
the complaint, ‘to monopolize said 
interstate trade and commerce in outdoor 
advertising,” and “to place unlawful re- 
straints upon trade and commerce in post- 
ers and lithographs between the several 
states.” 

In the main, the theory of the complaint 
is that the business of outdoor advertising, 
as conducted by the parties, is per se in- 
terstate commerce, because of the fact that 
various materials, used in the business are 
transported across state lines; and because 
the business is conducted in several states, 
and the products advertised are transported 
in interstate commerce. This theory is 
erroneous. Business may be and usually 
is composed of both intrastate and inter- 
state operations. The fact that these 
operations are conducted by a single cor- 
poration or individual does not make the 
entire’ business so conducted either inter- 
state commerce, or intrastate commerce. 
The character of the business is determined 
by the particular transactions involved and 
the respective jurisdiction of the Federal 
and state governments is determined there- 
by. An interesting illustration of this 
proposition is found in the decision of the 
Supreme Court in Smith v. Illinois Bell 
Telephone Co., 282 U. S. 133. It follows 
that the allegations of the complaint that 
the outdoor advertising business is inter- 
state commerce, must be disregarded as a 
mere conclusion of the pleader, unsupport- 
ed by the specific allegations as to the 
nature of the business, which is intrastate 
in character. Therefore, as the outdoor 
advertising business is not interstate com- 
merce, but is local in character, the theory 
of the pleader must fail to that extent. 


[Lack of causal connection between con- 

spiracy and damage] 

We have remaining the charge that the 
appellant conspired to restrain interstate 
commerce in posters and lithographs. The 
means alleged to have been used to carry 
out the conspiracy are fifteen in number, 
eight of these acts relate to the procure- 
ment or cancelling of leases for sites for 
billboards, or the maintenance thereof; one 


relates to the giving of “unfair and dis- 
criminatory prices” for display of outdoor 
advertising; and another to the cutting of 
prices for outdoor advertising, to induce 
the plaintiff's customers to break their con- 
tracts with it. Other means alleged to have 
been used to interfere with plaintiff’s out- 
door advertising business are misrepre- 
sentations to plaintiff’s customers calculated 
to cause them to transfer their outdoor 
advertising business to the defendant. It 
is also alleged that defendant granted 
“preferences, priorities, rebates and dis- 
criminations relative to prices and terms 
of contracts for the display of outdoor ad- 
vertising matter, for the purpose 
of preventing plaintiff from carrying on its 
lawful business and the interstate trade and 
commerce in outdoor advertising.” 

It is also alleged that the defendant paid 
a commission of 16% per cent on contracts 
for outdoor advertising secured by the 
National Outdoor Advertising Bureau and 
only ten per cent to other solicitors, for 
the purpose of securing the award of out- 
door advertising contracts to the exclusion 
of its competitors. 

All the means alleged to have been used 
for the carrying out of the conspiracy were 
adopted to the injury or destruction of the 
plaintifi’s business in its intrastate aspects. 
None are alleged to have directly affected 
the interstate trade in posters or litho- 
graphs. The claim of appellee for damages 
in the sum of $383,112.50, to be trebled is 
based upon the injury to plaintiff's outdoor 
advertising business; by the various acts 
of the defendant directed to that end. 
Neither the allegations of damages nor the 
allegations of the acts of the conspirators 
in inflicting the damage are in any way 
related to the allegation as to a conspiracy 
to restrain interstate trade and commerce 
in posters and lithographs. In the absence 
of an allegation of the causal connection 
between the damage, and the conspiracy 
to restrict interstate commerce in posters, 
no cause of action is stated under the Sher- 
man Anti-trust Act. For these reasons, 
the complaint does not state a cause of 
action within the jurisdiction of the federal 
court. The general demurrer should have 
been sustained. 


[Judgment reversed and cause dismissed] 


The judgment is reversed, with direc- 
tions to the trial court to sustain the gen- 
eral demurrer and dismiss the cause unless 
plaintiff applies for leave to amend its ¢om- 
plaint to conform to the decision herein. 
The application to be accompanied by the 
proposed amendment, and to be mace 
within thirty days after remittitur is filed 
in the lower court. 

Reversed with directions. 
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[1 55,136] J. Clyde Dean v. International Longshoremen’s Assn. et al. 
United States District Court, Western District of Louisiana, Lake Charles Division, 


September 18, 1936. 


In a suit for civil damages under the Clayton Anti-trust Act, it.was held that inter- 
national labor unions are entities, separate and distinct from the members who compose 
them and from the local organizations, and can not be brought into court by service 
on the president of a local, but must be cited through some one having authority either 
expressed or necessarily implied from his relation to the association or the duties 


which he discharges. 


Messrs.: Stanley W. Ray, Leon Sarpy, New 
Orleans, Louisiana; Plauche & Stockwell, Lake 
Charles, Louisiana, for Plaintiff. Messrs.: Bentley 
G. Byrnes, New Orleans, Louisiana; W. R. Mayo, 
T. A. Edwards, Lake Charles, Louisiana; c: 
Boland, Beaumont, Texas, for Defendants. 


DAWKINS, J.: 


This is a suit at law against the Inter- 
national Longshoremen’s Association (here- 
inafter referred to as International), Locals 
Nos. 1214 and 1180, of said Association, 
and certain individual officers and members 
of said locals, for damages alleged to have 
been caused by defendants’ violation of 
the Clayton Anti-Trust Act, in that they 
all combined and conspired to interfere 
with and did interfere and prevent the op- 
eration of plaintiff’s barge line in interstate 
commerce. 


Defendant, International, excepted to the 
jurisdiction of this court rationae personae, 
and to the citation. All of the other de- 
fendants pleaded the exception of no cause 
or right of action, and on the day of the 
trial of said exceptions and pleas, also filed 
a plea in abatement, based upon the con- 
tention that the injunction proceeding by 
plaintiff against all of these defendants, 
which had been decided by this court ad- 


verse to them, was at that time still pending 
and undecided in the Court of Appeals for 
this circuit. However, sifttce the submission 
of these pleas and exceptions that case has 
been finally affirmed and disposed of by 
the Court of Appeals. 


PLEA TO THE JURISDICTION AND 
CITATION BY INTERNATIONAL 


The citation to this defendant was ad- 
dressed as follows: 


“To International Longshoremen’s Association, a 
labor organization acting and operating through lo- 
cals or affiliated organizations in all ports of the 
United States and Canada, and acting and operating 
in the Port of Lake Charles, Louisiana, and within 
the Western District of Louisiana, through its proper 
officer for service of legal process.” 


It was served, according to the marshal’s 
return, “through Walter R. Mayo in per- 
son, proper officer for service.” 

The petition in this case alleges: 


_“1.. That International Longshoremen’s Associa- 
tion is a labor organization composed of persons 
engaged in longshore work and that said Associa- 
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tion acts and operates through locals or affiliated 
organizations in all of the ports of the United States 
and Canada, and that said Association acts and op- 
erates in the port of Lake Charles. State of Louisi- 
ana, within the Lake Charles division of the United 
States District Court for the Western District of 
Louisiana.” 

It prayed for service upon “Interna- 
tional Longshoremen’s Association,” with- 
out naming anyone as agent for such 
service or any place as its domicile. On the 
trial of the plea to the jurisdiction and 
exception to the citation, the only witness 
sworn was Walter R. Mayo, President of 
the White Tocal No. 1214, who testified 
that he was not an official or representative 
of the International for any purpose. The 
Constitution and Rules of Order of the 
International were introduced in evidence, 
and it was shown that Joseph P. Ryan of 
New York City is its President. The Con- 
stitution declares that all executive powers, 
when the Association is not in convention, 
shall be vested in an executive council, 
consisting of the President and fourteen 
Vice-Presidents, and a Secretary-Treasurer, 
elected as quadrennial conventions. The 
Vice-Presidents are selected, six from the 
Atlantic Coast and Canadian Provinces, 
four from the South Atlantic and Gulf 
Coast district and two from the Great 
Lakes district. The South Atlantic and 
Gulf Coast district, in which the contro- 
versy out of which this suit arose, is de- 
scribed as embracing “every port south of 
Cape Hatteras, along the Atlantic, Gulf 
and Carribean Sea.” 


Locals are created by charters granted 
from the International and initiation fees, 
dues, penalties and assessments are col- 
lected, portions of which are allocated to 
the locals and the balance paid into the 
International treasury. Locals are per- 
mitted to enter into agreements, provided 
they do not conflict ‘with the Constitution 
of the I. L. A.” If “conditions necessi- 
tate,’ an executive officer or representative 
“meets with the conference committee” of 
the local to see that nothing is inserted 
in agreements “that will work a hardship 
ont sister locals.” Sec. 6 of Art. XIV pro- 
vides: 


“Section 6. This International Association main- 
tains that all locals shall have full power to regulate 
their own wages, whéther by the hour, by the thou- 
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sand, by the ton, or otherwise. If there is more 
than one local of the same craft in the same port 
and vicinity, then such local or locals, shall co- 
operate and establish a uniform wage scale and 
working conditions. Said locals shall at all times 
and in all disputes secure the endorsement of the 
International Officers and International Executive 
Council. It is further understood that all settlements 
of disputes must be endorsed by the members of 
locals directly interested, before going into effect.” 


Section 3 of Article XVII provides: 


“Section 3. No local shall go out on strike with- 
out first getting the consent of the Executive Coun- 
cil, through International headquarters.” 

Plaintiff contends that because of the 
provisions of Articles XIV and XVII, 
quoted immediately preceding, no strike 
can take place or dispute arise without the 
approval of the International officers, this, 
in effect, makes the same acts of the Inter- 
national; and the court should take cog- 
nizance of the conditions existing along 
the Gulf Coast from Galveston, Texas, to 
Pensacola, Florida, as well as the Pacific 
Coast, during the time this controversy 
arose. 

With this assumption, he seeks to draw 
the conclusion that in some way, this made 
Mayo, President of the White Local, an 
agent for the service of process against 
the International. It is also contended that 
because in the injunction suit by plaintiff, 
above referred to, the International ap- 
peared through Mayo, this is evidence .of 
his authority to represent it as the person 
for service of process in this case. 


[Unions are entities] 


As was pointed out by the Supreme Court 
in United Mine Workers v. Coronada Coal 
Co., 259 U. S., 345, these international labor 
unions are entities, separate and distinct 
from the members who compose them and 
from the local organizations. It is true 
that case did not involve a question of 
citation or jurisdiction, but if it be true, 
as must be conceded, that they have rights 
as juridical personages distinct from the 
members or locals who compose them, 
then it necessarily follows that they cannot 


be brought into court by service merely 
upon a member, but must be cited through 
some one having authority either expressed 
or necessarily implied from his relation to 
the association or the duties which he 
discharges. Mayo has not been shown to 
possess any such authority, but on the 
contrary, his testimony and the provisions 
of the Constitution with respect to officers 
and governing authority of the Interna- 
tional, appear to me to establish that he 
has none. See Christian v. International 
Association of Machinists, 7 Fed. (2nd) 481; 
Singleton et al. v. Order of Railway Con- 
ductors of America, et al.,9 Fed. (2nd) 417. 
I am of the opinion, therefore, that the 
exception to the citation should be sus- 
tained. I cannot see that the voluntary ap- 
pearance of the International, even if 
authorized in the other case, could have 
the effect of making Mayo the proper per- 
son for service in this instance. 


EXCEPTION OF NO CAUSE OR RIGHT 
OF ACTION 


The petition charges that the other de- 
fendants, by force and violence, prevented 
the plaintiff from operating his barge line 
in interstate commerce for more than six 
months, causing large losses and the in- 
curring of great expense; that these acts 
likewise operated as an immediate and direct 
restraint and interference with the carrying 
by him in interstate commerce of the mer- 
chandise and cargoes which he had on board 
and was preparing to load and transport, not 
only at the time of the alleged acts of 
violence, but during the entire period and 
all in open violation of the Anti+Trust laws 
of the United States. I do not deem it 
necessary to refer to these allegations in 
detail, but sufficient to say that I think 
the petition amply discloses a cause and 
right of action against the other defend- 
ants. The exception should, therefore, be 
overruled. 


Proper decree should be presented. 


[f 55,137] Agnes R. Rossman v. Pullman Co, 
U. S. District Court, S. D. New York. Decided May 19, 1936. 


Where it is not clear how a jury can estimate the amount of damage to a mere 
common-law right, as in the case of an unused patent right, an action for three-fold 
damages under the anti-trust laws may be dismissed. 


Oral Opinion 


Gaston, J. On this motion to dismiss 
there are two fundamental problems in- 
volved, since under the Anti-Trust Acts, 
Sec. 15, Title 15, United States Code pro- 
vides that any person who shall be injured 
in his business or property by anything 


forbidden in the Anti-Trust Laws may sue 
and recover three-fold the damages sus- 
tained by him. 


Therefore, the two questions are: First— 
has the defendant violated, as alleged in the 
complaint, any provisions of the sections 
therein recited embraced within the Anti- 
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Second—if so, has the plain- 
right as was 


Trust Acts? 
tiff any such property 
damaged thereby? 

I shall discuss the second subject first. 
The plaintiff is the owner of six patents, 
ostensibly covering alleged inventions in 
sleeping cars and their equipment, such as 
ladders, service doors, and cabinets. 


At the outset it becomes necessary to ap- 
praise the nature of the patent right be- 
cause it is that which she alleges in the 
third paragraph of her complaint as having 
been interfered with by the unlawful acts 
of the defendant. The nature of the right 
is succinctly stated in Motion Picture Pat- 
ents Co. v. Universal Film Manufacturing Co., 
243 U. S. 502. Mr. Justice Clark said: 


“It has long been settled that the pat- 
entee receives nothing from the law which 


he did not have before, and that the only effect. 


of his patent is to restrain others from 
manufacturing, using or selling that which 
he has invented. The patent law simply 
protects him in the monopoly of that which 
he has invented and has described in the 
claims of his patent. United States v. 
American Bell Teleph. Co., 167 U. S. 224, 239, 
ADs leeedunl 44.154 eli MSupa GumiNep mous 
Continental Paper Bag Co. v. Eastern Paper 
Bag {Go.Zl0 Wr Se 405842452, ee ed ize 
1130, 28 Sup. Ct. Rep. 748; Bauer v. O’Don- 
nell, 229 U. S. 1, 10. 57 1. ed. 1041, 1043, 50 
eee Ae CNS Sa ells5ao3 Supe eta Rep ol6; 
Ann. Cas. 1915A, 150.” 

There is no evidence that the plaintiff 
was ever in the business of making, using 
or selling sleeping cars or any of their 
equipment. There is no evidence that any 
other person was ready, able and willing to 


make, use or sell, under license from het, 
any of the alleged patented improvements. 
There is no evidence that she submitted 
these patents indeed to the Pullman Com- 
pany or the Pullman Manufacturing Com- 
pany, or to any company engaged in the 
manufacture, use or sale of sleeping cars 
or their equipment. Thus, assuming the 
performance of illegal acts by the defend- 
ant. there has been no damage to a prop- 
ercy interest. She still enjoys the right, as 
she did when the patents were issued to 
her, of excluding any and all persons from. 
making, using or selling the patented im- 
provements without her consent. 

She has, as was said in Patterson v. U. S., 
222 F. 599, by Judge Day, the common law 
right to make, use or sell the patented im- 
provements. “This right is to no extent 
dependent upon the Statute.” How the 
jury can estimate the amount of damage 
to that common law right, if any, is not 
made at all clear. The monies that she 
expended, as she testified, were for the 
procurement of a statutory right. 


With this view of the case it is not nec- 
essary to consider whether the defendant’s 
acts constituted a monopoly, as set forth 
in Sec. 2 of the Sherman Act, or whether 
its failure to advertise for, bids for the cars 
that it purchased from the Pullman Manu- 
facturing Company was a violation of the 
Clayton Act. 

Accordingly the motion to dismiss is 
granted. 

Gentlemen, you are released from fur- 
ther attendance at this time. 

Mr. Suamus: - I respectfully except to 
your Honor’s ruling, 


_ [55,138] Pick Manufacturing Co. v. General Motors Corp’n et al. 


Supreme Court of the United States. 


October 26, 1936. 


No. 12. October Term, 1936. Decided 


On petition for a writ of certiorari to the Seventh Circuit Court of Appeals. 


_..A clause in contracts between automobile manufacturers and their dealers, pro- 
viding that dealers shall not use, or sell for use, in repair of automobiles manufactured 
by the contracting manufacturers, any parts not manufactured or authorized by such 
manufacturers, is held not to violate Section 3 of the Clayton Anti-Trust Act. Both 
courts below having found from the evidence that the effect of the clause had not 
been in any way substantially to lessen competition or to create a monopoly in any 
line of commerce, the Supreme Court applied the rule under which it “accepts the 


findings in which two courts concur unless clear error is: shown,” and affirmed the 
decree of the lower court. 


The court below further held that such covenants are necessary to protect the 
manufacturers in their warranties of automobiles, and to protect their goodwill inas- 


much as the efficiency of the car is dependent on parts, but these additional reasons 
were not discussed by the Supreme Court. 
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Becton, Dickinson & Co. v. Eisele & Co. 


Per Curiam: By this suit petitioner 
challenged the validity under Section 3 of 
the Clayton Act (38 Stat. 730, 731, 15 
U. S. C. 14) of a provision of the con- 
tracts made with dealers by selling organ- 
izations of the General Motors Corporation. 
The provision in the contract between the 
Chevrolet Motor Company and dealers is 
as follows: 

“Dealer agrees that he will not sell, offer 
for sale, or use in the repair of Chevrolet 
motor vehicles and chassis second-hand or 
used parts or any part or parts not manu- 
factured by or authorized by the Chevrolet 
Motor Company. It is agreed that Dealer 
is not granted any exclusive selling richts 
in genuine new Chevrolet parts or ac- 
cessories.’ 

There is a similar provision in contracts 
made by the Buick company. 

The District Court dismissed the bill 
of complaint for want of equity and its 
decree was affirmed by the Circuit Court 
of Appeals. 80 F. (2d) 641. Upon the 


evidence adduced at the tria! the District 
Court found that the effect of the clause 
had not been in any way substantially to 
lessen competition or to create a monopoly 
in any line of commerce. This finding was 
sustained by the Circuit Court of Appeals. 

., p. 644. 

Under the established rule, this Court 
accepts the findings in which two courts 
concur unless clear error is shown. Stuart 
v. Hayden, 169 U. S. 1, 14; Texas & Pacific 
Railway Company v. Railroad CLOSET 
PVA AUS Si SSR ICES Te ONE Oe ike (EG). 
Railway Clerks, 281 U. S. 548, 558; United 
States v. Commercial Credit Co., 286 U. S. 
63, 67; Continental Bank v. Chicago, Rock 


Island & Pacific Rwy. Co., 294 U. S. 648, 
678. Applying this rule, the decree is 
affirmed. 

Affirmed. 


Mr. Justice Van Devanter, Mr. Justice 
Stone and Mr. Justice Roberts took no 
part in the consideration and decision of 
this cause. 


[55,139] Becton, Dickinson & Co. v. Eisele & Co. 
United States Circuit Court of Appeals, Sixth Circuit, No. 7062. Decided Novem- 


ber 11, 1936. 


A contract giving exclusive right to sell in the United States patented products made 
abroad and not obtainable in the United States is held to be within the scope of patent 
monopoly, and so does not offend against the anti-trust laws. 


Appeal from the District Court of the United States for the Middle District of 


Tennessee. 


Before Simons and ALten,-Circuit Judges, and 
Forp, District Judge. 

Stmons, Circuit Judge. The appeal is 
from a judgment i in an action for damages 
under the Anti-Trust Laws (Sherman Act, 
July 2, 1890, Wilson Tariff Act, August 26, 
1894, as amended by act of February 12, 
1913, and Clayton Act, October 15, 1914). 
The damages were assessed by a jury as 
flowing from execution and performance 
of a certain contract between the appellant 


and a foreign company by which the ap- 
pellant obtained the exclusive right to sell 
in the United States products made abroad 
and not obtainable in the United States. 
The main defense was that the contract 
dealt with products imported into and sold 
in the United States under license from the 
owners of patents, and so, being in further- 
ance of a legal monopoly under the patent 
laws, did not offend against the anti-trust 
laws. 


[Facts of the case| 


On February 25, 1927, Cottrell & Com- 
pany of London, England, agreed to sup- 
ply the appellant and it alone (subject to 
certain exceptions) with its entire require- 
ments for stainless steel hypodermic tub- 
ing, manufactured of an alloy protected by 
United States patents and sold under the 
vendor’s trade mark as “Firth Brearley 
Stainless Steel.” The circumstances lead- 
ing up to the execution of the contract 
need to be narrated. 


The American Stainless Steel Company 
of Pittsburgh is the owner of patents for 
an alloy producing so-called stainless steel, 
adjudicated as valid in American Stainless 
Steel Co. v. Ludlum, 290 Fed. 103 (C. C. 
A. 2). It did not itself manufacture steel, 
but granted many non-exclusive licenses 
to concerns in the United States giving 
them the right to manufacture and to sell 
therein the steel covered by its patents. 
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It also granted to others so-called import 
licenses for the importation into and sale 
of stainless steel in the United States. In 
addition it also granted to still others 
licenses, Some exclusive and some non- 
exclusive, for the importation into and sale 
in the United States of specific articles of 
manufacture made of stainless steel as dis- 
tinguished from the steel itself. 
vember 30, 1926, it granted to A. P. deSanno 
& Son of Philadelphia an exclusive license 
to import into and sell in the United States 
hypodermic needle tubing. DeSanno con- 
tracted with Cottrell for exclusive impor- 
tation into. the United States of Firth 
Brearley tubing and canulae. 


The appellee, who had been in the busi- 
ness of manufacturing hypodermic needles 
out of carbon steel, became a customer of 
deSanno, purchased from it substantial 
quantitites of stainless steel tubing, and 
claims to have built up a large and grow- 
ing business in the sale of stainless steel 
hypodermic needles. The McGregor In- 
strument Company of Needham, Massa- 
chusetts, and the Cook Laboratories of 
Chicago, were also customers of deSanno. 
Subsequently Cottrell & Company repur- 
chased its exclusive import agreement 
from deSanno for a consideration of Five 
‘Thousand Pounds, to be paid in tubing, 
deSanno surrendered its exclusive license 
agreement with the American Stainless 
‘Steel Company, and the latter granted a 
similar license to Cottrell. When deSanno 
surrendered its agreement to Cottrell it re- 
served the right to supply the patented 
product in the form of tubing and canulae 
to the McGregor Instrument Company 
without limit, to the Cook Laboratories for 
a certain type of needle, and to Eisele & 
Company, the appellee, in a limited amount 
to cover its commitments from November, 
1926, to June 30, 1927, but not thereafter. 


Subsequently the contract here assailed 
was entered into. It recited the license 
from the American Stainless Steel Com- 
pany to Cottrell, bound appellant to supply 
the full market demand in the United 
States for hypodermic needles made of the 
patented alloy, and granted the appellant 
the right to sell such needles throughout 
the Western Hemisphere. It bound Cot- 
trell to supply the appellant’s entire re- 
quirements for hypodermic tubing, and 
during its continuance not to supply hypo- 
dermic needles, nor tubing nor canulae for 
the manufacture of such needles, to any 
other person or concern in the Western 
Hemisphere except the McGregor Instru- 
inent Co., without limit, to Cook Labora- 
tories for a specified type of needle, and 
to Eisele in the limited amount specified 
in the deSanno reservation. The contract 
was to continue durimg the life of the pat- 
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ents. There was no contract between the 
appellant and deSanno. 

In the early part of 1927 Eisele was in- 
formed it could no longer depend upon 
continued supply of Firth Brearley tubing, 
as it was controlled by the appellant and 
McGregor interests, and it immediately 
sought other sources of Supply. Eisele 
went wherever he thought there was a mill 
able to produce stainless steel tubing, in- 
cluding the American licensees of the 
Stainless Steel Company. While he did 
obtain a shipment from Bishop & Com- 
pany of Malvern, Pennsylvania, its tubing 
never had a temper hard enough to make 
a satisfactory needle. Finally he went 
abroad, but was unable to obtain the tub- 
ing from Cottrell. He went to France and 
Germany, and interviewed manufacturers 
there with the same result. In December, 
1929, shipments from deSanno ceased en- 
tirely. Whether he ever tried to get tub- 
ing from the appellant is not disclosed, 
although the latter had expressed a will- 
ingness to supply his company. 


[Restraint of trade contended] 


It is the plaintiff’s contention that the 
contract between the appellant and Cot- 
trell is in unreasonable restraint of trade, 
and that through it the appellant has an 
unlawful monopoly of the entire supply of 
stainless steel tubing and canulae suitable 
for the fabrication of hypodermic needles 
in the United States; that the appellant’s 
exclusive right to import and sell such tub- 
ing and canulae offends against the anti- 
trust laws, and is not within the scope of 
any lawful monopoly possessed by Cot- 
trell under its license from the American 
Stainless Steel Company, and so is not 
within legitimate patent rights legitimately 
exercised. It is urged that:all that Cottrell 
obtained under its license was the right to 
exclude others from using and vending in 
the United States imported tubing or can- 
ulae for the manufacture of hypodermic 
needles without its permission, and’ that 
beyond that any undertaking by which ap- 
pellant bound Cottrell to refuse to sell 
its product to others in the United States 
was subject to the penalties of the anti- 
trust laws. 

It has, of course, been said that the fran- 
chise which a patent grants consists alto- 
gether in the right to exclude. Bloomer 
v. McQuewan, 14 How. 539; United Shoe Ma- 
chinery Corporation v. United States, 258 
U. S. 451, and cases therein cited. It has 
also been held that the monopoly granted 
bya patent does not extend to unpatented 
supplies with which it is used, or unpat- 
ented ingredients of which the patented 
articles are made. Carbice Corporation v. 
American Patent Corp., 283 U. S. 27; Motion 
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Pictures Patent Co. v. Universal Film Manu- 
facturing Co., 243 U. -S. 502, 515. “If 
a monopoly could be so expanded the own- 
er of a patent for a product might con- 
ceivably monopolize the commerce in a 
large part of unpatented materials used in 
its manufacture.” We are not, however, 
here concerned with the attempted exten- 
sion of patent monopoly over unpatented 
supplies or unpatented raw materials used 
in the fabrication of machines or articles 
covered by the patent, as in Oxford Varnish 
Corporation, et al. v. Ault & Wiborg 
Corp., 83 Fed. (2d) 764 (C. C. A. 6). The 
contract here assailed deals with the pat- 
ented alloy itself when fabricated into spe- 
cific articles of commerce imported into 
and sold in the United States. 


[Patentee’s right to grant licenses] 


In order to determine whether or not 
the present contract is within the scope of 
monopoly under the patent laws it is nec- 
essary to consider the external bounds oj 
every patent grant. By it the patentee ac- 
quires the exclusive right to make, use and 
vend the invention throughout the United 
States. This right he may assign to an- 
other and convey either in whole or in 
part, though any transfer short of an un- 
divided share of his exclusive right, or his 
exclusive right within and through a spe- 
cific part of the United States, is a license, 


giving the licensee no title in the patent 


itself. United States v. General Electric 
Company, 272 U. S. 476, 489, 490. . In grant- 
ing a license the patentee may iimit the 
licensee’s right to sell. He may grant a 
license to make and use the patented ar- 
ticles, but withhold the right to sell them. 
He may license one to make, another to 
vend, and still another to use, and he may 
confine each to a specified part of the 
United States. Manifestly his monopoly 
has no extra-territorial validity, but within 
the jurisdiction of the United States he has 
the exclusive authority to*exclude or con- 
trol the making of the patented articles, or 
the using and vending of them within the 
United States wheresoever they are made. 

The patentee, or his assignees here, granted 
numerous non-exclusive licenses for the 
manufacture, sale and use within the United 
States of the patented alloy. While these 
lic€hses are not in the record, it is the 
inescapable inference from the evidence, 
particularly from the testimony of Holding 
of the American Steel Company, and in- 
deed is not disputed, that the right granted 
to licensees to vend in the United States 
was confined to such patented product, in 
whatever form fabricated, as was made in 
the United States, and as an incident to 
the right to make therein. This being so, 
there was still left to the owner of the 


patent a valuable part of u.e monopolistic 
field not preempted by virtue of any license 
to American manufacturers of steel: This 
was the right to use or vend in the United 
States patented products elsewhere made, 
and this field the owner of the patent could 
further subdivide, granting to one a license 
to vend steel when made into one specific 
article of commerce and to another the 
right to use or vend other articles. This 
it did. It granted to some the license to 
sell imported products of specified charac- 
ter made of the patented alloy. It granted 
to others the right to sell in the United 
States other products made of the patented 
alloy, and finally it granted to Cottrell the 
exclusive right to sell within the United 
States hypodermic tubing and canulae im- 
ported into the United States from with- 
out, and in this respect it is immaterial 
what phraseology we use, whether we say 
affirmatively that the licensee had the right 
to sell certain imported articles made of 
the patented alloy, or say negatively that 
he had the right of immunity from claims 
of infringement and action for damages for 
selling such imported articles. In either 
case the licensee’s rights arise from his 
occupation of a sector of the field of mo- 
nopoly. Indeed his right to import and 
sell is but a concomitant part of his right 
to exclude others from doing so, while his 
obligation to import and sell arises from 
his royalty agreement, without which he 
would not have been chartered to exclude 
or command the-exclusion of others. 


[Import licenses] 


Confusion is perhaps imparted to the 
argument by the term “import licenses” 
used in the contract and emploved by coun- 
sel. Strictiy spedkiig; Ot course, there can 
be no such thing as an “import license.” 
The monopoly granted by a patent includes 
the exclusive right “to make, use and vend 
the invention throughout the United States.” 
The law does not undertake control of 
importations into the United States, and 
what the patent does not grant, of course, 
the patentee may not convey. Once im- 
ported, however, articles which respond to 
the patent claims become subject to the 
patentee’s right to control or exclude their 
use or sale, and so what necessarily must 
be meant by an import license is nothing 
more nor less than the license to use or 
vend within the United States patented 
articles not made in the United States. 
This right being within the monopoly 
granted to the patentee, it could license 
Cottrell to occupy the whole or a portion 
of that part of its field of monopoly, and 
occupying it Cottrell could sell, if it chose, 
to one or to neany. It could sell exclusive- 
ly to the appellant, or it could sell to the 
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appellant and to deSanno, and it could 
agree to limit its'sales to both or to either 
of them. 


Once having sold patented articles, 
neither the patentee nor its licensee may 
exercise future control over them. They 
pass beyond the scope of the patentee’s 
monopoly. United States v. General Electric 
Co., supra; Bloomer v. McQuewan, supra; 
Keeler v. Standard Folding Bed. Co., 157 
U. S. 659. But there is here no control 
reserved by the contract or otherwise to 
Cottrell over its sales to the appellant. 
The appellant may do with its purchases 
whatever it sees fit, and may legally do. 
It may use all in its own factory, or it may 
isell to others; it may sell to Eisele and is 
bound by no undertaking to refrain from 
selling to Eisele. It is true that Cottrell 
made certain exceptions to its grant of ex- 
clusive rights to the appellant. It would 
continue to sell through deSanno to Mc- 
Gregor, to Cook Laboratories for a certain 
purpose, and to Eisele in pursuance of 
previous commitments. But the appellant 
had no contract with deSanng. Such res- 
ervations as were made by Cottrell were 
not in furtherance but in limitation of the 
exclusive rights it contracted to give the 
appellant. They were reservations made 
at the instance of deSanno for the protec- 
tion of Eisele and others, and so not in 
furtherance but rather in limitation of any 
monopoly conferred upon the appellant. 


[Contract within scope of patent monopoly] 
That the anti-trust laws do not embrace 


nor include contracts entered into in the 
legitimate exercise of rights conferred un- 
der the patent laws has been established in 
many cases. Bement v. National Harrow 
Company, 186 U. S. 70; United States 
v. United Shoe Machinery Company, 247 
U. S. 32; United States v. General 
Electric Company, supra; Virtue v. Cream- 
ery Package Company, 227 U. S. 8; 
Victor v. The Fatr, 123 Fed. 424 
(C. C. A. 7); International Visible Sys- 
tem vu. Remington-Rand, Inc., 65 Fed. 
(2d)y S40 (GARG. Al 16). Slt mwastisaid 
in the Bement case, “The very object of 
these laws is monopoly, and the rule is, 
with few exceptions, that any conditions 
which are not in their very nature illegal 
with regard to this kind of property, im- 
posed by the patentee and agreed to by 
the licensee for the right to manufacture 
or use or sell the article will be upheld 
by the courts. The fact that the conditions 
in the contract keep up the monopoly or 
fix prices does not render them illegal.” 
There is nothing in this case to bring it 
within any recognized exception. We con- 
clude that the contract between the appel- 
lant and Cottrell was within the scope of 
patent monopoly and rights legally con- 
ferred upon Cottrell by the owner of the 
patents, and so does not offend against the 
anti-trust laws. In view of this it becomes 
unnecessary to consider other questions 
raised by the briefs. The District Court 
should have granted the motion for a di- 
rected verdict. Its denial of it was error. 

Judgment reversed, and cause remanded 
for Ao proceedings in conformity here- 
with. 


[155,140] The Prairie Farmer Publishing Company, Wallace Publishing Company, 
and the Wisconsin Farmer Company, et al., v. The Indiana Farmer’s Guide Publishing 


Company. 
Supreme Court of the United States. 


October Term, 1936. Decided December 7, 1936. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


Since it appears that the Circuit Court of Appeals, in holding the evidence sufficient 
to sustain a verdict for respondent upon the issue of unlawful restraint or practices 
under the Sherman Anti-Trust Act and consequent injury, felt, itself controlled by a 
former opinion of the Supreme Court, whereas the Supreme Court had expressed no 
opinign on that particular question, the judgment is reversed and the case remanded to 
the Circuit Court of Appeals for further consideration. 


[History of the case] 

Per Curiam. Respondent brought this 
action against petitioners for damages. 
caused by alleged violation of the Sherman 
Anti-Trust Act. On the first trial, the court; 
directed a verdict in petitioners’ favor and 
entered judgment accordingly which the 
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Circuit Court of Appeals affirmed. 70 F. 
(2d) 3. We reversed the judgment and 
directed a new trial. 293 U. S. 268. That 
trial resulted in a verdict against petitioners 
and the judgment thereon was affirmed by 
the Circuit Court of Appeals. 82 F, (2d) 
704. In view of petitioners’ contention that 
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the Circuit Court, of Appeals had misapplied 
our former opinion, we granted certiorari. 
October 12, 1936. 


[Evidence failed to establish a violation] 


In its opinion the Circuit Court of Ap- 
peals stated that the evidence on the for- 
mer trial “differed little in essential respects” 
from that in the present record. The court 
then gave the grounds of its decision as 
follows: 

“On the former appeal we sustained the 
District Court’s dismissal of the action on 
the ground that the evidence failed to es- 
tablish a violation of the sections relied 
upon. The Supreme Court reversed the 
judgment, and a new trial followed. On 
retrial, the duty of the District Court to 
follow the instructions of the Supreme 
Court was, of course, clear. It attempted 
so to do and submitted the case to the 
jury with the results above stated. 

“The parties disagree as to the construc- 
tion of the Supreme Court decision. Both 
agree that it controls this appeal. 

“Appellants earnestly contend that the 
evidence in the case fails to show either a 
conspiracy to restrain interstate commerce 
or the adoption of unfair or unlawful trade 
practices by the appellants. This court 
adopted this view on the previous trial, 
and the Supreme Court differed with us 
and reversed the judgment. Appellants also 
argue that the evidence in this case fails 
to show any recoverable damages suffered 
by appellee. 

“We deem it unnecessary to elaborate 
the questions so fully discussed in the 
previous opinions. As we view the ques- 
tion before us it is merely a matter of 
applying the Supreme Court’s decision. 

“We accept appellee’s version which is 
that the complaint stated a good cause of 
action, and, if the facts which the evidence 
on the trial tended to establish be accepted 
by the jury as true, then it was justified in 
finding for appellee. In other words, the 
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arguments which appeliants advance do not 
establish a bar to recovery, but merely 
challenge the facts and the inferences which 
support appellee’s fact contentions. The 
result is that a jury question on the issue 
of damages, restraint of trade, and unfair 
methods, existed, and the jury settled the 
fact issues by its verdict. As we construe 
the decision of the Supreme Court, this 
conclusion is unavoidable. 

“Tt follows, therefore, that the judgment 
should be and is hereby affirmed.” 

[Misinterpretation by lower court] 

We are unable to escape the conclusion 
that in holding the evidence sufficient to 
sustain a verdict for respondent upon the 
issue of unlawful restraint or practices and 
consequent injury to respondent, the Cir- 
cuit Court of Appeals felt itself controlled 


by our decision. That was a misinterpre- 


tation. We expressed no opinion upon that 
question. On the contrary, after dealing 
with the question of interstate commerce 
and holding that it was not necessary that 
the restraint or monopoly should affect all 
the business of the kind throughout the 
country, but might relate to the part of it 
carried on in a particular section, we said: 

“We intimate no opinion whether, upon 
the question of restraint or monopoly, or 
upon the question of injury to petitioner 
[respondent here] or its business, the evi- 
dence is sufficient to warrant a verdict in 
its favor.” 293 U. S., p. 281. 
That question as raised by the present rec- 
ord should have been determined by the 
Circuit Court of Appeals upon a consider- 
ation of the evidence adduced, untrammeled 
by any supposed expression upon that point 
by this Court. 

[Judgment reversed] 


The judgment is reversed and the cause 
is remanded to the Circuit Court of Ap- 
peals for further proceedings in conformity 
with this opinion. 

It is so ordered. 


[7 55,141] Old Dearborn Distributing Company v. Seagram-Distillers’ Corporation. 
Carl W. McNeil, Doing Business as McNeil’s Liquor Store, v. Joseph Triner Corporation. 


Supreme Court of the United States. 
December 7, 1936. 


Nos, 226, 372. October Term, 1936. Decided 


Appeals from the Supreme Court of the State of Illinois. 
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The constitutionality of Sections 1 and 2 of the Illinois Fair Trade Act, which permit 
resale price maintenance contracts and prohibit sales below such prices even by non- 
contracting distributors, is upheld. 


Section 1 of the Illinois Fair Trade Act “does not attempt to fix prices, nor does 
it delegate such power to private persons. It permits the designated private persons 
to contract with respect thereto. It contains no element of compulsion but simply legal- 
izes their acts, leaving them free to enter into the authorized contract or not as they 
may see fit. Thus far, the Act plainly is not open to objection.” 


Section 2 of the Illinois Fair Trade Act “does not deal with the restriction upon 
the sale of the commodity qua commodity, But with that restriction because the com- 
modity is identified by the trade-mark, brand or name of the producer or owner, The 
essence of the statutory violation then-consists not in the bare disposition of the com- 
modity, but in a forbidden use of the trade-mark, brand or name in accomplishing such 


disposition. 


‘ The primary aim of the law is to protect the property—namely, the good 
will—of the producer, which he still owns. 


The price restriction is adopted as an 


appropriate means to that perfectly legitimate end, and not as an end in itself.” 


“We find nothing in this situation to justify the contention that there is an unlawful 
delegation of power to private persons to control the disposition of the property of 


others. . 
with the acquisition. and conditioned it.” 


The restriction, already imposed with the knowledge of appellants, ran 


“Nor is Section 2 so arbitrary, unfair or wanting in reason as to result in a denial 


of due process.” 


“The phrase ‘fair and open competition’ is as definite as the phrase contained in 
Section 5 of the Federal Trade Commission Act ‘unfair methods of competition,’ which 
this court has never regarded as being fatally uncertain.” 


_ Section 2 of the Illinois Fair Trade Act does not deny equal protection of the laws, 
as the separate classifications of trade-marked goods and others not so identified are 
based upon reasonable, essential differences in such classes of goods. 


[Question of constitutionality] 


Mr. Justice SUTHERLAND delivered the 
opinion of the Court. 


These appeals bring here for decision the 
question of the constitutional validity of 
sections 1 and 2 of the Fair Trade Act of 
Illindis (Smith-Hurd Rev. Stat., 1935, 
c. 121-14; $188 et seq.; Illinois State Bar 
Stat., 1935, c. 140, § 8 et seq.), providing as 
follows: 


“Section 1. No contract relating to the sale or 
resale of a commodity which bears, or the label or 
content of which bears, the trade mark, brand or 
name of the producer or owner of such commodity 
and which is in fair and open competition with com- 
modities of the same general class produced’ by 
others shall be deemed in violation of any law of 
the State of Illinois by reason of any of the follow- 
ing provisions which may be contained in such 
contract: 


1 55,141 


(1) That the buyer will not resell such commodity 
except at the price stipulated by the vendor. 

“(2) That the produce’ or vendee of a commodity 
require upon the sale of such commodity to another, 
that such purchaser agree that he will not, in turn, 
resell except at the price stipulated by such pro- 
ducer or vendee. 

“Such provisions in any contract shall be deemed 
to contain or imply conditions that such commodity 
may be resold without reference to such agreement 
in the following cases: 


““(1) In closing out the owner’s stock for the pur- 
pose of discontinuing delivery of any such com- 
modity; provided, however, that such stock is first 
offered to the manufacturer of such stock at the 
original invoice price, at least ten (10) days before 
such stock shall be offered for sale to the public. 


_ (2) When the goods are damaged or deteriorated 
in quality, and notice is given to the public thereof. 

“(3) By any officer acting under the orders of any 
court. 


“Section 2. Wilfully and knowingly advertising, 
offering for sale or selling any commodity at less 
than the price stipulated in any contract entered 
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into pursuant to the provisions of section 1 of this 
Act, whether the person so advertising, offering for 
sale or selling is or is not a party to such contract, 
is unfair competition and is actionable at the suit 
of any person damaged thereby.” 


Section 3 of the act provides that it 
shall not apply to contracts or agreements 
between producers or between wholesaiers 
or between retailers as to sale or resale 
prices. 

[Facts of cases] 

No. 226 is a suit brought by appellee 
against appellant to enjoin the latter from 
wilfully and knowingly advertising, offer- 
ing for sale or selling, certain brands of 
whisky at less than prices stipulated by 
appellee in accordance with contracts, 
made in pursuance of the Fair Trade Act, 
between appellee and distributors or re- 
tailers of such whisky. The facts set forth 
by the court below follow. 

Appellee is a dealer in alcoholic bev- 
erages at wholesale. It buys the products 
here in question from the producers. The 
whiskies bear labels and trade-marks, and 
are in fair and open competition with com- 
modities of the same general class pro- 
duced by others. Appellant is a corporation 
operating four retail liquor stores in Chi- 
cago, and selling at both wholesale and 
retail. Appellee’s sales in Chicago are 
made to wholesale distributors. It has not 
sold any of the whiskies in controversy to 
appellant, but has sold other liquors. Con- 
tracts in pursuance of the Fair Trade Act 
have been executed between appellee and 
certain distributors, and numerous Iilinois 
retailers. Appellee does not sell directly 
to any retailer. Appellant sold the prod- 
ucts in question at cut prices—that is to 
say, at prices below those stipulated—and 
continued to do so after appellee’s demand 
that it cease such practice. The result of 
such price cutting was a diminution of 
sales during the price-cutting period suf- 
fered by appellee and retailers other than 
appellant. Some dealers ceased to dis- 
play the products, and notified appellee 
that they could not compete with appellant 
and would discontinue handling the prod- 
ucts unless the price cutting was stopped. 
Appellant was also a party to breaches of 
other fair-trade contracts between appellee 
and certain distributors, and continued the 
price cutting throughout the trial of the 
casein the Illinois state court of first 
instance. 

The record shows that one of the retail- 
er’s contracts drawn in pursuance of the 
act was signed by appellant’s secretary and 
treasurer prior to the commission of the 
acts complained of. This contract, among 
other things provided that the product in 
question should not be sold, advertised or 
offered for sale in Illinois below the prices 


to be stipulated by appellee. The contract 
was assailed by appellant below as _ in- 
effective, and for present purposes we ac- 
cept that view. It is plain enough, how- 
ever, that appellant had knowledge of the 
original contractual restrictions and that 
they constituted conditions upon which 
sales thereafter were to be made. 

No. 372 is a suit of the same character as 
No. 226, seeking the same relief by in- 
junction. The facts set forth in the com- 
plaint were admitted by a motion to 
dismiss. These facts, fully stated in the opin- 
ion of the court below, infra, we find it 
unnecessary to repeat. It is enough to 
say that while they differ in detail from 
those appearing in No, 226, they are sufh- 
ciently the same in substance as to be con- 
trolled by the same principles of law. 

Both appellants attack the validity of the 
act upon the grounds that it denies due 
process of law and the equal protection. 
of the laws in violation of the Fourteenth 
Amendment in the particulars which here- 
after appear. The state courts of first in- 
stance in which the suits were brought 
sustained the validity of the act and en- 
tered decrees as prayed for in the bills of 
complaint. These decrees were affirmed 
upon appeal by the court below. 363 III. 
559, 611. 


[“Tdentified” commodities] 


The Illinois statute constitutes a legis- 
lative recognition of a rule which had been 
accepted by many of the state courts as 
valid at common law. This rule was based 
upon the distinction found to exist be- 
tween afticles of trade put out by the man- 
ufacturer or producer under and identified 
by patent, copyright, trade-mark, brand, or 
similar device and articles of like character 
put out by others and not.so identified. 
The same rule was followed for a time by 
some of the lower federal courts; but their 
decisions were upset by this court in a 
series of cases, of which Dr. Miles Medical 
Co. v. Park & Sons Co., 220°U. S. 373 is 
an example. In that case this court held thag 
a system of contracts between manufac- 
turers and wholesale and retail merchants 
which sought to control the prices for sales 
by all such dealers by fixing the amount 
which the consumer should pay, amounted 
to an unlawful restraint of trade, invalid 
at common law and, so far as interstate 
commerce was affected, invalid under the 
Sherman Anti-trust Act of July 2, 1890; 
and it was held that the rule applied to 
such agreements notwithstanding the fact 
that they related to proprietary medicines 
made under a secret process and identified 
by distinctive packages, labels and trade- 
marks. The argument that since the man- 
ufacturer might make and sell or not as 
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he chose, he could lawfully condition the 
price at which subsequent sales could be 
made by the purchaser, was rejected. 

“If there be an advantage to a manufacturer in 
the maintenance of fixed retail prices,’”’ this court 
said at pages 407-409, “the question remains whether 
it is one which he its entitled to secure by agree- 
ments -restricting the freedom of trade on the part 
‘of dealers who own what they sell. As to this, the 
complainant can fare no better with its plan of 
identical contracts than could the dealers themselves 
if they formed a combination and endeavored to 
establish the same restrictions, and thus to achieve 
the same result, by agreement with each other. 
If the immediate advantage they would thus obtain 
would not be sufficient to sustain such a direct agree- 
ment, the asserted ulterior benefit to the complainant 
cannot be regarded as sufficient to support its system. 
. . . The complainant’s plan falls within the 
principle which condemns contracts of this class. 
It, in effect, creates a combination for the prohibited 
purposes. No distinction can properly be made by 
reason of the particular character of the commodity 
in question. It is not entitled to special privilege 
or immunity. It is an article of commerce and the 
rules concerning the freedom of trade must be held 
to apply to it. The complainant having sold 
its product at prices satisfactory to itself, the public 
is entitled to whatever advantage may be derived 
from competition in the subsequent traffic.” 


It ts unnecessary to review tlie contrary 
state decisions. It is enough, for present 
purposes, to say that, generally speaking, 
they sustained contracts standardizing the 
price at which “identified” commodities 
subsequently might be sold, where the price 
standardization is primarily effected to pro- 
tect the good will created or enlarged by 
the identifying mark or brand. Where a 
manufacturer puts out an article of general 
production identified by a special trade- 
mark or brand, the result of an agreement 
fixing the subsequent sales price affects 
competition between the identified articles 
alone, leaving competition between articles 
so identified by a given manufacturer and 
all other articles of like kind to have full 
play. In other words, such restraint upon 
competition as there may be is strictly 
limited to that portion of the entire product 
put out and plainly identified by a par- 
ticular manufacturer or producer. 


ehe ground upon which the opposing 
view of this court proceeds is that such 
‘an agreement, nevertheless, constitutes an 
‘unlawful restraint of trade at common law 
and, in respect of interstate commerce, a 
violation of the Sherman Anti-trust Act. 
A careful reading of the decisions discloses 
no other ground. 


Following these decisions, bills were in- 
troduced in Congress from time to time 
authorizing standardization-of-price agree- 
ments in respect of identified goods, upon 
which extensive hearings were held by the 
appropriate Congressional committees. 
These bills are in all essential respects like 
the Illinois act. The hearings disclose ex- 
haustive legal briefs, and testimony and 
arguments for and against the economic 
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value of the proposed laws. See, for ex- 
ample, Hearings before the Committee on 
Interstate and Foreign Commerce of the 
House of Representatives, on H. R. 13305 
(63d Cong., 2d and 3d Sess.); H. R. 13568 
(64th Cong., lst and 2d Sess.); compare 
Report of the Federal Trade Commission. 
on Resale Price Maintenance, 70th Cong., 
2d Sess., H. Doc. No. 546. ; 

It is not without significance that while 
the proposed legislation was vigorously 
assailed in other respects, we do not find 
that,any constitutional objection was urged. 
And the decisions of this court, far front 
suggesting any constitutional infirmity in 
such proposed legislation, contain impli- 
cations to the contrary. In the Dr. Miles 
Medical Co. case (p. 405), the court said, 
“Nor can the manufacturer by rule and 
notice, in the absence of contract or statu- 
tory right, even though the restriction be 
known to purchasers, fix prices for future 
sales.” (Italics supplied.) In Boston Store 
v. American Graphophone Co., 246 U. S. 8, 
where this court struck down a stipula- 
tion that patented articles should not be 
resold at prices other than those fixed 
presently and from time to time by the 
patent owner, it was suggested (p. 26) that 
if this view resulted in damage to the 
holders of patent rights or the law afforded 
insufficient protection to the inventor, the 
remedy lay within the scope of legislative 
(that is to say, Congressional) action. And 
in a concurring opinion (p. 28), it was said, 
“If the rule so declared is believed to be 
harmful in its operation, the remedy may 
be found, as it has been sought, through 
application to the Congress PAR NS 
words “as it has been sought” quite evi- 
dently referred to the bills of which we 
have just spoken, since they had thereto- 
fore been introduced and made the subject 
of the hearings. See, also, Bauer v. O’Don- 
nell, 229 U. S. 1, 12. While these observa- 
tions of the court cannot, of course, be 
regarded as decisive of the question, they 
plainly imply that the’ court at the time 
foresaw no valid constitutional objection 
to such legislation, for it cannot be -sup- 
posed that the court would suggest a legis- 
lative remedy the validity of which might 
seem open to doubt. 

In the light of the foregoing brief résumé 
of the question with respect to the stand- 
ardization of selling prices of identified 
goods in the absence of statutory author- 
ity, we proceed to a consideration of the 
specific objections to the constitutionality 
of the act here under review. 


[Held not price fixing law] 


First. In respect of the due process of 
law clause, it is contended that the statute 
is a price-fixing law, which has the effect 
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of denying to the owner of property the 
right to determine for himself the price 
at which he will sell. Appellants invoke 
the well-settled general principle that the 
right of the owner of property to fix the 
price at which he will sell it is an in- 
herent attribute of the property itself, and 
as such: is within the protection of the 
Fifth and Fourteenth Amendments. Tyson 
& Brother v. Banton, 273 VU. S. 418, 429; 
Wolff Co. v. Industrial Court, 262 U. S. 522, 
537; Ribnik v. McBride, 277 U. S. 350; Wiil- 
liams v. Standard Oil Co., 278 U. S. 235; 
New State Ice Co. v. Liebmann, 285 U. S. 
262. These cases hold that, with certain 
exceptions, which need not now be set 
forth, this right of the owner cannot be 
denied by legislative enactment fixing prices 
and compelling such owner to adhere to 
them. But the decisions referred to deal 
only with legislative price fixing. They 
constitute no authority for holding that 
prices in respect of “identified” goods may 
not be fixed under legislative leave by 
contract between the parties. The Illinois 
Fair Trade Act does not infringe the doc- 
trine of these cases. 


Section 1 affirms the validity of contracts 
of sale or resale of commodities identified 
by the trade-mark, brand or name of the 
producer or owner, which are in fair and 
open competition with commodities of the 
same general class produced by others, not- 
withstanding that such contracts stipulate 
(1) that the buyer will not resell except 
at the price stipulated by the vendor; and 
(2) that the producer or vendee of such 
a commodity shall require, upon the sale 
to another, that he agree in turn not to 
resell except at the price stipulated by 
such producer or vendee. It is clear that 
this section does not attempt to fix prices, 
nor does it delegate such power to private 
persons. It permits the designated private 
persons to contract with respect thereto. 
It contains no element of compulsion but 
simply legalizes their acts, leaving them 
free to enter into the authorized contract 
or not as they may see fit. Thus far, the 
act plainly is not open to objection; and 
none seems to be made. 


The challenge is directed against sec- 
tion 2, which provides that wilfully and 
knowingly advertising, offering for sale or 
selling any commodity at less than the 
price stipulated in any contract made un- 
der section 1, whether the person doing 
so is or is not a party to the contract, 
shall constitute unfair competition, giving 
rise to a’ right of action in favor of any- 
one damaged thereby. 

It is first to be observed that § 2 reaches 
not the mere advertising, offering for sale 
or selling at less than the stipulated price, 


but the doing of any of these things wil- 
fully and knowingly. We are not called 
upon to determine the case of one who 
has made his purchase in ignorance of the 
contractual restriction upon the selling 
price, but of a purchaser who has had 
definite information respecting such con- 
tractual restriction and who, with such 
knowledge, nevertheless proceeds wilfully 
to resell in disregard of it. 

In the second place, §2 does not deal 
with the restriction upon the sale of the 
commodity qua commodity, but with that 
restriction because the commodity is iden- 
tified by the trade-mark, brand or name 
of the producer or owner. The essence 
of the statutory violation then consists not 
in the bare disposition of the commodity, 
but in a forbidden use of the trade-mark, 
brand or name in accomplishing such dis- 
position. The primary aim of the law is 
to protect the property—namely, the good 
will—of the producer, which he still owns. 
The price restriction is adopted as an ap- 
propriate means to that perfectly legiti- 
mate end, and not as an end in itself. 

Appellants here acquired the commodity 
in question with full knowledge of the then- 
existing restriction in respect of price which 
the producer and wholesale dealer had im- 
posed, and, of course, with presumptive if 
not actual knowledge of the law which au- 
thorized the restriction. Appellants were 
not obliged to buy; and their voluntary ac- 
quisition of the property with such knowl- 
edge carried with it, upon every principle 
of fair dealing, assent to the protective re- 
striction, with consequent liability under § 2 
of the law by which such acquisition was 
conditioned. Cf. Provident Institution v. 
Jersey City, 113 U. S. 506, 514-515; Vreeland 
v. O’Neil, 36 N. J. Eq. 399, 402; same case 
on appeal, 37 N. J. Eq. 574, 577. 


[No unlawful delegation] 


We find nothing in this situation to jus- 
tify the contention that there is an unlaw- 
ful delegation of power to private persons 
to control the disposition of the property 
of others, such as was condemned in Eu- 
bank v. Richmond, 226 U. S. 137, 143; Seattle 
Trust Co. v. Roberge, 278 U. S. 116, 121-122; 
and Carter v. Carter Coal Co., 298 U. S. 238, 
311. In those cases the property affected 
had been acquired without any preexisting 
restriction in respect of its use or disposi- 
tion. The imposition of the restriction in 
invitum was authorized after complete and 
unrestricted ownership had vested in the 
persons affected. Here, the restriction, al- 
ready imposed with the knowledge of ap- 
pellants, ran with the acquisition and 
conditioned it. 


q 55,141 


386 


Court Decisions 


Old Dearborn Distr. Co. v. Seagram-Distillers’ C orpn 


[No denial of due process] 


Nor is §2 so arbitrary, unfair or want- 
ing in reason as to result in a denial of due 
process. We are here dealing not with a 
commodity alone, but with a commodity 
plus the brand or trade-mark which it bears 
as evidence of its origin and of the quality 
of the commodity for which the brand or 
trade-mark stands. Appellants own the 
commodity; they do not own the mark or 
the good will that the mark symbolizes. 
And good will is property in a very real 
sense, injury to which, like injury to any 
other species of property, is a proper sub- 
ject for legislation. Good will is a valuable 


contributing aid to business—sometimes 


the most valuable contributing asset of the 
producer or distributor of commodities. 
And distinctive trade-marks, labels’ and 
brands, are legitimate aids to the creation 
‘or enlargement of such good will. It is 
well settled that the proprietor of the good 
will “is entitled to protection as against one 
who attempts to deprive him of the benefits 
resulting from the same, by using his labels 
and trade-mark without his consent and 
authority.” McLean v. Fleming, 96 U. S. 
245, 252. “Courts afford redress or relief 
upon the ground that a party has a valuable 
interest in the good-will of his trade or 
business, and in the trade-marks adopted 
to maintain and extend it.” Hanover Mill- 
ing Co. v. Metcalf, 240 U. S. 403, 412. The 
ownership of the good will, we repeat, re- 
mains unchanged, notwithstanding the com- 
modity has been parted with. Sec. 2 of the 
act does not prevent a purchaser of the 
commodity bearing the mark from selling 
the commodity alone at any price he 
pleases. It interferes only when he sells 
with the aid of the good will of the ven- 
dor; and it interferes then only to protect 
that good will against injury. It proceeds 
upon the theory that the sale of identified 
goods at Jess than the price fixed by the 
owner of the mark or brand is an assault 
upon the good will; and constitutes what 
the statute denominates “unfair competi- 
tion.” See Liberty Warehouse Co. v. Burley 
Tobacco Growers’ Assn., 276 U. S. 71, 91-92, 
96-97. There is nothing in the act to pre- 
clude the purchaser from removing the 
mark or brand from the commodity—thus 
separating the physical property, which he 
owns, from the good will, which is the 
property of another—and then selling the 
commodity at his own price, provided he 
can do so without utilizing the good will 
of the latter as an aid to that end. 

There is a great body of fact and opinion 
tending to show that price cutting by re- 
tail dealers is not only injurious to the 
good will and business of the producer and 
distributor of identified goods, but injurious 
to the general public as well. The evidence 
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to that ettect is voluminous; but it would 
serve no useful purpose to review the evi- 
dence or to enlarge further upon the sub- 
ject. True, there is evidence, opinion and 
argument to the contrary; but it doesnot 
concern us to determine where the weight 
lies. We need say no more than that the 
question may be regarded as fairly open to 
differences of opinion. The legislation here 
in question proceeds upon the former and 
not the latter view; and the legislative de- 
termination in that respect, in the circum- 
stances here disclosed, is conclusive so far 
as this court is concerned. Where the ques- 
tion of what the facts establish is a fairly- 
debatable one, we accept and carry into 
effect the opinion of the legislature. Radice 
v. New York, 264 U. S. 292, 294; Zahn v. 
Board of Public Works, 274 U. S. 325, 328, 
and cases cited. 


[Terms held definite] 


Certain terms contained in the act are 
said to be fatally vague and indefinite, and 
therefore to deny due process of law under 
our decisions in Connally v. General Const. 
Co., 269 U. S. 385, 390 et seq., and other 
cases. The contention is directed in the 
main against the phrase in §1 of the act, 
“fair and open competition,” and “any 
commodity” and “any contract entered in- 
to pursuant. to the provisions of section I” 
contained in §2. The point is shown to be 
lacking in substance by the reasoning im 
the Connally case at pp. 391-392 and the 
cases there cited. See particularly Hygrade 
Provision Co. v. Sherman, 266 U. S. 497, 501- 
503; United States v. Cohen Grocery Co., 255 
U. S. 81, 92, where it is said “that, for rea- 
sons found to result either from the text of 
the statutes involved or the subjects with 
which they dealt, a standard of some sort 
was afforded.” Certainly, the phrase “fair 
and open competition” is as definite as the 
phrase contained in § 5 of the Federal Trade 
Commission Act, “unfair methods of com- 
petition,” which this court has never re- 
garded as being fatally uncertain. Federal 
Trade Commission v. Gratz, 253 U. S. 421, 
427; Federal Trade Commission v. Beech-Nut 
Co., 257 U. S. 441, 453; Federal Trade Com- 
mission v. Raladam Co., 283 U. S. 643, 648. 
We think the phrases complained of are 
sufficiently definite, considering the whole 
statute; and that no one need be misled as 
to their meaning, or need suffer by reason 
of any supposed uncertainty. Cf. Miller v. 
Schoene, 276 U. S. 272, 281; Standard Oil Co. 
v. United States, 221 U. S. 1, 69. 


[Equal protection of laws] 


Second. The contention that § 2 of the 
act denies the equal protection of the laws 
in violation of the Fourteenth Amendment 
proceeds upon the view that it confers a 
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privilege upon the producers and owners of 
goods identified by trade-mark, brand or 
‘name, which it denies in the case of uniden- 
tihed goods. As this court many times has 
said, the equal-protection clause does not 
preclude the states from resorting to classi- 
fication for the purposes of legislation. It 
only requires that the classification “must 
be reasonable, not arbitrary, and must rest 
upon some ground of difference having a 
fair and substantial relation to the object 
of the legislation, so that all persons simi- 
larly circumstanced shall be treated alike.” 
Colgate v. Harvey, 296 U. S. 404, 422, 423, 
and cases cited. 

Clearly, the challenged section of the II- 
linois act satisfies this test. Enough ap- 
pears already in this opinion to show the 
essential difference between trade-marked 
goods and others not so identified. The 
entire struggle to bring about legislation 
such as the Illinois act embodies has been 
based upon this essential difference. In 
Radice v. New York, 264 U. S. 292, 296-297, 
we sustained a statute prohibiting night 
employment of women in restaurants in 
large cities, against the claim that it denied 
equal protection of the laws in that it did 
not apply to small cities, or to women em- 


ployed as singers and performers, or to 
attendants in ladies’ cloak rooms and par- 
lors, or employees in hotel dining rooms 
and kitchens or in lunch rooms and restau- 
rants conducted by employers for the bene- 
fit of their employees. Former decisions of 
the court were cited sustaining classifica- 
tions based upon differences between fire 
insurance and other kinds of insurance; be- 
tween railroads and other corporations; 
between barbar-shop employment and oth- 
er kinds of labor; between “immigrant 
agents” engaged in hiring laborers to be 
employed beyond the limits of a state and 
persons engaged in the business of hiring 
for labor within the state; between sugar 
refiners who produce the sugar and those 
who purchase it. Other illustrations of a 
similar character might be cited. 

But it is unnecessary to pursue the sub- 
ject further; for, since the sole purpose of 
the present law is to afford a legitimate 
remedy for an injury to the good will 
which results from the use of trade-marks, 
brands or names, it is obvious that its pro- 
visions would be wholly inapplicable to 
goods which are unmarked. 

Decrees affirmed. 
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Supreme Court of the United States. Nos. 55, 79—October Teri., 1936. Decided 


December.7, 1936. 


Sections 1 and 14 of the.California Fair Trade Act, as amended, sustained on the 
authority of Old Dearborn Distributing Company v. Seagram-Distillers Corporation 
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Appeals from the Supreme Court of the State of California. 


Mr. Justice. SUTHERZAND delivered the 
opinion of the Court. 

These appeals involve the question of 
the constitutionality of §1 and 1% of.the 
California. Fair Trade Act, as amended, 


CaleStateg 951, pe 580, Cal, Stats logs: aps 
793; Deering’s Gen. Laws of California, 
1931, vol. 3, Act 8782, printed in the mar- 
gin:* It will be seen upon comparison that 
they are substantially identical with §1 and 


* Section 1. No contract relating to the sale or re- 
sale of a commodity which bears, or the label or 
content of which bears, the trade-mark, brand, or 
name of the producer or owner of such commodity 
and which is in fair and open competition with com- 
modities of the same general class proauced by 
others shall be deemed in violation of any law of 
the State of California by reason of any of the 
following provisions which may be contained in such 
contract: 

1. That the buyer will not resell such commodity 
except at the price stipulated by the vendor. 

2. That the vendee or producer require in delivery 
to whom he may resell such commodity to agree 
that he will not, in turn, resell except at the price 
stipulated by such vendor or by such vendee. 


Such provisions in any contract shall be deemed 
to contain or imply conditions that such commodity 
may be resold without reference to such agreement 
in the following cases: 

1. In closing out the owners’ stock for the purpose 
of discontinuing delivering any such commodity. 

2. When the goods are damaged or deteriorated in 
quality, and notice is given to the public thereof. 

By any officer acting under the orders of any 
court. 

Sec. 1%. Wilfully and knowirigly advertising, 
offering for sale or selling any commodity at less 
than the price stipulated in any contract entered into 
pursuant to the provision of section 1 of this act, 
whether the person so advertising, offering for sale 
or selling is or is not a party to such contract, is 
unfair competition and is actionable at the suit of 
any person damaged thereby. 
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2 of the Illinois act, which we have just 
sustained in Old Dearborn Distributing Com- 
pany v. Seagram-Distillers Corporation, ante. 


In the present cases suits were brought 
by appellees against appellants to enjoin 
the latter from alleged violations of §1¥%. 
The sufficiency of the complaints was chal- 
lenged by demurrer, the facts alleged be- 
ing, therefore, admitted. The trial courts, 
upon these facts, held the section invalid, 
and appeals were taken to the state su- 
preme court. In that court, No. 79 was 
first heard; the view of the trial courts was 
rejected; and the section held to be consti- 
tutionally valid. 5 Cal. (2d) 446. Upon the 
authority of that decision, No. 55 was also 


reversed. 5 Cal. (2d) 784. The decrees of 
the trial courts entered on the orders sus- 
taining demurrers without leave to amend 
were reversed; and respondents (appel- 
lants here), having elected to stand on 
their demurrers, the trial courts were ordered 
to enter judgment in favor of appellants 
(appellees here), as prayed for in their 
complaints. 

The questions presented and the facts 
involved are substantially the same as those 
which were present in the two suits in- 
volved in the Old Dearborn Distributing 
Company case; and upon that authority, the 
decrees entered in the court below are 


Affirmed. 


{1 55,143] The Joseph Triner Corporation v. E. R. Oransky. 


Supreme Court of Illinois. 


December 10, 1936. 


A decree enjoining a retailer from advertising certain brands of whiskey at a price 
below that stipulated by the distributor in contracts with other retailers under the 


Illinois Fair Trade Act is affirmed. 


Affirming decision of Circuit Court of Cook County, Illinois. 


Mr. Justice Stone delivered the opinion 
of the court: 

The circuit court of Cook county entered 
a decree permanently enjoining appellant 
from directly or indirectly advertising cer- 
tain brands of whisky at a price below the 
standard and uniform price of those brands. 
The cause was tried on a stipulation of 
facts. 

Errors assigned are, that the Fair Trade 
act of Illinois is in contravention of section 
2 of article 2 of the constitution of this 
State and the fourteenth amendment of the 


constitution of the United States; that it 
violates section 22 of article 4 of the con- 
stitution of this State and is in violation 
of the trust laws, also that re-sale price 
maintenance contracts are unlawful. All 
of these assignments were urged and 
passed upon contrary to the contention of 
appellant here in Triner Corp. v. McNeil, 
363 Ill. 559. The holdings in that case 
settle the issues here. 

The decree of the circuit court 
firmed. 

Decree affirmed. 


is af- 


[55,144] Federal Trade Commission v. Army and Navy Trading Company. 


wauoned States Court of Appeals for the District of Columbia. 
7. 


On Application for Enforcement of an Order of the Federal Trade Commission. 


A Federal Trade Commission order-forbidding a merchandise company from using 
“Army” or “Navy” in connection with its corporate name is affirmed. Such part of the 
order as forbids the use of the word “Army” or “Navy” except in connection with mer- 
chandise actually procured from the U. S. Army or Navy Department is modified to 
permit such use when goods are not purchased directly from such departments, provided 
ey abe words are used in a manner exactly specifying the origin or character of that 
particular lot. 


Decided January 4, 


Modifying and affirming Federal Trade Commission Complaint No. 2284. 


Martin A. Morrison and James W. Nichol, of 
Washington, D. C., for petitioner. 

Joseph B. Stein, of Washington, D. C., for re- 
spondent. 
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[Facts] 


STEPHENS, Associate Justice: This is a 
proceeding brought under Section 5 of the 
Federal Trade Commission Act, 38 Stat. 
719, by the petitioner, the Federal Trade 
Commission, hereafter called the Commis- 
sion, to enforce an order issued by it on 
November 26, 1935, requiring the respond- 
ent, the Army and Navy Trading Company, 
hereafter called the Trading Company, to 
cease and desist from using the words 
“Army and Navy,” or either of them, in 
connection with its corporate name. 


[Commission’s findings] 


Following the usual procedure under the 
Act, the Commission issued a complaint 
against the Trading Company charging 
that the words “Army and Navy” in its 
name were misleading, and that their use 
was to the injury of competitors and the 
public. The Trading Company answered 
denying this. A hearing was had before an 
examiner of the Commission, and then be- 
fore the Commission itself. Thereupon the 
Commission made findings of fact which, 
so far as here pertinent, were in substance 
and effect that: 


The Trading Company, a Maryland corporation, 
has, since»its organization in 1922, maintained its 
principal place of business in Washington, D. C., and 
carried on business there. It was organized chiefly 
for the purpose of buying from the Army and Navy 
Departments of the United States Government cer- 
tain surplus, reject and refuse goods and resellin 
the same. From 1922 until about 1927, between 85% 
and 90% of the merchandise offered for sale by the 
Trading Company was procured from the Army and 
Navy epartments, either directly or indirectly, 
there being during those years opportunity to secure 
large lots of various kinds of merchandise from the 
Departments. About 1927 the Departments began 
sharply to curtail the quantity of goods offered for 
sale, and since 1932 have offered virtually none. 
They were offering none at the time of the Com- 
mission’s order. In 1932 the stock of merchandise 
of the Trading Company contained only about 15% 
to-18% of goods purchased from the Army and Navy 
Departments. he Trading Company causes its 
corporate name “Army and Navy Trading Com- 
pany” to be displayed in large signs about its 
mercantile establishment, and in trade journals and 
circulars, and in advertisements, and in daily news- 


papers and other periodicals, with the words “Army 


and Navy” as prominently featured therein as other 
portions of the name. Various members of the pur- 
chasing public, upon observing such use of the 
words “Army and Navy,” have been led into the 
belief that the goods to be purchased in the Tradin 
Company’s store were substantially all, if indee 
not all, procured from the Army and Navy Depart- 
ments, and into the belief that they were of the 
uality and nature used by those Departments and 
that a substantial bargain with reference to price 
and quality would be obtained at the Trading Com- 
pany’s store; and a substantial number of such 
members of the purchasing public have been induced 
by such beliefs to make purchases from the Trading 
mpany. The use by the Trading Company of the 
words “Army and Navy” as above described causes 
a diversion of trade from competitors of the Trading 
Company who offer for sale merchandise which, like 
the bulk of the stock of the Trading Company, is 
procured from ordinary markets, but who do not use 
the words ‘“‘Army and 


avv’”’ in connection with their- 


trade names; and the use of.the words “Army and 
Navy” by the Trading Company causes substantial 
injury to substantial competition within the District 
of Columbia. 


From the facts thus found by the Com- 


‘mission it concluded that the use of the 


words “Army and Navy” in the Trading 

Company’s name is to the prejudice and 

injury of competitors and the public and 

an unfair method of competition in com- 

saeRSS and a violation of Section 5 of the 
ct. 


[Commission’s order] 


The Commission ordered the Trading 
Company to cease and desist from: 


(1) Using in connection with its corporate name 
the words ‘‘Army and Navy” or either of them. 

(2) Advertising or causing to be advertised in any 
circulars, trade journals, daily newspapers, or other 
periodicals the words “Army and Navy” or either 
of them, descriptive of or in connection with any 
merchandise to be sold or offered for sale to the 

ublic, unless in. fact the words ‘“’Army and Navy” 

e used specifically in connection and conjunction 
with particular merchandise actually procured from 
the Army or Navy Department of the United States 
Government. 

Provided, however, that for a period of two years 
from the date of the service of this order upon 
respondent, the respondent shall be permitted to use 
in connection with such corporate or trade name as 
it might assume the words: 

Formerly Army and Navy Trading Company.” 


[Issue raised] 


The only issue raised by the Trading 
Company’s answer to the Commission’s 
complaint was that respecting the mislead= 
ing character and effect of the use of the 
words “Army and Navy” in the Company’s 
name, and the finding of fact adverse to 
the Trading Company on this issue is the 
only finding attacked by it. 


[Evidence supports findings] 


The findings of the Commission if sup- 
ported by evidence are conclusive. Fed- 
eral Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483; Federal Trade Commis-., 
sion v. Algoma Lumber Co., 291 U. S. 67. 
We have examined the record. There is 
evidence therein to support the finding at- 
tacked. We shall not assume to review 
the evidence in detail, but it is worthy of 
comment that it was made to appear through 
the testimony of the secretary and treas- 
urer of the Trading Company itself that 
the name “Army and Navy Trading Com- 
pany” was selected for the corporation in 
order to impress the public with the fact 
that the stock consisted principally of ar- 
ticles purchased from the Army and Navy 
Departments—that being so at the time of 
incorporation—and that there was a re- 
sponse, advantageous to the Trading Com- 
pany, to this impression; and further that 
while the percentage of Army and Navy 
goods in the Trading Company’s stock was 
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as high as 90% up to about 1926, there 
was-a rapid decline in the percentage 
thereafter, and at the time of the hearing 


before the Examiner, in 1935, only about. 


10% of the total inventory was of such 
goods; and further, that purchases of stock 
at that time were principally made in the 
open market from commercial manufac- 
turers catering to department stores and 
various concerns. It is also worthy of com- 
ment that several members of the purchas- 
ing public testified that in purchasing from 
a so-called Army and Navy store they 
expected to find lower prices and better 
quality merchandise, and to get Army and 
Navy refuse or salvage goods or goods 
made up to Army and Navy specifications. 


[Misrepresentation of origin or nature] 


The first of the two issues of law in the 
case is whether the conclusion of the Com- 
mission that the use of the words “Army 
and Navy” in the Trading Company’s name 
is an unfair method of competition is justi- 
fied. It is. The Supreme Court has ruled that 


false and misleading representations as to 
the origin of a commodity constitute an 
unfair method of competition. Federal Trade 
Commission v. Royal Milling Co., 288 U. S. 
212. It has ruled similarly in respect of 
false and misleading representations as to 
the nature or quality of an article. Federal 
Trade Commission v. Winsted Hosiery Co., 
supra; Federal Trade Commission v. Algoma 
Lumber Co., supra. Accord: Federal Trade 
Commission v. Civil Service Training Bureau, 
79 F. (2d) 113. 


[Qualifying words to eliminate deception)’ 


The second issue of law is whether the 
cease and desist order of the Commission 
is too broad. The Trading Company con- 
tends that the Commission cannot lawfully 
‘order suppression of a trade name where 
ithe use of qualifying words will eliminate 
the deception and preserve the rights of 
compeuitors and the public, and it asserts 
that the Commission’s order should be 
modified so as to permit the use of, and 
it offers to use, in connection with its full 
trade name “Army and Navy Trading Com- 
pany,” one or more of the following quali- 
fying phrases: “Not Connected with the 
Army and Navy,” “Not Connected with 
the Government,” “Not a Government 
Store.” “Not affiliated with the United 


1Thus in Federal Trade Commission v. Royal Mill- 


ing Co., the representation of the word ‘“Milling’’ 
as to mixing and blending of the flour was true, but 
the representation as to the origin of the flour, 1. e., 
as to by whom it was ground, was untrue. In 
N. Fluegelman & Co. v. Federal Trade Commission 
the representation of the words “Satinmaid’” an 

“Satinized” that the fabric had a satin weave was 
true, but the representation that it had a silk content 
was not. In Federal Trade Commission v. Good- 
Grape Co., the representation of the phrases ‘“‘Good- 
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States Government,” “We Do Not Handle 
Exclusively Army and Navy Goods.” The 
Trading Company urges Federal Trade 
Commission v. Royal Milling Co., supra; N. 
Fluegelman & Co. v. Federal Trade Commis- 
sion, 37 F. (2d) 59; Federal Trade Commis- 
sion v. Good-Grape Co., 45 F. (24) 70; and 
Federal Trade Commission v. Cassoff, 38 F. 
(2d) 790. These cases justify the propo- 
sition that the Commission’s “orders 
should go no further than is reasonably 
necessary to correct the evil and preserve 
the rights of competitors and public. 

These were the words of the Supreme 
Court in the Royal Milling Co. case. There 
the word “Milling” imported the grinding 
of wheat into flour, when in truth the 
Royal Milling Company only mixed and 
blended flours purchased from others en- 
gaged in grinding. -The continued use of 
the trade name if used together with such 
qualifying words as “Not Grinders of 
Wheat” was permitted. In N. Fluegelman 
& Co. v. Federal Trade Commission, the use 
of the words “Satinmaid” and “Satinized,” 
which signified a fabric with a satin weave 
and a silk content, whereas the product if 
question was of a satin weave but of a 
cotton content, was permitted provided there 
was also used the phrase “a cotton fabric,” 
“a cotton satin,” “no silk,’ or equivalent 
modifying terms. In Federal Trade Com- 
mission v. Good-Grape Co., it was held that 


tthe name ‘‘Good-Grape” and the slogan 


“Fruit of the Vine,’ might be used if quali- 
fied by words making it appear that the 
product was an imitation, artificially col- 
ored and flavored. In Federal Trade Com- 
mission v. Cassoff, the word “shellac,” in 
the trade name “White Shellac’ and 
“Orange Shellac,’ deceptively imported a 
‘product composed solely of genuine shellac 
gum dissolved in alcohol. The court per- 
mitted use of the word “shellac” if there 
was also used in connection therewith the 
phrase “‘shellac substitute” or “‘imitation 
shellac,” accompanied by the statement 
that the product was not 100% shellac. ~ 
But it will be noted that in these cases 
the selection of qualifying words effective 
to eliminate deception was feasible because 
the names involved made separate and dis- 
tinct representations in respect of the ori- 
gin and characteristics of single products, 
some of which representations were true 
and some of which were untrue.’ : There- 


Grape” and “Fruit of the Vine’ that the product 
was like grape juice in color and flavor was true, 
but the representation that it was made of natural 
grape juice was untrue. In Federal Trade Commis-. 
sion v. Cassoff, the representation of the phrases 
“White Shellac’ and “‘Orange Shellac” that the prod- 
uct was composed solely of genuine shellac gum 
dissolved in alcohol was untrue, but the representa- 
tion that it was like shellac, or that it could be used 
for the purpose of shellac, was true. 
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fore, qualifying words could be chosen 
which would eliminate any deceptive repre- 
sentations and leave standing the truthful 
ones alone. Thus in Federal Trade Com- 
mission v. Royal Milling Co., the qualifying 
words “Not Grinders of Wheat” indicated 
definitely that the grain from which the 
flour is made did not originate with, i. e., 
was not ground by, the Royal Milling Com- 
pany, but left standing the representation 
‘that the flour was mixed and blended by 
that Company; and in the other three cases, 
the qualifying words clearly eliminated the 
‘deceptive representations of what the 
characteristics of the products were not, 
but left standing the true representations 
as to what the characteristics were. The 
qualifying words suggested for use in the 
instant case would not have the effect of 
wholly eliminating the deception. Use with 
the trade name “Army and Navy Trading 
Company” of the phrase “Not Connected 
with the Army and Navy” would still leave 
an implication that the Trading Company’s 
goods are purchased from the Army and 
Navy Departments or are of the character 
or quality of Army and Navy goods. The 
same is true of the phrase “Not Connected 
with the Government,” and of the phrase 
“Not a Government Store,” and of the 
phrase “Not Affiliated with the United 
States Government.” The phrase “We Do 
Not Handle Exclusively Army and Navy 
Goods” would imply that a substantial por- 
tion of the goods are Army and Navy 
goods. We think it not feasible to select 
qualifying words for use with the name 
“Army and Navy Trading Company” which 
will be effective to eliminate deception. 
The stock of goods of the Trading Com- 
pany is-in only an insubstantial portion, 
if at all, in any sense Army and Navy 
goods. But the phrase “Army and Navy” 
in the name “Army and Navy Trading 
Company” makes the single representation 
that at least the major portion of the mer- 
chandise offered for sale is in some sense 
Army and Navy goods. This single repre- 
sentation being untrue, it cannot be quali- 
fied; it can only be contradicted. The cases 
urged by the Trading Company and above 
discussed justify qualification of a trade 
name where qualification is possible; they 
do not justify contradiction. 


In a supplemental memorandum filed be- 
fore the Commission the Trading Company 
offered to use with the name “Army and 
Navy Trading Company” the “qualifying” 
words “We do not deal in Army and Navy 
Goods.” This phrase is not discussed in 
the Trading Company’s brief filed in this 
court, and we take it, therefore, that the 
offer to use it has been abandoned. If not, 
however, it is clear that it cannot be used 
because it is contradictory. 


[Order modified and affirmed] 


In one particular we think the order of 
the Commission is too broad. It cannot 
be concluded that because at the time of 
the hearing there was little or no oppor- 
tunity for the Trading Company to pur- 
chase goods in some sense Army and Navy 
goods, there will not be such opportunity 
in the future; and the Trading Company 
ought not be forbidden to tell the exact 
truth, whatever it may be, concerning the 
origin or character of any particular lot 
of goods. Paragraph (2) of the Commis- 
sion’s order forbids the use of the words 
“Army and Navy” “unless in fact the words 
‘Army and Navy’ be used specifically in 
connection and conjunction with particular 
merchandise actually procured from the 
Army or Navy Department of the United 
States Government.” The Trading Com- 
pany may at some time procure a particu- 
lar lot of goods not purchased by it actually 
from’ the Army or Navy Department, but 
from a jobber or broker who purchased 
therefrom; or it may procure from a manu- 
facturer or jobber or broker a particular 
lot of goods made for the Army or Navy 
Department but rejected for lack of com- 
pliance with specifications in some respect 
although satisfying them in others. Para- 
graph (2) of the order should, therefore, 
be modified so as to permit the use of the 
words “Army and Navy,” or either of them, 
in connection with a particular lot of mer- 
chandise, provided such words are used in 
a manner exactly specifying the origin or 
character of that particular lot. 


Subject to such modification, the order 
of the Commission is affirmed and the re- 
spondent is ordered to comply therewith. 


{155,145} Opinion of United States Attorney General. 
Addressed to the Secretary of War, December 28, 1936. 


The Robinson-Patman Price Discrimination Act is held not to prohibit persons from 
selling to the Government at lower prices than to other purchasers. 
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[Robinson-Patman Act] 


I have your letter of October 30, request- 
ing my opinion concerning the application 
of the Robinson-Patman Act (approved 
June 19, 1936, c. 592, 49 Stat. 1526) to gov- 
ernment contracts for supplies. 


The statute reads, in part, as follows: 

Section 2 of the Act, entitled “An Act to supple- 
ment existing laws against unlawful restraints_and 
monopolies, and for other purposes,”.approved Octo- 
ber 15, 1914, as amended (U. S. C., title 15, sec. 13), 
is amended to read as follows: 

Sec. 2. (a) That it shall be unlawful for any 
person engaged in commerce, in the course of such 
commerce, either directly or indirectly, to discrimi- 
nate in price between different purchasers of com- 
modities of like grade and quality, where either or 
any of the purchases tmvolved in such discrimination 
are in -commerce, where such commodities are sold 
for use, consumption, or resale within the United 
States or any Territory thereof or the District of 
Columbia or any insular possession or other place 
under the jurisdiction of the United States, and 
where the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of 
such discrimination, or with customers of either of 
them: Provided, That nothing herein contained shall 
prevent differentials which make only due allowance 
for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or 
quantities in which such commodities are to such 
purchasers sold or delivered: * * *. (Italics 
supplied.) : 


[Similarity to former Clayton Act] 


Aside from the proviso, the above quoted 
portion of the statute differs from Section 
2 of the Act of October 15, 1914, in no re- 
spect save as indicated by the underscored 
words, which did not appear in the earlier 
statute. The language of the proviso is 
different from that of the corresponding 
proviso in the earlier statute, but the change 
does not bear upon the question which you 
have submitted. 


[Government contracts excepted from 
other statutes] 


In my opinion of April 20, 1936, to the 
Secretary of War concerning contracts with 
motor vehicle carriers, it was pointed out 
that statutes regulating rates, charges, etc., 
in matters affecting commerce do not ordi- 
narily apply to the Government unless it 
is expressly so provided; and it does not 
seem to have been the policy of the Con- 
gress to make such statutes applicable to 


the Government. As Mr. Justice Brandeis 
observed, in Emergency Fleet Corporation v. 
Western Union Telegraph Company, 275 U.S. 
415, 425, “it may be doubted whether the 
prescribed rule requiring equality of treat- 
ment would ever be violated by giving to 
the Government preferential rates.” 

The Act of June 19, 1936, merely amended 
the Act of October 15, 1914, as above 
pointed out, and, in so far as I am aware, 
the latter Act has not been regarded here- 
tofore as applicable to Government con- 
tracts. The practice in this respect indicates 
that it has been customary in the past for 
those dealing with the various agencies of 
the Federal Government to grant to them 
special prices on contracts for supplies. 
Such prices are often below the regular 
market for similar material supplied to the 
regular trade—due, perhaps, to an estimated 
lower cost of doing business with the Gov- 
ernment because of quantity purchases and 
absence of credit risk, solicitation expense, 
etc., although it may often be impossible 
to evaluate such factors with exactness. 


[Government prices seldom violate statute] 


It has been suggested that the force 
which would ordinarily be attributed to this 
practice may be weakened because of the 
probability that the prices named have 
seldom, if ever, violated the statute, even 
assuming its application. Perhaps this is 
true. It is also conceivable that if the 
past practice is maintained the prices here- 
after named to the Government will seldom, 
if ever, violate the amended statute, like- 
wise assuming its application; and this 
would seem to supply another reason for 
avoiding a construction that would make 
the statute applicable to the Government 
in violation of the apparent policy of the 
Congress in such matters, in the absence of 
any clear indication that it intended to de- 
part from that policy in this instance. 


[Act held inapplicable to Government 
contracts] 

It is therefore my opinion that the Act 
of October 15, 1914, as amended by the Act 
of June 19, 1936, is not applicable to Gov- 
ernment contracts for supplies. 


[55,146] Nathan I. Lipson v. Socony Vacuum Corporation. 

Same v. Standard Oil Company of New York. 

United States Circuit Court of Appeals for the First Circuit. January 5, 1937. 
Appeals from the District Court of the United States for the District of Massachusetts. 
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In a suit tor treble damages under the Clayton Anti-Trust Act, it is held that, 
although defendants fix lower prices for the importation of gasoline in tank car lots 
direct to their customers, provided the customer agrees to deal only in their products, 
yet it does not appear, owing to there being no competition in price between the plain- 
tiff and other retailers of gasoline, that the result of defendants’ policy is to substantially. 
lessen competition between plaintiff and stations dealing exclusively in defendants’ 
products in the same competitive territory. 


Before BINGHAM, WILSON and Morton, JJ. SAN 
sa merce were in the alternative and insut- 
Pr eae oot ficient, and should be resolved against the 
. plaintiff. 

Wrson, J. These are actions at law to From this ruling the plaintiff appealed 
recover treble damages under Sections 2,3 ang assigned as errors that the District 
and 4 of the Clayton Act, 38 Stat. 730 (15 Court erred in sustaining the demurrer and 
U.S. C. A., Secs. 13, 14 and 15). Since the jy entering judgment for the defendants. 
allegations in each case are the same, they 
may be disposed of in one opinion, : [Question of sufficiency of declaration] 

Both cases were previously peters st The question is, does the amended declara- 
court co oe tbe pone 2 i e an tion set forth a cause of action “concisely 
packs pene SR a 8 Gage ee and with substantial certainty’ as required 
plaintiff's declarations. The rulings of the by Scetioniy oftGhap, 2314 MasckG, Laloel 
District Court were sustained (76 Fed. (2d) Ter. Cent. Ed. 1932)? eras oe Habe Roce 
213) on the ground that the alleged unlaw- tioned whether the declaration sets forth 
ful acts of the defendant did not appear tO ‘the substantive facts “concisely,” but it is 
have been done in the course of interstate yrged by the defendants’ counsel that it 
commerce; that there was no averment of does not set forth facts constituting a cause 
any facts with substantial certainty that the of action with “substantial certainty.” 
plaintiff was discriminated against; and The first seven paragraphs of the amended 
that the allegations upon which plaintiff declaration describe the parties and the 
relies to show that acts of the defendants jp ethod of producing and the distribution 
may substantially lessen competition, or of gasoline, and have no special bearing on 
which may tend to create a monopoly, were ihe issue raised by demurrer. 
too vague, indefinite and insufficient to war- 
rant such a finding. a [Interstate commerce] 

The judgment of the District Court was 1 4 17the laine 
vacated, however, provided that plaintit HE cane reed one of ie defect 
i en ta perce tee ties peers its original declaration, viz.: that it did not 

: 6 ; : _ therein allege that the transactions as 
en Patient Nett sad therein set forth between the plaintiff and 
WISE LVO RI RES, defendants were in the course of interstate 
was affirmed. Boniinerce: 


The plaintiff within the time limit fixed . We are unable to agree that, as set forth 
by this court. filed a substituted or amended 1 paragraph 11 of the amended declara- 
declaration to which the defendants filed tion, the plaintiff has alleged with substan- 


a demurrer setting forth three grounds tial certainty that, owing to what it terms 
therefor as follows: a continuous flow of gasoline, all gasoline 
1. That the plaintiff’s declaration does not allege brought into the northeastern territory by 
that the transactions complained of involved com- the defendants remains in intérstate com- 
merce ees ne oe Soe ipeatetateaney home until it is delivered into the storage 
an reaper ee fhe etutes of the United States tanks of the retailer. While it is clear that 
entitling the plaintiff to the relief prayed for. the defendants must keep a supply on hand 
_ 3. That seen iatatepet pee vague, andeiite! ahs in their storage tanks to meet the fluctua- 
ee acney te vaabstantially ieleca competition tions of demands of the retailers, an antici- 
in interstate commerce, or facts which show a ten- pated demand by retail customers is not 
dency to create a monopoly, or any illegal discrimi- sufficient to render shipments a transaction 
nation on the part of the defendant. in the course of interstate commerce until 
, delivered to the customer Whenever a de- 

The District Court sustained the demurrer mand arises. The cases which hold an 
on the ground that the amended declara- order or contract: for goods which necessi- 
tion did not remedy the defects which this tates a shipment in interstate commerce, 
court pointed out in the original declara- nd that interstate commerce continues un- 
tion, and that the allegations of sale and _ til delivered to the customer, do not apply 
delivery in tank car lots in interstate com- ito anticipated demands. We do not think 
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the Supreme Court has gone so far as to 
hold that, to meet the anticipated demands 


of customers without a specific contract. 


therefor, interstate commerce continues un- 
til. the demand eventuates in the form of 
an order or contract and the merchandise 
is delivered to the retailer. 

The cases of United Shoe Machinery Corp. 
v. United States, 258 U. S. 451; Binderup v. 
Pathe Exchange, Inc., et al., 264 U. S. 291, 
and Standard Fashton. Co. v* Magrane 
Houston Co., 259 Fed. 793, do not sustain 
such a contention. -In:éach of these cases, 
and in the other cases cited by the plain- 
tiff on this branch of the case, there was 


a definite contract which required trans- 


portation of the goods in interstate com- 
merce. The plaintiff here is relying or 
anticipated demands as rendering all gaso- 
line brought into Massachusetts as continu- 
ing or remaining in interstate commerce 
until delivered into the tanks of the re- 
tailer. The facts, to warrant such a con- 
clusion as a matter of law are not alleged 
with substantial certainty, or otherwise. 
While the defendants in paragraph 17 are 
alleged to have entered into long term con- 
tracts with what are termed their “authorized 
distributors” who sell on a commission 
basis, and with retailers dealing exclusively. 
‘in defendants’ products to supply them on 
a “tank car market,” it does not necessarily 
follow that the gasoline to supply such 
contracts is not distributed from the de- 
fendants’ local storage tanks in Massachusetts 
direct to the consumer in tank trucks at 
tank car prices, in which case the distribu 
tion or transportation from the storage 
tanks to the distributor or retailer is in- 
trastate commerce. Quincy Oil Co. v. 
Sylvester et al., 238 Mass. 95. If such allega- 
tions were intended as allegations that 
gasoline to supply these contracts remained 


in interstate commerce until delivered to: 


the distributor or retailer, it is doubtful 
whether it is alleged with the certainty re- 
quired by the statute. 

The mere fact that a local transaction 
may cause a movement in-interstate com- 
merce is not sufficient. Moore v. New York 
Cotton Exchange et al., 270 U. S. 593, in 
which case the Supreme Court said: 

“Tf interstate shipments are actually made, it is 
not because of any contractual obligation to that 
effect: but it is a chance happening which cannnot 
have the effect of converting these purely local 
agreements or the transactions to which they relate 
into subjects of interstate commerce. Ware & Le- 
jand v. Mobile County, 209 U. S. 405, 412-413. The 
most that can be said is that the agreements are 
likely to give rise to interstate shipments. This is 
uot enough.” 

In paragraph 8 the plaintiff alleges in his 
amended declaration that: 

“Gasoline is sold in bulk both at wholesale and at 
retail and, except in rare instances, not in containers. 
By reason thereof its distribution requires trans- 
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portation and storage facilities s ecifically con- 
structed for that purpose. From refineries gasoline 
is shipped directly to customers in tank cars or 
tank trucks, or to the principal marketing centers 
in tank steamers, or by pipe lines from which it is 
directly transshipped by tank car, tank truck or 
tank wagon, to customers, or 1s pumped jnto storage 
tanks to act as reservoirs to meet the fluctuations of 
demand and supply and from such tanks ts trans- 
seers to customers. . . 
“The defendant owned tank steamers, pipe lines, 
tank cars and tank trucks, and leases other tan 
cars. It transported the gasoline which it sold from 
the refineries to the places of delivery continuously 
in vessels or vehicles owned by it, and retained full 


dominion and title to the same care such trans- 
portation. Gasoline sold by it in Massachusetts 
was imported by it into that state either by tank 
steamers from refineries on the seaboard, or by pipe 
line from a refinery at Providence, Rhode Island, 
or by tank car from other refineries, and was 
shipped directly to’ customers or transshipped as 
above described.” (Italics supplied.) 

And in paragraph 13 it is alleged that none of 
the gasoline sold by the defendants was produced 
in Massachusetts, there being no refineries in that 
commonwealth, but was “imported by the defendant 
into Massachusetts, either in_tank cars, or in tank 
steamers, or by pipé. line. Deliveries in tank cars 
were either in the original tank cars in which the 
gasoline had been imported or in tank cars into 
which the gasoline had been transshipped directly 
from tank steamers. Deliveries in tank trucks were 
in trucks in which gasoline had been transshipped 
either directly from tank cars or tank steamers, or 
from storage tanks.” . 

While alternative allegations are per- 
missible in Massachusetts under Chap. 231, 
Sec. 37 (Mass. G. L. 1921; Ter. Cent. Ed. 
1932), it is only when each alternative al- 
legation sets forth a cause of action. Where 
one of the alternative allegations presents 
no ground of action, as in the case of an 
allegation of delivery in tank cars from 
refineries direct to a retailer in Massachtisetts, 
or of deliveries into the storage tanks of 
the defendants to be transshipped to cus- 
tomers, it cannot be said that any facts are 
alleged with substantial certainty showing: 
transportation in interstate commerce, since 
interstate commerce ends when gasoline is 
deposited in storage tanks of the defend- 
ants to supply local demands. Quincy Oil 
Co. v. Sylvester et al., supra. 

Therefore, by reason of the alternative 
allegations therein, paragraph 8 of the 
amended declaration standing alone can- 
not be said to allege with substantial cer- 
tainty facts showing transportation in 
interstate commerce to the retailers’ storage 
tanks; but we think the allegations of para- 
graph 13, wherein it is alleged that from 
refineries gasoline is imported into Massa- 
chusetts and is delivered in the original 
tank cars in which it is imported, or is 
delivered in tank cars in which it has been 
transhipped directly from tank steamers, 
sufficiently allege that. transportation in 
interstate commerce is continuous until 
delivered to the retailer. 

: The allegations in paragraph 13, there- 
ore, comply with Secs. 7 and 37 of Chap. 
231 (Mass. G. L. 1921; Ter. Cent. Ed. 1932) 
and sufficiently set forth that, to some ex- 
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tent, at least, gasoline when imported from 
the refineries and delivered in tank cars 
is being transported in interstate com- 
merce until received by the retailer, though 
to what extent this is done does not appear. 

It is alleged that in their transportation 
of gasoline into Massachusetts the defend- 
ants retain control and title, indicating that 
the sale is finally consummated in Massa- 
chusetts; but this may not necessarily 
militate against the pleader if, as a direct 
result, the sale required transportation in 
interstate commerce. Dahnke-Walker Mill- 
ing Co. v. Bondurant, 257 U. S. 282; Lemke 
v. Farmers Grain Co., 258 U. S. 50; Federal 
Trade Commission v. Pacific States Paper 
Trade Association, 273 U. S. 52, 64. 


[Lessening of competition} 


Assuming that the declaration to the 
above extent sets forth transportation of 
gasoline from refinery to retailer in inter- 
state commerce, has the plaintiff also al- 
leged with substantial certainty the other 
necessary facts to render the defendants 
yale under Secs. 2 and 3 of the Clayton 

cts 


The following are the provisions of Secs. 
2, 3 and 4 of the Clayton Act: 


“Sec. 2. It shall be unlawful for any person 
engaged in commerce, in. the course of such com- 
merce, either directly or ‘indirectly to discriminate 
in price between different purchasers of commodities 
* * * where the effect of such discrimination 
may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce: 
Provided, That nothing herein contained shall pre- 
vent discrimination in price between purchasers of 
commodities on account of differences in the grade, 
quality, or quantity of the commodity sold. or that 
‘makes only due allowance for difference in the cost 
of selling or transportation, or discrimination in price 
fin the same or different communities made in good 
faith:to meet competition. * * * 

“Sec. 3. It shall be unlawful for any person 
engaged in commerce, in the course of such com- 
merce, to lease or make a sale or contract for sale 
of goods, wares, merchandise, machinery, supplies or 
other commodities, whether patented or unpatented, 
for use, consumption or resale * * * or fix a 
price charged therefor, or discount from, or rébate 
upon, such price, on the condition, agreement or 
understanding that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, merchan- 
dise, machinery, supplies or other commodities of 
a competitor or competitors of the lessor or seller, 
where the effect of such lease, sale or contract for 
sale or such condition, agreement or recaps es 
may be to substantially lessen competition or ten 
to create a monopoly in any line of commerce.” 


Under Sec. 4 in case of recovery the 
plaintiff shall recover three-fold the damages 
sustained by him. 

The plaintiff obviously must go farther 
than merely alleging that the defendants 
are transporting gasoline from refineries to 
the retailers in Massachusetts in the course 
of interstate commerce. He must also allege 
that in the course of such commerce they 
have discriminated in price between “dif- 
ferent purchasers of their commodity,” and 
that the effect of their discrimination may 


be to substantially lessen competition or 
tend to create a monopoly in such com- 
merce. Sec. 2 of the Clayton Act also con- 
tains the proviso that it does not prohibit 
discrimination in price between purchasers 
.of commodities by reason of difference in 
grade, quality or quantity. 

Since the burden of the plaintiff’s declara- 
tion is that the defendants discriminated 
in price in case of sales in tank cars over 
sales in tank trucks or tank wagons, it is 
obvious that such discrimination is per- 
mitted under the proviso in Sec. 2 and is 
not in itself unlawful. Many of the other 
practices of the defendants set forth in the 
declaration have been held not to be un- 
lawful. Federal Trade Commission v. Sinclair 
Refining Co., 261 U. S. 463; Standard Oil 
Company of ‘New York v. Federal Trade 
‘Commission, 273 Fed. 478, 482. 

It is urged, however, that the added con- 
dition in case of sales at tank car prices, 
lthat the buyer must agree not to sell the 
-products of a competitor of the defendants, 
is a violation of Sec. 3 of the Clayton Act, 
since by so stipulating competition is 
lessened between the plaintiff and other 
retailers in the competitive territory and 
thereby a tendency to create a monopoly 
results. 

We think it cannot be said that the declara- 
tion contains sufficient allegations to war- 
rant the conclusion as a matter of law that 
a monopoly in the northeastern territory 
may result from such a stipulation. It is 
alleged that the defendants have sold gaso- 
‘ine in the northeastern section of the 
county for a number of years and originally 
had a monopoly in this territory; but tak- 
ing the pleadings more strongly against the 
plaintiff, as we must, they now control less 
than half of the retailers’ outlets in that 
section, the remainder being controlled by, 
or devoted to the sale of, gasoline by com- 
petitive companies which, it is alleged, 
pursue similar methods in selling their 
products. 

The question is, where the requirement 
that a sale of gasoline in tank cars and ata 
less price than in case of delivery in smaller 
quantities by tank trucks will ofily be made 
in case the retailer agrees to sell only the 
defendants’ products, results in a lessening 
of competition in interstate transactions 
between the plaintiff and stations operated 
by the Standard Companies and by others 
in the same competitive territory, to the 
damage of the plaintiff. 

It is obvious from his declarations that 
the defendants’ policy does not affect the 
amount of sales by the plaintiff of the de- 
fendants’ products, but only his profits, 
since the inference is clear that he has 
supplied all demands of his customers for 
“Socony” gasoline, though at a less profit 
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than if he could buy on the tank car market. 
He does not allege, however, in his amended 
declaration, that he is equipped to accept 
gasoline at his filling station in tank cars, 
or that his profits are so small that he 
must give up supplying his customers with 
“Socony” products. The inference is also 
clear that he buys and sells the products 
of other integrated or independent com- 
‘panies on the same terms as those of the 
defendants. There is obviously no discrimi- 
nation in terms or price between him an 
other retail customers of the defendants. 
He is offered the same terms by the de- 
fendants as any other retail customer; and 
since it is alleged that all retailers sell at 
the same price, which is posted on their 
pumps at their retail outlets, and that the 
selling price of all gasoline is the same, at 
least throughout Massachusetts, competition 
in price, therefore, cannot result as between 
him and other retailers, though they deal 
exclusively in “Socony” products. 
Competition is defined as “The effort of 
two or more parties, acting independently, 
to secure the custom of a third party by 
the offer of the most favorable terms.” 
Webster’s Dict. “The struggle between 
rivals for the same trade at the same time; 
the act of seeking or endeavoring to gain 
what anothe> is endeavoring to gain at the 


same time.” 12 C. J. 237. This, according 
to the plaintiffs declaration, his competitors 
are not seeking to do by offering more 
favorable terms of sale of Socony products 
to purchasers. , : 

While we think it is alleged with substan- 
ual certainty that the defendants have fixed 
lower prices for their products in case of 
the importation of gasoline in tank car lots 
direct to their customers, provided the 
customer agrees to deal only in their products, 
yet it does not appear, owing to there being 
no competition in price between the plain- 
tiff and other retailers of gasoline, that the 
result of defendants’ policy is to substantially 
lessen competition in gasoline and other 
petroleum products between the plaintiff 
and stations operated by the Standard Com 
panies, or those dealing exclusively in de- 
fendants’ produgts, in the same competitive 
territory. If the plaintiff chooses to sell 
petroleum products of other competing 
companies of the defendants rather than to 
deal in the defendants’ products exclusively, 
it does not follow, as a matter of law, that 
a refusal by the defendants to sell gasoline 
to the plaintiff at tank car prices constitutes 
a violation of the Clayton Act by the 
defendants. 

The judgments of the District Court are 
affirmed, with costs. 


[7 55,147] T. M. B. Hicks, Jr., v. Bekins Moving & Storage Co. (a corporation), 
Teamsters, Chauffeurs and Helpers Union of Seattle. No. 174, an Unincorporated Asso- 


ciation, Dave D, Beck, Sam §. DeMoss, 


Brewster, J. R. Onstott, S. Elmer Burnett, 


~D: 


McEwen, B. Irwin Bowen, Frank M. 
embers of the Executive Board and Claude 


P. O’Reilly, Business Agent, of said Teamsters, Chauffeurs and Helpers Union of Seattle, 
No. 174, and Claude P. O’Reilly and Pearl H. O’Reilly (his wife). 


United States Circuit Court of Appeals for the Ninth Circuit. 


January 19, 1937. 


A conspiracy between a labor union and others to establish and maintain a closed 
shop is held unlawful when it interferes with interstate commerce. 


An action to recover damages resulting from a violation of the Sherman Anti-Trust 
Act is not an action to recover a penalty, but does survive the death of the injured party 


and is assignable. 


A suit for treble damages under the Anti-Trust Laws is held to state only one cause 
of action, violation of the Sherman Act, and defendants’ contention that there are two 
causes of action improperly joined, one in tort and one arising on a contract, is over- 


ruled. 


Upon Appeal from the District Court of the United States for the Western District 


of Washington, Northern Division. 


Before Witpur, MaTHEws and Haney, Circuit Judges. 


Moore, Fullerton and Moore of Seattle, Washing- 


ton, for appellant. 
Karr & Grego 

Howard Tuttle, a 

pellee Bekins Moving Co. 
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, Day Karr, Payne Karr and 
Il of Seattle, Washington, for ap- 


Vanderveer and Bassett, of Seattle, Washi 
for all other appellees. epee. 


MatHews, Circuit Judge: Appellant 
brought this action against appellees under 
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§ 4 of the Clayton Act of October 15, 1914, 
c. 323, 38 Stat. 731 (15 USCA §15), to 
recover three-fold damages for injuries al- 
leged to have been sustained by reason of 
a combination or conspiracy in violation of 
the Sherman Anti-Trust Act of July 2, 
1890, c. 647, 26 Stat. 209, 210 (15 USCA 
§ 1-7). The amended complaint (herein- 
after called the complaint) is in two 
counts, stating or purporting to state two 
causes of action. The first is for damages 
alleged to have been sustained by K. H. 
Mesharer, whose cause of action was as- 
signed to appellant. The second is for 
damages alleged to have been sustained by 
appellant himself. The District Court 
sustained demurrers to the complaint and 
to each count thereof and (appellant hav- 
ing declined to plead further) entered a 
judgment of dismissal. This appeal fol- 
lowed. 

Each count of the complaint alleges that 
appellant’s assignor, Mesharer, was “en- 
gaged in the business in interstate com- 
merce aS a common carrier and contract 
hauler from State to State”; that appellee 
Bekins Moving & Storage Company (here- 
inafter called the Bekins Company) was 
engaged in the business of moving, ware- 
housing and storing household goods, 
furniture and other personal property and 
in the business of transporting such goods, 
furniture and other property from State 
to State; that appellee Teamsters, Chauf- 
feurs and Helpers Union of Seattle, No. 
174 (hereinafter called the Union) is an 
unincorporated association; that at all 
times mentioned in the complaint appellees 
Beck, DeMoss, McEwen, Bowen, Brewster, 
Onstott and Burnett constituted and do 
now constitute the executive board of the 
Union; and that appellee Claude P. O’Reilly 
was and is the business manager of the 
Union and is the husband of appellee Pearl 
H. O'Reilly. 

Each count alleges that on December 30, 
1932, appellant “delivered to and left with” 
the Bekins Company certain household 
goods, furniture and other personal prop- 
erty (hereinafter called appellant’s prop- 
erty), to be stored and kept for appellant 
in the Bekins Company’s warehouse at 
Seattle, Washington, for a consideration 
of $12 a month, and to be redelivered to 
appellant on request; that on June 1, 1935, 
appellant and Mesharer entered into a con- 
tract whereby Mersharer agreed, for a 
consideration of $400, to transport appel- 
lant’s property from Seattle, Washington, 
to Wilkes-Barre, Pennsylvania; that, pur- 
suant to said contract, Mesharer sent two 
of her employees, with a motor truck, to 
the Bekins Company’s warehouse in Seat- 
tle, with instructions from her and author- 
ity from appellant to demand and receive 


delivery of appellant’s property; and that 
her said employees did on June 28, 1935, 
demand of the Bekins Company delivery 
of said property, so that it might be trans- 
ported from Seattle to Wilkes-Barre, as 
provided in said contract. 


[Conspiracy charged] 

Each count further alleges that prior to 
June 28, 1935, appellees had “entered into 
a combination and conspiracy among 
themselves the object of which was to: 
prevent the movement of household goods, 
furniture and other personal property from 
the warehouses of [the Bekins Company] 
out of Seattle and through the State of 
Washington in interstate commerce in 
vans or motor trucks other than vans or 
motor trucks manned and operated by duly 
affliated members of [the Union]’’; that 
“said combination and conspiracy was in 
existence and full force and effect” on June 
28, 1935; that by reason of said combina- 
tion and conspiracy, the Bekins Company 
“endeavors to and does prohibit and pre- 
vent the movement of any such personal 
property from its said Seattle warehouse 
to any point within or without the State 
of Washington in any except its own motor 
trucks, vans and lift vans or those oper- 
ated by its own union employees as afore- 
said, thereby interfering with and restraining 
interstate commerce;” and that pursuant 
to said combination and conspiracy, the 
Union “endeavors to and does prohibit 
and prevent any of its members, not em- 
ployees of [the Bekins Company] from 
using their own motor trucks or operating 
the motor trucks of others in the move- 
ment of household goods, furniture and 
other personal property from the ware- 
house of [the Bekins Company] in inter- 
state commerce or otherwise, thereby 
intending to interfere with and restrain 
interstate commerce.” 

Each count further alleges that, pur- 
suant to said ccmbination and conspiracy, 
the Bekins Company, on June 28, 1935, re- 
fused to deliver appellant’s property to 
Mesharer’s employees, they not being 
members of the Union, and said employees 
were then and there threatened by mem- 
bers of the Union with “bodily harm” 
should they attempt to remove said prop- 
erty, and were thereby prevented from 
obtaining possession of said property and 
from transporting it from Seattle, Wash- 
ington, to Wilkes-Barre, Pennsylvania; 
and that all of the acts complained of 
were contrary to the provisions of the 
Sherman Anti-Trust Act. 

The first count alleges that, by reason of 
the acts complained of, Mesharer was pre- 
vented from earning and collecting the 
sum which was to have been paid her for 
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transporting appellant’s property from 
Seattle to Wilkes-Barre and was obliged 
to incur other losses and expenses, being 
thereby damaged in the aggregate sum of 
$647.73, and that her cause of action was 
assigned to appellant on December 12, 
1935. The second count alleges that, by 
reason of said acts, appellant was obliged 
to pay additional storage charges and to 
incur other losses and expenses, being 
thereby damaged in the aggregate sum of 
$2,004.60. 


[Action survives death] 


The first ground of demurrer is that 
appellant has no legal capacity to sue. 


This contention is here urged only as to’ 


the first count, which, as previously stated, 
is based on a cause of action assigned to 
appellant by Mesharer, who is alleged to 
have been damaged by a violation of the 
Sherman Anti-Trust Act. Appellees con- 
tend that such an action is one to recover 
a penalty, and that such a cause of action 
does not survive the death of the injured 
party and, therefore, is not assignable. 
This contention must be rejected. An 
action to recover damages resulting from 
a violation of the Sherman Anti-Trust Act 
is not an action to recover a penalty. 
Chattanooga Foundry & Pipe Works v. At- 
lanta, 203 U. S. 390, 397. Such a cause of 
action does survive the death of the in- 
jured party and is assignable. Moore v. 
Backus (C. C. A. 7), 78 F. (2d) 571, 573-576; 
Fazakerly v. E. Kahn’s Sons Company (C. C. 
A. 5), 75 F. (2d) 110, 114; United Copper 
Securities Co. v. Amalgamated Copper Co. 
(ECHR YD) APA s SE 


[Action not extinguished by assignment] 


It is also contended by appeilees that 
Mesharer’s cause of action was against 
appellant, and was extinguished by the 
assignment. There is no merit in this con- 
tention. The complaint does not allege, 
nor does it state any fact from which it 
may be inferred, that Mesharer was to re- 
ceive any payment for the transportation 
of appellant’s property unless or until such 
transportation was completed. It does al- 
lege that, by the acts complained of, 
Mesharer was prevented from transport- 
ing appellant’s property and from earning 
or collecting the amount which appellant 
had agreed to pay for such transportation, 
and was also obliged to incur other losses 
and expenses. Her cause of action was 
not against appellant and was not ex- 
tinquished by the assignment. 


[Violation of Sherman Act only cause of 
action] 


_ The second ground of demurrer is that 
in each count of the complaint two causes 
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of action are improperly united. This con- 
tention is here urged only as to the second 
count. The two causes of action there said 
to have been united are (1) a cause of 
action in tort for a violation of the Sher- 
man Anti-Trust Act (2) a cause of action 
arising on the contract between appellant 
and the Bekins Company. This contract: 
is referred to in each count of the com- 
plaint, but neither count states or attempts 
to state a cause of action predicated there- 
on. The only cause of action stated or 
attempted to be stated in either count is 
for a violation of the Sherman Anti-Trust 
Act. There was no attempt to invoke the 
trial court’s jurisdiction on any othe: 
ground or for any other purpose.’ It there- 
fore cannot be said that two causes of 
action are united, improperly or otherwise 
in either count of the complaint. 


[Complaint states facts not conclusions] 


The third and last ground of demurre1 
is that neither count of the complaint states 
facts sufficient to constitute a cause of 
action. Appellees contend that the al- 
legations of the complaint regarding the 
combination or conspiracy therein men- 
tioned are mere conclusions of law, and 
that these conclusions are negatived by 
the facts alleged in the complaint. These 
contentions are without merit. It is true, 
of course, that, to show a violation of the 
Sherman Anti-Trust Act, mere statements 
of legal conclusions are not sufficient. 
Glenn Coal Co. v. Dickinson Fuel Co. (C. C. 
A. 4), 72 F. (2d) 885, 888; Witherell & Dob- 
bins Co. v. United Shoe Machinery Co. (C. 
C. A. 1); 267 _F.-950, 955; 

But the complaint in this case states 
more than mere conclusions. Each count 
thereof alleges, in substance, that appellees 


combined and conspired to prevent, and 


did prevent, the transportation of personal 
property form the Bekins Company’s ware- 
houses in Seattle, Washington, to points 
outside the State of Washington, in vans 
or motor trucks other than those manned 
and operated by members of the Union; 
that, in pursuance of said combination and 
conspiracy, appellees prevented the trans- 
portation of appellant’s property from 
Seattle, Washington, to Wilkes-Barre, 
Pennsylvania; and that, by reason thereof, 
appellant and his assignor were injured 
and damaged in the amounts stated. These 
are specific allegations of fact which, if 
true, warrant a judgment for appellant. 
Buyer v. Guillan (C. C. A. 2), 271 F. 65; 
Steers v. United States (C. C. A. 6), 192 F. 
1,4. The combination and conspiracy and 
the acts done in pursuance thereof are set 
forth with definiteness and certainty. Ap- 


1 Diverse citizenship is not alleged. 
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pellant was not. required to plead evidentiary 
matters or to set out in his complaint a 
detailed description of the alleged con- 
spiracy. Mitchell Woodbury Corp. v. Albert 
Pick Barth Co. (C. C. A. 1), 41 F. (2d) 
148, 150; Ballard Oil Terminal Corp. v. Mexi- 
co a Corp. (C. C. A. 1), 28 F. (2d) 


[Object of conspiracy to maintain closed 
shop] 


Appellees say the complaint shows that 
“the real object of the so-called conspiracy 
was to establish and maintain a closed 
shop in the City of Seattle’. That does 
appear to have been one object of the con- 
spiracy, but, if the allegations of the 
complaint be true, that object was to be ac- 
complished by unlawful means, that is to 
say, by doing that which the Sherman 
Anti-Trust Act forbids. Such a violation 
of the Act cannot be justified or excused 
on the pretext that its object was to es- 
tablish or maintain a closed shop. Loewe 
v. Lawlor, 208 U. S. 274, 285-309; Lawlor v. 
Loewe, 235 U. S. 522, 534; Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 462-468. 


The cases cited in appellees’ brief do not 
support their contention on this point. 
The conspiracies dealt with in United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344; 
Levering & Garrigues Co. v. Morrin, 289 U. 
S. 103; Silverstein v. Local No. 280, Journey- 
men Tailors’ Union (C. C. A. 8), 284 F. 833; 
Konecky v. Jewish Press (C. C. A. 8), 288 
F. 179; and United States v. Hency (D. C., 
N. D. Tex.), 286 F. 165, were aimed at 
intrastate businesses and activities, and had 
only an indirect and incidental effect on 
interstate commerce. Here, if appellant’s 
allegations be true, restraint of interstate 
commerce was the immediate aim and ob- 
ject of the conspiracy. The case of 
Schechter Poultry Corp. v. United States, 
295 U. S. 495, also cited in appellees’ ‘brief, 
arose under the National Industrial Re- 
covery Act, and has no bearing. on the 
question here considered. 


[Demurrers overruled] 


Judgment reversed and case remanded, 
with directions to overrule the demurrers 
to the amended complaint and to each 
count thereof. 


Lf 55,148] Federal Trade Commission v. F. A. Martoccio Company, a corporation, 
in its own name and right, and trading as Hollywood Candy Company. 


United States Circuit Court of Appeals, Eighth Circuit. January 23, 1937. 
On Application for Enforcement of an Order of The Federal Trade Commission. 


Sales to wholesale dealers and jobbers of candy so packed and assembled that sales 
to the public are to be made, or may be made, by means of a lottery, gaming device, 
or gift enterprise, and furnishing to dealers a “punch board” or “push card” are enjoined, 
in affirmance of a Federal Trade Commission cease and desist order. This method of 
sale is held to be against public interest because it is in the nature of a gambling game, 
and it is held to be unfair competition becausé it places competitors in the position 
where they must unwillingly adopt such method or run the risk of losing business if 


they refrain from so doing. 


Affirming Federal Trade Commission Order No. 2283. 


Mr. Martin A. Morrison, Assistant Chief Counsel, 
Federal Trade Commission (Mr. W. T. Kelley, 

ief Counsel, Federal Trade Commission, . Mr. 
Henry C. Lank and Mr. James W. Nichol, Special 
Attorneys, Federal Trade Commission, were with 
him on the brief) for petitioner. 

Mr. Arnold L. Guesmer for respondent. 

Before Stone, SANBORN and WooproucH, 


Circuit Judges. 
[Facts] 


Stone, Circuit Judge, delivered the opin- 
ion of the court—This is a proceeding 
brought by the Federal Trade Commission 
for the enforcement of a “cease and desist” 
order entered by it against the respondent. 

Respondent is a manufacturer of candy 
selling its product, in interstate commerce, 
to wholesalers and jobbers. The candy 


was packed in cartons, each containing a 
large number of uniform small candy bars, 
a smaller number of one-quarter pound 
bars, a yet smaller number of one-half 
pound bars and a “push card.” The candy 
is of good quality. The smallest bars are 
of the size and kind usually retailing for 
five cents each. A push card is a stiff 
pasteboard card with covered holes in each 
of which is a concealed number. On the 
card is set forth certain numbers which 
entitle the purchaser (who uncovers one of 
them) to a quarter pound bar and certain 
other numbers entitling to a half-pound 
bar. For five cents, any purchaser ~-:ay 
uncover a number on the card. He may 
secure a number calling for one of the twu 
larger size bars. If he does not, he gets a 
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five cent bar which is reasonably worth 
what he pays. The purchaser may buy a 
five cent bar and pay no attention to the 
card. There is no requirement that the 
purchaser use the card in buying the small 
bars. These cartons of candy are sold by 
the wholesalers and jobbers to retailers 
who may use the card or not in selling 
the candy. 


[Commission order] 


The essential portions of the “cease and 
desist” order are as follows: 


“(1) Selling and distributing to wholesale dealers 
and jobbers, for resale to retail dealers, candy so 
packed and assembled that sales of said candy to 
the general public are to be made, or may be made, 
by means of a lottery, gaming device, or gift enter- 
prise ; 

“(2) Supplying to, or placing in the hands of 
wholesale dealers and jabbers, packeges or assort- 
ments of candy which are used, or may be used, 
without alteration or rearrangement of the contents 
of said packages or assortments, to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or 
distribution of the candy or candy products, con- 
tained in said assortment, to the public; 

he) Supplying to, or placing in the hands of, 
wholesale dealers and jobbers assortments of candy 
together with a device, commonly called a ‘punch 
board’ or ‘push card,’ for use, or which may be 
used, in distributing or selling said candy to the 
public at retail; 

“(4) Furnishing to wholesale dealers and jobbers 
a device, commonly called a ‘punch board’ or ‘push 
card’, either with packages or assortments of candy 
or candy products, or separately, bearing a legend, 
or legends, or statements, informing the purchasing 
public that the candy, or candy products, are being 
sold to the public by lot or chance, or in accordance 
with a sales plan which constitutes a lottery, gam- 
ing device, or gift enterprise.” 


Respondent has filed here its “petition 
to set aside Commission’s order” wherein 
it presents thirty-four challenges to the 


findings, the conclusions or the order of 
the Commission. 


[Keppel case] 

For convenience, we treat the case by 
consideration of the grounds and reasons 
advanced by respondent in its brief why 
the order of the Commission should not 
be enforced but should be set aside. At 
the threshold of our inquiry we are faced 
with a decision of the Supreme Court upon 
a situation so near to this one before us 
that the heavy burden is upon respondent 
to distinguish that case from this one. In 
fact, this is the main task of respondent 
in this litigation and we find it convenient 
to treat most of respondent’s arguments in 
connection therewith. 

The case of Federal Trade Commission v. 
R. F. Keppel & Brother, Incorporated, 291 
U. S. 304, involved against a candy manu- 
facturer using a candy sales plan known as 
the “break and take,’’ which is described 
in the opinion (p. 307), as follows: 


“The break and take assortments are so arranged 
and offered for sale to consumers as to avail of the 
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element of chance as an inducement to the retail 
purchasers. One assortment, consisting of 120 pieces 
retailing at 1 cent each, includes four pieces, each 
having concealed within its wrapper a single cent, 
so that the purchasers of those particular pieces of 
candy receive back the amount of the purchase price 
and thus obtain the candy without cost. Another 
contains 60 pieces of candy, each having its retail 
price marked on a slip of paper concealed within 
its wrapper; 10 pieces retail at 1 cent each, 10 at 
2 cents, and 40 at 3 cents. The price paid for each 
piece is that named on the price ticket, ascertained 
only after the purchaser has selected the candy and 
the wrapper has been removed. A third assortment 
consists of 200 pieces of candy, a few of which have 
concealed centers of different colors, the remainder 
having white centers. The purchasers of the candy 
found to have colored centers are given prizes, 
packed with the candy, consisting of other pieces 
of candy or a package containing lead pencils, pen- 
holder and ruler. Each assortment is accompanied 
by a display card, attractive to children, prepared 
by respondent for exhibition and use by the dealer 
in selling the candy, explaining the plan by which 
either the price or the amount of candy or other 
merchandise which the purchaser receives is affected 
by chance. The pieces of candy in the break and 
take packages are either smaller than those of the 
competing straight goods packages, which are sold 
at a comparable price without the aid of any chance 
feature, or they are of inferior quality.” 


After stating “that the practice com- 
plained of is a method of competition in 
interstate commerce and that it is success- 
ful in diverting trade from competitors who 
do not employ it” (p. 308) and that “a 
practice so widespread and so far reaching 
in its consequences is of public concern” 
(p. 308), the Court discussed and deter- 
mined the unfairness of the method. After 
stating that the case of Federal Trade Com- 
mission v. Winsted Hosiery Co., 258 U. S. 
483, had decided that “A method of com- 
petition which casts upon one’s competitors 
the burden of the loss of business unless 
they will descend to a practice which they: 
are under a powerful moral compulsion not 
to adopt, even though it is not criminal, 
was thought to involve the kind of unfair- 
ness at which the statute was aimed” (p. 
#12) the Court continued (p. 313), as fol- 
Ows: 


“The practice in this case presents the same 
dilemma to competitors, and we can perceive no 
reason for distinguishing between the element of 
chance as employed here and the element of decep- 
tion involved in labelling cotton goods ‘Natural 
Wool’, as in the Winstead case. It is true that the 
statute does not authorize regulation which has no 
purpose other than that of relieving merchants from 
troublesome competition or of censoring the morals 
of business men. But here the competitive method 
is shown to exploit consumers, children, who are 
unable to protect themselves. It employs a device 
whereby the amount of the return they receive from 
the expenditure of money is made to depend upon 
chance. Such devices have met with condemnation 
throughout the community. Without inquiring 
whether, as respondent contends, the criminal stat- 
utes imposing penalties on gambling, lotteries and 
the like, fail to reach this particular practice in 
most or any of the states, it is clear that the prac- 
tice is of the sort which the common law and 
criminal statutes have long deemed contrary to 
public policy. For these reasons a large share of 
the industry holds out against the device, despite 
ensuing loss in trade, or bows reluctantly to what 
it brands unscrupulous. It would seem a gross 
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perversion of the normal meaning of the word, 
which is the first criterion of statutory construction, 
to hold that the method is not ‘unfair’. See Federal 
Trade Comm’n v. Royal Milling Co., supra, at 217; 
Federal Trade Comm’n v. lgoma Lumber Co., 
supra, at 81.” 


From the above statements concerning 
the issues in and the above quotations 
from the Keppel case, appear two matters 
vital here. One of these is that the Court 
broadly asserted that “the element of 
chance as employed” there was an unfair 
method of competition within the Trade 
Commission Act. The other is that the 
“element of chance” there employed would 
seem to be not different in essentials from 
the method employed here. We now turn 
to consideration of the reasons advanced 
by respondent to distinguish this case. 


(1) Respondent contends there is no element of 
“chance” in a true sense present in its method 
because there is no possibility of loss to the con- 
sumer, since he gets five cents worth of good candy 
in any event and may get several times that amount 
for the same money. This distinction is not valid. 
Under the Keppel case, the vice of the method 
there condemned is that the element of chance is 
employed as a factor in competitive sales. While 
most gambling or chance games involve possible loss 
to the player as well as possible gain, it does. not 
change the character of the game as one of chance 
merely to remove the possibility of loss. In fact, 
to remove all possibility of loss would make more 
effective the incentive to play by removing the most 
forceful natural reason to refrain. 

In connection with this same point, respondent 
argues this situation comes exactly within the state- 
ment in the Keppel case (p. 313) that “the statute 
does not authorize regulation which has no purpose 
other than that of relieving merchants from trouble- 
some competition or of censoring the morals of 
business men.’”’ The answer to this argument is that 
the Keppel case determined that the use of elements 
of chance of this character in competitive merchan- 
dising comes within the statute. 


(2) Two further contentions of respondent are 
related in thought and will be treated together. 
They are that even if the method were unethical it 
would not authorize proscription “regardless of 
consequences” to the consuming public but that the 
Commission can act only when there is “‘commercial 
or financial injury to the consuming public.” Essen- 
tially, this presents the question of “‘public interest” 
(required by the Act). It is obvious that no finan- 
cial loss to consumers can result from the method 
employed by respondent. But the Keppel case seems 
to declare, or at least necessarily infer, that there is 
an injury to the consuming public through violation 
of the public policy opposing games of chance and 
to competitors through compelling them to par- 
ticipate in such violation or to lose business. We 
understand the Keppel case as holding that it is in 
the public interest to prevent sales based upon 
games of chance and we hold that the method here 
used involves such a game of chance (Walter H. 
Johnson Candy Co. v. Federal Trade Commission, 
78 Fed. (2d) 717, 718, C. C. A. 7). In a closely 
related contention, respondent asserts that even if 
competitors would be benefited by the order, it should 
not be upheld if it would work a practical disadvan- 
tage to the public. By “public”? respondent means 
small candy manufacturers, retailers and consumers. 
The argument is that this method of selling provides 
an economical and effective method of “advertising” 
which can be and is used by small manufacturing 
concerns which lack the financial resources to com- 
pete with large manufacturers in ordinary advertis- 
ing methods, thus enabling the small concern to 
survive where it otherwise could not or only pre- 
cariously. Further, that this method aids the retailer 


by increasing his volume of sales. Also, it benefits 
the consumer by always giving him full value (both 
in quality and quantity) for his expenditure and at 
the same time affording him an opportunity to 
secure more than his money value. This record 
abundantly establishes that the above advantages— 
financial and otherwise—are the natural results of 
this character of method of selling. However, we 
understand the main grounds for sustaining the order 
in the Keppel case to be the public interest and 
policy in suppressing games of chance and the harm- 
ful effect upon competitors flowing from the use of 
such in sales. If this view is sound, the above 
advantages are impotent to justify this method of 
selling which employs an element of chance (in 
the sense of a gambling chance). 


(3) Under several headings, respondent argues 
that the element of chance involved here has no 
connection with interstate commerce and is, there- 
fore, outside the jurisdiction of the Commission. 
It argues that the use or non-use of the push board 
is entirely within the control of the retailer after 
the carton has ceased to be an article of com- 
merce and is a purely local transaction; that the 
board is entirely separate from the candy which can 
be and sometimes is sold without regard to the 
board; that interstate commerce in so far as respond- 
ent is concerned ceased with receipt of the carton 
| the wholesaler or jobber; that if there is violation 
of public policy, it is purely local and is the affair 
solely of local authorities and not of the Commission. 
These arguments contain really two propositions: 
Interstate commerce and choice of use of the push 
board. Both are met bv the language in Federal 
Trade Commission v. Winstead Hosiery Co., 258 
U. S. 483, 494: “That a person is a wrongdoer who 
so furnishes another with the means of consum- 
mating a fraud has long been a part of the law 
of unfair competition.” Also see Reed, Murdock & 
Co. v. H. P. Coffee Co., 48 Fed. (2d) 817, 819-820, 
C. C. A. 8; Andrew Jergens Co. v. Bonded Products 
Corporation, 21 Fed. (2d) 419, 424, C. C. A. 2; 
Coca Cola Co. v. Gay-Ola Co., 200 Fed. 720, 722, 
C. C. A. 6; Von Mumm v. Frash, 56 Fed. 830, 836, 
C. C. N. Y.; New England Awl & Needle Co. v. 
Marlborough Awl & Needle Co., 168 Mass. 154, 155. 

(4) A further contention is that this method of 
selling ‘fis so old and well established and so well 
understood and so fully approved by the public” that 
an order destroying it should not be sustained. 

The supporting argument is as follows: 

“ ‘There is no bar through lapse of time to a 
proceeding in the public interest to set an industry 
in order by removing the occasion for deception or 
mistake, unless submission has gone so far that the 
occasion for misunderstanding, of for any so wide- 
spread as to be worthy of action, is wholly at an 
end. Competition may then be fair irrespective of 
its origin.’ [Italics inserted by respondent.] 
F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 80. 

In this instance, ‘the occasion for misunderstand- 
ing, or for any so widespread as to be worthy of 
action, is wholly at an end’, even if there ever was 
any such occasion. The people have had over 25 
years of experience with this simple selling and 
advertising’ method and thoroughly understand it, 
and approve it by patronage. It is with them an 
accepted thing. 

In the retailing of goods various customs grow 
up, which the public does not want to have changed 
until it gets ready to make the change itself, which 
it then does without asking anybody’s permission. 

The customary use of this card-system of selling 
and advertising is similar to some other customs, 
new and old. It is like the New Orleans custom of 
giving laignappe. There the retailer’s customer ex- 
pects him to give something extra with the purchase 
made. Here, instead of giving the something extra, 
the customer uses the board to determine whether 
he is going to get something extra by way of the 
larger piece. 

We now hear, over the radio, announcements that 
every third person coming into a specified drugstore 
will get something free. 

Merchants must do things to attract the public. 
They have to deal with the people as they are, 
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They must give them what-pleases them. The people 
have these matters in their own hands. It is not 
for someone else to tell them what they should want. 
They decide that. What they decide should not be 
vetoed or censored, unless it is substantially harm- 
ful, and then the public itself will act. The Supreme 
Court recognizes that practical factor. 

‘In such matters, the public is entitled to get 
what it chooses, though the choice be dictated by 
caprice, or by fashion, or perhaps by ignorance.’ 
PUT Cue Agente Lumber Co., 291 U. S. 67, 78. 

Many persons have no taste for commerce. Hence 
they enter other vocations or the government serv- 
ice. Being without experience as to what appeals 
to the public in merchandising, most of the rough 
and tumble things common to business offend the 
concepts which unfit them for business, and which 
they would have to get rid of if they were to hold a 
job with a commercial concern or were to succeed 
in a business of their own. If people in business 
give the public what it wants, they succeed; if 
they try to bring the public up to genteel ideals, 
they will fail and go broke. Experience has demon- 
strated that. Commercial men have to study closely 
the reactions of the public to their methods. If 
those not experienced in commercial work were to 
enter it, they would discover their error. They would 
learn to give the public what it reacts favorably 
to and approves, not what they think it ought to 
have. That is bound to be the case where people 
have individual liberty to follow their own inclina- 
tions. Bureaucrats think they can regiment the pub- 
lic and make people conform to their ideas; the 
merchant knows he must cater to the public. He 
must design his packages to appeal to the rank 
and file, though his designs may offend the artistic. 
He must use slogans and advertising matter that 
appeal to the rank and file, though they offend the 
literary. When by the use of the card customers 
get the big bar, the bargain becomes more strik- 
ingly realistic to them. The card serves to attract 
their attention and interest. As said by an experi- 
enced newspaper editor, ‘While we should like to 
confine our homage to the god of things as they 
ought to be, we cannot deny homage to the god of 
things as they are, the public.’ ”’ 

What constitutes “public interest” and “unfair 
methods of competition” within the Act is a matter 
of definition through judicial inclusion and exclusion 
declared in the various situations in cases presented 
to the courts. Where the Supreme Court has de- 
termined that a certain situation is within the Act 
(as in the Keppel case) the basis and reasons for 
such inclusion stated by that Court are binding as 
to all similar situations subject to such basis and 
reasoning. The reasons advanced in support of the 
contention just above stated do not distinguish the 
Keppel case. 


_ (5) A further contention is that “there is no evil 
in spending for advertising some of the candy in 
the big pieces.” The supporting argument is as 
follows : 

“It is said that those who get one of the big 
bars for 5¢, get more than the others do. That is 
true in the case of any bargain purchase. The 
consumer who gets one of the big bars is benefited: 
but the one who gets one of the small bars is not 
hurt, because he gets his money’s worth. That lack 
of hurt to anyone is the crucial thing. Consumers 
are not ‘exploited’. 

If the big pieces were eliminated. then the con- 
sumers would not get the advertising expenditure 
and the other advantages of this method, such as 
getting the candy fresher, reduction of price by 
obviating waste and by increasing volume. : 

Then none of the candy would be devoted to ad- 
vertising. All consumers would have to pay in 
Toney: which would go for advertising to someone 
else. 

Is it to the public interest to reduce the oppor- 
tunities and advantages of consumers, so that some 
consumers will get less than they would under the 
system in question? 

If it were possible to get along without advertis- 
ing, we should have an entirely different situation: 
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and it would not then be necessary to use the big 
bars. 23 

If it were not necessary to have advertising, to 
ay rent, or to pay taxes, no doubt everyone could 
e given still larger bars for S¢ each. | However, we 
have to deal with the situation as it is. : 

The retailer’s customers know that some get the 
large bar for 5¢. Thus they are informed how much 
candy is devoted to advertising, a thing they could 
not know if other advertising methods were used. 

The method is in all respects beneficial to the 
consumers. Hence, they like it and approve it.” 

The “evil”, if it be such, of this selling method 
is not that the larger pieces of candy are given 
away but that the entire sales method is a game 
of chance and such method has been declared 
within the Act by the Supreme Court in the Keppel 
case. 

(6) Another contention is that the ‘moral objec- 
tion to including push cards in their cartons’ by: 
some manufacturers furnishes no ground for action 
by the Commission. Obviously, action by the Coim- 
mission cannot rest solely upon moral or ethicai 
views of competitors. However, there is here some- 
thing beyond the mere views of others in the trade. 
There is the public view and public policy against 
gambling and games of chance and that public 
policy is given full force in the Keppel case (Walter 
H. Vohihen Candy Co. v. Federal Trade Commis- 
sion, 78 Fed. (2d) 717, 718, C. C. A. 7). 

(7) Respondent urges that the Keppel (as well as 
other cases) is unlike this one in that it involved 
exploitation of consumers (particularly children) 
through under size and under quality candy. Un- 
doubtedly, the exploitation of children by the under- 
weight and inferior quality of candy was a consid- 
eration in the Keppel case opinion but we think the 
Supreme Court did not regard such consideration 
as essential to the result reached by it (Hofeller v. 
eran Ie Commission, 82 Fed. (2d) 647, 648, 


Review of evidence 


Respondent urges that it is the duty of 
this Court to examine the evidence before 
the Commission and to determine for itself 
whether such evidence “supports” (15 U. S. 
C. A., Section 45, p. 255) the findings 
of the Commission upon which its order is 
based. We find no necessity to determine 
this point of law. There is no dispute in 
the evidence as to the method of sales used 
by respondent nor as to any other fact 
necessary to full consideration of the vari- 
ous propositions and contentions advanced 
by respondent and treated hereinabove. 
The differences here are as to inferences 
from facts and as to rules of law. 


Validity of Act 


Respondent challenges the validity of 
the Act. This it does under two headings. 
The first is really not a true challenge 
of the Act but rather a contention that the 
order is directed against actions which are 
no part of interstate commerce. Of course, 
if such actions were intrastate purely, as 
contended, they would be outside the Act 
itself. Hereinbefore, we have determined 
such actions to be within interstate com- 
merce. 

The other and accented challenge is that 
the Act is invalid because it combines in 
the Commission the functions of complain- 
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ant, prosecutor and judge. This matter 
has been determined against the position 
‘of respondent in several cases (Federal 
Trade Commission v. Klesner, 280 U. S. 19, 
27; Chamber of Commerce v. Federal Trade 
Commission, 280 Fed. 45, 48 C. C. A. 8; 
Federal Trade Commission v. McLean & Son, 
84 Fed. (2d)- 910, 912, C. C. A. 7; National 
Harness Mfrs’ Ass'n v. Federal Trade Com- 
mission, 268 Fed. 705, 707, C: C. A. 6; Sears, 
Roebuck & Co. v. Federal Trade Commission, 
258 hed. 307 eo llesCs OAR): 


Conclusion 


We conclude that this case is ruled by 
the Keppel case. We so conclude since we 


construe the Keppel case to determine that 
a method of sale which employs the ele- 
ment of chance as: an essential feature 
is against public interest because it is inj 
the nature of a gambling game and that. 
such a method is unfair competition be- 
cause it places competitors in the position 
where they must unwillingly adopt such 
method or run the risk of losing business 
if they refrain from so doing. Since we 
are unable to distinguish, in essentials, the 
situation in this case from the one pre- 
sented in the Keppel case, the enforcement 
of the order of the Commission here in- 
volved will be ordered and the petition 
to set aside the order will be denied. 


{7 55,149] Henry C. Hill, Warden, United States Northeastern Penitentiary v. 


United States ex rel. Joseph Weiner. 
Supreme Court of the United States. 


February 1, 1937. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Third 


Circuit. 


It is held that contempt of a decree enjoining violation of the Anti-Trust laws, ren- 
dered in a suit brought by the United States, can be punished by imprisonment in excess 


of six months. 


Section 22 of the Clayton Act, which establishes a maximum imprison- 


ment of six months, is held to be limited to suits by private litigants under the provi- 


sions of Section 24. 


Mr. Justice SUTHERLAND delivered the 
opinion of the Court. 


[Facts] 


The relator, Weiner, was convicted in a 
federal district court for violating a de- 
cree entered against him and numerous 
others by that court in a suit in equity 
brought by the United States under the 
Sherman Anti-Trust Act. Title 15 U.S. C. 
§1, 2, 4. He, with others, was charged by 
information with the commission of several 
specified acts in violation of the decree, 
constituting criminal contempts. Upon a 
trial before the court sitting without a 
jury, he was found guilty and sentenced 
for certain of the contempts to imprison- 
ment for six months in the House of De- 
tention, and for other contempts for two 
years additional in the penitentiary. Upon 
his application and consent, the first part 
of the sentence was increased from six 
months in the House of Detention to a 


* Sec, 21. Any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or com- 
mand of any district court of the United States or 
any court ah the District of Columbia by doing any 
act-or thing therein, or thereby forbidden to be done 
by him, if the act or thing so done by him be of 
such character as to constitute also a criminal offense 
under any statute of the United States or under the 
laws of any State in which the act was committed, 
shall be proceeded against for his said contempt as 
hereinafter provided. [Title 28 U. S. C. § 386.] 


year and a day in the penitentiary, but to 
run concurrently with the two years’ im- 
prisonment. 

On June 5, 1935, he was committed to the 
penitentiary. At the end of eleven months, 
he applied by petition to another federal 
district court to be discharged on habeas 
corpus, on the ground that the first court 
was without power to sentence him for a 
period of more than six months; and, hav- 
ing served that long, that he was entitled 
to be set at liberty. ject 

The district court acceptéd that view, 
granted the writ, and ordered the relator 
discharged. 11 F. Supp. 195. Upon ap- 
peal, the court below affirmed the order. 
84 F. (2d) 27. 


[Clayton Act sections involved] 


The case involves a consideration of § 21, 
22 and 24 of the Clayton Act, Title 28 
U. S. C. § 386, 387 and 389.* Section 21, 
so far as pertinent, provides that any per- 


SOCCH Coit 280 In all cases within the pur- 
view of this Act such trial may be by the court, or, 
upon demand of the accused, by a jury; . . . 

If the accused be found guilty, judgment shall be 
entered accordingly, prescribing the punishment, 
either by fine or: imprisonment, or both, in the dis- 
cretion of the court. Such fine shall be paid to the 
United States or to the complainant or other party 
injured by the act constituting the contempt, or may, 
where more than one is so damaged, be divided or 
apportioned among them as the court may direct, 
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son who shall willfully disobey any lawful 
decree of the federal district court by do- 
ing any act or thing thereby forbidden to 
be done by him, if of a character to con- 
stitute also a criminal offense under any 
statute of the United States or laws of any 
state in which the act was committed, shall 
be proceeded against as thereafter pro- 
vided. Section 22 provides for trial by the 
court or, upon demand of the accused, by 
a jury. If found guilty, punishment is to 
be either by fine or imprisonment or both, 
in the discretion of the court, “but in no 
case shall the fine to be paid to the United 
States exceed, in case the accused is a nat- 
ural person, the sum of $1,000, nor shall 
such imprisonment exceed the term of six 
months.” . Section 24, however, provides 
that “nothing herein contained [§21, 22, 
23, 25] shall be construed to relate to con- 
tempts committed in disobedience of any 
lawful . .. decree... entered in any suit 
or action brought or prosecuted in the 
name of, or on behalf of, the United States, 
but the same, and all other cases of con- 
tempt not specifically embraced within sec- 
tion twenty-one ... may be punished in 
conformity to the usages. at law and in 
equity prevailing on October 15, 1914.” If 
§ 24 applies, the sentence was within the 
statutory authority of the court. 


[Sec. 24 limits Sec. 22 to private suits] 


First. The court below held, and relator 
here contends, that the limitation of im- 
prisonment to six months is not affected 
by the provisions of §24. A similar ques- 
tion was before this court in United States 
v. Goldman, 277 U. S. 299, and was there 
decided contrary to the views of the court 
below. In that case, an information was 
presented by the United States to a federal 
district court, charging Goldman and oth- 
ers with criminal contempts committed by 
acts in violation of an injunction decreed 


by that court in an equity suit brought by 
the United States. The information was 
dismissed on the ground that under § 25 
of the Clayton Act, the prosecution was 
barred by the statute of limitations. This 
court reversed. Section 25 provides that 
no proceeding for contempt shall be insti- 
tuted unless begun within one year of the 
act complained of; but we held that the 
specific exception contained in § 24—“noth- 
ing herein contained”—applied to all pro- 
visions of the act relating to prosecutions 
for criminal contempts, and therefore ap- 
plied to §25, “as well as to the other 
sections,” and that the one-year limitation 
prescribed by § 25 was without application 
to a case brought for the disobedience of 
a decree entered in a suit prosecuted by the 
United States. 

That decision controls here. The object 
of § 24 clearly was to limit the application 
of the provisions of § 22, and the other sec- 
tions named, to prosecutions for contempt 
arising out of cases instituted by private 
litigants. 


[No undue discrimination] 


Second. We find nothing in the further 
contention that this view of the statute 
results in a discrimination in the matter of 
punishment so arbitrary as to deny due 
process of law to relator. Whatever may 
be the restraint against discriminatory 
legislation imposed by the due process of 
law clause of the Fifth Amendment, it is 
not encountered by the legislation here. 
The constitutional power of Congress to 
prescribe greater punishment for an offense 
involving the rights and property of the 
United States than for a like offense in- 
volving the rights or property of a private 
person reasonably cannot be doubted 
Compare Pace v. Alabama, 106 U. S. 583. 


Judgment reversed. 


but in no case shall the fine to be paid to the United 
States exceed, in case the mecused is a natural per- 
son, the sum of $1,000, nor shall such imprisonment 
4 the term of six months. [title 287 U2 SC: 

Sec. 24. Nothing herein contained [that is in 
§ 21, 22, 23, 25] shall be construed to relate to con- 
tempts committed in the presence of the court, or so 
near thereto as to obstruct the administration of 
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justice, nor to contempts committed in disobedience 
of any lawful writ, process, order, rule, decree, or 
command entered in any suit or action brought or 
prosecuted in the name of, or on behalf of, the 
United States, but the same, and all other cases 
of contempt not specifically embraced within section 
twenty-one of this Act, may be punished in con- 
formity to the usages at law and in equity prevailing 
on October 15, 1914. [Title 28 U. S. C. § 389.] 
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[1 55,150] Dr. Miles California Co. v. Sontag Chain Stores Co., Ltd. 
California Supreme Court, January 20, 1937. 


_The Court sustains a suit asking for an injunction restraining defendant fror 
selling plaintiff’s trade-marked articles at prices lower than those established in con- 
tracts between plaintiff and other dealers under the California Fair Trade Act. 


[Counsel] 


For Appellant—Newlin & Ashburn, Edward S. 
Rogers. 

Amici Curiae for the Stationers Association of 
Saaee California, etc.—Landels, Weigel & 
‘Crocker. 


For Respondent—Loeb, Walker & Loeb; Herman 
S. Selvin, of Counsel. 


[Facts] 


Waste, C. J.—Plaintiff prosecutes this 
appeal from a judgment of dismissal en- 
tered after a demurrer to its amended 
complaint had been sustained. The action 
was brought to restrain defendant from 
selling plaintiff's trademarked articles at 
cut-rate prices, and in violation of a sys- 
tem of contracts, of which defendant had 
knowledge, between plaintiff and its dis- 
tributors, both wholesale and retail, fixing 
the resale price of plaintiff’s products. The 
complaint alleges that defendant was ten- 
dered such a contract but refused to exe- 
cute it. The activities of defendant are 
described in detail, and it is alleged that 
such tactics have been indulged in for the 
purpose of inducing other distributors to 
break their contracts with plaintiff. The 
relief: prayed for is that defendant be en- 
joined from selling plaintiff’s trademarked 
articles at prices less than the resale price 
fixed by plaintiff in its contracts with other 
distributors. 


The amended complaint was filed in Au- 
gust, 1932, and judgment ot dismissal was 
entered in January, 1933. Subsequent to 
the rendition of the judgment herein, the 
legislature amended the Fair Trade Act 
(Stats. 1931, p. 583) by adding thereto sec- 
tion 1% (Stats. 1933, p. 793). This amend- 
ment prohibits the selling of any trade- 
marked commodity at less than the price 


stipulated in resale contracts such as are 
described in the complaint “whether the 
person so... . selling is or is not a party 
to such contract,” and defines such activi- 
ties as unfair competition, and permits in- 
junctive relief. It is obvious that if the 
1933 amendment is applicable to the in- 
stant case, and if it is constitutional, plain- 
tiff is entitled to the relief prayed for. This 
is conceded by respondent. 


[Change of law] 

In Tulare Dist. v. Lindsay-Strathmore 
Dist., 3 Cal. (2d) 489, 527, we had occasion 
to review at length the question as to the 
effect, on an appealed case, of a change in 
the law pending the appeal. After an ex- 
tensive review of the authorities it was 
held that “whatever may be the law appli- 
cable to appeals generally, the rule is well 
settled that on appeals involving injunction 
decrees, the law in effect when the appel- 
late court renders its opinion must be ap- 
plied.” 


[Constiiutionality] 


The constitutionality of section 14% of 
the Fair Trade Act was upheld by this 
court in Max Factor & Co. v. Kunsman, 3 
Cal. (2d) 446, and in Pyroil Sales Co., Inc., 
v. The Pep Boys, 3 Cal. (2d) 784. These 
cases were affirmed by the United States 
Supreme Court in December of 1936 (57 
Sup. Ct. Rep. 147) upon the authority of 
Old Dearborn D. Co. v. Seagram-Distilers 
Corp., 57 Sup. Ct. Rep. 139. 

For the foregoing reasons, and upon the 
authority of the above cases, the judgment 
appealed from is reversed. 

We concur: Langdon, J., Shenk, J. 
Thompson, J.. Curtis, J., Seawell, J. 


{7 55,151] Federal Trade Commission v. National Biscuit Company. 
United States District Court, Southern District of New York. February 16, 1937. 


The power of the Federal Trade Commission to compel disclosure of information 
from persons under Section 6(a) of the Federal Trade Commission Act and under 
Fublic Resolution 61, 74th Congress, authorizing an investigation of agricultural income, 
ig not limited to disclosures relating to breaches of the law in or affecting interstate 
commerce, but is for the purpose of enabling Congress to frame legislation, and a writ 
of mandamus will issue to compel a biscuit manufacturer to furnish information as to 
total volume of sales and as to transactions with particular customers. 
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[Counsel] 


LAMAR HARDY, United States Attorney. 
RUSSELL HARDY, Special Assistant to the 
Attorney General. 


DAVIS POLK WARDWELL GARDINER & 
REED, Attorneys for Respondent, By John W. 
Davis, Of Counsel. 


[Court proceedings] 


Gopparp, District Judge: The Federal 
Trade Commission on September 2, 1936 
filed a petition praying for an alternative 
writ of mandamus commanding the re- 
spondent, the National Biscuit Company, 
to furnish and file with the Federal Trade 
Commission, the petitioner, certain infor- 
mation regarding its business. After notice 
to respondent and a hearing, the writ was 
issued on September 16, 1936. The writ 
commanded the National Biscuit Company 
to show cause why it should not furnish 
the Federal Trade Commission with the 
information called for in certain blank 
forms, schedules and questionnaires which 
were attached to and made a part of the 
writ. On the return of the writ, the re- 
spondent filed its Answer and Objections 
to the petition with its reasons for refusing 
to furnish the information and the Com- 
mission filed and served its Objections to 
respondent’s Answer and Objections in the 
form of a general demurrer. 


[Investigation of agricultural income] 


It appears from the papers filed that the 
Federal Trade Commission bases its au- 
thority and demand for the information 
sought on a Resolution passed by both 
Houses of Congress and approved by the 
President on August 27, 1935 (Public Reso- 
lution 61—74th Congress) “Authorizing the 
Federal Trade Commission to make an 
investigation with respect to agricultural 
income and.the financial and economical 
conditions of agricultural producers gener- 
ally,’ for the purpose of enabling Congress 
to “to consider whether new legislation 
should be enacted or existing legislation 
amended on any of the subjects referred 
to.” The Resolution is somewhat lengthy 
and it is unnecessary to set it forth here in 
full. It required the Commission to make 
an investigation to ascertain the facts with 
regard to the causes of the unequal dis- 
tribution between the farmer and others of 
the income from the principal farm prod- 
ucts, particularly as to the existence of 
certain supposed causes of this condition 
which are described in the resolution as 
concentration of control, combinations and 
monopolies, price fixing and manipulation. 
Included in the preamble of the Resolution 
is the following: 


“Whereas it is charged that through the pay- 
ment of high and excessive salaries and other de- 
vices said middlemen, warehousemen, processors, 
manufacturers, packers, and others escape just taxa- 
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tion by the United States, that said salaries tend 
unduly to diminish the tax revenues of the United 
States and tend to burden and restrain interstate 
and foreign commerce in farm products, and to 
divert and conceal the earnings and profits of the 
concerns paying said salaries, and that by various 
devices those receiving said salaries escape their 
just share of Federal taxation * Aide 

and the Commission was directed to inves- 
tigate and report upon the salaries received 
by the officers of such companies and 


“The extent to which said corporations avoid 
income taxes, if at all, and the extent to which 
officers receiving such salaries paid income taxes 
thereon.” 


[Questionnaires issued] 


On September 19, 1935 the Federal Trade 
Commission, purporting to act pursuant to 
the authority of this Resolution, resolved 
to “investigate and report at the next ses- 
sion of Congress” upon the matters re- 
ferred to in the Resolution, and on. February 
4, 1936 the National Biscuit Company re- 
ceived from the Federal Trade Commission 
two questionnaires designated as Schedule 
A-7 and Schedule B. At the head of each 
of these schedules was the following: 


“This schedule is called for under the terms oi 
Section 6 (a) of the Federal Trade Commission 
Act, copy of which is annexed, and of S. J. Reso- 
lution 9, 74th Congress, First Session, approved 
August 27, 1935, authorizing and directing the Fed- 
eral Trade Commission to investigate and report at 
the next session of Congress the extent of the 
increases or decreases in recent years in the in- 
come of principal corporations engaged in the sale, 
manufacturing, warehousing, and/or processing of 
the principal farm products and of other principal 
sellers = compared with the decline in agri- 
cultural income including the amount and_ per- 
centage of such changes, etc., copy of which is 
enclosed. 

Your Attention is directed to Section 10 of the 
Federal Trade Commission Act providing penalties 
for false reports and for failure to file reports.” 


No charge of any violation of law by the 
National Biscuit Company was made in 
either of the questionnaires which was the 
only notice respondent received as to the 
subject and purpose of the inquiry. 


[Business of respondent} 


The petition alleges and the return ad- 
mits “that National Biscuit Company 
directly and through numerous corpora- 
tions owned and controlled by it, has been 
purchasing, producing, manufacturing, sell- 
ing, distributing, transporting, and shipping, 
in, from, to and through the several States 
in and in connection with commerce among 
the States, substantial quantities of food 
products, farm products, and products made 
from farm products, that is to say, wheat 
flour, sugar, molasses, milk, butter, cheese, 
eggs, raisins, peanuts, bread, biscuits, cakes, 
crackers, and other bakery products and 
other commodities to petitioner unknown.” 
But in the return respondent alleges “that 
in addition to the business therein described 
a large and substantial portion of respond- 
ent’s business, such as, the manufacturing 
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and processing of the commodities and 
products which it sells and the sales of 
products within the confines of a single 
State,,is purely intrastate in character and 
has no direct effect upon intrastate com- 
merce or the interstate business conducted 
by respondent.” 


[Objections of respondent] 


In its Answer and Objections to the 
petition, respondent alleges: 


“13. That the compulsory disclosure of the con- 
fidential information which petitioner seeks to exact 
from the respondent, including the dissemination in 
the trade of -said information relating to respond- 
eut’s business with particular customers and to re- 
spondent’s total volume of business, would place 
respondent at a distinct disadvantage in competing 
with its business rivals and in dealing with its 
customers and would otherwise impose a_ great 
hardship on respondent in excess of the legitimate 
public purpose, if anv. to be served by the dis- 
closure of said information.” 


It is also alleged that respondent has 
been at all times and is now ready and 
willing to answer the questionnaires in- 
volved in this proceeding on the condition 
that the information in such answers would 
not be disclosed to the public or to com- 
petitors or customers of the respondent, 
‘but that the Federal Trade Commission 
has as yet been unable or unwilling to 
assure respondent that said information 
would be confidential. 


The schedules received by the National 
Biscuit Company in substance called for 
the following information: 


“SCHEDULE A-7 


(Bread and Bakery Products) 

Question (1) The number of barrels of wheat 
flour purchased in the year 1935 from each of 
various types of distributors such as brokers, mill 
agents, wholesale grocers, jobbers, including own 
flour mills. 

Question (2) The names and addresses of the 
five principal companies in each group from whom 
you purchased wheat flour during the period re- 
ported in Question (1). 

Question (3) The amount of your purchases of 
wheat flour in the year 1935 in quantities and dol- 
lars from each. of a list of companies including 
General Mills, Inc., Pillsbury Flour Mills and 
others, and then your purchases from all other 
companies, the total being your total wheat flour 
purchases in quantities and dollars. 

Question (4) The quantity of bread in pounds 
and the net dollar sales of all other bakery prod- 
ucts sold in the year 1935 to each of various types 
of customers including chain stores, cooperative and 
voluntary chains, etc. and then sales to all other 
types of consumers, the total béing your total sales 
of bread and all other bakery products in the year 
1935. 

Question (5) The names and addresses of the 
five principal companies in each of certain groups 
of distributors to whom you sold wheat flour bread 
in the year 1935 and ‘the amount of net sales in 
quantities and dollars sold to each.” 


On April 1, 1936 respondent supplied the 
Federal Trade Commission with the infor- 
mation requested in this schedule with the 
exception of that called for in Questions 


(4) and (5). 


“SCHEDULE B 


(Manufacturers and/or Processors of 
é Farm Fpesuets) 

Question (1) List of all subsidiary companies in- 
cluded in your report. 

Question (2) The quantity and dollar value of 
all wheat flour, other flour, wheat and other ma- 
terials purchased in the year 1935 and the quan- 
tity and dollar value of the portion thereof resold 
without further processing. 

_ Question (3) Net sales of bread, flour and wheat 
in quantities and dollars and the net dollar sales 
of all other products for the year 1935 divided 
according to whether sold without further process- 
ing or whether manufactured or processed by you. 

Schedule 3(A) Cost of products bought and re- 
sold without further processing or manufacturing 
and then your net cost of materials entering into 
manufactured products sold. 

Question (4) Names of predecessor companies 
whose data are included in following questions 5 
to 9 inclusive. i 

Question (5) Consolidated balance sheets of your 
company and subsidiaries for the years 1914, 1917, 
1920, 1923, and 1926, and net sales for the same 
periods. | 

Question (6) Amounts of capital stock and bonds 
at par value issued in each of the years from 1914 
to 1935 inclusive and the purpose for which the 
same were issued. 

Question (7) The amounts of additions to and 

deductions from surplus and the causes thereof in 
detail in each of the years 1914 to 1935 inclusive. 
_ Question (8) Consolidated Assets and Liabilities 
in detail including all subsidiary companies, con- 
trolled companies and predecessor companies for 
the years 1928 to 1935 inclusive. 

Question (9) Consolidated Income and Expense 
Statements in detail including all subsidiary com- 
panies, controlled companies and predecessor com- 
panies for the years 1929 to 1935 inclusive. 

Question (10) Name, position, annual cash sal- 
ary and other compensation paid to each officer of 
een coppers see for the years 1929 to 1935 in- 
clusive.” 


On May 8, 1936 respondent returned to 
the Federal Trade Commission Schedule 
B, having answered all the questions in 
that schedule except Questions (3), (3A), 
(5), and so much of Question (9) as called 
for information with respect to the amount 
of total sales and total cost of goods sold, 
and Question (10). 

The respondent contends that the com- 
pulsory disclosure of information now de- 
manded would constitute an unreasonable 
search and seizure in violation of the 
Fourth Amendment of the Constitution of 
the United States; that the Congress has 
not authorized the Federal Trade Commis- 
sion to demand, or this court to compel 
the disclosure of this information involved 
in this proceeding; also that the questions 
which respondent have not answered have 
no direct connection with interstate com- 
merce or with any violation of law, and 
that the questions concern respondent’s 
intrastate as well as its interstate activities. 

The respondent also takes the position 
that from the Commission’s refusal to 
assure respondent that any of this informa- 
tion now sought will be used*tonfidentially, 
it is to be inferred that the Commission 
will, or at least is likely, to publish all of 
it and that respondent knows of no means 
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of preventing the Commission trom doing 
so, if it obtains the information. 


[Commission authorized to compel 
disclosure} 


Taking up first the question whether 
Congress has authorized the Commission 
to compel the disclosures to be made. 


Section 4 of the Joint Resolution provides: 
“For the purpose of carrying out this resolution 
the Federal Trade Commission, the Attorney Gen- 
eral, and the courts of the United States shall 
have and may exercise all of the powers and juris- 
diction severally conferred upon them by the Act 
entitled ‘An Act to create a Eederal Trade Com- 
mission, to define its powers and duties, and for 
other purposes,’ approved September 28, 1914.” 


Section (a) (b). of the Federal Trade Com- 
mission Act (15 U.S. C. A. § 46) provides 
that it shall have power— 


“INVESTIGATION OF CORPORATIONS. (a) 
To gather and compile information concerning, and 
to investigate from time to time the organization, 
business, conduct, practices, and management otf 
any corporation engaged in commerce, excepting 
banks and common carriers subject to the Act to 
regulate commerce, and its relation to other cor- 
porations and to individuals, associations, ahd part- 
nerships. 

REPORTS BY CORPORATIONS. (b) To re- 
quire, by general or special orders, corporations en- 
gaged in commerce, excepting banks, and common 
carriers subject to the Act to regulate commerce, 
or any class of them, or any of them, respectively, 
to file with the Commission in such form as the 
Commission may prescribe annual or special, or 
both annual and special, reports or answers in 
writing to specific questions, furnishing to the Com- 
mission such information as it may require as to 
the organization, business, conduct, practices, man- 
agement, and relation to other corporations, part- 
nerships, and individuals of the respective corpo- 
rations filing such reports or answers in writing. 
Such reports and answers shall be made under 
oath, or otherwise, as the Commission may pre- 
scribe, and. shall be filed with the Commission 
within such reasonable period as the Commission 
may prescribe, unless additional time be granted 
in any case by the Commission.”’ F 


Section 9 of the Act (Title 15 U. S. C. A. 
$49) in the fourth paragraph provides— 


“Upon the application of the Attorney General 
of the United Sistas: at the request of the Com- 
mission, the district courts of the United States 
shall have jurisdiction to issue writs of mandamus 
commanding any person or corporation to comply 
with the provisions of this subdivision of this chap- 
ter or any order of the Commission made in pur- 
suance thereof.” 


[Information relevant to legislation] 


Respondent takes the position that the 
power of the Commission to compel infor- 
mation must therefore be limited to dis- 
closures relating to breaches of the law 
which cccur in or which directly affect 
interstate commerce. This, I think, is not 
so. On the contrary, it seems to me that 
the Joint Resolution reflects the intention 
of the Congress to authorize the Commis- 
sion to exercise similar powers for the 
purpose of securing the desired information 
relevant to the various named subjects on 
which legislation is contemplated. Unless 
the Congress intended to give the Com- 
mission additional power for the purpose 


of securing the information, Section 4 of 
the Joint Resolution was unnecessary, for 
the Commission already had authority to 
demand the facts relating to a breach of 
the law. 

It was alleged in the petition and ad- 
mitted in the petition that respondent was 
engaged in interstate commerce in a sub- 
stantial degree in the various commodities. 

The Fourth Amendment to the Constitu- 
tion of the United States is not violated 
by Congress conducting an inquiry and 
compelling the production of testimony 
concerning matters on which it is essential 
that Congress be infornfed in order to 
frame legislation. McGrain v. Daugherty, 
Palas 10S Sry SSIs). 

The Joint Resolution stated “that the 
Congress should consider whether new 
legislation should be enacted on existing legis- 
lation amended on [or] any of the subjects 
hereinbefore described and in aid thereof 
should be informed on all of said subjects.” 

Certainly burdens on interstate com- 
merce, monopolies, and taxation referred 
to in the Joint Resolution, are subjects 
under the control of the Congress and upon 
which it is.entitled to information. It is 
true that the facts requested do include 
some information regarding respondent’s 
activities that are not solely interstate, but 
the presumption is that the Congress in- 
tends to make use of all the facts obtained 
in aid of legislation affecting interstate 
commerce only. In the judgment of the 
Congress the information requested does 
directly relate to interstate commerce and 
lack of such relation is not so clearly non- 
existent as to justify the court in saying 
to the contrary. This is a matter for the 
Congress to decide, at least in the first 
instance. Stafford v. Wallace, 258 U. S. 521. 

To support its position respondent relies 
largely upon Federal Trade Commission v. 
American Tobacco Co., 264 U. S. 298. But 
in that case the question was—has the Fed- 
eral Trade Commission an unlimited right 
to obtain the books and records of a cor- 
poration with reference to a possible exist- _ 
ence of unfair competition in violation of 
the Federal Trade Commission Act? Any 
question regarding the power of the Con- 
gress to obtain information for legislation 
purposes was eliminated, and the writs of 
mandamus seem to have been denied on 
the ground that the demands were too 
broad and not only included records and 
papers that were relevant, but those which 
clearly were not. In the case at bar the 
demand is for information deemed by the 
Congress to be relevant to future legis- 
lation on subjects within its jurisdiction. 


[Mandamus compelling information] 


Accordingly, I think the writ of man 
damus must be allowed. 
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[7 55,152] F. A. D. Andrea, Inc., v. Radio Corporation of America. 


United States Circuit Court of Appeals, for the Third Circuit. 


16, 1937. 


Filed February 


Appeal from the District Court of the United States for the District of Delaware. 


Section 16 of the Clayton Anti-Trust Act, granting injunctive relief from violation 
of the Anti-Trust Laws, is held not to sustain a suit to compel a patentee to issue a 
license to plaintiff on the ground that patentee has denied plaintiff a license in further- 
ance of an alleged conspiracy to restrain trade by a system of pooling patents. 


Opinion 
Before Burrincton, Davis and THompPson, 
Circuit Judges. 
_ Per Curram. In the final analysis, this 
is a bill praying a mandamus ordering a 
defendant who owns patents, but has no 
trust or contractual! relation with the plain- 
tiff, to grant licenses thereunder. On 
hearing, the court below, following its 
opinion, reported in — to which reference 
avoids needless repetition of the facts in 
the case—dismissed the bill. Thereupon 
plaintiff took this appeal. 


[Question involved] 
As stated in its brief, the question in- 
volved is whether a patent owner who is 
in an alleged dominating and controlling 


position “with respect to a poof or combi- 
nation of all of the pertinent patent rights 
to all of the large companies of the in- 
dustry, can be compelled by Court decree 
(under the provisions of Section 16 of the 
Clayton Act) to grant plaintiff a license 
under the patents of the pool on the same 
terms and conditions that such licenses 
have been granted to others.” 


[Right to license denied} 


After argument and consideration had, 
we find ourselves in accord with the trial 
Judge’s reasoning and construction, and as 
a further opinion would be but an attempt 
by this court to clothe in different wording 
what has been already said by the court 
below, we limit ourselves to affirming the 
court’s decree on its own opinion. 


[1 55,153] National Silver Company v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. 


March 1, 1937. 


The Court affirms an order of the Federal Trade Commission directing a seller of 


silverware to cease stamping, branding, or advertising silverware with the term “sec- 
tional overlay” when in fact it does not have an extra deposit of silver at the points of 
wear. Petitioner’s contention that the sectional overlay is visible to the naked eye is 
overruled on the ground that a purchaser is not by law charged with the duty of making 
a critical inspection of the product to be guided by his own judgment. A mere discon- 
tinuance of the unfair competition method is no defense nor is it sufficient to deny the 
enforcement order particularly where the petitioner insists it has the right to continue. 


Affirming cease and desist order in Federal Trade Commission Complaint No. 2512. 


Before: Manton, A. N. Hann and CHASE, 
Circuit Judges. 

Petition to review an order of the Fed- 
eral Trade Commission. The National Sil- 
ver Company files the petition. Order 
sustained. 


[Counsel] 


Brill, Bergenfeld & Brill, Attorneys for Petitioner. 
Abraham Brill, Frank F. Bergenfeld, Herbert Baer 
Brill, of Counsel. 

W. T. Kelley, Chief Counsel, Federal Trade Com- 
mission. Martin A. Morrison, Asst. Chief Counsel. 
John Darsey, James W. Nichol, Special Attorneys, 
Attorneys for Respondent. 


[Review sought] 


Manton, Circuit Judge. This petition 
seeks a review of an order by the respond- 


ent directing the petitioner, who is engaged 
in the sale of silverware, to cease and 
desist “Representing through the use of the 
term ‘sectional overlay’ or any term, word 
or phrase of like import or meaning, in 
advertisements or printed matter or in 
stamping or branding of its said silver- 
ware, or in any other manner whatsoever, 
that said silverware has extra deposits of 
silver at the points of wear, where such 
is not the case.’’ In this proceeding, pur- 
suant to §5 of the Federal Trade Commis- 
sion Act (38 Stat. 719, 15 U. S. C. A. 45), 
the Commission found on sufficient evi- 
dence that “in promoting the sale of its 
‘Martha Washington’ pattern of silverware, 
the respondent (petitioner) caused the 
quality mark or words ‘sectional overlay’ 
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to be stamped pn each and every piece of 
said pattern, when in truth and in fact 
the ornamental pieces of said sets of sil- 
verware did not have an extra deposit of 
silver at the points of wear so as to be 
properly represented, designed or referred 


>” 


to by the quality mark ‘sectional overlay’. 


[Term “sectional overlay’] 


The Commission further found that 
through long usage, the term “sectional 
overlay” used in association with silver- 
ware had become known by the trade and 
purchasing public to mean an extra deposit 
of silver at the points of wear and that it 
indicated a quality mark denoting addi- 
tional value in the silverware. It found 
that the practice of the petitioner in stamp- 
ing the term “sectional overlay” upon its 
ornamental pieces of silverware was mis- 
leading, had the capacity and tendency to de- 
ceive purchasers into buying what they did not 
intend to buy. Moreover, that in so doing, 
the petitioner placed in the hands of whole- 
3alers or retailers the means of deceiving 
ultimate purchasers; that the petitioner 
thus unfairly competed in trade in inter- 
state commerce to the prejudice of the 
public in violation of §5 of the Federal 
Trade Commission Act. 


[Findings] 


Pursuant to § 5, petitioner filed this peti- 
tion seeking to set aside the order. Our 
duty therefore is to examine the record to 
ascertain whether the findings are supported 
by the evidence. -F..T. C. v. Curtis Pub. Co., 
260 U. S. 568; F. T. C. v. Paramount Famous- 
Lasky Corp., 57 Fed, 2, 152 (CCA 2). To 
sustain the order of the Commission, it is 
essential to find that the methods used are 
unfair and that they are used in interstate 
commerce and that the proceeding insti- 
tuted for a cessation thereof is in the in- 
terest of the public. 

Petitioner admits it is engaged in inter- 
state commerce. We therefore inquire into 
the evidence of unfair competition and pub- 
lic interest. The Commission found “sec- 
tional overlay” to mean in the trade a 
quality mark denoting additional value in 
silverware. This finding, supported by 
‘evidence, is conclusive. F. T. C. Act, §5; 
F. T. C. v. Winsted Hosiery Co., 258 U. S. 
483; F. T. C. v. Algoma Lumber Co., 291 
U. S. 67. Misleading representation of a 
product constitutes an unfair method of 
competition within the intent of §5. F. T. C. 
v. Winsted Hosiery Co., supra; Indiana 
Quartered Oak Co. v. F. T. C., 26 Fed. 2, 340 
(CCA 2). cert. den. 278 U. S. 623. 
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On this record, it is established that the 
petitioner who sells silverware in inter- 
state commerce caused its silver known as 
the “Martha Washington” pattern to be 
manufactured with all pieces stamped “sec- 
tional overlay.” Its sets are known as 
staples and ornamental pieces. Its staples 
were in fact overlaid but its ornamentals 
were not. Letters and words stamped on 
ornamental pieces which are not overlaid 
tend to mislead purchasers. Buyers testi- 
fied to being so misled. If a purchaser is 
induced to purchase because petitioner’s 
product is represented as sectionally over- 
laid, that violates §5 even if the purchaser 
did not lose actual value or quality by 
reason of the false representation. F. T. C. 
v. Algoma Lumber Co., supra; F. T. C. v. 
Balme, 23 Fed. 2, 620 (CCA 2). Indeed, 
even where the purchaser benefits by the 
deception it is misleading. See, Pillsbury 
v. Pillsbury-Washburn, 64 Fed. 841 (CCA 7). 
But it is shown by the evidence that the 
term “sectional overlay” indicated to the 
public additional value and increased use 
and permanency of the article. Petitioner’s 
contention that the sectional overlay is vis- 
ible to the naked eye is disputed. At any 
rate, each purchaser is not by law charged 
with the duty of making a critical inspec- 
tion of the petitioner’s product to be guided 
by his own judgment. Indiana Quartered 
Oak Co. v. F. T. C., supra. See, Florence 
Mfg. Co. v. Dowd, 178 Fed. 73, 75 (CCA 2). 


The universally recognized custom to 
stamp a set of silverware with the words 
“overlay” where the staples only were in 
fact sectionally overlaid is insufficient ex- 
cuse. Witnesses, both dealers and pur- 
chasers, testified that, except in the instance 
of very few manufacturers, they did not 
stamp ornamental pieces “sectionally over- 
laid.” The petitioner’s conduct cannot be 
condoned. The petitioner argues that the 
custom was changed when the code author- 
ity under the N. I. R. A. established a new 
standard of industry and that since Decem- 
ber 1933 it has not stamped staples or 
ornamental pieces “sectionally overlaid.” 
Even if this were so, since the petitioner 
asserts the legal right to use its misleading 
designation, it is the continuing duty of 
the Commission to issue and of the court 
to affirm and enforce an order to cease and 
desist. Here, there is no assurance that 
there would be a permanent discontinuance. 
Sears Roebuck v. F. T. C., 258 Fed. 307 
(CCA 7); Fox Film v. F. T. C., 296 Fed. 353 
(CCA 2). A mere discontinuance of the 
unfair competition method is no defense 
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nor is it sufficient to deny the enforcement 
order particularly where the petitioner in- 
sists it has the right to continue. F. T. C. 
v. Wallace, 75 Fed. 2, 733 (CCA 8); Guar- 
antee Veterinary Co. v. F. T. C., 285 Fed. 853 
(CCA 2). 


_ Clearly this proceeding is in the pubhv 
interest and well within the requirement 
of the Act. F. T. C. v. Balme, supra. 


[Commission’s order affirmed | 
Order sustained. 


[55,154] United States of America v. Louis Buchalter and Jacob Shapiro. 
United States Circuit Court of Appeals for the Second Circuit. March 8, 1937. 


Convictions of conspiracy to restrain and monopolize commerce in rabbit skins in 
violation of Sections 1 and 2 of the Sherman Anti-Trust Act are reversed as to one 
defendant, concerning whom the proof was insufficient, and affirmed as to another de- 
fendant, concerning whom proof was direct. Although it was technically error to receive 
certain testimony as evidence against the latter defendant, there was so much competent 
proof of his guilt apart from this testimony that he was denied no substantial right or 
prevented from having a fair trial. It is therefore held that he has failed to show prejudi- 
cial error which is ground for reversal. 


A conspiracy to restrain interstate commerce in violation of Section 1 of the Sherman 
Anti-Trust Act is not identical with a conspiracy to monopolize interstate commerce 
in violation of Section 2. An acquittal or conviction under an indictment drawn under 
one section would not bar subsequent prosecution for the same acts under the other 
section. A sentence of fine and imprisonment for violation of Section 1 and a further 
sentence of imprisonment for violation of Section 2,-to begin at the expiration of the 


first sentence, are therefore upheld as they are not for the same crime. 


Before: Manton, Aucustus N. Hanp and 
CuaAseE, Circuit Judges. 

Appeal from a judgment of the District 
Court for the Southern District of New 
York on the verdict of a jury convicting 
the appellants on an indictment charging 
violation of the Sherman Anti-Trust Act 
(15 U. S. C. A. Secs. 1 and 2). Affirmed 
in part. and. reversed in part. 


[Counsel] 


J. Arthur Adler, Schwartz & Frolich, Attorneys 
for Defendants—I. Maurice Wormser, J. Arthur, 
Appellants. Wadler, Counsel. 

Lamar Hardy, United States Attorney, John Har- 
lan Amen, Albert J. Law, Joseph A. Barrett, Special 
Assistants to Attorney General. 


[Facts] 


Cuase, Circuit Judge: The appellants, 
with eleven other individuals and twenty 
corporations, were indicted under the Sher- 
man Anti-Trust Act. They were charged 
in the first count with conspiring to re- 
strain interstate commerce in rabbit skins; 
in the second with conspiring to monop- 
olize interstate commerce in such skins; 
in the third with attempting to monopolize 
such commerce; and in the fourth with 
monopolizing it. Before the trial most of 
the defendants pleaded guilty and as to 
others there was either severance or dis- 
missal leaving only the two appellants as 
defendants when the action was tried. 


They were both convicted and sentenced 
on ali counts. 


As neither of the appellants now ques- 
tion the sufficiency of the proof of the vio- 
lation by others of the Sherman Anti-Trust 
Act as alleged in the indictment, it will 
be neither necessary nor useful to state 
what was proved in detail. It is enough 
for present purposes to know that one of 
the defendants indicted, the Protective Fur 
Dressers Corporation, had in its member- 
ship most of the persons and corporations 
engaged in the business of dressing rabbit 
skins in New York and New Jersey and 
was formed and operated to enable its 
members to monopolize that industry there. 
Its methods included threats, violence, and 
other unlawful acts. It was enabled to 
carry on its unlawful business with the aid 
of a so-called Left Wing Union known 
as the Needle Trades Workers Industrial 
Union and of a so-called Right Wing Union 
known as the Lamb and Rabbit Workers 
Union. Each of these unions controlled 
the labor in certain shops in the industry 
and were in some respects antagonistic to 
each other while cooperating with the Pro- 
tective Association in furtherance of its 
unlawful schemes. 


[Motion to dismiss overruled] 


It is.also claimed by the government and 
denied by both appellants that they were 
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U. S. v. Buchalter and Shapiro 


the men behind the scenes who directed 
the unlawful activities proved. At the close 
of the government’s case neither appellant 
introduced any evidence but moved to dis- 
miss on the ground that as to them the 
proof was insufficient to support a con- 
viction. Their motions were overruled after 
the government had been permitted to re- 
open the case and introduce further evi- 
dence. Then the cause was submitted to 
the jury with the result above stated. 


[Evidence as to phone calls not 
substantial] 


All that can be, or is, claimed to be proof 
of any connection of appellant Buchalter 
with the violations of the Sherman Act 
alleged and proved is evidence of numer- 
ous calls to and from a room in the Arling- 
ton Hotel in New York City which was 
shown to have been a gathering place 
used by the conspirators from which at 
one time an armed attack was made on 
the headquarters of the Left Wing Union. 
There was no proof, however, that Buch- 
alter was ever there or that he ever 
participated in any of the telephone calls. 
Nothing was shown of what was said or 
who did talk at any time. The most that 
can be said about them is that they were 
fairly numerous and were made to or from 
the hotel room and various places Buchal- 
ter frequented and from some of which he 
telephoned somewhere. At one time a 
message was received at one of the places 
for Buchalter and soon after it was de- 
livered someone called the Arlington Hotel 
room but it was not shown that it was 
Buchalter. We are urged to treat this as 
circumstantial evidence of Buchalter’s par- 
ticipation in the conspiracy, it being sug- 
gested that other proof is impossible. Even 
so, the suggestion merely points to a fact 
requiring the granting of his motion to 
dismiss. Difficulty of proof is no substitute 
for actuality of proof and an accused is 
presumed to be innocent and entitled to be 
acquitted until proved guilty as charged 
beyond a reasonable doubt. Here there 
were, indeed, many suspicious circumstances 
to lead to the conclusion that Buchalter 
was guilty but there was no substantial 
evidence to overcome the presumption of 
innocence and so it was error to deny his 
motion. Nosowitz v. United States, 282 Fed. 
575. (C. C. A. 2), Reed v. United States, 51 
Fed. (2) 941; Graceffo v. United States, 46 
Fed. (2) 852; Karchmer v. United States, 61 
Fed. (2) 623. 


[Direct evidence involving Shapiro] 


Not so, however, in respect to Shapiro. 
Not only did the government prove the 
suspicious circumstances of the telephone 
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calls of which a few were made to his 
home and to the offices of a firm of which 
he was a member, though it is but fair to 
say that this so-called evidence in general 
was no more potent proof as to him than 
it was as to Buchalter, but there was di- 
rect evidence to connect him with the con- 
spiracy and the unlawful acts charged and 
proved. One Potash who was the secre- 
tary of the New York branch of the so- 
called Left Wing Union testified both 
before the grand jury and at the trial. 
Rather reluctantly, though positively, he 
testified at the trial that he gave before 
the grand jury the testimony below quoted 
in part and that it was true. He had a 
conference at the Governor Clinton Hotel 
in New York City in September 1932 with 
one Mittelman, then president of the Pro- 
tective Corporation, regarding a dispute 
as to the amount to be paid by the Pro- 
tective Corporation to the unemployment 
fund of the Left Wing Union. Of course, 
this was a part of the unlawful scheme 
being carried out. The following partial 
quotation from the testimony of Potash 
speaks for itself; 


“T recall the meeting in the Governor Clinton 
Hotel. in September, 1932. I was called on the 
phone at that time by Mr. Mittelman, who told me 
that he had certain matters to discuss with me in 
connection ‘with the conditions of dispute that he 
had with a representative of the union and he asked 
me to be at the Governor Clinton Hotel and we 
would discuss the matter there. 

Pursuant to that appointment I went to the Gov- 
ernor Clinton Hotel and met Mr. Mittelman and 
another gentleman in the lobby of the hotel. I 
cannot recall the time. That was about four years 
ago. The other gentleman is known as Mr. Gurrah. 
His correct name is, I think, Shapiro, I am not 
certain. 

. Do you see him here? 
gentleman, the first gentleman sitting there (witness 
indicates defendant Shapiro). I had a conversation 
with those two gentlemen at that time, very brief. 

As I recall, Mr. Mittelman introduced me to Mr. 
Shapiro. I asked him why that introduction, what 
Mr. Shapiro had to do with the conference to which 
he called me. He said, ‘‘Welk, we will meet to- 
gether,’’ something to that effect. I can not recall 
the words. If I recall he said, *‘We will sit down 
and take up that matter’? he wanted to take up 
with me. I said I would have nothing to do with 
Mr. Shapiro, we were dealing with the president 
of the Protective Association and nobody else. Mr. 
Mittelman insisted that we go upstairs and meet 
jointly. It will be very difficult to use the words 
used four years ago if you press me on that. If I 
recall I do not think Mr. Shapiro said anything 
at that time. Mr. Mittelman did all the talking. 
I testified before the grand jury. 

Q. I will read you from your testimony. 

Mr. Amen: Is it stipulated to be the evidence 
of the witness in this case? 

Mr. Mattuck: The evidence before the grand 


Yes, I see him; the 


jury? 
Mr. Amen: Yes. 
Mr. Mattuck: Yes. 


. “QO. Was there anybody else there with you 
at the time? A. No; just the three of us. Mr. 
Mittelman said, ‘You will have to deal with Mr. 
Gurrah because Mr. Gurrah is the association.’ Well, 
I refused to deal with him. I said, ‘If vou wish to 
take up any matters. with me concerning the labor 
matters you will have to do that yourself and I will 
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not deal with Mr. Gurrah” He then asked Mr. 
Gurrah to excuse him, and Gurrah said to me then, 
‘Potash, you will have to deal with me whether you 
like or not,’ and he went out.” 

Is that correct? <A. Well, if I testified to that 
effect; at that time I certainly was more sure of 
what happened than I am right now. 

By the Court: . 

Well, all I can say is what I testified to then 
was the truth, It is very difficult to say exactly 
in the words that we used so long ago. The whole 
conversation lasted just about three minutes. Well, 
that is about what transpired then. 

By Mr. Amen: 

Well, it was in substance the same; that is what 
you read to me. 

By Mr. Amen: 

I remember that Gurrah said to me, “You will 
have to deal with me whether you like it or not,” 
or words to that effect. I do remember he said that. 
He wanted to take up with us, take up these matters. 
He insisted on going up. I do recall that he said 
words to that effect, something like it; nothing 
different, not that I recall at this moment. I am 
not disputing the truth of the testimony in any 
way, directly or indirectly. I continued to negotiate 
with Mr. Mittelman alone and Mr. Gurrah departed 
after saying that I would have to deal with him 
whether I liked it or not, or words to that effect— 
Yes, Mr. Mittelman asked him to go and he went. 
I refused to deal, to go through with the deal. 

Q. You deliberately refused to deal while he was 
there? A. Absolutely.” 


After Shapiro left, the witness and Mittel- 


man then went upstairs to a room where 
conferred regarding the dispute. 


[Error not prejudicial] 


This evidence could have been, and doubt- 
less was, believed by the jury and supplied 
the necessary connection to put Shapiro 
into the conspiracy and make the govern- 


ment’s evidence applicable to the extent. 


that it was ample to prove his guilt. Wi- 
borg v. United States, 163 U. S. 632; Vause 
v. United States, 53 Fed. (2) 364. Granting 
that it was technically error to receive 
most of the telephone call testimony as 
evidence against Shapiro, there was so 
much competent proof of his guilt apart 
from the telephone calls that he was denied no 
substantial right or prevented from having 
a fair trial. He has, therefore, failed to 
show prejudicial error which is ground for 
reversal. 28 U. S. C. A. Sec. 391; Luke 
v. United States, 84 Fed. (2) 711; Rich v. 
United States, 271 Fed. 566; Heywood et al. 
v. United States, 268 Fed. 795; Sneierson v. 
United States, 264 Fed. 268. A general ex- 
ception was taken to a supplemental charge 
giving illustrations in explaining circum- 
stantial evidence and what constitutes con- 
spiracy but it pointed out no specific thing 


claimed to be erroneous and we find noth- 
ing which warrants reversal. 


[Offenses under Secs. 1, 2, Sherman 
Act, not identical] 


The sentence on the first count drawn 
under Sec. 1 of the Sherman Act was to 
imprisonment for one year and to pay a 
fine of $5000.00; that on the second count 
drawn under Sec. 2 of the Sherman Act 
was the same imprisonment to begin at 
the expiration of that on the first count. 
On counts 3 and 4 no fines were imposed 
but instead imprisonment sentences of one 
year on each count to run concurrently 
with each other and with the prison sen- 
tence under count 2. It is said that these 
sentences cannot be upheld in that they 
are all for the same crime. That depends 
upon whether or not a conspiracy to re- 
strain interstate commerce made unlawful 
by Sec. 1 is the same crime as a con- 
spiracy to monopolize such commerce 
made unlawful under Sec. 2 so that an 
acquittal or conviction under an indict- 
ment drawn under one section would be a 
bar to subsequent prosecution for the same 
acts under the other. If the offenses are 
identical in law the sentences are erroneous 
but otherwise not. In this case it is true 
that it was the success of a combination 
in restraint of interstate commerce which 
brought about the monopoly of such com- 
merce. But as Judge Hough said in United 
States uv. MacAndrews & Forbes Co., 149 
Fed. 836, in holding that offenses under 
sections one and two of the Sherman Act 
were not identical, 

“The offense under the first count was complete 
when the combination was actually formed with 
intent to bring about restraint of interstate com- 
merce. The additional overt acts were but cumula- 
tive evidence from which the true: intent, purpose, 
and continuance of the combination might be in- 
ferred. But they were themselves proof of the 
monopoly, and the monopoly consisted of their ag- 
gregate effect. That the prosecution in overwhelm- 
ingly provin the existence, and intent, and 
continuance of the combination proved the monopoly 
does not in my opinion render the offenses identical, 


merely because all the evidence offered was in a 
sense applicable to both counts.” 


With this we agree and so find no error. 


[Reversed in part, affirmed in part] 


The judgment as to Buchalter is re- 
versed but as to Shapiro it is affirmed. 
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[155,155] Bourjois Sales Corporation v. Abraham Dorfman. 


New York Court of Appeals. 


Decided March 9, 1937. 


AppPEAL by the plaintiff from judgment of Special Term which dismissed the com- 


plaint. 


Section 2 of the New York Fair Trade Act, forbidding sales of trade-marked com- 
modities at prices below those specified by the manufacturer or distributor, is held 
constitutional, on the authority of the U. S. Supreme Court in Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp’n. The contrary holding in the Doubleday, Doran & Co. 


case is expressly overruled. 


[Counsel] 


Mark Eisner, James F. Donnelly and Samuel 
Michelman for appellant. 

Frances Kneitel, Leon WLauterstein, Melbourne 
‘Bergerman and Emanuel Dannett for respondent. 

W. H. Crichton Clarke for American Booksellers’ 
Association, amicus curiae. 

Morris L. Ernst, Jerome N. Frank, Callman 
Gottesman and Harriet F. Pilpel for Doubleday, 
Doran & Company, Inc., amicus curiae. 

John C. Watson for John G. Myers Co., Inc., 
amicus curiae. 

Joseph J. Hammer for New York State Pharma- 
ceutical Association, Inc., amicus curiae. 


{N. Y. holding different from U. S. Sup. Ct.] 


Crane, Ch. J. The complaint in this 
action has been dismissed upon the au- 
thority of our decision in Doubleday, Doran 
& Co. v. Macy & Co. (269 N. Y. 272), de- 
cided January 7, 1936. Mr. Justice STEIN- 
BRINK at Special Term felt obliged to fol- 
low this case, although later, in the October 
term of the same year, the United States 
Supreme Court took a different view of the 
law in Old Dearborn Distributing Com- 
pany v. Seagram-Distillers Corporation. The 
justice was quite right as it is our duty to 
determine what we shall do with our former 
decision in the light of the more recent 
cast. 


[N. Y. Fair Trade Act] 


In chapter 976 of the Laws of 1935 the 
Legislature undertook to prevent price 
cutting in the sale of commodities. In 
section 1 of the act a contract was declared 
to be legal which provides that a buyer of 
a commodity bearing the label, trade-mark, 
brand or name of the producer, will not 
resell such commodity except at the price 
stipulated by the vendor. This was nothing 
new as such contracts were legal under 
court decisions. 


Section 2, however, went much further, 
and read: 


“$2. Willfully and knowingly advertising, offering 
for sale or selling any commodity at less than the 
price stipulated in anv contract entered into pursuant 
to the provision of section one of this act, whether 
the person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair com- 
petition and is actionable at the suit of any person 
damaged thereby.” 
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[Doubleday, Doran & Co. case overruled] 


Doubleday, Doran & Company, Inc., the 
publisher, made a contract with Double- 
day, Doran Book Shops, Inc., a seller and 
distributor, as to the price at which certain 
books could be sold. Later the publisher 
sold these books to R. H. Macy & Co. with- 
out any contract or restriction as to price 
or even a request for a contract. When 
Macy & Co. undertook to sell these books 
at its own figure, the publisher sought an 
injunction to compel Macy to sell the 
books at the price it had fixed with the 
other Doubleday corporation. 


We thought this to be a clear case of 
unauthorized restriction upon the disposi- 
tion of one’s own property and unconstitu- 
tional within former decisions of the United 
States Supreme Court. That court has 
taken a different view in the case above 
mentioned, Old Dearborn Distributing Co. 
v. Seagram-Distillers Corporation, 299 U. S. 
183, (Dec. 7, 1936). The Illinois Free 
[Fair] Trade Act there under review is 
similar to our own. The complaint in this 
appeal now before us is no way different 
from that before the Supreme Court under 
the Illinois act, so that we feel it to be 
our duty to submit our own judgment to 
the rulings of the Supreme Court on the 
Constitution of the United States and the 
interpretation of its own decisions. (People 
ex rel. Tipaldo v. Morehead, 270 N. Y. 233 
235.) True it is’ that the facts of the 
Doubleday case are much bolder than those 
in the Seagram case, and distinctions may 
be drawn, but these are matters of emphasis, 
not of principle. The Seeck & Kade, Inc. v. 
Tomshinsky case, (269 N. Y. 613) decided 
at the same time on the authority of the 
Doubleday case, was similar to the Seagram 
case in that the facts establishing good will 
were set forth in full. Had the Seagram 
case been decided before argument in the 
Doubleday case we certainly would have 
followed the Supreme Court’s ruling on the 
Federal Constitution. We do so now by 
sustaining the complaint in this case and 
reversing the order of the Special Term. 
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California Attorney General's Opinion 


[Motion dismissing complaint denied | 


The judgment should be reversed and the 
motion denied, with costs in all courts. 


LEHMAN, Husgs, LoucHrAN and RIppEY, 
JJ., concur; O’Brien, J., dissents; FIncn, 
J., taking no part. 

Judgment reversed, etc. 


‘[f 55,156] Opinion of Attorney General of California. 
Addressed to the State Purchasing Agent of California, February 26, 1937. 


The Robinson-Patman Price Discrimination Act is construed to be applicable to 
Government contracts, but to permit price differentials based on quantity purchases, 
absence of credit risk, solicitation expense and other factors. 


[Question] 


I have before me your letter of February 
17, 1937, which reads. as follows: 


“T am enclosing copy of an opinion rendered by 
the U. S. Attorney General, in reference to the 
Robinson-Patman Act. I would like to know if un- 
der the same reasoning used in making his opinion, 
whether or not the State or its political sub-divisions 
would likewise be exempt from the provisions of the 
Robinson-Patman Act. 

“We have had several attempts made on the part 
of various vendors to remove quantity discounts 
which have been applicable to state purchases, blam- 
oe such action on their part on the Robinson-Patman 

ct. 


- [Opinion of U. S. Attorney General] 


The opinion of Honorable Homer Cum- 
mings, Attorney General of the United 
States. referred to was rendered to the 
Secretary of War on December 28, 1936. 
As pointed out in said opinion, the so- 
called Robinson-Patman Act (approved 
‘June 19, 1936, c. 592, 49 Stat. -1526) 
merely amended the act of October 15, 
1914, known as the Clayton Act. The said 
amendment reads in part as follows: 


“Sec. 2. (a) That it shall be unlawful for any 
person engaged in commerce, in the course of such 
commerce, either directly or indirectly, to discrimi- 
nate in price between different purchasers of com- 
modities of like grade and quality, where wither 
or any of the purchases involved in such discrimina- 
tion are in commerce, where such commodities are 
sold for ‘use, consumption, or resale within the 
United States or any Territory thereof or the District 
of Columbia or any insular possession or other place 
under the jurisdiction of the ‘United States, and 
where the effect of such discrimination may be 
substantially to lessen competition or tend to create 
a monopoly in any line or commerce, or to injure, 
destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either 
of them: Provided, That nothing herein contained 
shall prevent differentials which make only due allow- 
ance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or 
quantities in which such commodities are to such 
purchasers sold or delivered.” : 


The opinion of the Attorney General 
states in part that: 


“The Act of June 19, 1936, merely amended the 
Act of October 15, 1914, as above pointed out, and, 
in so far as I am aware, ‘the latter Act has not been 
regarded heretofore as applicable to Government con- 
‘tracts. The practice n this respect indicates that 
it has been customary in the past for those dealing 


with the various agencies of the Federal Government 
to grant to them special prices on contracts for sup- 
plies. Such prices are a hae below the regular mar- 
ket for similar material supplied to the regular trade 
—due, perhaps to an estimated lower cost of doing 
business with the Government because of quantity 
purchases and absence of credit risk, solicitation ex- 
pense, etc., although it may often be impossible to 
evaluate such factors with exactness. * * * 

“It is therefore my opinion that the Act of Oc- 
tober 15, 1914, as amended_by the Act of June 19, 
1936, is not applicable to Government contracts for 
supplies.” 


[Act held applicable to Government 
contracts | 


If the said opinion is to be construed as 
expressing the view that the Robinson- 
Patman Act has no application in any case 
where a government contract for supplies 
is involved we do not agree therewith. On 
principle it would seem that there could be 
no justification for permitting discrimina- 
tion on the part of two bidders which 
discrimination would substantially lessen 
competition or tend to create monopoly 
or to injure, destroy or prevent competi- 
tion, solely because a government contract 
was involved. 


Moreover, the Supreme Court of the 
United States has recognized that the Clay- 
ton Act prior to its amendment in June, 
1936, was applicable to government con- 
tracts. International Business Machines 
Corp. v. U. S., (April 1936) 298 U. S. 131, 
Moss (Es RS UIE 


In that case the court held that certain 
provisions contained in leases of tabulating 
and other machines to the federal govern- 
ment: were in violation of Section 3 of the 
Clayton Act. 

Likewise it has been held that a city is 
a person within the provisions of the anti- 
trust acts. Chattanooga Foundry etc. v. City 
of Atlanta, 27 S. C. R. 65, 203 U. S. 390. 


We therefore conclude that the Robinson- 
Patman Act would not be held inapplicable 
in cases where there would otherwise be 
a violation of that act merely because the 
acts constituting the violation occurred in 
connection .with a government contract, 
federal, state or municipal. 
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Minnesota Attorney General's Opinion 


[Lawful differenitals in Government 
contracts] 


However, it is provided in the act itself 
that nothing therein contained “shall pre- 
vent differentials which make only due 
allowance for differences in the cost of 
manufacture, sale or delivery resulting from 
the differing methods or quantities in which 
such commodities are to such purchasers sold 
or delivered.” 

That provision in itself would authorize 
the practice referred to by the Attorney 
General, namely, the granting to govern- 
mental agencies of special prices on con- 
tracts for supplies. Undoubtedly the cost 
of doing business with the State, and its 
political subdivisions, would be less than 


the cost of doing business with the regular 
trade because of quantity purchases, ab- 
sence of credit risk, solicitation expense 
and perhaps other factors. The act itself 
permits differentials resulting from those 
factors and there is, 'in our opinion, no 
ground for the contention that the Robin- 
son-Patman Act prohibits the -granting of 
quantity discounts which have heretofore - 
been applicable to state purchases. 


[Interstate commerce] 


It is perhaps unnecessary to mention 
that the Robinson-Patman Act applies only. 
to interstate commerce and is not appli- 
cable to intrastate transactions. ; 


[| 55,157] Opinion of Attorney General of Minnesota. 


Addressed to the Purchasing Agent, State Board of Control. 


March 4, 1937. 


The Robinson-Patman Price Discrimination Act is held not to be applicable to the 
purchasing departments of the State of Minnesota when purchasing materials and sup- 
plies for the State, nor applicable to business concerns within the State submitting bids 


for State purchases. 


In your letter of February 10 to At- 
torney General William S. Ervin, you 
state: 

“T would like to have your Department render an 
opinion regarding the effect of the Robinson-Patman 
Bill has upon_the purchasing of materials and sup- 
plies for the State, by the Purchasing Department; 
also, with a business concern within the State, 
bidding on State business, is effected by this Robin- 
son-Patman Bill.” 

Weare of the opinion that the Robinson- 
Patman Act is not applicable to the pur- 
chasing departments of the state when 
purchasing materials and supplies for the 


state, nor is it applicable to business con- 
cerns within the state submitting bids for 
state purchases. 

We herewith enclose a copy of opinion 
rendered by the Attorney General of the 
United States holding that the Robinson- 
Patman Act has no application to govern- 
ment contracts. The reasoning therein 
applies to the situation under discussion. 

[The opinion of the Attorney General 
of the United States is reported in full text 
at 55,145, and is omitted here. ] 


[55,158] The Prairie Farmer Publishing Company, Wallace Publishing Company, 
The Wisconsin Farmer Company, The McKelvie Publishing Company, Webb Publishing 
Company and Midwest Farm Paper Unit, Inc., v. The Indiana Farmer’s Guide Publish- 


ing Company. 


United States Circuit Court of Appeals for the Seventh Circuit. 


March 23, 1937. 


Appeal from the District Court of the United States for the Southern District of 


Indiana, Indianapolis Division. 


An arrangement between defendant newspapers and a common advertising agency 


whereby the cost of advertising in all of the newspapers was considerably lower than 
the total separate advertising charges, which caused loss of advertising business to 
plaintiff newspaper which was not included in the group arrangement, was held not 
to be sufficient evidence to support a verdict finding defendants’ intent to bring about 
a monopoly and to restrain interstate commerce. The evidence is held to indicate 
rather a proper step to bring about economy of cost of procuring advertisements, the 
effect of which was only indirectly and incidentally to put plaintiff in the position of a 
less favored competitor. 
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Prairie Farmer Pub. Co. v. Ind. Farmer’s Guide Pub. Co. 


“If a combination or merger is brought into existence for lawful purpose and as 
a result decreases overhead and costs of production and thereby reduces prices and 
only incidentally places a less favored competitor in a position where he is unable to 
compete in interstate commerce, no offense results because of the competition.” 


Before Evans and Sparks, Circuit Judges, 
and Linotey, District Judge. 


[Nature of litigation] 


LINDLEY, District Judge. The nature of 
this litigation is fully disclosed in prior 
decisions. Indiana Farmer’s Guide Pub. Co. 
v. Prairie Farmer Pub. Co. et al., 70 F. (2d) 
3 (C. C. A. 7); Indiana Farmer’s Guide Pub. 
Co. v. Prairie Farmer Pub. Co. et al., 293 
U. S. 268; Prairie Farmer Pub. Co. et al. v. 
Indiana Farmer's Guide Pub. Co., 82 F. (2d) 
704 (C. C. A. 7); The Prairie Farmer Pub. 
Co., et al., v. The Indiana Farmers Guide 
Pub. Co., 299 U. S. 156, December 7, 1936. 
It having been authoritatively established 
that the complaint stated a good cause of 
action under the Sherman Anti-Trust Act 
and a verdict having been returned in favor 
of appellee, there remains for determina- 
tion by this court, the question of whether 
the evidence was sufficient to sustain the 
verdict. 

The material and pertinent facts are par- 
tially outlined in the decisions above men- 
tioned. It is necessary, however, to 
examine the evidence in greater detail in 
order to determine satisfactorily the ques- 
tion confronting us, for a cause must be 
submitted to the jury unless the testimony 
is of such conclusive character as to re- 
quire the court to set aside a verdict in 
opposition to it. Phoenix Insurance Co. v. 
Doster, 106 U. S. 30. In other words, it 
is the duty of the trial judge to take that 
view of the evidence most favorable to the 
prevailing party. Not only must the court 
assume that such party’s evidence is true, 
but it must also extend credit to every 
fair inference therefrom. Contradictions in 
testimony do not vary the rule, for the 
credibility of witnesses is a question for 
the jury. Shedoan v. Cincinnati, etc. Ry. 
Co., 220 Fed. 68. The inquiry, then, is 
whether plaintiff’s evidence, unaffected by 
questions of credibility, is sufficient to 
support a verdict in a civil action brought 
to recover damages for violation of Sec- 
tions one and two of the Sherman Anti- 
AM. Ave INS Wh Sy (Gs oA 


[Facts] 


Appellee published in Indiana, a state 
farm paper, the Indiana Farmer’s Guide, 
which circulates in that state and to a 
lesser degree in neighboring states. Ap- 
pellants published papers of the same char- 
acter in the eight states constituting in 
common parlance, the corn belt. Spe- 
cifically the Prairie Farmer Company pub- 


lished a similar paper in Illinois and for 
some years past has published a special 
edition for circulation principally in In- 
diana, called “The Prairie Farmer, Indiana 
Edition.” Prior to that time this appellant 
covered both Illinois and Indiana with one 
edition. The publications of the other 
appellant publishing companies are gen- 
eral state farm papers covering the states 
of lowa, Wisconsin, Nebraska, Minnesota 
and the Dakotas. Appellant Mid-West 
Farm Paper Unit first existed as a vol- 
untary association but was incorporated in 
1931. It was formed and operated as an 
advertising agency for the appellant pub- 
lishing companies. 

There is no dispute that, acting througk 
the Mid-West Company, appellants solicited 
and obtained advertising by methods 
whereby, as an illustration, the cost of a 
one page display advertisement in all of 
the papers of the five appellant publishers 
was $4,870.00 whereas advertising in all 
but the Indiana edition of the Prairie 
Farmer, would cost $5,167.20. In other 
words, the Mid-West Company, as agent 
for the other appellants, quoted and ob- 
tained a price of $4,870.00 for advertising 
in all of the magazines, whereas, if one 
were omitted, the cost was $5,167.20, or 
$297.80 less [more] than the amount 
charged for the smaller number. If the 
Indiana Farmer’s Guide was included with 
the other publications other than the In- 
diana Prairie Farmer, the price was 
$5,951.20. If the Indiana Farmer’s Guide 
was dropped and the Prairie Farmer, In- 
diana Edition, substituted, the total cost 
was substantially less than the quoted rates 
applicable when the advertisement was 
placed in all of appellants’ publications 
except the Indiana Prairie Farmer. 


The specific evidence upon which ap- 
pellee most relies is that appellants sent 
to advertisers printed circulars emphasiz- 
ing the advantages of using Prairie Farmer, 
Indiana Edition, instead of Indiana Farmer’s 
Guide. This circular set up the compara- 
tive cost as above stated and demonstrated 
that if the Prairie Farmer, Indiana Edi- 
tion, should be substituted for the Indiana 
Farmer’s Guide, for a one page advertise- 
ment covering all the eight states, the 
advertiser would save $1,081.20. Stated 
otherwise the cost to an advertiser to 
cover one page in all the publications of 
appellants, including Prairie Farmer, In- 
diana Edition, was $297.80 less than it 
would cost him if he omitted Prairie 
Farmer, Indiana Edition, from the list and 
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advertised in the remaining appellants’ 
publications. In other words, the Mid- 
West Company quoted a group price upon 
all of appellants’ papers less than the rate 
upon all of the same except that for the 
state of Indiana. The lesser groyp was the 
more expensive. The cost of advertising 
in eight states was less than that in seven 
states. Similar inducements were offered 
buyers of display advertisements ‘occupy- 
ing less space. 

The parties agree that advertising is the 
life blood of publications such as these; 
that every state or comparatively local 
farm paper comes into competition with 
national farm papers in advertising mer- 
chandise bought by all classes in all parts 
of the country, and that to that extent, 
state or sectional papers are competitors 
with national papers. To the extent that 
advertisers desired to advertise in the en- 
tire territory of the middle west, they were 
interested in the group rates. It is obvious, 
therefore, that other things being equal, 
the lower rates in the combination would 
attract those advertisers who desired to 
cover all the territory in which the appel- 


lant group circulated and the natural ettect 
would be just so much of a handicap to 
other papers in the same field who were 
not in the combination and not able to 
make a similar one. Thus papers in any 
one state, not included in the group, in- 
evitably, all other elements being equal, 
would see advertisers covering the entire 
territory drifting away into the group 
papers. To such extent the sustaining 
element of the non-group paper, advertis- 
ing, would decrease and if the degree of 
that alienation should become great enough, 
it is easy to see that a. non-group paper 
might eventually have left insufficient ad- 
vertising to maintain its existence. The 
evidence is that such was the tendency. 
The depression carried with it a decrease 
in the amount of advertising of all of the 
papers in question but that of those of 
appellants decreased in a much less degree 
than did that of appellee. The volume of 
display advertising of the group papers 
decreased more than 54 per cent between 
the years 1928 and 1932 and that of ap- 
pellee more than 80 per cent. Appellee’s 
additional loss of advertising was nearly 
20 per cent. In spite of the fact that its 
circulation did not grow less but in fact 
increased, many advertisers of general 
character who advertised in 1928 in ap- 
pellee’s paper did not do so in the years 
following; some who advertised in 1929 
did not do so thereafter; some who ad- 
vertised in 1930-1931 did not do so there- 
after. The number of national advertisers 
who retired from patronage of appellee 
was substantial, and appellee’s business de- 
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creased from a profit of $72,000 in 1928. 
and $54,000 in 1929 to a deficit in each of 
the following three years. Its auditor 
testified that without additional overhead 
and but for the losses thus experienced, 
appellee’s receipts from display advertising 
for the years 1928 to 1932 would have been 
$146,405 more than they were. The depres- 
sion affected all the papers, but, as stated, 
the losses of appellee were much more pro- 
nounced in volume of advertising, in 
income therefrom and in net profits, in the 
face of a rising circulation. Furthermore, 
whereas in 1928 the Mid-West group car- 
ried 54 per cent of the display advertising 
of all state farm papers in the territory, in 
1932 they carried 84 per cent. In the four 
years, in states other than Indiana, the 
Mid-West group absorbed various compet- 
ing state papers. 


[Question] 


The question thus narrowed is whether, 
under the facts stated, giving full credence 
to appellee’s evidence, it is sufficient, under 
the rules stated to sustain the verdict. 


[Discrimination not relied on for recovery} 


Appellee disclaims any contention to rely 
upon discrimination in prices as ground for 
recovery: Its own statement of. its cause 
of action is as follows: 


“The complaint is predicated on Sections 1, 2 and 
7 of the Sherman Act, and not on Section 2 of the 
Clayton Act. The complaint does not charge appel- 
lants with mere price discriminations for carrying 
advertisements, but it charges appellants with having 
entered into a contract, combination and conspiracy 
in restraint of trade and commerce for the purpose 
of monopolizing the business of publishing and cir- 
culating farm papers within the several states and 
territory wherein their publications are mainly circu- 
lated. Their combination rate schédule for advertise- 
ments was simply a device and design conceived and 
‘adopted to aid them in the accomplishment of their 
ulterior purpose to restrain and break down com- 
petition and to further their efforts in obtaining a 
monopoly. For appellants to urge that the case is 
one for price discrimination within the meaning of 
Section 2 of the Clayton Act is to overlook the com- 
plaint as a whole, as well as to assume that each of 
the several courts to which the cause has been sub- 
mitted failed to understand the theory of the action.” 


It does not contend that a publisher may 
not vary the rates scheduled for adver- 
tising in proportion to the space used 
and as the publisher may deem advisable.” 
It does contend that the combination rate 
schedule was a device to break down com- 
petition and build up a monopoly and thus 
to injure appellee’s business. Appellants, 
on the contrary, contend that their pur- 
pose was, in good faith, to improve the 
methods of soliciting and obtaining ad- 
vertising and working out more efficient 
methods of competition to the extent the 
same existed with the national farm papers 
and that any resulting effect on appellee’s 
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business is only incidental to a legal trans- 
action. 


[Legality of concerted action] 


Clearly, the purpose of the Sherman 
Anti-Trust Act is to secure equality of 
opportunity and to prohibit abnormal con- 
tracts and combinations which tend di- 
rectly to suppress the conflict for advantage 
called competition. Paramount Famous 
Lasky Corp. v. Ue Si 282) Wi S' 42." SNor 
is the legality of the combination com- 
plained of to be determined by innocence 
of motives; the prohibition of the statute 
may not be evaded by good intentions. 
The legislation is declarative of economic 
policy, violation of which is deemed detri- 
mental to common welfare, irrespective of 
motive or other wrongful intent. Standard 
Sanitary Mfg. Co., v. U. S., 226 U. S. 20; 
Bedford Co. v. Stone Cutters Assn., 274 U. S. 
37; Eastman Kodak Co. v. Southern Photo 
Co., 273 U. S. 359; Eastern States Lumber 
Assn. v. U. S., 234 U. S. 600. But while 
good intentions will not save a-plan other- 
wise objectionable, knowledge of actual 
intent is an aid in the interpretation of 


facts and prediction of consequences. Ap- 
palachian Coals Inc. v. U. S., 288 U.S. 344, 
372. And an act which might be done 
lawfully by one, may, when done by many 
acting in concert, take on the form of a 
conspiracy and become a public wrong, 
violative of the legislative policy and thus 
prohibited by law, if the result be hurtful 
to the public or to individuals against 
whom such concerted action is directed. 
Bedford Co. v. Stone Cutters Assn., 274 
WS 2374 

The immediate question then is whether 
the group action of appellants, otherwise 
wholly proper, becomes, because of its ef- 
fect upon appellee, a violation of the law, 
—whether the result of their admitted 
action in the respects mentioned amounts 
to an unreasonable restraint of trade or 
an attempt to monopolize in a combina- 
tion, the inevitable effect of which is to 
suppress competition in interstate com- 
merce directly, and not merely indirectly, 
and which, when put into effect, unduly 
obstructs trade. Jf a combination or 
merger is brought into existence for lawful 
purpose and as a result decreases over- 
head and costs of production and thereby 
reduces prices and only incidentally places 
a less favored competitor in a position 
where he is unable to compete in interstate 
commerce, no offense results because of 
the competition. As Mr. Chief Justice 
Hughes, in Appalachian Coals, Inc. v. U. S., 
Supra, Says: 

“Nothing in theory or experience indicates that the 
selection of a common selling agency to represent 


a number of producers should be deemed to be more 
abnormal than the formation of a huge corporation 
bringing various. independent units into one owner- 
ship. Either may be prompted by business ex- 
igencies, and the statute gives to neither a special 
privilege. The question in either case is whether 
there is an unreasonable restraint of trade or an at- 
tempt to monopolize. If there is, the combination 
cannot escape because it has chosen corporate form; 
and, if there is not, it is not to be condemned be- 
cause of the absence of corporate integration. As we 
stated at the outset, the question under the Act is 
not simply whether the parties have restrained com- 
petition between themselves but as to the nature and 
effect of that restraint.” 


[Evidence insufficient to support finding of 
monopoly and restraint] 


With these principles in mind, was there 
sufficient evidence to submit to the jury, 
evidence upon which it might base a find- 
ing of intent to bring about a monopoly 
and unduly to restrain interstate commerce; 
or does the evidence indicate rather a 
proper step by appellants in their efforts 
to bring about economy of cost of procur- 
ing advertisements, in their competition 
with national magazines, the effect of which 
was only indirectly and incidentally to put 
appellee in the position of a less favored 
competitor. 


In our opinion the latter proposition 
must prevail. Thus in Paramount Famous 
Lasky Corporation v. United States, 282 U.S. 
30, the court said: 


“<Founded upon broad conceptions of public 
policy, the prohibitions of the statute (Sherman Act) 
were enacted to prevent not the mere injury to an 
individual which would arise from the doing of the 
prohibited acts, but the harm to the general public 
which would be occasioned by the evils which it was 
contemplated would be prevented, and hence not 
only the prohibitions of the statute but the remedies 
which it provided were co-extensive with such con- 
ceptions.’ Walder Mfg. Co. v. Corn Products Co., 
236 U. S. 165, 174. ‘The purpose of the Sherman 
Act is to prohibit monopolies, contracts and com- 
binations which probably wopld unduly interfere with 
the free exercise of their rights by those engaged, 
or who wish to engage, in trade and commerce—in 
a word to preserve the right of freedom to trade.’ 
United States v. Colgate & Co., 250 U. S. 300, 307 
* * * “The Sherman Act was intended to secure 
equality of opportunity and to protect the public 
against evils commonly incident to monopolies and 
those abnormal contracts and combinations which 
tend directly to suppress the conflict for advantage 
called competition—the plan of the contending forces 
ordinarily engendered by an honest desire for gain.’ 
ee States v. American Oil Co., 262 U. S. 371, 


The laws call for vigilance in the detec- 
tion and frustration of all efforts unduly 
to restrain the free course of interstate 
commerce 


“but they do not seek to establish a mere delusive 
liberty either by making impossible the ndrmal and 
fair expansion of that commerce or the adoption of 
reasonable measures to protect it from injurious and 
destructive practices and to promote competition 
upon a sound basis.” Appalachian Coals, Inc., v. 
United States, 288 U. S. 344. 


Here, appellants, it seems to us, brought 
about a situation by agreement amongst 
themselves whereby in association they 
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could reduce the cost of securing suste- 
nance in the way of advertising in com- 
petition to a certain degree with national 
farm papers. What they sought in that 
respect was conducive to reduction of cost 
and to efficiency of operation of their busi- 
nesses. Unfortunately, appellee was not 
in position to meet that competition; but 
that fact, it seems to us, is one of the 
fortunes of development of industrial 
practices, and its existence should not 
stamp with the stigma of illegality the act 
of appellants. We deem the language of 
Arkansas Brokerage Co. v. Dunn & Powell, 
Inc., 173 Fed. 899 (CCA8), pertinent. There 
the court said: 


“From these cases, and many others to which 
attention might be called, it seems clear that the 
Pine Bluff jobbers merely resorted to a common 
expedient, recognized by law and sanctioned by 
practice, of forming a eubaididey corporation to pro- 
mote economy in the management of their existing 
business and to extend it into other fields of legiti- 
mate etterprise. If the new expedient affected inter- 
state commerce at all, it was not in that direct, 
immediate, or necessary way which alone would 
make it obnoxious to the law, but only in an indirect, 
incidental, and unimportant way not within the de- 
nunciation of the law. The worst that can be said 
is that the parties availed themselves of certain 
advantages and opportunities which their relation 
to the brokerage business gave them and which 
materially aided them in the race of competition. 
If this resulted in injury to the plaintiff, it was 
damnum absque injurta. Free competition is the 


life of trade and commerce, and it is quite as im- 
portant to approve all lawful, | fair and reasonable 
expedients devised to promote individual success as 
it is to condemn vicious and unlawful practices 
which violate individual right and the public weal. 

“The learned trial judge should have given the 

requested instruction to the jury that plaintiff was 
not entitled to recover. The judgment is therefore 
reversed, and the cause remanded to the Circuit 
Court for a new trial in harmony with the views 
here announced.” 
We conclude, therefore, that there was not 
sufficient evidence to sustain a verdict for 
appellee upon the issue of unlawful re- 
straint. : 

If we are wrong in our analysis of the 
evidence and the application of the law 
thereto, there arises the further question 
of whether there was sufficient evidence to 
go to the jury upon the question of legal 
damage to appellee. The facts, we believe, 
demonstrate that, so far as damages are 
concerned, the evidence was sufficient to 
require submission to the jury and to sup- 
port the verdict which followed. From 
the facts produced the jury might right- 
fully infer the existence and fix the amount 
of damages. 


[Judgment reversed] 


The judgment of the District Court is 
reversed with directions to proceed in ac- 
cord with the views here expressed. 


[fl 55,159] Johnson & Johnson, a corporation of the State of New Jersey, et al., 
v. Harry Weissbard and Max Weissbard, partners trading as Weissbard Brothers. 


New Jersey Court of Errors and Appeals. Decided April 30, 1937. 


On appeal from Court of Chancery. 


The New Jersey Fair Trade Act is held constitutional. 


Act does not affect interstate commerce. 


The Court holds that the 


Section 1(b) is held to be sufficiently clear 


in meaning although there is apparently an omission. 


For complainants-appellants, Merrrtt Lane. 

For defendants-respondents, Bilder, Bilder & 
Kaufman, Samuel Kaufman, Morris M. Schnitzer. 

The opinion of the court was delivered 
by Boprng, J. The appellants have for years 
been engaged in the production, sale and 
distribution of pharmaceutical preparations 
bearing distinctive trademarks, brands or 
names. They sought to restrain the de- 


fendants from selling and advertising for 
sale, or offering for sale in their stores 
products made by appellants for a less price 
than that fixed for resale. Chapter 58 
P. L. 1935, p. 140, was designed to secure 
to the appellants this right. Our statute is 
a counterpart of the statute recently adopt- 


ed in many states, notably Illinoi 
New York. “4 i el 
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The court of chancery held the act un- 
constitutional, but this decision was before 
the unanimous decision of the Supreme 
Court of the United States holding the IIli- 
nois statute constitutional. Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp. 
McNeil v. Joseph Triner Corporation, 57 Sup. 
Ct., 139. A reading of that decision is a 
complete answer to every argument ad- 
vanced against the statute. Nor do we per- 
ceive how the requirements of our statute 
affect .interstate commerce. It is a mere 
direction to a resident merchant that he 
must not resell trade marked or branded 
articles at less than the price fixed by the 
producer or owner of such marked com- 
modities. If the merchant would profit by 
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the good will built up by the owner or 
producer he must comply with the require- 
ments of the legislature. He may remove 
the mark or brand and sell the goods he 
owns at his own price. But he may not 
utilize the good will of another without 
complying with the statute which brands 
as unfair the sale of identified goods at 
less than the price fixed by the “producer.” 


[Omission in text of Act] 


Section 1, subdivision 2 of the Illinois 
Act declared constitutional by the Supreme 
Court of the United States is as follows: 

“(2) That the producer or vendee of a commodity 
require upon the sale of such commodity to an- 
other, that such purchaser agree that he will not, 
in turn, resell except at the price stipulated by 
such producer or vendee.” 

The words in italics seem to have been 
omitted from sec. l, subdivision (b) of our 
statute, so that the same reads as follows: 


“That the vendee or producer require in delivery 
to whom he may resell such commodity to agree 
that he will not, in turn, resell except at the 
price stipulated by such vendor or such vendee.” 


The omission results in a somewhat un- 
grammatical expression by our legislature, 
but the intent seems perfectly clear and in 
accordance with the precise meaning adopt- 
ed in Illinois and declared constitutional 
by the Supreme Court of the United States. 
If for the words to agree we read the words 
an agreement, the meaning is not only clear 


but grammatical. The intent ot the act is 
not to prevent a resale of merchandise but 
a destruction of the producer’s good will 
often established at great cost. 


[New York decision] 


In the case of Bourjois Sales Corporation 
v. Dorfman, 7 N. E, (2d) 30 (273 N. Y. 167), 
the Court of Appeals of New York said: 


“Doubleday, Doran & Co., Inc., the publisher, 
made a contract with Doubleday, Doran Book 
Shops, Inc., a seller and distributor, as to the price 
at which certain books could be sold. Later the 
publisher sold these books to R. H. Macy & Co., 
without any contract or restriction as to price or 
even a request for a contract. When Macy & Co. 
undertook to sell these books at its own figure, the 
publisher sought an injunction to compel Macy to 
sell the books at the price it had fixed with the 
other Doubleday corporation. We thought this to 
be a clear case of unauthorized restriction upon 
the disposition of one’s own property and uncon- 
stitutional within former decisions. of the United 
States Supreme Court. That court has taken a 
different view in the case above mentioned, Old 


Dearborn Distributing Co. v. Seagram- Dees 
Corp 299V US) 183-057 ESr Ct. m1 5081 el —- 
106 A. L. R. 1476 (December Hh 1936). TEs Bee 


-nois Free Trade Act (Smith-Hurd Ill. Stats. c. 121, 


188 et seq.) there under review is similar to 
our own. The complaint in this appeal now before 
us is in no way different from that before the 
Supreme Court under the Illinois act, so that we 
feel it to be our duty to submit our own judg- 
ment to the rulings of the Supreme Court on the 
Constitution of the United States and the inter- 
pretation of its own decisions.”’ 


sec. 


[Lower court reversed} 
The decree is reversed. 
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United States Circuit Court of Appeals for the Second Circuit. 


Federal Trade Commission v. Real Products Corporation. 


June 7, 1937. 


A manufacturer of automotive and metal specialties, including spark plugs, is pro- 


hibited from using the name “Champion,” which has been used for fifteen years by 
another manufacturer of similar products. The existence of public interest here may 
rest either on the deception suffered by the public or on the prejudice occasioned to 
competitors. It is not material that respondents have copyrighted the box label 
“Champion Spark Plug Set,” as a copyright is not a license to engage in unfair 


competition. 


Before: MAnron, HAND and Hanp, Circuit Judges. 
This application seeks the enforcement of an order of the Federal Trade Commis- 


sion issued against the respondents to cease and desist unfair practices in trade. 
Order granted. 


rate 729, to U5. Er Ars 45. 


W. T. Kelley, Chief Counsel, Federal Trade Com- 
mission. Martin A. Morrison, Assistant Chief Coun- 
sel. John W. Hilldrop, James W. Nichol, Special 
Attorneys, Attorneys for Petitioner. 

Irving Beck, President, Real Products Corpora- 
tion, Appearing in Person. 


Manton, Circuit Judge. Respondents 
are corporations, organized under the laws 
of the State of New York, engaged in 
joint enterprises, manufacturing automo- 


38 


tive and metal specialties, including spark 
plug cable sets, which are sold and dis- 
tributed throughout the various states of 
the United States. Their products are 
transported in interstate commerce from 
their place of business in New York. 

The charge against them is the use of 
unfair methods of competition in the sale 
of their products in interstate commerce 
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in violation of §5 of the Federal Trade 
Commission Act (38 Stat. 719; 15 U. S. 
C. A. §45). The order entered directed 
that they cease and desist from 

(a) “Representing in any manner that the auto- 
motive and metal specialties, including spark plug 
cable sets, manufactured and sold by the respond- 
ents are the products of or are made by the Cham- 
pion Spark Plug Company of Toledo,. Ohio. (b) 
Using the word ‘Champion’ alone or in connection 
or conjunction with any other word or words * * * 
to describe or designate automotive and. metal 
specialties, including spark plug cable sets, made 
by respondents, and from using any other word 
or words so as to import or imply that said prod- 
ucts are made by the Champion Spark Plug Com- 
pany of Toledo, Ohio. (c) Using and displaying 


the word ‘Champion’ in their advertising * * 2 


on cartons, boxes or other containers * 
(d) The use, by any method, manner or means 
of advertising * * * in newspapers and circulars, 
of the device or picture of a spark plug at the 
bottom of which a simulation of electricity is dis- 
played and containing the word ‘Champion’ therein.” 

The Commission made complete and 
specific findings, which have evidence to 
support them, and which justify the order 
entered to cease and desist. The Champion 
Spark Plug Company has been in the field 
fifteen years, engaged in the manufacture 
of automotive and mefal specialties, includ- 
ing spark plugs and porcelains and in their 
sale and distribution in interstate com- 
merce. It applied the word and trade 
designation “Champion” to its products, 
including spark plugs and used it on its 
stationery and in its corporate name and on its 
cartons and printed advertising matter. The 
name thus signified to the trade and pur- 
chasing public that such automotive and 
metal specialties including spark plugs and 
porcelains were the products of the Cham- 
pion Spark Plug Company. There was 
evidence to support the finding that the 
respondents, without the permission or 
consent of the Champion Spark Plug 
Company, used and continued to use the 
trade designation “Champion” for their 
automotive and metal specialties, including 
spark plug cable sets, and on their price 
list, cartons and advertising matters. 


The Commission found, with evidence to 
support it, that the use of the word “Cham- 
pion” by respondents as set forth was 
false, deceptive and misleading to the retail 
trade and the purchasing public and had 
a tendency to and did deceive the purchas- 
ing pubtic by creating the impression that 
the products of the respondents were 
those of the Champion Spark Plug Com- 
pany. It had a like tendency to unfairly 
divert trade to respondents from their 
competitors. 


False and misleading representations of 
respondents’ products constituted an un- 
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fair method of competition within the in- 
tent and meaning of §5 of the Act. Fed. 
Trade Comm. v. Realty Milling Co., 288 
U. S. 212; Fed. Trade Comm. v. Winsted 
Hosiery Co., 258 U. S. 483; Indiana Quar- 
tered Oak Co. v. Fed. Trade Comm., 26 Fed. 
2, 340 (CCA. 2); cert. den. 278 U. S. 623. 
The use of an identical name for kindred 
products necessarily was deceptive to the 
public and indicated a purpose to use it 
unfairly in competition. Standard Oil Co. of 
N. M. v. Standard Oil Co. of Cal., 56 Fed. 
2, 973, 980 (CCA. 10); Del Monte Special 


Food Co. v. California Packing Corp., 34 
Fed. 2, 776 (CCA. 9). The purchasing 
public would be likely to buy respondents’ 
product on the strength of the first user’s 
reputation where the word “Champion” 
was connected with the sale of spark plugs 
spark plug cable sets and porcelains. 


[Public interest] 


The existence of a public interest here 
may rest either on the deception suffered 
by the public [F. T. C. v. Royal Milling Co., 
288 U. S: 212; cf. F. T. C. v. Klesner, 280° 
U. S. 19] or the prejudice occasioned to 
competitors. F. T. C. v. Raladam, 283 UV. S. 
643. On either ground the public is entitled 
to be protected against unfair practices and 
its interest in such protection is specific 
and substantial. F. T. C. v. Royal Milling 
Co., supra. Nor is it necessary that the 
product misrepresented be inferior or 
harmful to the public. The deceptive mis- 
representation suffices. See, National Silver 
Co. v. F. T. C., 88 Fed. 2, 425, 427 (CCA. 2). 


[Potential competitors] 


The principle of the Raladam case, supra, 
that potential competitors are equally to 
be protected with actual competitors is an 
integral part of the law of unfair compe- 
tition. All persons are free to enter the 
trade at any time and are therefore poten- 
tial competitors. Here, however, it is clear 
that competition was wrongfully affected. 
The respondents obtained an advantage 
over their competitors. 

[Effect of copyright] 


Finally, it is not material that respond- 
ents have copyrighted the box label, 
“Champion Spark Plug Set.” A copyright 
is not a license to engage in unfair com- 
petition. Marietta Mfg. Co. v. F. T. C., 50 
Fed. 2, 641 (CCA. 7); N. Fluegelman & Co. 
Toh. DaiGr 39 heduz., Gu(eGAw2): 


[Enforcement granted] 


The order of enforcement is granted. 
Order granted. 
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[7 55,161] Wm. Filene’s Sons Company v. Fashion Originators’ Guild of America, 


United States Circuit Court of Appeals for the First Circuit, June 1, 1937. 
Appeal from the District Court of the United States for the District of Massachusetts. 


_ The essential elements of an unreasonable restraint of trade or monopoly in viola- 
tion of the Sherman Act are held to be price control, production control, and deteriora- 
tion in quality. The fundamental test is held to be a detriment to the public. The 
Sherman Act is held not to preclude the members of an industry in which evils exist, 
disorganizing trade in such industry, from acting collectively in the elimination of such 
evils and establishing fair competitive practices. 


_. The methods employed to achieve the ends and purposes of any trade association, 
if reasonable, are illegal only if the ends and purposes themselves are illegal. The 
important thing in cases under an anti-trust law is the result achieved, or sought to 
be achieved, and the legality and means depend upon whether they are reasonably 
adapted to achieve a fair and legitimate purpose. Activities of a guild of dress rmanu- 
facturers, designed to prevent style piracy, are held to be lawful. 


Before BIncHAM, WiLson and Morton, JJ. 
Opinion of the Court 
[Facts of case] 


Witson, J. This is an appeal from a 
decree of the District Court of Massachu- 
setts in a bill in equity praying for an 
injunction against the continuance of an 
alleged conspiracy in the restraint of and 
to monopolize interstate commerce in vio- 
lation of Sec. 1 and 2 of Chap. 1 of Title 
15 U. S. C. A. known as the Sherman Act, 
and for relief under Sec. 16 of the Clayton 
Act (Title 15 U. S. C. A., Sec. 26) against 
threatened loss and damage by the viola- 
tion.of the Sherman Act. 

The case was first heard before a judge 
of the District Court on motion for a 
preliminary injunction, which was denied. 
The case was then referred to a special 
master to hear the parties and their evi- 
dence and report to the court his findings 
of fact and his conclusions of law thereon. 
The evidence before the master was not 
reported and the District Court in a final 
decision stated that, so far as the report 
presents findings of fact, they are adopted 
by the District Court as the statement of 
facts required by Equity Rule No. 70%. 
We must accept the facts as found by the 
master. 


{Master's findings] 


The master reported the following facts: 
The plaintiff, Wm. Filene’s Sons Company, 
hereinafter referred to as Filene’s, owns 
and operates a ready-to-wear specialty 
store in Boston, with numerous branches 
in other parts of Massachusetts, and owns 
all the capital stock of R. H. White Com- 
pany, hereinafter called White’s which op- 
erates a department store in Boston. 

The defendant, Fashion Originators’ 
Guild of America, Inc., hereinafter called 


The Guild, is a corporation organized un- 
der the laws of New York on March 7, 
1932. 

Prior to the war the ladies’ ready-to- 
wear industry was of small consequence. 
Shortly after the war the manufacture and 
sale of ready-to-wear dresses became more 
common, and the volume of sales of such 
dresses became more common, and the 
volume of sales of such dresses increased 
vear by year, until in 1934 the dollar vol- 
lume of such sales in this country reached 
a level of $430,000,000. 

Some manufacturers of ready-to-wear 
dresses originate their own styles for the 
dresses they make. Other manufacturers 
do not originate their own styles, but copy 
the styles and designs of other manufac- 
turers. Manufacturers who originate their 
own styles and designs are called “original 
creators,” and manufacturers who copy the 
styles and designs of other manufacturers 
are called “copyists.” 

The copying of other manufacturers’ 
styles and designs is commonly called in 
the trade “style piracy” or “design piracy.” 
The terms “style” and “design” are some- 
times used as though they were synony- 
mous. But strictly speaking, “style” as 
applied to a dress refers to its general 
characteristics, such as the length of the 
skirt, the size of the sleeves, the height 
of the waist, etc., while “design” as applied 
to a dress includes all the details involved 
in its make-up. A style is a type, while a 
design is an interpretation of the style. A 
single style, therefore, may be followed in 
almost any number of different designs. 

Styles in ladies’ dresses are usually de- 
termined in the so-called style centers of 
the world, of which Paris is the principal 
one. A manufacturer who is an original 
creator generally sends his stylists and de- 
signers to Paris for inspiration. After 
making observations and determinations, 
such stylists and designers prepare their 
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own designs and use their knowledge of 
the probable requirements of their employ- 
ers’ customers and their own ideas as to 
what will be popular with the buying pub- 
lic which they serve. Styles and designs 
prepared in this way are considered in 
the industry to be original creations 
There are five seasons a year in the 
dress industry, the spring season, the sum- 
mer season, the fall season, the winter 
season and the winter resort season. 


A manufacturer makes up a line of sam- 
ples for each season. The cost to produce 
a single line is between $30,000 and $50,000. 
When a line has been prepared it is put 
on display in the manufacturer’s showroom 
and is there shown to prospective retail 
buyers. 


The period between the first order of a 
dress of a particular style and design and 
the last substantial re-order of it is called 
the “style life’ of the dress, which is usu- 
ally not more than three months. 

A manufacturer who is a copyist does 
not send stylists or designers to Paris for 
inspiration. Instead he copies original 
designs of other manufacturers, which is 
accomplished in different ways. Sometimes 
a copyist buys dresses from retailers who 
have purchased them from original crea- 
tors. Sometimes employees of copyists 
visit the showrooms of original creators 
and memorize or take notes of the details 
of the original design there displayed. 
Sometimes copyists obtain sketches or 
photographs of successful designs of orig- 
inal creators from agencies which make a 
business of supplying such sketches and 
photographs. Sometimes copyists bribe 
employees of original creators to furnish 
samples of their employers’ original de- 
signs or to let them see samples from which 
they make sketches, and occasionally the 
original designs are stolen from the orig- 
inal creators. 

Copying destroys the style value - of 
dresses which are copied. Women will not 
buy dresses at a good price at one store 
if dresses which look about the same are 
offered for sale at another store at half 
those prices. For this reason copying sub- 
stantially reduces the number and amount 
of re-orders which the original creators 
get. With this uncertainty with respect to 
re-orders, original creators cannot afford 
to buy materials in large quantities as they 
otherwise would. This tends to increase 
the cost of their dresses and the prices 
at which they must be sold. 

Reputation for honesty, style and service 
is an important asset of retailers. Copy- 
ing often injures such a reputation. A 
customer who has bought a dress at one 


q 55,161 


Court Decisions 
Filene’s Sons Co. v. Fashion Origmators’ Guild 


store and later sees a copy of it at another 
store at a lower price is quite likely to 
think that the retailer from whom she 
bought the dress lacks ability to select 
distinctive models and that she has been 
overcharged. Dresses are returned and 
customers are lost. 


In the spring of 1935 in dollar volume 
a very large per cent of the total ready- 
to-wear dress business in the United States 
was in copies. Prior to the activities of 
the Guild, manufacturers of cheaper dresses 
copied most of their designs. 


With the dress industry in a seriously 
chaotic state, due in large part to the preva- 
lence of “style piracy,’ a group of dress 
manufacturers who were original creators 
organized The Guild in 1932. The pur- 
poses for which The Guild was formed 
as set forth in its certificate of incorpora’ 
tion are as follows: 


“To protect the originators of fashions and styles 
against copying and piracy of styles of any trade oi 
industry; to promote co-operation and friendly inter- 
course in the wearing apparel industries; to establish 
and maintain uniformity and certainty in the cus- 
toms and commercial usages of trade; to acquire, 
preserve and disseminate information and literature 
which will tend to augment the sale of the com- 
modities manufactured or sold; to advance the ‘trade 
and commercial industries of its members throughout 
the Americas and to promote the sale, identification 
and recognition of original style and merchandise of 
the industries of its members.” 


A registration bureau was established by 
The Guild in 1933. Its purpose was to 
record the fact that an applicant for reg- 
istration claimed that the dress whose 
registration he sought was his own orig- 
inal design. A regulation of The Guild 
required that when registered dresses were 
shipped to customers they should bear 
Guild labels, to the effect that the dress 
was an original design registered by a 
member of the Fashion Originators’ Guild. 


At the time of the formation of The 
Guild its members comprised principally 
manufacturers selling dresses at wholesale 
at $22.50 and up. Later other. manufac- 
turers became members of or were affili- 
ated with The Guild, who were engaged 
principally in manufacturing dresses which 
sold at wholesale at $16.75 and above. In 
the latter part of 1936 the Association of 
Buying Offices, representing some 1700 re- 
tail stores, requested The Guild to extend 
its style protection program to lower priced 
dresses, and later manufacturers of dresses 
wholesaling as low as $3.75 were admitted 
as protective affiliates of The Guild. At 
the end of 1935 a total of about 12,000 
retailers were cooperating with The Guild. 
When members or affiliates of The Guild 
received orders from retailers who were 
not in fact cooperating with The Guild or 
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who had not signed declarations of coopera- 
tion, they declined to accept such orders 


When it is established to the satisfaction 
of the The Guild that the retailer is not 
cooperating with The Guild in its efforts 
to suppress style piracy, The Guild notifies 
all its members and affiliates by sending 
them red cards stating the facts. After a 
retailer has been so notified, members and 
afhliates of The Guild are not to sell any 
merchandise to the retailer unless and until 


he evidences his intention to cooperate with 
The Guild. 


The. rules and regulations of The Guild 
are enforced by fines and by expulsion from 
The Guild for a third offense in any one 
year, which the master found to be reason- 
able regulations. 


In the spring of 1936 there were about 


3,000 dress manufacturers in the United 
States. Of these 2,130 were in New York 
City and about 870 outside New York City. 
Of the 2,130 manufacturers in New York 
City only 130 were Guild members or affili- 
ates. Of the 870 manufacturers outside 
New York City only 14 were Guild mem- 
bers or affiliates. 


During the vear ending May, 1935, dress 
manufacturers in the United States pro- 
duced about 84,000,000 dresses. Of this 
number of dresses manufacturers who were 
members or affiliates of The Guild on May 
27, 1936, produced less than 4,600,000, or 
less than 6 per cent of the total. Of the 
more than 80,000,000 dresses produced in 
the New York market, less than 43,000,000 
were produced by manufacturers who were 
members or affiliates of The Guild on May 
27, 1936. Of the less than 4,000,000 dresses 
produced outside of the New York market, 
less than 330,000 dresses were produced by 
manufacturers who were members or 
affiliates of The Guild. 


The master found that, although the 
members and affiliates of The Guild held 
a very important position in the New York 
market so far as dresses wholesaling at 
$16.75 and above were concerned, they did 
not dominate the dress industry of the 
country. In 1933 Filene’s entered into an 
agreement to cooperate with The Guild in 
eliminating “piracy” in the trade, but in 
1936 it repudiated the agreement.  Al- 
though the red carding of Filene’s cut down 
the number of manufacturers from whom 
Filene’s could buy, there remained many 
manufacturers, including many in the 
higher priced ranges, from whom it could 
buy and who, it appears, might copy styles 
and designs of members of The Guild. At 
no time did The Guild refuse to permit 
Filene’s to cooperate with it and to enjoy 
the advantages resulting from such coop- 


@ration. Filenes bv failing to cooperate 
with the efforts of The Guild to eliminate 
this unfair business practice, which Filene’s 
in a letter to The Guild under date of July 
5, 1933, characterized as an “evil,” cut itself 
off from certain sources of supply, but in 
spite of that fact there remained substan- 
tial and reasonably adequate markets to 
which it could resort for the purchase of 
ready-to-wear dresses. 


[Characteristics of restraint or monopoly] 


The master’s report does not disclose 
any of the characteristics of an unreason- 
able restraint of trade or monopoly in vio- 
lation of the Sherman Act, the essential 
elements of which are (1) price control, 
(2) production control, (3) deterioration in 
quality. The fundamental test, as pointed 
out in Standard Oil Co. of New Jersey et al., 
uv. United States, 221 U.S. 1, 52; Sugar Insti- 
tute, Inc. v. Umited States, 297 U. S. 553, 
597-598, is a detriment to the public. 

The master concluded his report by find- 

ing: 
“T find that the object of The Guild and its members 
and affiliates was to protect the dress industry from 
injurious and unfair practices—the principal one of 
which was the injurious and unfair practice of style 
piracy—and to promote competition in that industry 
upon a sound and fair basis. I find that The Guild 
and its members and affiliates have not fixed or tried 
to fix prices, have not limited or tried to limit pro- 
duction and have not caused or tried to cause any 
deterioration in the quality of their products. I find 
that the object of The Guild and its members and 
affiliates was beneficial, rather than prejudicial, not, 
only to the interests of the dress industry but as 
well to the interests of the public. I find that the 
activities of The Guild and its members and affiliates 
have carried with them no monopolistic menace and 
have not unduly restrained competition or unduly 
obstructed the course of trade. 

“T conclude that the activities of The Guild, in 
the protection of the original creations of its mem- 
bers and affiliates, do not tend to create a monopoly 
or unduly restrain interstate commerce in violation 
of the anti-trust laws of the United States; that the 
fair-trade practice regulations of The Guild are rea- 
sonable in contemplation of law and do not tend to 
create a monopoly or unduly restrain interstate com- 
merce in violation of such anti-trust laws; that the 
red card system, adopted and enforced by The 
Guild, does not constitute or result in an illegal 
boycott; that the concerted refusal on the part of 
members and affiliates of The Guild to sell to retailers 
who refuse to protect the original creations of such 
members and affiliates involves no denial or abridge- 
ment of the right of fair competition either as be- 
tween manufacturers or as between retailers; that 
there is nothing arbitrary, capricious, unreasonable 
or unduly coercive as a matier of law in either the 
anti-piracy activities or the fair-trade practice regu- 
lations of The Guild; and that the means adopted 
by The Guild for carrying out its anti-piracy pro- 
gram are reasonable and do not unduly restrain inter- 
state commerce.” 


The District Court on the coming in of 
the report and the plaintiff's exceptions 
thereto, confirmed the master’s report and 
ordered that the plaintiff’s bill be dismissed. 


[Errors assigned] 
The plaintiff assigned as errors (1) that 
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the District Court erred in dismissing the 
bill of complaint and in holding that the 
facts reported by the master did not con- 
stitute a violation of Sec. 1 and Sec. 2 of 
the Sherman Anti-Trust Act; (2) that the 
defendants have combined and conspired 
to monopolize in interstate commerce 
dress designs to the extent of from 40,000 
to 50,000 styles a year; (3) that in viola- 
tion of Sec. 1 of the Anti-Trust Act the 
defendants combined and conspired in 
unreasonable restraint of interstate com- 
merce by creating and maintaining a black- 
list of those retailers who declined to 
boycott non-combining manufacturers of 
such styles and designs, or to break their 
contracts with such manufacturers; (4) 
that the District Court erred in overruling 
the exceptions to the master’s report in 
denying the plaintiff an injunction. 


[Rule of reason] 


It is now well settled that in interpreting 
and applying the Sherman Act the courts 
are guided by the so-called “rule of rea- 
son.” In Standard Oil Co. v. United States, 
221 U.S. 1, the court laid down the rule 
that contracts or combinations alleged to 
be in restraint of interstate commerce are 
not objectionable unless they impose an 
unreasonable restraint, such as to give a 
monopoly to one who enjoyed it to fix the 
price and thereby injure the public, or 
impose a limitation on production. Also 
see Nash v. United States, 229 U. S. 373, 376. 


The mere fact that a contract or com- 
bination regulates or imposes some re- 
straint upon the trade in interstate commerce, 
does not necessarily make it illegal. In 
the case of Board of Trade of the City of 
Chicago v. Umted States, 246 U. S. 231, 238, 
the Supreme Court said: 

“The true test of legality is whether the restraint 
imposed is such as merely regulates and perhaps 
thereby promotes competition or whether it is such 
as may suppress or even destroy competition. To 
determine that question the court must ordinarily 
consider the facts peculiar to the business to which 
the restraint is applied; its condition before and 
after the restraint was imposed; the nature of the 
restraint and its effect, actual or probable. The 
history of the restraint, the evil believed to exist, 
the reason for adopting the particular remedy, the 
purpose or end sought to be attained, are all rele- 
vant facts. This is not because a good intention 
will save an otherwise objectionable regulation or 
the reverse; but because knowledge of intent may 


help the court to interpret facts and to predict con- 
sequences.” 


The Sherman Act, therefore, does not 
preclude the members of an industry in 
which evils exist disorganizing trade in such 
industry from acting collectively in 
the elimination of.such evils and establish- 
ing fair competitive practices. The Su- 
preme Court further said in Appalachian 
Coals, Inc., et al. v. United States, 288 U. S. 
344, 373-374: : 
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“A co-operative eréerprise, otherwise free from ob- 
jection, which carries with it no monopolistic men- 
ace, is not to be condemned as an undue restraint 
merely because it may effect a change in market 
conditions, where the change would be in mitigation 
of recognized evils and would not impair, but rather 
foster, fair competitive opportunities. Voluntary ac- 
tion to rescue and preserve these opportunities, and 
thus to aid in relieving a depressed industry and in 
reviving commerce by placing competition upon a 
sounder basis, may be more efficacious than an at- 
tempt to provide remedies through legal processes. 
The fact that the correction of abuses may tend to 
stabilize a business, or to produce fairer price levels, 
does not mean that the abuses should go uncorrected, 
or that cooperative endeavor to correct them neces- 
sarily constitutes an unreasonable restraint of trade. 


In the more recent case of Sugar Inst- 
tute, Inc., et al. v. United States, 297 U.S. 
553, 597-598, the Supreme Court said: 


“The restrictions imposed by the Sherman Act are 
not mechanical or artificial. We have repeatedly said 
that they set up the essential standard of reasonable- 
ness. Standard Oil Co. v. United States, 221 U. S. 
1; United States v. American Tobacco Co., 221 U. S. 
106. They are aimed at contracts and combinations 
which ‘by reason of intent or the inherent nature of 
the contemplated acts, prejudice the public interests 
by unduly restraining competition or unduly ob- 
structing the course of trade’. Nash v. United States, 
229 U. S. 373, 376; United States v. Linseed Oil 
Company, 262 U. S. 371, 388, 389. Designed to 
frustrate unreasonable restraints, they do not pre- 
vent the adoption of reasonable means to protect 
interstate commerce from destructive or injurious 
practices and to promote competition upon a sound 
basis. Voluntary action to end abuses and to foster 
fair competitive opportunities in the public interest 
may be more effective than legal processes. And 
cooperative endeavor may appropriately have wider 
objectives than merely the removal of evils which 
are infractions of.positive law. Nor does the fact 
that the correction of abuses may tend to stabilize 
a business, or to produce fairer price levels, require 
that abuses should go uncorrected or that an effort 
to correct them should for that reason alone be 
stamped as an unreasonable restraint of trade. Ac- 
cordingly we have held that a cooperative enterprise 
otherwise free from objection, which. carriers with 
it no monopolistic menace, is not to be condemned 
as an undue restraint merely because it may effect a 
change in market conditions where the change would 
be in mitigation of recognized evils and would not 
impair, but rather foster, fair competitive opportuni- 
ties. Appalachian Coals v. United States, 288 U. S. 
344. 373, 374.” 

The language of the court in Appalachian 
Coals, Inc., v. United States, supra, page 372, 
applies particularly to the aims and pur- 
poses of The Guild: 


“The evidence leaves no doubt of the existence ot 
the evils at which defendants’ plan was aimed... . 
It was afflicted by injurious practices within itself, 
—practices which demanded correction. If evil con- 
ditions could not be entirely cured, they at least 
might be alleviated. The unfortunaté state of the 
industry would not justify any attempt unduly to 
restrain competition or to monopolize, but the exist- 
ing situation prompted defendants to make, and the 
statute did not preclude them from making, an 
honest effort to remove abuses, to make competition 
fairer, and thus to promote the essential interests of 
commerce.” 


The Supreme Court has also laid down 
the rule that the methods employed to 
achieve the ends and purposes of any trade 
association, if reasonable, are illegal only 
if the ends and purposes themselves are 
illegal. Cement Manufacturers’ Protective 
arta es v. United States, 268 U. S. 588, 


Cited 1932-1939 Trade Cases 


427 


Jaeger Research Laboratories v. Radio Corp’n of Am. 


_ It is now settled that the important thing 
in cases under an anti-trust law is the 
result achieved or sought to be achieved, 
and the legality and means depends upon 
whether they are reasonably adapted to 
achieve a fair and legitimate purpose. 

The plaintiff stresses a finding of the 
master that members and affiliates of The 
Guild register as original creations from 
40,000 to 50,000 “styles” each year; but it 
1s quite evident that the master here was 
using the word “styles” as synonymous 
with “designs.” As the master defined 
these terms: “A style is a type, while a 
design is an interpretation of a style.” A 
single style may be followed in almost any 
number of different designs. The regis- 
tration of 50,000 different designs in a year 
is, therefore, quite different from the reg- 
istration of 50,000 different styles. 

The imposition of reasonable fines and 
the penalty of expulsion in the event of 
repeated violations as a means of making 
effective the rules of a trade association, 
is permissible. Anderson v. United States, 
171 U. S. 604, 616-617; United States v. Fur 
Dressers’ & Fur Dyers’ Association, Inc., 5 
Fed (2d) 869, 872. 


[No illegal or unreasonable method] 


The master also found there was nothing 
illegal or in any way unreasonable in the 
method of determining whether or not 
dresses alleged to be copies of the original 
designs of Guild manufacturers were in 
fact copies, as they are submitted to a 
committee of retailers and if the alleged 
violator is not satisfied with the committee 
selected, he may demand another commit- 
tee, and if then dissatisfied he may select 


one member, the Guild manufacturers an- 
other, and these two may select a third. 
This method of procedure is one frequently 
adopted to afford parties in dispute fair 
and reasonable protection. 

It appeared from the findings of the 
master that Filene’s had a reasonably ade- 
quate market outside of The Guild, and 
any alleged loss or damage due to the 
withdrawal of the privileges of The Guild 
was not shown to have been the result of 
The Guild’s action, 


[Millinery case distinguished] 


Our attention has been called to a deci- 
sion of the Federal Trade Commission in 
the matter of Millinery Quality Guild, Inc., 
et al.; but the facts found by the Trade 
Commission are quite different from those 
found hy the master and adopted hy the 
District Court in the case at bar. In the 
matter of the Millinery Guild the Commis- 
sion found that the Guild formed a sub- 
stantial majority of the originators of the 
leading style of high grade millinery for 
women. The master found the facts other- 
wise in the case at bar. The Commission 
found that the plan of the Millinery Guild, 
its acts and practices were to hinder com- 
petition and to create a monopoly in the 
sale of women’s hats in interstate com- 
merce by increasing the price and limiting 
production to the injury and prejudice of 
the public, while the master in the case at 
bar found to the contrary. 

Upon the facts found by the master in 
this case the mandate will be: 


[Injunction denied] 


The decree of the District Court ts affirmed 
with costs. 


[f 55,162} H. J. Jaeger Research Laboratories, Inc., by Maude J. Lange and David 
Wolf, Surviving Directors and Trustees, v. Radio Corporation of America. 


United States Circuit Court of Appeals, for the Third Circuit. 


Filed June 10, 1937. 


Appeal from the District Court of the United.States for the District of New Jersey. 


An action to recover damages for violation of the Sherman Anti-Trust Act is held 
to be an action on the case, governed by the State Statute of Limitations on actions cn 


the case. 
Before BurrincTon, THomMPSON and Buccs, 
Circuit Judges. 
Opinion 
[fVhether action on the case} 


Burrinacton, J. In this case, an action 
to recover damages for violation, by the 


defendant, of the Sherman Anti-Trust law, 
the decisive factor is the several years 
delay of the plaintiff in bringing this suit. 
In point of fact, such suit was not brought 
for over eight years, and the question js 
Whether it was barred by the New Jersey 
statute of limitations. The question arises 
in this way. The New Jersey statute of 
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limitations, which it is conceded governs, 
limits actions on the case to six years. 
The plaintiff contends his suit is not an 
action on the case; the defendant says it 
is. The court below held with the defend- 
ant and dismissed the suit. Thereupon 
plaintiff took this appeal. 


[Nature of action on the case] 


Confining ourselves to the statutes of 
limitations of the states in this circuit, we 
note that the Acts of New Jersey and 
Pennsylvania are, so far as pertinent to 
the question here involved, the same, and 
both followed the British statute of James 
I in limiting actions of case to six years. 
That action was cfeated to meet a recog- 
nized need in the administration of justice, 
namely, a special form of action for par- 
ticular cases where the ancient form of 
action did not provide a remedy. This is 
recognized by cases and commentators and 
the broad, inclusive remedial purpose of 
its origin authoritatively stated. Thus 
Blackstone, Vol. 4, *442, referring to the 
adopting of process by courts to a particu- 
lar case, speaks of them as 


“extending the remedial influence of the equitable 
writ of trespass on the case according to its primi- 
tive institution by King Edward I to almost every 
instance of injustice not remedied by any other 
process.”’ 


SOs agains Volend.m *122-ethatiereatmcon-= 
mentator Says: 

“Where any special consequential damaye arises 
which could not be foreseen and provided in the 
ordinary course of justice, the party iniured is 
allowed both by common law and the statute of 
Westminster, 2 C. 24, to bring a special action on 
his own case by a writ form according to the pe- 
culiar circumstance of his own particular grievance.” 


So also Bouvier, Vol. I, page 425, says: 


“Case—A form of action which lies to recover dam- 
ages for injuries for which the more ancient forms 
of action will not lie. Steph. Pl. And. ed. Sec. 52.” 


Moreover, instancing the need where a 
statute grants a right but does not pre- 
scribe the remedy to enforce such, and 
citing how the law provides a remedy by an 
action of case, Bouvier, Vol. I, page 426, 
Says: 

“Case lies for the infringement of rights given by 
statute; Sharp v. Curtiss, 15.Conn. 526; Riddle ». 
Proprictors of Locks and Canals, 7 Mass. 169, 5 Am. 
Dec. 35; Savings Inst. v. Makin, 23 Me. 371: Hunt 


v. Town of Pownal, 9 Vt. 411; Hull v. Rich a 
2 Woodb. & M. 337, Fed. Cas. No. 6,861." 00” 


To which may be added 1 Chit. Pl. 133: 


“Actions on the case are founded on common law 
or upon acts of parliament, and lie generally to re- 
cover damages for torts not committed with force 
actual or implied ;” i 


and page 142: 

“Wherever the statute prohibits an act, and provides 
for a recovery of damages caused by its violation, 
the remedy is an action on the case.” 

_ This application of the statutory limita- 
tions to an action of case brought for dam- 
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ages under the Sherman Act has arisen in 
cases in this circuit. By reference to 
Buckeve Powder Co. v. DuPont DeNemours, 
223" Fed. x88! 248d Soo, at will be seen 
that on September 18, 1911 an action sim- 
ilar to the present one was brought in the 
District of New Jersey. The alleged 
wrongs were committed from 1903 to the 


date of the suit. The’ trial Judge held that 
the plaintiff was barred by the New Jersey 
statute of limitations as to all damages 
suffered before September 18, 1905, and 
left to the jury to decide whether any 
damage was proven during that six years 
period. The jury found for the defendant. 
On appeal by the plaintiff this Court (223 
Fed. 881) affirmed the judgment, as did 
also the Supreme Court (248 U. S.55). In 
this court the ruling of the court was as- 
signed as error, but it was not discussed 
by counsel or alluded to in the court’s 
opinion, seemingly it not being regarded 
as a matter of moment; but it was not over- 
looked, for Justice Holmes, in his opinion 
said: 

“Elaborate exceptions were taken, but they were: 
overruled by the circuit court of appeals.” 


Apparently both reviewing courts regarded 
the question as rightly settled. Later, in 
a like case, the limitation of the Pennsyl- 
vania statute, which, as stated above, was 
substantially the same as the New Jersey 
one, was held to control: 243 Fed. 1; 
affirmed 248 U.S. 55. In this court’s opin- 
ion it was said: 


“The only question is whether the six year limitation 
of the Pennsylvania act was properly applied. 

We are of opinion that the defendant (should be 
plaintiff) did not suffer from error in having applied 
to its case the six year limitation of the Pennsylvania 
act. 


These cases were followed in 277 Fed. 433, 
a case also arising in this circuit, wherein 
the trial judge held: 


“The case is, however, I think, controlled by 
Thomson v. Clanmorris, 1 Chancery, 718’’. 


[Anti-trust suit held to be action on the case] 


So regarding, we hold the court below 
did not err, but its decision is in line with 
the holdings of this circuit. In so deciding 
we have not overlooked the decisions of 
the courts of New Jersey, which it is urged 
constrain a decision to the gontrary. With- 
out discussing and differentiating such 
cases, we find no case which presents the 
question here involved. The Sherman Act 
created a new tort damage right for dam-. 
ages actually suffered, but also imposed a 
statutory trebling penalty. For this new 
legislative damage and penalty it created 
no remedy. But the law, by its flexibility, 
provided for this particular situation a 
remedy by an action of case, but with that 
remedy provided, for the protection of de- 
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fendants, the barrier ot a six year limita- 


tion which, as has been said in 9 Wall. 282, 


“fs a mere declaration of the law-making power to 
the plaintiff. that having voluntarily slept so long 


upon his rights, he shall not now be permitted to 
assert them, to the injury of individuals and the 
disturbance of society.” 


Accordingly, the judgment below is afhrmed. 


[155,163] Indianapolis Amusement Company v. Metro-Goldwyn-Mayer Distribut- 


ing Corp., Universal Film Exchanges, Inc. 
United States Circuit Court of Appeals for the Seventh Circuit. 


June 12, 1937. 


Appeal from the District Court of the United States for the Southern District of 


Indiana, Indianapolis Division. 


_A defendant in an action at law alleging conspiracy to violate the anti-trust laws is 
entitled to a bill for discovery on the subject matter of damages. 


Before Sparxs and Magjor, Circuit Judges, 
and Linpiey, District Judge. 


[Suit for anti-trust conspiracy] 

LinpLey, District Judge. Appellant, pro- 
prietor of a moving picture theatre in In- 
dianapolis from 1922 to 1927, began an 
action at law against appellees, film dis- 
tributors, charging them with conspiracy 
to violate the Anti-Trust laws of the 
United States. It alleged that by such 
illegal action, it was forced to exhibit pic- 
tures of an inf@rior quality and to contract 
and pay for more reels than needed, with 
resulting loss of customers, business and 
good will. 


[Bill for discovery filed] 

Appellees answered and, later, before 
trial, filed their bill in equity for discov- 
ery, averring that, in order properly to 
prepare for defense of the action at law, 
it was necessary that they have discovery 
as to various matters, including the name 
of the theatre, the period of operation, the 
intereg$ of appellant, the substance of and 
names of parties to contracts showing ap- 
pellant’s interest, the names of pictures ex- 
hibited, attendance at the theatre, scale of 
admission, daily receipts and expense, con- 
tracts between appellant and appellees, 
amounts paid for films, the names of films 
claimed to be inferior in character, the 
character of liquidation of appellant’s 
property and full information concerning 
the same, final disposition of the assets 
and the specific transactions upon which 
appellant relied in its claim for damages. 

Appellant moved to dismiss the bill. 
‘The motion was overruled, and appellant 
thereupon answered, denying that it was 
necessary, in order to make proper defense, 
that appellees have discovery; that to allow 
same would in no way speed the trial; that 
the information requested was not mate- 
rial to the issues but, if pertinent, was a 


part of appellant’s burden in the law action 
and then was, or had been, within the 
knowledge of appellees; that the only pur- 
pose of the bill was unreasonably to at- 
tempt to delve into appellant’s records and 
that appellees have an adequate remedy 
at law. 


Upon the face of the pleadings, the court 
entered an order directing appellant to 
answer certain of the interrogatories pro- 
pounded. Thereupon this appeal was 
perfected. 


[Adequacy of legal remedy] 


Immediately confronting us is the ques- 
tion of adequacy of appellees’ legal rem- 
edy. 2 Burns Ind. Stat. Ann., 1933, Sec. 
2-1644 p. 279, provides that the court may, 
upon proper showing, compel either party 
to produce books, records and documents 
at or before the trial. However, Congress 
itself has enacted legislation upon the same 
subject matter. Title 28 U. S. C. A., Sec. 
636 provides that in trials of actions at 
law, the court may require parties to pro- 
duce books or writings which contain evidence 
pertinent to the suit, under circumstances 
where they might be compelled to produce 
the same by the ordinary rules of proceed- 
ings in chancery. Despite the Conformity 
ANctawlitles 28 aes Ga Ave Secu 24ethie 
federal legislation controls in trials in the 
federal courts, and the production of books 
and papers therein is regulated by Sec. 
636, previously cited, and the statutory 
provisions of a state upon such subject 
matter do not apply to procedure in the 
federal courts. General Film Co. v. Samp- 
liner, 232 F. 96 (CCA6) ; Ex Parte Fisk, 113 
U. S. 713; Hanks Dental Assn. v. Interna- 
tional Tooth Crown Co., 194 U. S. 303. 

The purpose of Sec. 636 was to give 
courts of law the power to do what courts 
of equity could do in the matter of using 
documents, without the formality of going 
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into a court of equity with a bill of dis- 
covery in aid of an action at law. Carpen- 
ter v. Winn, 221 U. S. 533. But by the act 
a party may not be compelled to produce 
evidence before trial. Consequently, the 
remedy by a bill for discovery in aid of the 
action of law is still open to secure evi- 
dence before the trial. Carpenter v. Winn, 
supra. There the court remarked that a 
court of equity does not lose its jurisdic- 
tion to éntertain a bill for the discovery of 
evidence because the powers of the court 
have been enlarged so as to make the 


equitable remedy unnecessary in some cir- 
cumstances. Consequently it appears 
authoritatively established that appellees’ 
remedy by way of bill for discovery in aid 
of the action of law still exists. 


A bill will not lie to pry into the case 
of an adversary, to learn its strength or 
weakness. A discovery sought upon sus- 
picion or vagueness is of fishing character 
and will be dismissed. The province of 
discovery is not to disclose in what manner 
the other party intends to make out his 
case at law. A plaintiff in equity is entitled 
only to the discovery of such matters with- 
in the knowledge of possession of his 
opponent as will enable him to make out 
his own case. Carpenter v. Winn, supra. 


[Discovery as to damages] 


Appellant insists that appellees’ bill was 
within the category condemned and that 
they were not entitled to have the inter- 
rogatories answered because the latter bear 
almost entirely upon the question of ap- 
pellant’s damages. They insist that a 
defendant in an action at law is not en- 
titled to discovery with reference thereto. 
The language of Sinclair Refining Co. v. 
Jenkins Petroleum Proc. Co., 289 U. S. 689 
seems to us, in its reasoning, decisive 
against these contentions. The court 
there said: 


“The case according to common law practice must 
be tried as a unit and not broken into parts. In 
such circumstances damages may be proved with the 
aid of a discovery, if the complication of accounts or 
other practical impediments make it necessary that 
the evidence be sifted in advance. * * * Munger 
v. Firestone Tire & Rubber Co., 261 F. 921, is cited 
by the petitioner as supporting a general rule that 
the necessity of proving damages is never a suf- 
ficient ground for a discovery in equity * * 

The point is made in it that damages are not part 
of the ‘issues’ in a lawsuit, and that the interroga- 
tories to be answered by a defendant under a bill of 
discovery are to be directed to the issues and not 
to anything else. There is indeed a rule of common 
law pleading that the statement of general damages 
in the ad damnum clause of a complaint is not an 
issuable allegation, * * * This does not mean, 
however, that the plaintiff will not have to prove 
his damages if he wishes to get more than a nominal 
verdict. Quite to the contrary, it means that he 
will have to prove them though the defendant has 
omitted to deny them in the answer. It is a non 
sequitur to argue from this that the quantum of the 
damage is not a part of the case to be proved 
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through the aid of a discovery if proof upon the trial 
will be burdensome or difficult.” 


See Title 28 U. S. C. A. “Equity Rules.” 


From the court’s reasoning, it seems 
clear that the right to discovery on the 
subject matter of damages is available to 
a defendant as well as to a plaintiff. The 
purpose of discovery is to prevent clumsy 
or wasteful litigation and there is no dis- 
tinction in reason in granting the relief to 
a defendant and allowing the remedy at 
the suit of a plaintiff. Such relief was 
granted in Pape v. Lister, L. R.6 Q. B. 242; 


and Iroquois Hotel & Apartment Co. vw. 
Iroquois Realty Co., 126 App. Div. 814, 111 
Na Yeisupel7Z: 


[Equity Rule 58] 


Since the adoption of Equity Rule 58 
bills for discovery connected with a prayer 
for other relief in equity are superseded 
by the method provided by the rule. The 
discovery formerly obtained by such bills 
is now granted under the rule. Though 
the practice as to bills for discovery in 
aid of action at law remains, in all essen- 
tials, the same as previously, the courts 
quite generally follow the same reasoning 
as in cases under the rule. We know of 
no limitation upon the practice that would 
forbid discovery to defendants as well as 
to plaintiffs. The right to discovery as to 
matters material to the cause of action or 
defense of the interrogating party will not 
be defeated by the fact that such matters 
also involve the ground of defense or ac- 
tion of the interrogated party. J. H. Day 
Co. v. Mountain City Mill Co. (D. C. Tenn. 
1915), 225 F. 622. 


The Court sustained appellant’s objec- 
tions to some of the interrogatories pro- 
pounded, evidently having in mind the 
limitations upon appellees’ right to giscONs 
ery. Appellees may not engage in a fishing 
expedition, but in the interest of seemingly 
orderly diligence there is no reason why 
appellees should not have in advance of 
the trial at law that which they are entitled 
to have under the statutes at the time of 
trial. The information requested enters 
into the elements of appellant’s damages. 
It relates to the character of its business; 
the amount thereof; the income; the ex- 
pense; the tickets sold; the films purchased, 
all of which are material, not only to ap- 
pellant but also to appellees in their 
attempt to show little or no damage and 
their seeking to know just? wherein appel- 
lant claims to have been damaged. This 
extent of the inquiry is largely one of 
discretion for the District Court. To hold 
that one is entitled to a discovery is not 
to say that the remedy will be granted 
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without limit. Sinclair Refining Co. v. Jen- 
kins Co., supra. We have no doubt that 
the chancellor will exercise a wise discre- 
tion in awarding relief under the bill 
protecting the rights of both appellees and 
appellant. 


[No necessity for hearing] 


elt ig coytended that the court should 
have heard evidence. Ordinarily the court 
may determine from an examination of the 
bill and answer whether it is proper to 
allow the relief. It appears that the issue 
was clearly defined by the bill and answer; 
that the interrogatories were directed to 
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ascertain the truth upon the issues pre- 
sented in the common Jaw suit. We can 
see no necessity of other evidence. The 
practice under Equity Rule 58 governs and 
there is no occasion for any hearing or 
decree upoh the bill. Pressed Steel Car Co. 
v. Union Pacific R. Co., 241 F. 964 (CCA8). 
We are confirmed in this position by the 
fact that the record is silent as to any re- 
quest by either party for opportunity to 
present additional evidence. 


[Bill for discovery sustained] 


Finding no error in the court’s action, 
the order of the District Court is affirmed. 


Federal Trade Commission v. Mid West Mills, Inc. 
United States Circuit Court of Appeals for the Seventh Circuit. 


June 15, 1937. 


On Application for Enforcement of an Order of the Federal Trade Commission. 


The Court denies enforcement of a Federal Trade Commission order prohibiting 
use oi the word “Mills” in the name of a company which neither owns nor operates 
mills, without prejudice to an order being entered by the Commission directing respond- 
ent company to add appropriate words which will convey to the public the fact that 
respondent neither owns nor operates a mill. 


Denying enforcement of FTC Complaint No. 2526. 


Before Evans and Major, Circuit Judges, 
and Linprey, District Judge. 


[FTC order] 


Evans, Circuit Judge. After investiga- 
tion and hearing, the Federal Trade Com- 
mission entered an order directing respondent 
to cease and desist representing itself as 
a manufacturer or mill owner by the use 
of its corporate name “Mid West Mills, 
Inc.” The part of the order of which com- 
plaint is made reads as follows: 

“It is ordered that the respondent, Mid West 
Mills, Inc., a corporation, its officers, agents, repre- 
sentatives, servants, and employees, in connection 
with the offering for sale and sale of upholstering 
fabrics, wooden frames, padding, felt, springs, and 


all other such material, relative tc the construction 
of furniture, in interstate commerce, cease and de- 
sist from: 

“Representing, directly or indirectly, through and 
by use of its corporate or trade name, through 
letterheads, circulars, advertising literature, or in 
any other manner, that it is a manufacturer, mill 
operator, or mill owner.” 


[Application to enforce order] 


Petitioner is.here with an application to 
enforce its cease and desist order which 
respondent has refused to obey. 

Petitioner’s order is largely based upon 
the respondent’s use of the word “Mills” 


in its corporate name, because it is sug- 
gestive, if not indicative, of a fact which 
does not exist, namely, that respondent 
owns and operates mills where its goods 
are manufactured. Respondent admits it 
has no mills and manufactures none of 
the goods which it sells, yet it denies that 
it thereby violates-any unfair trade prac- 
tices such as are designated by section 5 
of the Federal Trade Commission Act. 


[Facts] 


Respondent is a jobber and wholesaler 
of upholstering fabrics, wooden frames, 
padding, felt, springs, etc., and all mate- 
rials used in the construction of furniture. 
It sells through salesmen in Illinois and 
other states and is in substantial compe- 
tition with others engaged in like business. 
It urges that any possibility of deception 
through the use of the word “Mills” in its 
corporate name is overcome by the fact 
that all the garment labels, tickets, letter- 
heads, invoices, and other printed matter 
(except envelopes) contain the words 
“Jobbers and Converters” directly under 
its corporate name. 

In 1922, respondent’s president purchased 
the good will of a defunct corporation, in- 
cluding its name “Mid West Mills, Inc.,” 
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and he caused to be formed another _cor- 
poration by the name of “Mid West Mills 
Supply, Inc.,” which name was changed ‘to 
“Mid West Mills, Inc.” in 1927. It con- 
ducted a gross business of $525,000 in 1934, 
and $550,000 in 1935. 

We reproduce the names as they appear 
on letterheads,-envelopes, and ticket and 
garment labels. 

Letterhead: 
Mi West Murtrs, Inc. 
Jobbers and Converters 
Envelope Heading: 
MID WEST MILLS, INC. 
Garment or Fabric Label Headings: 
Mid West Mills, Inc. 
Jobbers and Converters 


A converter is described as one who 
changes patterns produced by the mills. 


He is one who “changes patterns around 
to give them a different construction of 
material and coloring.” “He converts the 
patterns and changes them.” 


[Royal Milling Co. case] 


The decision in Federal Trade Commission 
uv. Royal Milling Company, 288 U. S. 212, 
controls the disposition of this appeal. In 
that case the complaint of the Commission 
was directed to the use of the words “Mill- 
ing Company” by one who was not en- 
gaged in milling. The Court of Appeals 
set aside the order of the Commission on 
the ground that it did not appear to be in 
the interest of the public. On appeal the 
decree of the Circuit Court of Appeals 
was reversed with directions to enter an 
order directing the milling company to 
accompany each use of the name “Milling 
Company” with an “explicit representation 
that respondent was not a grinder of the 
grain from which the flour prepared and 
put out is made, such representation to be 
fixed as to form and manner by the com- 
mission.” 


The substance of the holding is that 
while it constituted unfair methods of com- 
petition to use words suggestive of activi- 
ties not followed by the user, yet the 
Commission should go no further than is 
reasonably necessary to correct the evils 
and preserve the rights of competitors and 
the public; that this can be done in cer- 
tain cases where value has attached to a 
trade name by requiring proper qualifying 
words to be used in immediate connectior 
with the objectionable word in the user’s 
name. 


|Essentials to support Commission’s order) 


As we construe this decision a valid order 
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of the Commission must be supported by 
three essential facts: (a) The objection- 
able methods must be used in competition 
in interstate commerce. (b) The methods 
adopted by the user in interstate commerce 
must be unfair. (c) The proceeding by 
the Commission to prevent the use of such 
methods must appear to be in the interest 
of the public. 


[Use of “Mills” held unfair] 


We are satisfied that respondent’s use 
of the word ‘‘Mills” was prima facie un- 
fair, and it was practiced by the respondent 
in interstate commerce. If there were no 
ameliorating circumstances, we would also 
unhesitatingly say that the Commission’s 
action was in the interest of the public. 
Respondent’s avoidance of liability must 
find support, if at all, in the fact that it 
acquired the name through the purchase 
of a business, and that to a certain extent, 
it did inform the public that it was merely 
a jobber and a converter. 

It should, we think, however, have gone 
further. To avoid the false impression 
which the use of the word “Mills” created, 
it should have conveyed information to 
purchasers and prospective customers that 
it did not own or operate a mill from which 
its products came. 

We are convinced that respondent may 
avoid any false impressions and implica- 
tions arising from the use of the word 
“Mills” if it uses on all of its stationery, 
garment labels, tickets, invoices, and other 
printed matter, these words “Jobbers and 
Converters, Not Mill Owners or Mill Op- 
erators.” There would then be no possi- 
bility of deception. Of course these are 
not the only words which might be adopted. 
The Commission must in the first instance 
determine whether the words sufficiently, 
convey the information that respondent 
neither owns nor operates a mill. 

We are at a loss to understand why the 
respondent should insist on using the word 
“Mills” after complaint has been filed with 
the Commission and objections made to it 
by that body. It has, it is true, for some 
years been using the name, and it may be 
that it believes its business is closely iden- 
tified with the name. 


If it does not see fit to voluntarily strike 
the word “Mills” from its name, it should 
clearly inform its prospective customers of 
the true facts. This can only be done by 
adding appropriate words such as suggested 
in the previous paragraplf which will leave 
no room for doubt. 

\Petition for enforcement dened] 


The petition is denied, but wiuout prej- 
udice to an order being entered by the 
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Commission in accordance with the views 
here expressed and which will direct the 
addition of appropriate words which will 


clearly convey to the public the fact that 
iespgpeent neither owns nor operates a 
mill. 


[1 55,165} Chicago Silk Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Seventh Circuit. June 24, 1937. 


Petition for Review of Order of Federal Trade Commission. 


A Federal Trade Commission order prohibiting a distributor of hosiery and lingerie 
from furnishing punch cards in connection with sales of its products is affirmed. 


Affirming Federal Trade Commission order No. 2551, 


Before Evans and Major, Circuit Judges, and Linptey, District Judge. 


[Petition tu review FTC order] 


Major, Circuit Judge. This matter comes 
before the Court upon the petition to re- 
view an order to cease and desist entered 
by the Federal Trade Commission under 
authority of section 5 of the Federal Trade 
Commission (15 U.S. C. A., Section 45). 


[Facts] 


Petitioner is a corporation located in the 
city of Chicago, Illinois, engaged in the 
sale and distribution of hosiery and lingerie 
throughout the United States. In the con- 
duct of its business it distributes to the 
public through the United States mails 
certain literature, instructions, and sales 
outfits including paper punch cards, order 
blanks, and advertisements containing il- 
lustrations of hosiery and lingerie, together 
with samples of fabrics and circulars ex- 
plaining its plan of selling said merchandise 
and the allowing of premiums or prizes to 
the operators of the punch board. In order 
to obtain the address of “prospects” a letter 
is sent to a woman offering her a pair of 
ladies’ silk hosiery free on condition that 
she send petitioner the address of ten other 
women. Upon compliance with this re- 
quirement the person is sent a pair of hos- 
iery as promised, and each of the ten other 
“prospects” are sent the sales literature in- 
cluding a punch card with printed instruc- 
tions for its operation. This card contains 
numbers from one to sixty and when 
pushed out of the card reveal the amount 
which is to be paid, ranging from one cent 
to fifteen cents according to the number 
punched. Certain numbers are free and the 
operators who push these numbers are re- 
quired to pay nothing, but have the same 
chance with the others in winning. $5.95 is 
the amount collected when all the numbers 
are sold. The person who sells the card 
receives two pair of ladies’ silk hose free, 
and certain other persons who push out 
certain designated numbers likewise receive 
their hose free. 


[Game of chance involved] 


That the plan involves a game of chance 
or the sale of a chance to procure petition- 
er’s merchandise is clearly shown, and that 
the operation of the plan is contrary to 
established public policy of the United 
States and the varied states and contrary to 
the criminal statutes of many of the states 
is conceded. Petitioner’s sales were in- 
creased from $25,000.00 in 1932, the year it 
started in business, to $150,000.00 in 1934, 
and even more in 1935. The Commission 
found, among other things, that petitioner 
is engaged in offering for sale and selling 
its products in interstate commerce in com- 
petition with other persons likewise en- 
gaged; that the punch card system of 
obtaining the business is a species of gam- 
bling which many of its competitors do 
not use for the reason that the method is 
unethical, unfair, and in violation of law, 
and that said method injuriously affects the 
business of petitioner’s competitors by di- 
verting business from them. On the basis 
of these findings of fact it issued the order 
to cease and desist, which this Court is 
asked to vacate in these proceedings. 


[Contested issues] 


The contested issues as stated by peti- 
tioner are: First, does the method of busi- 
ness followed by the petitioner constitute 
an unfair method of competition? Second, 
does the evidence show that petitioner is 
engaged in competition with others in in- 
terstate commerce? 


[Findings conclusive if supported] 


The Act itself provides that the findings 
of the Commission as to the facts, if sup- 
ported by testimony, shall be conclusive. 
This provision of the Act is very forcibly 
enunciated in Federal Trade Commission v. 
Algoma Lumber Company, 291 VU. S. 67, 
where the Court on Page 73 said: 
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“¢The findings of the Commission as to facts, if 
supported by testimony, shall be conclusive.’ 5 
S. C. A. § 45. The Court of Appeals, though 
professing adherence to this mandate, honored it, 
we think, with lip service only. In form the court 
determined that the finding of unfair competition 
had no support whatever. In fact what the court 
did was to make its own appraisal of the testi- 
mony, picking and choosing for itself among un- 
certain and conflicting inferences. Statute and de- 
cision (Federal Trade Comm’n v. Pacific States 
Paper Trade Assn., 273 U. S. 52, 61, 63) forbid that 
exercise of power.”’ 


[Respondent accountable for lottery] 


Petitioner, as we understand its position, 
does not attack the sufficiency of the evi- 
dence to justify the findings of the Com- 
mission, and under the statute and court 
decision above cited there is no occasion 
for us to do so. However, we have in- 
vestigated the record to the extent of satis- 
fying ourselves that the evidence fully 
justifies the findings as made. We assume 
that the question which petitioner seeks 
to raise is that the facts as found by the 
Commission do not constitute an unfair 
method of competition. With this position 
we are unable to agree. We gather from 
petitioner’s brief that it should not be held 
accountable for any consequences which 
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result from the activity which it originates. 
It is claimed, for instance, that there can be 
no harm in the mailing of the punch cards; 
that whether they are used for disposing of 
merchandise by chance is one to be deter- 
mined by the recipient of such cards and 
that, inasmuch as the cards are furnished 
free, petitioner is not engaged in a lottery 
or in disposing of its merchandise by 
chance. There is no merit in such conten- 
tion. The petitioner originated and set in 
operation the scheme or device in question. 
Moreover, it sent through the mail specific 
instructions for the operation of the plan 
and reaped the benefits from its execution. 


[Keppel case} 


Under the authority of Federal Trade 
Commission v. Keppel, 291 U. S. 304, both 


-questions which petitioner raises must be 


answered in the affirmative. Other cases 
might be cited sustaining the order in ques- 
tion, but, in view of the law as announced 
in the Keppel case, it would be useless reit- 
eration so to do. 


[FTC order affirmed] 


The order of the Commission is 
Affirmed. 


[55,166] Weco Products Company v. Reed Drug Company. 


Supreme Court of Wisconsin. 


Filed June 21, 1937. 


Appeal from a judgment of the Circuit Court for Milwaukee County. Gustave G 


Gehrz, Circuit Judge. Reversed. 


The Wisconsin Fair Trade Act is held to be constitutional, and sales below prices 
established in contracts under the Act are enjoined. 
When an Illinois manufacturer enters into contracts with Wisconsin retailers estab- 


lishing the minimum prices at which the manufacturer’s goods are to be sold by the 
retailers, the contracts are held to involve intrastate commerce only. As the contracts 
do not expressly relate to sales between the manufacturer and the retailers, it is imma- 
terial, in a suit to enjoin sales below the minimum prices, that the sales themselves 
constitute interstate commerce. 

The Court indicates that the section of the Wisconsin Fair Trade Act which 
exempts co-operatives from the necessity of observing minimum prices is unconstitu- 
tional in that it is an arbitrary and discriminatory exemption inconsistent with the 


purpose and object of the Act. 


[Proceedings in case] 

Action brought by Weco Products Company 
against the Reed Drug Company for a permanent 
injunction under subsec. (5) of sec. 133.25, Stats., 
(designated therein the “Fair Trade Act’’), to en- 
join the defendant from advertising, offering for 
sale or selling certain trade-marked articles, pro- 
duced by the plaintiff, at prices below those specified 
in contracts entered into under the Fair Trade Act 
between the plaintiff and some six hundred retail 
druggists in Wisconsin. Upon a trial, without a 
jury, of the issues of fact raised by the pleadings, 
the parties agreed upon findings of fact which were 
made by the court, and upon which it reached con- 
clusions of law on which judgment was entered 
dismissing the complaint on the merits. Plaintiff 
appealed from that judgment. 


[Facts] ; 


Fritz. J, There is no controversy in respect to 
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the findings of fact upon which the court based 
its conclusions of law and judgment dismissing the 
complaint. For consideration of the issues of law 
presented on this appeal, it suffices to note the 
following facts. The plaintiff, an Illinois corpo- 
ration, licensed to do business in Wisconsin since 
November 5, 1935, is the producer of tooth brushes 
and tooth paste sold under labels or in containers 
bearing its trade name and registered trade-mark 
“Dr. West’s,” of which it is the owner by virtue 
of its exclusive use thereof as its trade name and 
trade-mark for upwards of fifteen years; and in 
that period the plaintiff by advertising and other- 
wise created a valuable good will for that trade 
name and trade-mark and its products sold there- 
under, and also created a valuable dealer good wilt 
by co-operation, service and the maintenance of 
prices yielding a fair profit to retailers. Those 
commodities have been and are widely and ex- 
tensively sold in Wisconsin under and by that 
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trade name and trade mark by retail drug stores 
and others, including the defendant, and are in 
fair and Open competition with many other com- 
modities of the same general class produced by 
others. In the course of years there developed in 
the drug trade a practice of cutting prices of com- 
modities sold in such stores, including various well 
advertised commodities well known to the public, and 
sold and identified under distinctive trade-marks, 
brands and names. Under that practice some retail 
dealers offered such products at prices conspicuously 
lower than the marked or established prices therecf, 
as so-called ‘“‘leaders,” as a means to draw. trade. 
Stores at which that practice was prevalent became 
known as ‘“Cut-Rate Drug Stores,’ and such re- 
tailers considered the use of such “leaders” a val- 
uable trade advantage in that, with other things, 
it gave them an opportunity to persuade customers 
who were attracted thereby and the cut-rate prices 
announced therefor to purchase other merchandise 
in place of such advertised “leader” or additional 
merchandise sold at a profit; and, in either event, 
the profits realized on such other or additional mer- 
chandise exceeded the loss necessarily sustained 
on any ‘“‘leader” sold as stated. That price cut- 
ting practice engendered a condition by which other 
dealers were forced to meet the cut prices, and 
one cut produced another in retaliation, so that 
ultimately in a particular community well known 
articles identified by trade-marks, brands and names, 
with prices established by the producers or manu- 
facturers thereof, were offered at prices reduced 
to a point which yielded little or no profit, and, 
in some cases, represented an actual loss, so that 
the dealers’ incentive to sell such commodities was 
destroved, and that they often refused to handle 
or stock the same, or were reluctant to sell them 
when called for by the public, or would urge the 
sale of other products upon which greater profits 
could be made. As a further result of those prac- 
tices, the producer or manufacturer of identified 
merchandise, which had been handled in that man- 
ner by ‘“Cut-Rate’’ stores, suffered a severe loss 
of market and facilities for distribution, and his 
business and good will became seriously interfered 
with, and, in some cases, was practically destroyed. 


[Fair Trade Act] 


On May 2, 1935, there became effective Ch. 52, 
L. 1935, which created secs. 133.25 to 133.27, Stats., 
and designated sec. 133.25 as the ‘‘Fair Trade Act.”’ 
On November 18, 1935, the plaintiff tendered to 
members of the retail trade in this state handling 
its products, including the defendant, a proposed 
fair trade contract, with provisions, including a 
stipulated price, that were authorized by and in 
accordance with subsecs. (3) and (4) of sec. 133.25, 
Stats. Those contracts, after being prepared and 
signed by the plaintiff’s officer in Chicago, were 
sent to Wisconsin for distribution among retail 
dealers, and here they were executed and entered 
into by about six hundred or 50% of such retailers. 
The defendant, owning and operating six retail 
“Cut-Rate’ drug stores in Milwaukee and one in 
Kenosha. refused to execute such a fair trade con- 
tract, when it was tendered by the plaintiff; but 
on December 10, 1935, the defendant was notified 
by the plaintiff of the effectiveness of the contracts 
which it had entered into with other dealers, as 
stated above, and also of the Fair Trade Act. The 
minimum resale prices stipulated in those contracts 
are fair and reasonable (a) as in comparison with 
competitive commodities, (b) upon the basis of 
plaintiff's manufacturing and_ distribution costs (c) 
upon the basis of merit, quality and popularity, and 
(d) upon the basis of the margin of profit allowed 
to the retail and wholesale trade; and no com- 
plain’ was filed by the defendant or any other party 
with the State Department of Agriculture and Mar- 
kets, under subsec. (7) (a) of sec. 133.25, Stats., 
in respect to those prices. ae: 

[Sales below contract price] 


In April, 1936, the defendant, with knowledge 
of those contracts, including the minimum resale 
rices stipulated therein, and in furtherance of its 
Ges in the manner and by the use of the price, 


cutting practices, described above, wilfully and 
knowingly advertised, offered for sale and sold tooth 
brushes and tooth paste under plaintiff’s trade name 
aud trade-mark “Dr. West’s’’ at prices which were 
below the minimum resale prices stipulated in those 
contracts. Those acts and competitive practices of 
the defendant caused the plaintiff substantial but 
indeterminable loss and damage, and if they are 
continued by the defendant, the plaintiff will con- 
tinue to suffer similar damage for which pecuniary 
compensation would not afford adequate relief. 


[Lower court decision] 


Before and after the Fair Trade Act went into 
effect the plaintiff's sales of its products for de- 
livery to wholesale and retail dealers in Wisconsin 
were consummated and concluded in Illinois and 
those sales constituted, as the court rightly con- 
cluded, interstate commerce. In view of the facts 
stated above, the court also concluded that the 
Fair Trade Act by its terms, and the terms of the 
plaintiff’s fair trade contracts, was applicable only 
to transactions consummated in Wisconsin, and in 
connection with sales made between the contracting 
parties; that, therefore, those contracts have no 
binding effect upon the defendant, who had in no 
manner become a party thereto; that subsec. (5) 
of sec. 133.25, Stats., (which provides that price 
cutting which is in violation of sec. 133.25, Stats., 
is unfair competition and actionable at the suit 
of any person damaged thereby) is void and un- 
constitutional in that it attempts to delegate legis- 
lative power to private individuals; and that the 
plaintiff was not entitled to the injunction prayed 
for in its complaint. 


[Contention on appeal] 


The appellant’s principal contention on this ap- 
peal is that the court erred in concluding that subsec. 
(5) of sec. 133.25, Stats., attempts to delegate 
legislative power to private individuals, and is there- 
fore void and unconstitutional. However, as the 
respondent claims that “‘the price maintenance agree- 
ments plaintiff seeks to bind defendant to, by force 
of subsec. (5) of sec. 133.25 of the Act, are illegal 
because they are violative of the Federal Anti- 
Trust Laws,” in that “they constitute an agree- 
ment to restrain interstate commerce,” and that 
it is therefore not necessary to pass unon the 
validity of the Fair Trade Act, we shall first con- 
sider whether the plaintiff can recover herein be- 
cause of any such alleged illegality in those 
agreements. 


[Federal anti-trust laws not involved] 


At the outset it must be noted that, as 
the court rightly concluded, the “plain- 
tiff brings this action against defendant 
solely under and pursuant to subsec. (5) 
of sec. 133.25, Wis. Stats.” It is an action 
for relief based on acts committed by the 
defendant which are injurious to the plain- 
tiffs good will and its right to profits 
from the sales of its trade-marked goods 
in the manner declared wrongful and ac- 
tionable under sec. 133.25 (5), Stats. The 
material and essential facts, upon which 
the plaintiff claims to be entitled to relief 
herein, are that the defendant wilfully and 
knowingly advertised, offered and sold 
the plaintiff's products at less than the 
minimum resale prices stipulated in the 
fair trade contracts entered into by the plain- 
tiff under sec. 133.25 (3), Stats., with 
the six hundred Wisconsin retailers who 
accepted the contracts and sell the plain- 
tiffs products only in this state, and who 
agreed therein not to advertise, offer or 


q 55,166 


436 


sell them in this state under the plain- 
tiff’s trade name or trade-mark at less than 
the stipulated prices. By an express provi- 
sion therein, those contracts are applicable 
“only to transactions consummated in the 
State of Wisconsin and not elsewhere”; 
and under them there is no sale of any 
merchandise made by plaintiff, or any pur- 
chase thereof made by any party from the 
plaintiff. Neither is there any provision 
therein requiring the delivery or accept- 
ance of any merchandise by any party 
thereto under circumstances which can be 
deemed to constitute a transaction in inter- 
state commerce. If sec. 133.25, Stats., is 
valid then, although no contractual obliga- 
tion can. of course, be imposed on the de- 
fendant by a contract to which it is not 
a party, the defendant’s conduct in viola- 
tion of stbsec. (5) of sec. 133;255 Stats. 
is nevertheless actionable in view of the 
provisions therein, that such conduct “is 
unfair competition and is actionable at 
the suit of any person damaged thereby” 
—“whether or not the person so advertis- 
ing, offering for sale or selling is a party 
to such contract.” By reason of those 
provisions, it is wholly immaterial in so 
far as the plaintiff’s cause of action for 
relief under subsec. (5) of sec. 133.25, Stats., 
is concerned, that defendant is not a party 
to, or contractually obligated under, the 
fair trade contracts made between the 
plaintiff and its dealers as authorized by 
subsec. (3) of sec. 133.25, Stats. Conse- 
quently, as the plaintiff is not seeking 
herein to enforce any contractual obliga- 
tion assumed by the defendant, and its 
right to relief is not based or dependent 
upon any contract for the sale or shipment 
of its merchandise from some other state 
into Wisconsin, it is immaterial, in so far 
as plaintiff's cause of action against de- 
fendant is concerned, whether the plain- 
tiff’s sales of its merchandise to wholesale 
or retail dealers, under other contracts 
than its fair trade contracts under sec. 
133.25 (3), Stats., constitute interstate com- 
merce. Its fair trade contracts under that 
subsection and the inhibitions applicable 
under the Fair Trade Act by reason of 
the existence of such contracts do not 
affect interstate commerce. Johnson v. 
Weissbard, N. J. Court of Errors and 
Appeals (decided April 30, 1937). Under 
those circumstances the Federal Anti- 
Trust Act in restraint of monopolies and 
trusts is not involved in this action, and 
such cases as Dr. Miles Medical Co. v. Park 
& Sons Co., 220 U. S. 373, are not in point. 
On the contrary, there is applicable herein, 
this court’s statement in Nat. Dist. Co. v. 
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Cream City Imp. Co., 86 Wis. 352, 56 N. W. 
864 — 

“The plaintiff’s cause of action is in no legal 
sense dependent upon, or affected by, the alleged 
illegality of the trust or combination, because the 
illegality, if any, is entirely collateral to the trans- 
action in question, and the court is not called upon 
in this action to enforce any contract tainted with 
the illegality or contrary to public policy.” 

And there is likewise applicable the rule 
that “the owner of a-patent or a trade- 
mark can protect his property and enforce 
his rights against a trespasser and an 
infringer, even though he may be engaged 
in business which is in restraint of trade.” 
Weyman-Bruton Co. v. Old Indian. Snuff 
Mills, 197 Fed. 1015; N. W. Consol. Milling 
Co. v. William Callam & Son, 177 Fed. 786. 


[Delegation of legislative power] 


In support of its contention that subsec. 
(5) of sec. 133.25, Stats., does not attempt 
to delegate legislative power to private 
individuals, and is therefore not unconsti- 
tutional and void because of any such 
delegation, the appellant relies on the deci- 
sions in Old Dearborn Dist. Co. v. Seagram 
Dist. Corp., and McNeil v. Jos. Triner Corp., 
299 WE (S583) Sie, Sd 30 eaticnare: 
Seagram Dist. Corp. v. Old Dearborn Corp., 
363 Ill. 610, 2 N. E. (2) 940, and Jos. Triner 
Corp. v. McNeil, 363 fll. 559, 2 N. E. (2) 
929;—Kunsman v. Max Factor & Co., and 
Pep Boys v. Pyrotl Sales Co., 299 U. S. 198, 
81 L. Ed. 138; affirming Max Factor & Co. 
v. Kunsman, 5 Cal. (2) 446, 55 Pac. (2) 177; 
and Pep Boys v. Pyroil Sales Co., 5 Cal. (2) 
784, 55 Pac. (2) 194;—Johnson v. Weissbard, 
(N. J.) supra; Bourjots v. Dorfman, 273 
N. Y. 167, 7 N. E. (2) 30. The decisions 
in some of those cases were not an- 
nounced until after the entry of the judg- 
ment under review herein. All of those 
cases involved state statutes in which there 
were provisions substantially similar to 
subsecs. (3) and (5) of sec. 133.25, Stats. The 
gist of the theory of that section, as well as 
of the similar statutes in other states, is, as 
the Supreme Court of Illinois said in Jos. 
Triner Corp. v. McNeil, supra, “that the 
manufacturer of a trade-marked article sold 
in competition with articles of similar 
nature, who has designated a fair price at 
which he, as well as his distributor and 
retailer, can make a fair profit, has a prop- 
erty right in the good will towards his 
product which he has created, and that it 
is sound public policy to protect that prop- 
erty right against destruction by others 
who have no interest in it except to em- 
ploy it in a misleading manner for the 
purpose of deceiving the public.” To the 
same effect see Max Factor & Co. v. Kuns- 
man, Supra. In holding that there is no 
unlawful delegation of legislative power 
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under such provisions as subsecs. (3) and 
(5) of sec. 133.25, Stats., the Supreme Court 
of Illinois said in Jos. Triner Corp. v. Mc- 
Neil, supra, 

“The Fair Trade Act of this state does not even 
attempt to fix or delegate to others the right to 
fix the price at which any commodity may be cold 
in the market. * Ae Only in the event that 
manufacturers or distributors elect to avail them- 
selves of its provisions does the statute come into 
actual operation. This does not mean that the act 
took effect upon the approval of any authority other 
than the legislative branch of our state government. 
Commonwealth v. Goldburg, 167 Ky. 96, 180 S. W. 
68. When the Fair Trade Act was passed by the 
General Assembly, it was a complete statute, in no 
manner dependent for approval or disapproval by 
any person or group of persons. The defendant’s 
contention that the statute unlawfully delegates legis- 
lative power is without merit.” 


Those conclusions evidently met with the 
approval of the U. S. Supreme Court when 
it said in Old Dearborn Corp. v. Seagram 
Dist. Co., supra. 

“We find nothing in this situation to justify the 
contention that there is an unlawful delegation of 
power to private persons to control the disposition 
of the property of Othersy {aise oe 
Sec. 133.25, Stats., was likewise a complete 
and effective statute upon its enactment, 
and there was no occasion for any further 
act or the exercise of any power of a 
legislative nature in order to complete or 
render that section effective as a law. 
Under and by virtue of the provisions in 
section 133.25, Stats., and particularly 
those contained in subsections (3) and 
(5) thereof (quoted in margin [not re- 
produced herein]), they were applicable with- 
out any further action which was legisla- 
tive in nature, whenever there existed a 
state of facts which was within those pro- 
visions, including the acts constituting the 
unfair competition which is made aotion- 
able thereunder. In other words, upon 
and by virtue of solely the enactment and 
publication of Ch. 52, L. 1985, in which sec. 
133.25, Stats., is included, those provisions, 
including subsec. (5) thereof, were in full 
force and effect, so that “wilfully and 
knowingly” advertising, offering for sale 
or selling a commodity at less than a 
minimum stipulated resale price, under the 
circumstances and conditions stated in the 
Fair, Trade Act, constitutes “unfair com- 
petition and is actionable” thereunder. The 
acts of private parties in entering into such 
a contract and stipulating a price therein 
constituted but facts in contemplation of 
which sec. 133.25, Stats., was enacted, and 
upon the existence of which the terms of 
subsec. (5) thereof were to be applicable. 
Under those circumstances those acts were 
no more legislative in character than are 
any other acts or conduct of private par- 
ties, which afford the basis and occasion 
for the application of a statute under the 
terms thereof. In neither instance are the 


consequences that the statute has become 
applicable, and conduct in violation thereof 
has become’ actionable, due to the exer- 
cise of any legislative power on the part 
of a private party. 


[Title of Act] 


Although the provisions in subsec. (3) 
and (5) of sec. 133.25, Stats., are substan- 
tially like the provisions on the same sub- 
ject in the Fair Trade Acts of California, 
Illinois and New York, which have been 
held valid, the respondent contends that 
sec. 133.25, Stats., cannot be upheld as an 
act to prevent unfair competition and pro- 
tect trade-mark owners because the intent 
of that section differs materially from the 
intent of the Fair Trade Acts, as disclosed 
by the titles thereto, in those other states. 
It is true that while the titles to their 
Acts read, “An act to protect trade-mark 
owners, distributors and the public against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a trade-mark, brand or name,” it is 
declared in sec. 133.27, Stats., that the in- 
tent of secs. 133.25, and 133.17 to 133.185, 
Stats., “is to safeguard the public against 
the creation or perpetuation of monopolies 
and to foster and encourage competition 
by prohibiting unfair and discriminatory 
practices under which fair and honest com- 
petition is destroyed or prevented.” How- 
ever, respondent has apparently overlooked 
that the title of the act by which sec. 133.25, 
Stats., was created, in connection with 
other sections, reads, “An Act: To create 
Section 133.185 and Sections 133.25 to 
133.27; to amend Sections 133.19 and 133.20 
of the statutes, relating to fair trade 
practices and unfair discrimination, and 
providing a penalty.” When that title is 
considered in connection with the intent “to 
foster and encourage competition by pro- 
hibiting unfair and discriminatory practices 
under which fair and honest competition 
is destroyed or prevented,” declared in sec. 
133.27, Stats., it is obvious that the de- 
clared legislative intent in enacting sec.- 
133.25, Stats., can fairly be considered to 
include the protection of “trade-mark 
owners, distributors and the public against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark, brand or 
name” as is stated in the titles to the 
California, Illinois and New York Acts. 
It is true that, in so far as the words “to 
safeguard the public against the creation 
and perpetuation of monopolies,” which 
appear in the declaration of intent in sec. 
133.27, Stats., are concerned, they are more’ 
applicable to secs. 133.17 to 133.185, Stats., 
which are specified in sec. 133.27, Stats., in 
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conjunction with sec. 133.25, Stats.; and 
the subject matter of which is “Unfair 
discrimination in trade; unlawful selling” 
(sec. 133.17); ‘Same; unlawful buying” 
(sec. 133.18); “Secret rebates; unfair trade 
practice; prohibited; penalty” (sec. 133.185). 
But the intent declared by those words is 
also applicable to some extent to sec. 
133.25, Stats., in so far as power is con- 
ferred by subsec. (7) (a) thereof upon the 
Department of Agriculture and Markets to 
set aside contracts made under subsec. (3) 
thereof, and declare them to be in restraint 
of trade when, on a hearing pursuant to 
complaints filed, it finds them to be un- 
fair and unreasonable as to the stipulated 
minimum resale price provisions. In that 
respect, it is the intent of sec. 133.25, Stats., 
also “to safeguard the public against the 
creation or perpetuation of monopolies,” 
as stated in sec. 133.27, Stats. It follows 
that that declaration of intent does not 
compel the conclusion that it was not the 
intent of sec. 133.25, Stats., to afford the 
same protection to the owners of trade- 
marks as was intended under the Fair 
Trade Acts of California, Illinois and New 
York. 


[Price fixing] 


Respondent contends that sec. 133.25, 
Stats., cannot be sustained as legislation 
prohibiting resales below cost, because 
there is nothing therein in regard to such 
resales; and also contends that it is an 
unconstitutional price fixing act because 
of the powers given to the Department 
of Agriculture and Markets in subsec. (7) 
(a) thereof. It is true that there is no 
requirement in the statute that the price 
stipulated in contracts authorized under 
subsec. (3) thereof must bear any relation 
to cost or reasonableness; but respondent 
errs in assuming that the statute is a price 
fixing act or that any power to fix prices 
is vested thereby in the Department of 
Agriculture and Markets. The Fair Trade 
Act does not fix prices or require that 
prices be fixed. It does not regulate any- 
thing or anybody. It is permissive only. 
It is limited to merchandise identified by 
an exclusively owned trade-mark, brand 
or name, and sold in free competition with 
other goods of the same class. It does 
not embrace bulk commodities. Contracts 
between producers and between distributors 
are not allowed thereby. There cannot 
be any horizontal contracts. They must 
be vertical from the producer down, and 
not among producers or among whole- 
salers or among retailers. It allows a 
single producer or owner of commodities 
sold under his trade name or trade-mark, 
and distributors thereof, to make, at their 
option, contracts stipulating minimum re- 
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sale prices for such commodities when sold 
at retail by or under such trade naine or 
trade-mark, to the end that distribution 
thereof may be facilitated by insuring 
dealers a profit, and that good will be 
protected by keeping known and identified 
merchandise free from deceptive use such 
as “loss leader” and “bait selling,” and 
thus cheapening it in the public estimation. 
Therefore, it is not the primary purpose 
of the Fair Trade Acts to merely prohibit 
price cutting for the purpose of regulating 
prices, but rather to prohibit that prac- 
tice in a legitimate legislative attempt to 
afford protection to the validly-acquired 
rights of others. Max Factor & Co. vw. 
Kunsman, supra; Joseph Triner Corp. v. 
McNeil, supra. As the U.S. Supreme Court 
said in Old Dearborn Dist. Co. v. Seagram 
Dist. Corp., supra, in passing upon the IIli- 
nois Fair Trade Act, sec. 1 thereof (our 
subsec. (3)) “does not attempt to fix prices, 
nor does it delegate such power to private 
persons. It permits the designated private 
persons to contract with respect thereto. 
It contains no element of compulsion, but 
simply legalizes their acts, leaving them 
free to enter into the authorized contract 
or not as they may see fit”; and sec. 2 
of the Illinois Act (our subsec. (5)) “does 
not deal with the restriction upon the sale 
of the commodity qua commodity, but with 
that restriction because the commodity is 
identified by the trade mark, brand or 
name of the producer or owner.” A\l- 
though there are widely differing views as 
to the economic aspects and wisdom of 
such legislation, it was within the province 
of the legislature to conclude that unre- 
Strained price competition in such identi- 
fied merchandise and the use thereof as 
“bait” and “leaders” are not desirable, and 
that the way to prevent such injurious 
practices and the resulting evils was by 
permitting contracts to be made stipulat- 
ing minimum resale prices, and to protect 
these contracts by making interference 
with their operation civilly actionable if 
it results in damage, as is provided in sec. 
133.25, Stats. The apparent purposes and 
objects of that legislation did not include 
and it was not solely intended thereby to 
prohibit resales below cost, or to prescribe 
price fixing at an amount bearing some 
particular relation to costs. Consequently, 
that there are no provisions in the act in 
regard to such sales does not affect the 
validity thereof. Neither is its validity 
impaired by the provisions in subsec. (7) 
(a). That provision does not authorize 
the Department of Agriculture and Mar- 
kets to fix a'resale price. It merely au- 
thorizes the Department to hear the parties 
as to why that contract should not be set 
aside on the filing of a complaint that a 
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contract containing provisions authorized 
under subsec. (3) of sec. 133.25, Stats., is 
unfair and unreasonable; and “if upon such 
hearing the Department” shall find that 
such contract is unfair and unreasonable 
as to its minimum resale price provisions, 
then it “may by special order declare such 
contract to be in restraint of trade.” That 
clearly does not confer any power to fix 
a price. Its sole and obvious purpose is 
to empower the Department to declare 
such a contract to be in restraint of trade 
if it finds the minimum resale provisions 
thereof to be “unfair and unreasonable,” 
and to thus prevent abuses under sec. 
133.25, Stats., by perversion thereof into 
a price fixing measure. Thus instead of 
authorizing price fixing, subsec. (7) (a) 
of the statute authorizes an effective check 
of any abuse in that respect, in furtherance 
of the declared intent in sec. 133.27, Stats., 
“to safeguard the public against the crea- 
tion or perpetuation of monopolies,” which 
was considered above. In view of the fact 
that it is not the purpose of subsec. (7) (a) 
of sec. 133.25, Stats., to authorize the De- 
partment of Agriculture and Markets to 
fix a price, and that the purposes of sec. 
133.25, Stats., are as stated above, cases 
like Williams v. Standard Oil Co., 278 U. S. 
235, are not in point. The statute under 
consideration in that case required an ap- 
plicant for a permit to sell gasoline to state 
the prices at which he proposed to sell, and 
if they were not approved by an official 
state superintendent, then they were to be 
determined by that official, subject to a 
review by a commissioner and the courts. 
Because the court concluded that the sole 
purpose of the statute was to empower 
the superintendent to fix the prices, it was 
held unconstitutional. That conclusion is 
clearly not applicable to subsec. (7) (a) of 
sec. 133.25, Stats., which merely authorizes 
a proper state department to declare con- 
tracts made under the Fair Trade Act to 
be in restraint of trade if it finds the 
minimum resale price provision therein to 
be unfair or unreasonable. 


[Exemption of co-operatives] 

Respondent also contends that sec. 
133.25, Stats., is void because of an 
arbitrary and discriminatory exemption 
under subsec. (8) thereof, which provides, 
“This section shall not apply to any co- 
operative society or association not organ- 
ized for profit.” Respondent argues that 
if “the primary aim of the law is to protect 
the property,—namely, the good will,—of 
the producer which he still owns” (as the 
U. S. Supreme Court said in the Old Dear- 
born Dist. Co. v. Seagram Dist. Corp., supra), 
then the provision in sec. 133.25 (8); Stats., 
exempting co-operative societies and asso- 


ciations not organized for profit is 
unreasonable and so arbitrary or discrimina- 
tory as to be violative of the Fourteenth 
Amendment, and render the entire Act 
void. It is true that that exemption is 
void if there is no proper basis because 
of which it can be held that such a 
classification is germane to the legislation 
under consideration. Although contracts 
between a co-operative society and its 
members have been considered of such 
nature, under some circumstances, as to 
entitle them to a peculiar status in the law 
because of which legislation may provide 
protection or exemptions in respect thereto, 
which are denied to the contracts of all 
others (Northern Wis. Co-op. Tobacco Pool 
v. Rekkedal, 182 Wis. 571, 197 N. W. 936; 
State ex rel. Saylesville C. Mfg. Co. v. Zim- 
merman, 220 Wis. 682; Liberiy Warehouse 
Co. v. Burley Tobacco Growers’ Co-op. Mar- 
keting Assoc., 276 U. S. 71, 48 Sup. Ct. 291, 
72 L. Ed. 473), the validity of such legisla- 
tion is nevertheless subject to the rule 
that such protection or exemptions by. 
legislation can only be sustained when the 
classification and resulting protection or 
exemptions can be held germane to the 
general and public purpose and object of 
the particular legislation in question. State 
v. Whitcom, 122 Wis. 110, 99 N. W. 468; 
State ex rel. Milwaukee, S. & I. Co. v. R. R. 
Comm., 174 Wis. 458, 183 N. W. 687; State 
ex rel. Kemping v. Whyte, 177 Wis. 541, 188 
N. W. 607; Watts v. Rent-A-Ford Co., 205 
Wis. 140, 236 N. W. 521; Whipple v. So. 
Milwaukee, 218 Wis. 395, 400, 261 N. W. 
235. That cannot be held as to the exemp- 
tion in question, under the facts in this 
case. That exemption is not confined to 
merely transactions between such an asso- 
clation or society and its members. It is 
equally applicable to sales made by such 
associations or societies in competition 
with other retail dealers to the public at 
large, but as to which such exempted asso- 
ciations or societies would be permitted 
to sell at less than minimum resale prices 
stipulated under the Fair Trade Act. Thus 
there would be defeated its “primary aim 
to protect the property,—namely, the good 
will,—of the producer.” Consequently, 
that classification, instead of being ger- 
mane to, is inconsistent with the general 
and public purposes and object of the Fair 
Trade Act, and therefore subsec. (8) of 
sec. 133.25, Stats., is void because of the 
arbitrary and discriminatory exemption of 
the associations and societies mentioned 
therein. However, there is applicable to 
that subsec. (8) the provision in sec. 3 of 
Ch. 52, L. 1935, by which sec. 133.25, Stats., 
was created, that ‘If any provision of this 
act or the application thereof to any per- 
son or circumstances is held unconstitu- 
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tional, the remainder of the act and the 
application of such provision to other 
persons or circumstances shall not be af- 
fected thereby.” Even without that legisla- 
tive declaration it is evident that the 
remaining provisions of the Act, standing 
alone, would constitute a complete law by 
which the legislative intent and purposes 
thereof could be accomplished; and that 
they are separable provisions, and were 
probably intended to stand even if subsec. 
(8) is invalid. But when in addition to 
the fact that those conclusions are war- 
ranted by the remaining provisions, there 
is also such a legislative declaration as in 
sec. 3 of Ch. 52, L. 1935, then it serves to 
assure the courts that the separable pro- 
visions of an act, which is valid in part, 
may be properly sustained “without hesita- 
tion or doubt as to whether they would 
have been adopted, even if the legislature 
had been advised of the invalidity of part.” 
Hill v. Wallace, 259 U. S. 44, 71. Then, 
as was said in Williams v. Standard Oil Co., 
supra, at p. 242, 

“We begin, in the light of the declaration, with 
the’ presumption that the legislature intended the 
act to be divisible; and this presumption must be 
overcome by considerations which make evident the 
inseparability of its provisions or the clear prob- 
ability that the invalid part being eliminated the 


legislature would not have been satisfied with what 
remains.”’ 


As it does not appear from sec. 133.25, 
Stats., itself, that the legislature intended 
it to be effective only as an entirety, and 
would not have enacted the valid part 
alone, there is applicable the well estab- 
lished rule that “the elimination of even 
material provisions in an act as enacted, 
because of the invalidity of such provi- 
sions, does not render the remaining valid 
proyisions thereof ineffective, if the part 
uphield constitutes, independently of the 
invalid portion, a complete law in some 
reasonable aspect, * * *.” State ex rel. 
Tel. Co. v. Henry, 218 Wis. 302, 316, 260 
N. W. 486. 


[Violation of act enjoined] 


It follows that the remaining provisions 
in sec. 133.25, Stats., upon which the ap- 
pellant’s right to recover is based, are 
not rendered ineffective by the invalidity 
of subsec. (8) thereof; and that upon the 
facts found by the court, as stated above, 
the appellant was entitled to judginent 
permanently enjoining the defendant, and 
its agents, servants and employees, as 
prayed for in the complaint, 

By the Court:—Judgment reversed, and 
cause remanded with directions to enter 
judgment in accordance with the opinion 
filed herein. 


(7 55,167] Benjamin E. J. Odell v. Bausch & Lomb Optical Company et al. 
United States Circuit Court of Appeals for the Seventh Circuit, July 7, 1937. 
Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


In contempt proceedings under Section 21 of the Clayton Anti-Trust Act, the right 


to jury trial is “upon demand of the accused,” and where he acquiesced in an order of 
reference and presented his testimony to the master and did not make his demand for 
jury trial until six weeks after the master had filed his report, there was no error in 
the ruling of the Court that he had waived his right to jury trial. Moreover, in pro- 
ceedings for civil contempt, as this, the accused is not entitled to a jury trial. 


Section 25 of the Clayton Anti-Trust Act, regarding the one-year limitation period 
on contempt proceedings, is held not to limit the right of the Court to punish in civil 
contempt proceedings offenders who. violated their orders to the injury of innocent par- 
ties for whose benefit it issued the orders. 


Before Sparks and Major, Circuit Judges, 


| two other defendants against whom addi- 
and Linpiey, District Judge. 2 di 


tional fines were assessed. Appellant 
secured an order of severance upon a show- 
ing that the other two were not taking 
any appeal, and therefore prosecutes this 
appeal alone. 


[Nature of case] 

Sparks, Circuit Judge. This appeal is 
from a decree in contempt proceedings 
ordering appellant to pay for the benefit 
of appellees, fines aggregating $15,000, for 
violations of three injunctional orders 
theretofore entered. The decree also or- 
dered that the costs of the contempt pro- 
ceedings be taxed against appellant and 
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[Facts] 
Appellant is an attorney who was named 
a party defendant in a bill of contempt 
against one Roy Wahlgren and others. 
The gravamen of the actign lay in Wahl- 
gren’s breach of certain restrictive cove- 


Cited 1932-1939 Trade Cases 


44] 


Odell v. Bausch & Lomb Optical Co., et al. 


nants in a contract. which provided that 
upon termination of his employment by 
appellees he should refrain from engaging 
in a certain business for a certain period 
within a certain territory. The others, in- 
cluding appellant, were named in the bill 
of complaint because of the assistance ren- 
dered by them to Wahlgren in the viola- 
tion of the restrictive covenants. Appel- 
lees are an optical goods manufacturing 
company and its subsidiary by whom 
Wahlgren had been employed for a num- 
ber of years under a series of contracts. 
The particular clause of the contract, the 
breach of which gave rise to the litigation 
here involved, is set out in the margin.’ 
He contended that the restrictive cove- 
nants of the contract were unenforcible, 
hence upon termination of his employment 
he immediately started in, with the assist- 
ance of appellant, to organize a series of 
corporations to engage in the business he 
had covenanted not to enter for five years, 
and persuaded persons in appellees’ em- 
ploy to leave them and enter into the em- 
ploy of his corporations. Appellees 
thereupon prayed an injunction to prevent 
his continuation of these activities, and 
named all those parties who were thought 
to be participating in them. A temporary 
restraining order was issued April 3, 1931, 
followed by a preliminary injunction May 
22, 1931, and a permanent injunction March 
22, 1933, the latter being the final decree 
in the main cause. This court, on January 
23, 1934, affirmed this final decree which 
permanently enjoined Wahlgren from en- 
gaging in the business involved, for the 
time and in the territory covered by the 
contract, and from receiving any payment 
in any form from any of the Wahlgren cor- 
porations. The decree also enjoined the 
other defendants from inducing or attempt- 
ing to induce appellees’ employees to leave 
their employment; from conspiring to in- 
jure appellees’ business by circulating false 
statements among their customers; and 
from entering or remaining after May l, 
1933, in the employ of any business organi- 
zation with which Wahlgren was in any 
way connected, for the limited time and 
area. See Wahlgren, et al. v. Bausch and 
Lomb Co., et al., 68 F. (2d) 660 (certiorari 
denied, 292 U. S. 639). 
[Participation of appellani| 

Throughout the proceedings, appellant, 
as attorney, represented Wahlgren and 
certain of the other defendants. Upon rec- 


ommendation of the master to whom the 
matter was referred for hearing, the bill 
was dismissed as to him for the reason 
stated by the master in his report in the 
main case, that there was no evidence that 
he conspired with the other defendants or 
took any part in the enticement of appel- 
lees’ employees or solicitation of their 
customers, and that as attorney for Wahl- 
gren, he had advised that the restrictive 
covenants of the contract were unenforci- 
ble, and had acted accordingly. Although 
the final decree ordering the permanent 
injunction did dismiss appellant by name 
from the proceedings, it granted relief to 
appellees, “against said defendants, their 
agents, servants, attorneys and counsellors, 
and anyone acting by, or through, or for 
them, or any of them, and all to whom 
notice of this injunction shall come. * * *” 
Also incorporated in the final decree was 
a provision reserving jurisdiction of the 
cause and of all the parties thereto, for 
the purpose of entering any further orders 
which might be necessary with respect to 
the. original bill of complaint or any 
amended or supplemental bills that might 
be entered, or with respect to any pro- 
ceedings for contempt or accounting, or for 
reference to a master for any purpose that 
might be desirable. On the day this final 
decree was entered, March 23, 1933, appel- 
lees filed a supplemental bill again naming 
appellant, and during the course of pro- 
ceedings in court on that day, the court 
ordered that the record show that his ap- 
pearance and that of another defendant 
not here involved, were entered in open 
court. There was no objection to this pro- 
cedure. 

Following the entry of the order of this 
court affirming the decree of the District 
Court, the case was again referred to a 
master for hearing as to alleged violations 
of the three injunctional orders, and leave 
was given appellees to file an additional 
petition or charges of contempts to which 
defendants were ruled to file answers. 
Such additional petition was filed February 
7, 1934, naming Odell along with the other 
defendants, and charging them with re- 
maining in the employ of the Wahlgren 
companies after May 1, 1933, and helping 
continue the business of those companies, 
and charging appellant and another attor- 
ney with having willfully and knowingly 
aided the various defendants in evading 
and violating the orders of the court, and 
knowingly obstructed the courts of jus- 
tice and presented defenses on the facts 


1(3) That in case of the termination of his em- 
ployment by the Riggs Optical Company, the said 
Wahlgren shall not, and hereby covenants and agrees 
that he will not, within five (5) years from the date 
of the termination of such employment, enter the 
employ of or become or be interested in any cor- 


poration, partnership, concern or business engaged 
in the manufacture or sale of optical instruments 
or apparatus anywhere within the United States of 
America west of a line drawn due North and South 
through the City of Detroit, Michigan.” 
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of the case known by them or which should 
have been known to be false and fraudu- 
lent. For such violations appellees prayed 
that all defendants be punished by fine or 
imprisonment. To this petition appellant 
filed answer denying all the charges. 

In accordance with the order of refer- 
ence, the master heard testimony on the 
violations by all defendants, including ap- 
pellant, of the three injunctional orders. 
He then reported, recommending the im- 
position of fines aggregating $257,977 
against Wahlgren, appellant, and the other 
attorney, jointly and severally, such fines 
being based on the loss of profits and the 
costs and attorneys’ fees necessitated by 
the perjurious defense of the main case. 
He also recommended disbarment of ap- 
pellant and the other attorney because of 
their conduct in the proceedings. The Dis- 
trict Court refused to follow the master’s 
recommendation as to disbarment, on the 
authority of Ex Parte Robinson, 19 Wall. 
505, which held that disbarment could not 
be ordered as a punishment for contempt. 
The court also reduced the amount of fines 
by eliminating the item of loss of profits, or- 
dering appellant to pay for the benefit of 
appellees, $15,000, $13,000 of which was to 
cover his share of attorneys’ fees, and 
$2000 for investigating expenses incurred 
by appellees. It is from this decree that 
appellant prosecutes this appeal. 


[Jury trial—Statute of limitations] 

Appellant assigns as error the holding 
of the court that he was not entitled to jury 
trial and that the statute of limitations 
did not bar the proceeding against him. 
For his right to jury trial and to the appli- 
cation of a one-year statute of limitations, 
he relies upon the provisions of the Clay- 
ton Act, sections 22 and 25, 28 U.S.C. A. 
sections 387 and 390. The right to jury 
trial, however, is only “upon demand of the 
accused,” and where, as here, he acquiesced 
in the order of reference, and presented tes- 
timony to the master, and did not make 
his demand for jury trial until six weeks 
aiter the master had filed his report, there 
was no error in the ruling of the court that 
he had waived his right to such trial. 
Moreover, this was clearly a proceeding 
in civil contempt, as indicated by the char- 
acter of the punishment meted out. See 
Gompers v. Buck Stove and Range Co., 221 
U.S. 418 at 443. In such a proceeding we 
do not understand that the accused is en- 
titled to a jury trial. 

The same reasoning applies in regard 
to the applicability of the one-year limita- 
tion period. We think that the provisions 
of the Clayton Act referred to were not 
intended to limit the right of the court to 
punish in civil contempt proceedings of- 


| 55,167 


Court Decisions 
Odell v. Bausch & Lomb Optical Co., et al. 


fenders who violated their orders to the 
injury of innocent parties for whose bene- 
fit they issued the orders. Instead, we are 
convinced that it was within the power 
of the court to order punishment for such 
contempts whenever the proof was brought 
to its attention. In this case, the need for 
such interpretation is particularly clear, 
since it was not shown until the hearing 
upon the second reference that appellant 
had procured to be filed false affidavits 
and had actively participated in the acts 
enjoined. We have found no cases, and 
appellant has called our attention to none 
in support of the proposition that the stat- 
ute relied upon is a bar to the power of 
the court to punish by proceedings in civil 
contempt for the benefit of the injured par- 
ty whenever it learns of the acts which con- 
stitute such contempts. Furthermore, 
while it is true that many of the acts com- 
plained of were done more than a year 
before appellant was brought back into the 
proceedings as a named party by the sup- 
plemental bill, and the filing of his appear- 
ance in open court, there were some acts 
proved which were done after that date, 
and as to those there can be no question 
of the power of the court to punish. We 
refer particularly to several letters written 
by appellant to various defendants encour- 
aging them in effect to continue their vio- 
Jations of the injunctive orders. In fact, 
even after this court had rendered its de- 
cision, he advised one defendant that “the 
business could go along just as it had 
heen.” In view of all these facts, we agree 
with the District Court that the proceed- 
ing was not barred by the Clayton Act. 


[Knowledge of acts enjoined] 


Appellant also contends that the decree 
is erroneous because it holds him guilty 
of alleged violations of injunctions on 
matters not enjoined; of acts transpiring 
prior to the date of the injunctions; of un- 
proven, disproven and abandoned charges 
and acts of which he was not even charged; 
of conspiracy in contempt when he had 
already been dismissed in the conspiracy 
action; and liable for damages, investiga- 
tion expenses and attorneys’ fees not in- 
curred through his fault. 

Wahlgren’s breach of his contract was 
made very clear by the hearing in the main 
cause, hence the permanent injunction fol- 
lowing up the temporary orders previously 
granted in an attempt to preserve appel- 
lees’ rights pending the investigation. How- 
ever, appellant’s participation in that breach 
was not clear at that time, hence the mas- 
ter recommended his dismissal from that 
cause. The decree, however, ran to the 
named defendants and their agents, attor- 
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neys, etc. Having been named a party in 
the first bill, appellant was well aware of 
his duty to refrain from doing acts en- 
joined in the preliminary restraining or- 
ders. That his acts were not discovered 
until after the master filed his report on 
the main cause including therein a rec- 
ommendation that he be dismissed does 
not relieve him of liability. We are con- 
vinced that the court retained sufficient 
jurisdiction over him to impose the pun- 
ishment here complained of in spite of such 
dismissal. 


[Responsibility of attorney] 


We have not considered it necessary to 
set out all the specific acts found by the 
master in his report on the contempt pro- 
ceedings to have been done by appellant 
after the issuance of the various orders. It 
is sufficient to say that that report, and 
the transcript of testimony and exhibits 
upon which it was based, are replete with 
evidence that appellant actively partici- 
pated in keeping Wahlgren in business in 
violation of the orders after those orders 
were issued, and in working out the de- 
tails of the plan by which the restrictive 
covenants of the contract were circum- 
vented; that he orally and by letters en- 
couraged lesser members of the group 
whom he represented in the proceedings 
and who looked to him for legal advice, 
to disregard the orders of the court and 
continue in the business enjoined; and that 
he, having done all the legal work neces- 
sary to incorporate the various companies 
used to conceal Wahlgren’s part in the 


business, and having actively participated 
in negotiations for financing those compa- 
nies, caused to be signed and filed affida- 
vits denying that Wahlgren had procured 
their incorporation or that he had any in- 
terest in them. “There is nothing in the 
duty of diligence which a lawyer owes to 
his client which in any way makes it nec- 
essary, under any circumstances, for him 
to practice or attempt to practice a fraud 
on the court or to swear to that which is 
not true, and when an attorney at law is 
willing to perjure himself in the interest 
of his client, it is, doubtless, with full 
knowledge and appreciation of the respon- 
sibility resting upon him in so doing.” 
People v. Martin, 288 Ill. 615. No one was 
in a better position than appellant to know 
the utter falsity of such affidavits. That 
all of this activity on his part imposed upon 
appellees a vast amount of expense for 
investigation and litigation cannot be 
doubted, and that the court may order re- 
imbursement for their benefit from one 
who knowingly and wiilfully caused such 
expense also cannot be doubted. His own 
personal conviction of the unenforcibility 
of the contract involved is no defense for 
his flouting the orders of the court while 
that question was being determined. 


[Decree affirmed] 


We find no error in the decree of the 
District Court finding appellant guilty of 
contempts of its orders and imposing fines 
upon him for the benefit of appellees, and 
the decree is accordingly affirmed. 


{7 55,168] Electro Thermal Company v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Ninth Circuit. 


July 19, 1937. 


Upon Petition to Review Order of Federal Trade Commission. 


The court affirms an order of the Federal Trade Commission prohibiting misrepre- 
sentation of the therapeutic effect of an electrical device. 


It is not necessary to have direct evidence to the effect that respondent’s misleading 
advertising claims diverted any business from its competitors, in order to sustain the 
Commission’s jurisdiction to enter a cease and desist order prohibiting such claims. “It 
would seem to be sufficient to show actual or potential competition and unfair trade 
practices which reasonably tend to give the perpetrator an advantage in such competition. 


The Court has jurisdiction to enter a decree affirming and enforcing a cease and 
desist order of the Federal Trade Commission even though the matter was brought to 


the court on the respondent’s petition to set aside the Commission’s order. 


The Court 


is vested with plenary jurisdiction no matter which party brings the cause before it. 


Affirming Federal Trade Commission Complaint No, 2243. 
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Daniel Calif., for 
petitioner. 

W. T. Kelley, Chief Counsel, Federal Trade Com- 
mission, Martin A, Morrison, Assistant Chief Coun- 
sel, Daniel Murphy, Morton Nesmith and James 
W. Nichol, Special Attorneys, all of Washington, 
D. C., for respondent. 


Dougherty of Los Angeles, 


Before: DENMAN, STEPHENS and HEALY, 
Circuit Judges. 


[Facts of case] 

DenMAN, Circuit Judge: This is a peti- 
tion by Electro Thermal Company to set 
aside an order of the Federal Trade Com- 
mission requiring the petitioner to cease 
and desist from certain unfair methods of 
competition in commerce. 

The Commission brought proceedings 
under the Act of September 26, 1914, as 
amended, 15 USCA §45, which ,gives it 
power to institute a hearing when it has 
reason to believe that any person, corpo- 
ration, etc. is using an unfair method of 
competition in commerce and that a pro- 
ceeding would be in the public interest. 
If the hearing develops facts in accordance 
with the belief, a cease and desist order 
may issue. 

Electro Thermal Company was cited by 
the Commission to show cause why an 
order should not be entered against the 
use by the company of certain alleged 
false advertising claims to promote the 
sale of a device termed Thermal-Aid, the 
device being manufactured for use in con- 
nection with disorders of the prostate 
gland. 

[Findings of Commission] 

The hearing was had and the Commis- 
sion made findings of fact substantially in 
accordance with the complaint, to this 
effect: 

That the petitioner is a corporation of 
Ohio, engaged in the interstate sale and 
offering for sale of a device designated 
“Thermalaid,” consisting of a hard rubber 
unit designed to be inserted in the rectum 
for the application of heat to the prostate 
gland and adjacent tissues. It is activated 
through electricity derived from ordinary 
electric current or from a battery supply 
where no electricity is available. 

That, “In the course and conduct of its 
business, the respondent is, and has been, 
in competition with other individuals, cor- 
porations and associations engaged in of- 
fering for sale and selling in commerce 
between and among the different States of 
the United States various therapeutic de- 
vices and appliances designed and intended 
for the treatment of the prostate gland.” 

That certain advertising claims issued by 
the respondent [petitioner here] in connec- 
tion with its product were false and mis- 
leading, e. g.: “the prostate gland slows 
down in men past middle age and, if un- 
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checked, will swell until surgery is need- 
ed”; “if you have a mild case, you. may 
surprise yourself with new joy of living, 
new energy and enhanced power to do. 
If you have a fretful, serious, nagging case, 
by all means waste not one minute in get- 


ting Thermalaid”; “Another point worthy 


of emphasis is the effect of an operation on 
sexual strength. When you lose your 
prostate gland you bid goodbye forever to 
‘a vital part of the procreative system. In 
a very real sense the saying is true that a 
man is no longer a man when his prostate 
is gone.” : 

It was specifically found that the unfair 
practices tended to divert trade to respon 
dent, injuring its competitors. 

Fake claims were also found to have 
been made as to the therapeutic effect of 
the devices on constipation and piles. 

The Commission made no complaint of 
the ‘“Thermalaid” device itself, the unfair 
practices being confined to advertising. 
The evidence shows and the Commission 
found that the use of the device had some 
salutary effect. 

A cease and desist order, based upon the 
findings, was entered. 


[Existence of competition] 


The Electro Thermal Company then 
filed in this court a petition for review of 
the order and prayed to have it set aside. 
It is not urged that the Commission erred 
in finding that the practices enjoined were 
unfair methods. It is contended, however, 
that there is no evidence to support the 
finding that competition existed between 
the company and others. 

The statute provides that “the findings 
of the commission as to facts, if supported 
by the testimony, shall be conclusive.” 15 
USCA §45. “The weight to be given.the 
facts and circumstances admitted, as well 
as the inferences reasonably to be drawn 
from them, is for the commission.” Fed. 
Trade Com. v. Pacific Paper Ass., 273 VU. S. 
SY, (68), 

The finding of competition in the present 
case must be supported, if it is supported, 
solely upon testimony and stipulations rel- 
ative to two devices used for the same gen- 
eral purposes as the Thermalaid. The first 
is before the Commission by stipulation. 
It is stipulated that: 

“The Williams Institute, Inc. is a corporation 
organized, existing and doing business under and 
by virtue of the laws of the State of California, 
with the principal place of business at 1648 Idlewood 
Road, Glendale, California, and has been such for 
the past nine years. It is engaged in the sale of 
a device known as ‘The Simplex Prostate and Rectal 
Normalizer,’ which device is used in the treatment 
of prostatic troubles, by means of heat applied 


through the rectum. It was first placed on the 
market approximately six years ago, and is sold 
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and shipped principally to doctors and practitioners, 
but in some cases to the laity, in states other than 
the State of California.” 


There is in evidence an advertisement 
for the Simplex Prostate and Rectal Nor- 
malizer claiming that the device “Relaxes 
tight muscles, calms frayed nerves and of- 
fers both a tonic and a sedative effect. A 
natural way to help prevent a hardened 
prostate. Indicated in rectal and prostate 
conditions where better circulation is es- 
sential. Of great value in obstinate, 
chronic constipation. Helpful in many 
cases of piles.” 

This stipulation and exhibit warrant an 
inference that the Simplex device is in 
competition with the Thermalaid. 

The second alleged competitive device, 
shown by undisputed evidence is the 
“Prosager,” produced by the Midwest 
Products Company, of Michigan, and 
shipped in interstate commerce. ‘The de- 
vice is applied to the tissues near the pros- 
tate by way of the rectum, and, by means 
of air pressure, massages those tissues. It 
is advertised and sold for treatment of the 
same ailments as those for which Thermal- 
aid is supposed to be efficacious. Wallace 
D. Smith, the manufacturer of the Pros- 
ager, testified, over objection, that his com- 
pany was in competition with Thermalaid. 

The question on this branch of the case 
is whether there is sufficient evidence to 
warrant the Commission’s finding of com- 
petition. Petitioner relies on Federal Trade 
Commission v. Raladam Co., 283 U. S. 643, 
where the commission cited the Raladam 
Co. for unfair competitive practices in vend- 
ing and advertising an alleged obesity 
cure, representing it to be harmless and 
effective when in fact it was harmful. The 
Supreme Court held that the commission 
was without jurisdiction because it was not 
shown that the unfair methods were meth- 
ods of competition: 


“Tt is obvious that the word ‘competition’ imports 
the existence of present or potential competitors, 
and the unfair methods must be such as injuriously 
affect or tend thus to affect the business of these 
competitors—that is to say, the trader whose methods 
are assailed as unfair must have present or potential 
rivals in trade whose business will be, or is likely 
to be, lessened or otherwise injured.” 283 U.S. 649. 

“Findings of the Commission justify the conclu- 
sion that the advertisements naturally would tend 


to increase the business of respondent; but there, 


js neither finding nor evidence from which the con- 
clusion legitimately can be drawn that these adver-. 
tisements substantially injured or tended thus to 
injure the business of any competitor or of com- 
petitors generally, whether legitimate or not. None 
of the supposed competitors appeared or was called 
upon to show what, if any, effect the misleading 
advertisements had, or were likely to have, upon 
his business.” - 283 U. S. 652. 


In this case there are definitely identified 
parties manufacturing and selling in inter- 
state commerce a device adapted to the 
same purposes as is the petitioner’s. The 


manner of their competition—how one may 
divert trade from another—is obvious. 
There is sufficient evidence to warrant a 
finding that competition exists. 

What the record lacks is any direct evi- 
dence to the effect that petitioner’s mis- 
leading advertising claims diverted any 
business from its competitors. This, how- 
ever, is not required by the decision in the 
Raladam case, and would in many cases be 
impossible to prove. It would seem to be 
sufficient to show actual or potential com- 
petition and unfair trade practices which 
reasonably tend to give the perpetrator an 
advantage in such competition. That much 
certainly was shown here. 


[Legitimate article of commerce] 


The petitioner asserts error in that the 
Commission’s examiner refused to allow 
reasonable latitude in the cross-examina- 
tion of Wallace D. Smith to show that the 


“Prosager’ alleged competitive device, 
was not a legitimate article of com- 
merce. The questions excluded were 


whether Mr. Smith had “ever had any 
controversy or difficulty with the Federal 
Trade Commission?” and whether he had 
“ever been called before the Federal Trade 
Commission in connection with the selling” 
of the Prosager. The examiner sustained 
objections because the questions were not 
definite enough as to time and because that 
was not a proper way to show whether the 

rticle was a legitimate article of com- 
merce, 


The examiner's action seems correct. 
The question should have been more defi- 
nite. A difficulty with or a “calling before” 
the Commission in themselves mean noth- 
ing. 

The petitioner complains that the Com- 
mission did not sufficiently inquire into the 
question of whether the alleged competi- 
tive devices were legitimate articles of 
commerce, and in failing to find that they 
were not legitimate. 

There is no merit in this objection. In 
the first place, it was for the petitioner to 
show, if it desired it shown, that the com- 
peting devices were not legitimate. In the 
second place, the evidence affirmatively 
shows that both the petitioner’s ‘““Therma- 
laid” and the two devices found to be in 
competition with it are all legitimate arti- 
cles of commerce, used by doctors and lay- 
men for salutary purposes. Petitioner 
seems to lose sight of the fact that the 
Commission has never complained of its 
instrument but only of certain false and 
misleading advertising issued in connection 
with it. 

This sufficiently answers the last claim 
of error, that: “* * * a method of com- 
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petition affecting only outlaws of com- 
merce, engaged in fraudulent or criminal 
activities, is not within the jurisdiction of 
the Commission.” 


[Decree of affirmance and enforcement 

proper] 

Therefore, the petition to set aside should 
be denied. 

In its brief (and not otherwise) the Com- 
mission asks for a decree of affirmance and 
enforcement of its cease and desist order. 
Petitioner moves to strike the “cross peti- 
tion” because it is not properly before us. 
Petitioner alleges that before a decree of 
enforcement can be granted, it must ap- 
pear that the recipient of the cease and de- 
sist order has disregarded it. 


“© * * * Tf such person, partnership, or corporation 
fails or neglects to obey such order * * * the com- 
mission may apply to the circuit court of appeals 


of the United States * * * for the enforcement of its 
order, * * *, Upon such filing of the application 
and transcript the court * * * shall have jurisdiction 
of the proceeding and of the question determined 
therein, and shall have power to make and enter 
* * * a decree affirming, modifying, or setting aside 
the order of the commission * * *. 

“Any party required by such order of the com- 
mission to cease and desist * * * may obtain a review 
of such order in said circuit court of appeals * * *. 
Upon the filing of the transcript the court shall have 
the same jurisdiction to affirm, set, aside, or modify 
the order of the commission as in the case of an 
application by the commission for the enforcement 
of its order, " “7215 USCA’ $45: 


It would seem, in view of the statute, 
that the Commission’s informal prayer for 
affirmation of the Commission’s order is 
properly here. It appears that the court 
is vested with plenary jurisdiction no mat- 
ter which party brings the cause before it. 
The same language as to the court’s juris- 
diction is used in one case as in the other. 

The order of the Commission is affirmed. 


[] 55,169] United States of America v. Ox Fibre Brush Co., Inc.; Indiana Ox 
Fibre Brush Co., Inc.; National Brush Company; Jos. O. Flatt & Co., Inc.; Empire 
Brush Works; A. Laitner & Sons; The Osborn Manufacturing Co.; A. Steiert & Son; 
Phoenix Brush Co., Inc.; Wright-Bernet, Inc.; S. A. Felton & Son Company; Illinois 
Duster Company; Interchangeable Brush Co., Ino.; Los Angeles Brush Manufacturing 
Corporation; Maguire Bros. Brush Co.; Michigan Brush Manufacturing Co., Inc.; The 
Milwaukee Brush Manufacturing Co.; Moran Bros.; Weil-Ransom Company; John H. 


Galloway; and Thomas A. Unsworth. 


In the District Court of the United States for the Southern District of New York. 


July 30, 1937, 


Defendant brush manufacturers and distributors are enjoined by consent decree 
from agreeing upon or concertedly fixing or maintaining, directly or indirectly, prices or 
minimum prices of brushes or other products, and from allotting or allocating customers. 


Decree 


This cause came on to be heard on this 
30th day of July 1937, the petitioner being 
represented by Henry McClernan, Esq., 
Special Assistant to the Attorney General, 
and the defendants being represented by 
J. E. F. Wood, Esq., of their counsel, said 


defendants having appeared voluntarily 
and generally and having waived service 
of process. 


[Consent to decree] 


It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this decree; iis 

It further appears to the Court that this 
decree will provide suitable relief concern- 
ing the matters alleged in the petition and 
that by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 
with the trial of the cause or to take testi- 
mony therein or that any adjudication be 
made of the facts. 


[Charge and jurisdiction] 
Now, therefore, upon motion of Peti- 
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tioner, without taking any testimony or 
evidence, and without making any adjudi- 
cation of the facts, and in accordance with 
said consent, it is hereby ordered, ad- 
judged, and decreed— 

1. That the Court has jurisdiction of 
the subject matter set forth in the petition 
and of all the parties hereto with full 
power and authority to enter this decree 
and that the petition alleges a combination 
and conspiracy in restraint of interstate 
trade and commerce in household and in- 
dustrial brushes in violation of the Act of 
Congress approved July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopo- 
lies,” commonly known as the Sherman 
Antitrust Act, and states a cause of action 
under said Act. 


[Combination enjoined] 

2. That the defendants and each of 
them and each and all of their respective 
officers, directors, agents, servants, and em- 
ployees, and all persons acting or claim- 
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ing to act on behalf of the defendants or 
any of them be and they are hereby per- 
petually enjoined and restrained from en- 
gaging in, carrying out, maintaining, or 
extending, directly or indirectly, any com- 
bination or conspiracy to restrain inter- 
state trade or commerce in household and 
industrial brushes such as is alleged in the 
petition and from entering into or carry- 
ing out, directly or indirectly, by any 
means whatsoever, any combination or 
conspiracy of like character or effect and 
more particularly. (but the enumeration 
following shall not detract from the in- 
clusiveness of the foregoing) from doing, 
performing, agreeing upon, entering upon, 
or carrying out any of the following acts 
or things: 

a. Agreeing upon or concertedly fixing 
or maintaining, directly or indirectly prices 
or minimum prices of brushes or other 
products; 

b. Allotting or allocating customers; 

c. Aiding, abetting, or assisting, individ- 
ually or collectively, others to do any of 
the things which the defendants or any 
of them are herein restrained from doing. 


[Terms binding] 
3. That the terms of this decree shall be 


binding upon and shall extend to each and 
every one of the successors in interest of 
any and all of the defendant manufac- 
turers herein and to any and alt corpora- 
tions, co-partnerships, and individuals who 
may acquire the ownership or control, di- 
rectly or indirectly, of the property, business, 
and assets of the defendant manufacturers 
whether by purchase, merger, consolida- 
tion, reorganization, or otherwise. 


[Jurisdiction retained] 


4. That jurisdiction of this cause be, and 
it hereby is, retained by the Court for the 
purpose of granting such additional or 
supplemental relief as may become neces- 
Sary or appropriate for carrying out and 
enforcing the prohibitions of this decree, 
and for the purpose of entertaining and 
acting upon any application made by any 
party for modification of the decree: Pro- 
vided, however, that it is not intended that 
this decree shall bar petitioner from pro- 
ceeding against any of the defendants in 
any other court to obtain relief against, 
or by reason of, any future acts or conduct 
of the defendants with respect to which 
petitioner would be entitled to relief in 
this Court under the provisions of this 
decree. 


Jno. C. Knox, Judge. 


[7 55,170} Federal Trade Commission v. Standard Education Society et al. 


Supreme Court of the United States. 


November 8, 1937. 


On Writ of Certiorari to the United States Circyit Court of Appeals for the Second 


Circuit. 


The Court upholds an order of the Federal Trade Commission prohibiting misrep- 
resentations that encyclopedias are given free with the purchase of loose leaf supple- 


ments. 


The decision reverses the ruling of the Circuit Court of Appeals that the 


misrepresentations were so obviously false that no one would be misled. The Court 


says: 


and experienced does not change its character, 


others less experienced.” = 
Mr. Justice Brack delivered the opinion 
of the Court. 


[Facts] 


Upon application by the Federal Trade 
Commission this Court granted certiorari 
to review that part of a decree of the Cir- 
cuit Court of Appeals for the Second Cir- 
cuit, which modified in part and reversed 
in part a “cease and desist” order of the 
Commission. 86 F. (2d) 692. The Com- 
mission, after service of a complaint, and 
extensive hearings, made a finding of facts 
from the testimony and ordered two cor- 
poration respondents and three individuals 
controlling these corporations, to desist 


“The fact that a false statement may be obviously false to those who are trained 


nor take away its power to deceive 


from certain practices used by respondents 
in furthering the sale of encyclopedias. and 
other books in interstate commerce. The 
Commission not only found the practices 
to be “unfair” but also “false, deceptive 
and misleading.” The court below modi- 
fied and weakened the Commission’s order 
in material aspects, and the questions here 
are whether the testimony supported all 
the findings of the Commission, and whether 
these findings justified the entire order as 
against all the respondents. 
[Commission’s findings] 


All “unfair” practices found by the Com- 
mission related wholly to methods of sale. 
The Commission’s order against respond- 
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ents was based, in part, upon the following 
findings: 

That fictitious testimonials and recom- 
mendations had been used by respondents; 
that authorized testimonials and recom- 
mendations had been exaggerated and 
garbled; that authorized testimonials for 
a “previous work” were later used to fur- 
ther the sale of another ‘work, quite dif- 
ferent in form, in material and in purpose.” 
“For the purpose of selling their publica- 
tions, Standard Reference Work and New 
Standard Encyclopedia” respondents ad- 
vertised “a list headed ‘Contributors and 
Reviewers’ and . In such list they in- 
clude many who have not been either 
contributors or reviewers to either the Stand- 
ard Reference Work or the New Standard 
Encyclopedia.” Respondents sold “their 
publications at retail to the public by sales- 
men on the subscription plan” and in car- 
rying out said plan they represented to 
prospects that they were selecting a small 
list of “well connected representative peo- 
ple’ in various localities, in order to pre- 
sent them with an “artcraft de luxe 
edition” of the encyclopedia. Further car- 
trying out respondents’ scheme, their agents 
represented that “they are giving away a 
set of books; that they are not selling any- 
thing; that the books are free; that the 
books are being given free as an advertis- 
ing plan . . that the prospect has been 
specially selected, and that the only return 
desired for the gift is permission to use 
the name of the prospect for advertising 
purposes and as a reference;”’ that the 
“said prospects are paying only for the 
loose leaf extension service; .. . that the 
price of $69.50 is a reduced price and that 
the regular price of the books and the ex- 
tension service is $150.00, sometimes even 
as high as $200.00.” The statements that 
the encyclopedia is being given away; that 
payment is only being made “for the loose 
leaf extension service”; and that “$69.50 is 
a reduced price . are false, deceptive 
and misleading as $69.50 is the regular, 
standard price” for both the encyclopedia 
and the loose leaf extension and research 
privileges. 


{Order modified by Court of Appeals] 


The Court of Appeals reversed clauses 
one and three of the Commission’s order. 
These clauses ordered respondents not to 
represent falsely to purchasers of their 
publications that the publishing company 
was giving encyclopedias to them as a 
gift, and that purchasers were paying only 
for loose leaf supplements. 

The Court of Appeals affirmed clauses 
two and six of the Commission’s order. 
These clauses ordered respondents not to 
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represent falsely to purchasers that sets of 
books had “been reserved to be given away 
free of cost to selected persons” and that 
the usual price at which respondents’ pub- 
lications are sold is higher than the price 
“at which they are offered to such pur- 
chasers.” 


[All practices part of same plan] 


It is clear, both from the findings of the 
Commission, and the testimony upon which 
they rest, that the practices forbidden in 
clauses one, two, three and six are all tied 
together as parts of the same sales plan. 
As a first step under this plan, salesmen 
obtained an audience with prospective 
purchasers by representations made to 
them that by reason of their prestige and 
influence they had been selected by the 
Company to receive a set of books free of 
costs for advertising purposes. After 
respondents’ agents thus gained an audi- 
ence by the promise of a free set of books, 
they then moved forward under the same 
general sales plan, by falsely representing 
that the regular price of the loose leaf 
supplement alone was $69.50, and that the 
usual price of both books and loose leaf 
supplements was much in excess of $69.50. 
The Commission ordered respondents not to 
engage in carrying out any part of this 
entire sales plan. However, as the Court 
of Appeals reversed clauses one and three 
of the Commissions’ order, a part of the 
sales scheme which the Commission con- 
demned as unfair, can yet be carried out 
by respondents. That is to say—respond- 
ents by that reversal, are left free to con- 
tinue to obtain audiences with prospects 
and to sell encyclopedias and loose leaf 
supplements to them, by false representa- 
tations that the Company gives them a set 
of encyclopedias free, and that $69.50 paid 
by them to the Company, is for the loose 
leaf supplement alone. ; 

[Statements as to gift held misleading} 

In reaching the conclusion that respond- 
ents should be left free to engage in that 
part of the sales scheme prohibited by 
clauses one and three of the Commission’s 
order, the court below reasoned as follows: 


“We cannot take too seriously the suggestion 
that a man who is buying a set of books and a 
ten years ‘extension service’ will be fatuous enough 
to be misled by the mere statement that the first 
are given away, and that he is paying only for the 
second. ... Such trivial niceties are too impalpable 
for practical affairs, they are will-o-wisps which 
divert attention from substantial evils.” 


The fact that a false statement may be 
obviously false to those who are trained 
and experienced does not change its char- 
acter, nor take away its power to deceive 
others less experienced. There is no duty 
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resting upon a citizen to suspect the hon- 
esty of those with whom he transacts busi- 
ness. .Laws are made to protect the trusting 
as well as the suspicious. The best ele- 
ment of business has long since decided 


that honesty should govern competitive 


enterprises, and that the rule of caveat 
emptor should not be relied upon to reward 
fraud and deception. 


The practice of promising free books: 
where no free books were intended to be. 


'given, and the practice of deceiving un- 
wary purchasers into the false belief that 


loose leaf supplements alone sell for $69.50, 
when in reality both books and supplement: 


regularly sell for $69.50, are practices con- 
trary to decent business standards. To fail 
to prohibit such evil practices would be to 
elevate deception in business and to give 
to it the standing and dignity of truth. It 
was clearly the practice of respondents 
through their agents, in accordance with a 
well matured plan, to mislead customers 
into the belief that they were given an 
encyclopedia, and that they paid only for 
the loose leaf supplement. That repre- 
sentations were made justifying this belief; 
that the plan was outlined in letters going 
directly from the companies; that men and 
women were deceived by them—there can 
be little doubt. Certainly the Commission 
was justified from the evidence in finding 
that customers were misled. Testimony in 
the record from citizens of ten States— 
teachers, doctors,. college professors, club: 
women, business men—proves beyond 
doubt that the practice was not only the 
commonly accepted sales method for re- 
spondents’ encyclopedias, but that it suc- 
cessfully deceived and deluded its victims. 

The courts do not have a right to ig- 
nore the plain mandate of the statute which 
makes the findings of the Commission con- 
clusive as to the facts if supported by 
testimony. The courts cannot pick and 
choose bits of evidence to make findings 
of fact contrary to the findings of the 
Commission. The record in this case is 
filled with evidence of witnesses under 
oath which support the Commission’s find- 
ings. Clauses one and three of the Com- 
mission’s order should be sustained and 
enforced. 


[Statements as to contributors] 


The seventh clause of the Commission’s 
order forbade the use of names of persons 
as contributors or editors who had not 
consented to such use and who had neither 
actually contributed to the publications 
nor helped to edit them. 


The Circuit Court upheld this clause 
except as it might apply to the original 
contributors to Aiton’s encyclopedia say- 
ing that “it seems to us not ‘unfair’ to 
announce as contributors to the derived 
works those who have been contributors 
to the original.” Aiton’s encyclopedia was 
published about 1909, and respondents’ 
works represent the result of periodic re- 
visions and expansions of the prior work. 
The Government concedes in its brief that 
this clause of the Commission’s order does 
not prevent respondents from representing 
a person who contributed to the original, 
as a contributor to their revised publica- 
tion, if “some of the material originally in 
Aiton’s encyclopedia remained in the new! 
Edition of the revised work.” Respond- 
ents agree with this interpretation. As 
between these parties, therefore, this clause 
permits respondents to represent any per-: 
son as a contributor to their present re- 
vised encyclopedia, if a part of his original 
material has been carried forward to it.: 
If no part of his contribution to Aiton’s 
encyclopedia has been brought forward, he 
is not a contributor and should not be 
represented as such. This clause as origi- 
nally declared by the Commission would, 
under this interpretation, properly forbid 
respondents from falsely representing as 
contributors or editors those who had ac- 
tually neither contributed to, nor edited, 
the publications. The decree of the court 
below modifying this clause is not in ac- 
cordance with our conclusion, and clause 
seven of the Commission’s order should be 
enforced. 

{Testimomials] 

The Court of Appeals reversed the eighth 
clause of the order of the Commission. The 
reason given by the court below for this 
action was as follows: 

“For the eighth, which forbade the use of such 
testimonials which had not been given by the, 
person whose name was used, we have been able 
to find no support in the evidence” ; 

We are convinced that the Commission’s 
findings of fact justified this clause of the 
order and that the testimony supports 
these findings.” 


[Party respondents] 

The Court of Appeals entirely excluded 
respondent Greener from the operation of 
the Commission’s order, and partially ex- 
cluded respondents Stanford and Ward. 
The Commission had found from the testi- 
mony that 

“Respondents H. M. Stanford, W. H. Ward, and 


1¥Federal Trade Commission Act, Sept. 26, 1914, 
38_ Stat. 717, U. S. C. Title 15, Sec. 45, 

2From patagraphs fourteen and fifteen of the 
Commission’s findings it appears that respondents 
used the names of various individuals in testimonials 


and that 


“None of these men or this woman ever wiote 
any testimonial or recommendation of or concerning 
the New Standard Encyclopedia. The representa- 
‘tions that these men and this woman wrote the 
fecommendations for the so-called ‘New Standard 
Encyclopedia’ are false, deceptive and misleading.’ ”’ 
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A. J. Greener are the managers and sole stock- 
holders of respondent Standard Education Society, 
‘and the managers and sole incorporators of- Re: 
spondent Standard Encyclopedia Corporation. . . - 
The Commission concludes and infers from the 


record in this case and so finds that this corporation . 


was organized by the individual respondents for the 
purpose of evading any order that might be issued 
by the Federal Trade Commission against the re- 
‘spondent, the Standard Education Society.” 


There was ample support in the testi- 
mony for this finding of the Commission. 

The Federal Trade Commission Act 
(supra) gives the Commission power to 
“prevent persons, partnerships or corpora- 
tions, from using unfair methods 
of competition in Commerce.” 

This Court has held that 


“a command to the Corporation is in effect a com- 
‘mand to those who are officially responsible for the 
conduct of its affairs. 
directed to the corporation, prevent compliance . 


they, no less than the corporation itself, are guilty, 


of disobedience and may be punished for contempt.” 


Wilson v. United States, 221 U. S. 361, 376. 


Respondents Stanford, Ward and Green- 
er, who are in charge and control of the 
affairs of respondent corporations, would 
be bound by a cease and desist order ren- 
‘dered against the corporations. 
circumstances, disclosed by the Commis- 


sion’s findings and the testimony, are such 


‘that further efforts of these individual 
respondents to evade orders of the Com- 


If they, apprised of the writ. 


Since: 


mission might be anticipated, it was proper 
for the Commission to include them in its: 
cease and desist order. 

The record in this case : 
held corporations owned, dominated and 
managed by these three individual re- 
spondents. In this management these 
three respondents acted with practically 
the same freedom as though no corpora- 
tion had existed. So far as corporate ac- 
tion was concerned, these three were the’ 
actors. Under the circumstances of this’ 
proceeding, the Commission was justified 
‘in reaching the conclusion that it was nec- 
essary to include respondents Stanford, 
Ward and Greener in each part of its or- 
der if it was to be fully effective in pre- 
venting the unfair competitive practices 
which’ the Commission had found to exist. 
The court below was in error in exclud- 
ing these respondents from the operation: 
of the Commission’s order. 


discloses closely 


[Decree reversed and Commission's 
order upheld.] 


The decree below will be reversed ex- 
cept as to modification of clause ten of 
the Commission’s order, and the cause is 
remanded with instructions to proceed in 
conformity with this opinion. 


Reversed. 


(7 55,171] Aluminum Company of America v. The United States of America. 
Supreme Court of the United States. December 6, 1937. 


Appeal from the District Court of the United States for the Western District 


Pennsylvania. 


of 


The decree of the lower court, denying an injunction against an anti-trust suit in 
New York, is affirmed on the grounds that the findings are adequately supported and 
the conclusion reached is proper. The injunction was sought on the grounds that the 
New York anti-trust suit was barred by a similar anti-trust suit previously maintained 
in Pennsylvania, resulting in a consent decree. The court held that the suits were not 


substantially identical. 


Mr. Justice McReynotps delivered the 
opinion oi the Court. 


[Facts] 


This appeal brings up a final decree of 
the District Court, Western District of 
Pennsylvania, three judges sitting, which 
vacated a preliminary injunction and re- 
fused to restrain law officers of the United 
States from conducting a proceeding against 
appellant in another district. 


June 9, 1912, in the present cause— 
“Pennsylvania Suit”—when appellant was 
the only defendant, a consent decree can- 
celled certain restrictive provisions of 
designated contracts and forbade future 
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violations ot the anti-trust laws by it, its 
officers, agents and representatives. With 
certain modifications (1922) presently un- 
important this decree remains in force. 


April 23, 1937, the United States through 
their law officers, defendants here, insti- 
tuted a proceeding in the Southern District 
‘of New York—“New York Suit”—wherein 
the appellant, its officers, agents, stockhold- 
ers and others (sixty-three in all), were 
named as defendants. All of these were: 
charged with violating the anti-trust laws 
and appropriate relief through injunctions, 
dissolution of appellant, rearrangement of 
its properties, etc., was asked. 


April 29, 1937, in the “Pennsylvania Suit” 
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appellant asked and the District Court en- 
tered an ex parte order directing the law 
officers concerned with the New York suit 
to appear as defendants. It then filed the. 
petition now before us wherein it prayed: 
for an injunction restraining these officers 
from proceeding further in New York 
against it, its wholly owned subsidiaries, 
officers and directors. 

The petition charged that prosecution of 
the later suit would subject appellant to 
the peril of concurrent decrees on the same 
‘subject matter by two courts; also that 
there was the possibility of conflicting de- 
crees and unseemly conflict. The prayer for 
relief rested essentially upon the assertion 
that the suit embraced subject matters and 
issues substantially identical with those 
previously presented and adjudicated by 
the consent decree of 1912. 


The law officers appeared specially and 
answered; the Attorney General filed an 
expediting certificate under the Act of Feb-: 
ruary 11, 1903, as amended, 15 U. S.C. A. 
28, 29; a court of three judges assembled, 
heard evidence, made findings of fact and 
denied relief. Errors were assigned; this 
appeal followed. 


[Identity of suits] 


Plainly, and there is no suggestion to 
the contrary, appellant cannot succeed un- 
less the Pennsylvania and New York suits 
are substantially identical in subject matter 
and issues. It says that comparison of the 
petitions in the two causes reveals this fact. 
Also that comparison of the petition in the 
later suit with the prohibitions of the 1912 
consent decree shows the alleged identity, 
since each charging paragraph of the peti- 


tion sets up violations of the anti-trust laws 
inhibited by the decree. 


On the other hand, counsel for the United 
States submit that the two suits differ in 
substantial respects — defendants, charges: 
and relief prayed. 

The court below found: “The subject 
matter, parties, issues and relief sought in 
the New York suit differ substantially 
from those in the 1912 suit. The New York 
suit does not attack the affirmative provi- 
sions of the 1912 decree or seek to reverse 
any action taken by the District Court for 
the Western District of Pennsylvania in 
the suit of 1912. The New York suit does 
not subject Aluminum Company to the 
peril of two conflicting decrees. Aluminum 
Company will not suffer irreparable injury 
by being compelled to defend the suit in 
the Southern District of New York... .” 
It concluded that the two suits were dis- 
similar in respect of parties defendant, sub- 
ject matter, issues and relief sought, and 
that no basis for an injunction had been 
shown.. 

[Decree of lower court affirmed] 


We have heard counsel, examined the 
record and briefs, and are unable to say 
that the court below erred either in respect 
of its findings or conclusion. The findings 
are adequately supported and the conclu- 
sion reached, we think, is proper. For us 
again to analyze the pleadings, evidence 
and decrees and point out the differences 
and necessary inferences would serve no 
useful purpose. This was adequately done 
below. 


The challenged decree must be affirmed. 

he Chief Justice and Mr. Justice Stone 

took no part in the consideration or deci- 
sion’ of this cause. 


[55,172] The People of Puerto Rico v. The Shell Co. (P. R.), Limited. 
Supreme Court of the United States. December 6, 1937. 
On Writ of Certiorari to the United States Circuit Court of Appeals for the 


First Circuit. 


The Puerto Rican Anti-Trust Act is upheld as not being superseded by the Sherman 
Act. Section 3 of the Sherman Act is interpreted as extending to Puerto Rico, coexistent 


with the Jocal act. 
Mr. Justice SurHertanp delivered the 
Opinion of the Court. 


[Facts] 


This is a criminal proceeding brought by 
petitioner against the respondents in the 
insular district court of San Juan, Puerto 
Rico. An information filed by the district 
attorney charged respondents with enter- 
ing into a conspiracy in restraint of trade 
in Yiolatton of the local anti-trust act, 


passed by the Legislature of Puerto Rico 
March 14, 1907. Demurrers to the infor- 
mation were sustained by the district court 
on the ground that the Sherman Anti-trust 
Act of 1890, supplemented by the Clayton. 
Act of 1914, covered the entire field em- 
braced by the local anti-trust act, and the 
latter, therefore, was void. The Supreme 
Court of Puerto Rico accepted that view 
and dismissed the appeal; and its judgment 
was allirmed on appeal by the court below. 
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86 F. (2d) 577. The single question which 
we have to decide is whether the existence 
of'§3 of the Sherman Act precluded the 
adoption of the local act by the insular 
legislature. 


[Sherman and Puerco Rican Acts compared] 


The pertinent provisions. of the Sherman 
Act.and the local act are set forth in the 
margin.* Section 3 of the Sherman Act and 


§ 1 of the local act, so far as the question 
here involved is concerned, are substan-. 
tially identical. Section 4 of the Sherman 
Act confers jurisdiction in respect of vio- 
lations of the act upon the several district, 
‘courts of the United States. Section 3 of 
the local act confers jurisdiction upon the 
district courts of Puerto Rico in respect of 
violations of that act. 


[Meaning of “territory” | 


First. Section 3 of the Sherman Act 
extends to “any territory of the United 
States.” But it is urged that Puerto Rico 
cannot be brought within the intent of this 
phrase, and, therefore, the section does not 
apply to that dependency. The point is not 
well made. When the Sherman Act was 
passed (1890) we had no insular dependen- 
cies; and, necessarily, the application of $3 
did not extend beyond our continental do- 
main; and, undoubtedly, it was this domain 
which was in the immediate contemplation 
of Congress. Certainly, Congress at that 
time did not have Puerto Rico in mind. 
But that is not enough. It is necessary to 
go further and to say that if the acquisition 
of that insular dependency had been fore- 
seen, Congress would have so varied its 
comprehensive language as to exclude it 
from the operation of the act. Dartmouth 
College v. Woodward, 4 Wheat. 518, 644; 
Ozawa v. United States, 260 U. S. 178, 195- 


1 Sherman Act (July 2, 1890, c. 647, 26 Stat. 209): 

Sec. 3. Every contract, combination in form o 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce in any Territory of the United 
States or of the District of Columbia, or in restraint 
of trade or commerce between any such Territory 
and another, or between any such Territory or 
Territories and any State or States or the District. 
of Columbia, or with foreign nations, or between the 
District of Columbia and any State or States or 
foreign nations, is hereby declared illegal. Every. 
person who shall make any such contract or engage 
in any such combination or conspiracy, shall be, 
deemed guilty of a misdemeanor, and, on convic- 
tion thereof, shall be punished by fine not exceeding 
$5,000 or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of 
the court. ais Seale aie 

Sec. 4. The several district courts of the United 
States are hereby invested with jurisdiction to pre- 
vent and restrain violations of this Act; and it shall 
be the duty of the several district attorneys of the. 
United States, in their respective districts, under 
the direction of the Attorney General, to institute’ 
proceedings in equity to prevent and restrain such 
violations. .. 
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196; United States v. Thind, 261 U. S. 204, 
207-208. The only question, therefore, is 
whether the word “territory,” as used in §3 
of the Sherman Act, properly can. be ap- 
plied to a dependency now bearing the 
relation to the United States which is borne 
by Puerto Rico. 

In Balzac v. Puerto Rico, 258 U. S. 298, 
304-305, it was held that, although the 
Sixth amendment of the Constitution with 
respect to the right of trial by jury applied 
fo the territories of the United States, it 
did not apply to territory belonging to the 
United States which had not been incor- 
porated into the Union; and that neither 
the Philippines nor Porto Rico was terri- 
tory which had been so incorporated or 
had become a part of the United States, as 
distinguished from merely belonging to it. 
But it is evident, from a consideration of 
the pertinent acts of Congress and the 
decisions of this court with respect to these 
acts, that whether Puerto Rico comes. with- 
in a given congressional act applicable in 
terms to a “territory,” depends upon the 
character and aim of the act. Words gener- 
ally have different shades of meaning, and 
are to be construed if reasonably possible 
to effectuate the intent of the lawmakers; 
and this meaning in particular instances is 
to be arrived at not only by a consideration 
of the words themselves, but by consider- 
ing, as well, the context, the purposes of 
the law, and the circumstances under which 
the words were employed. Atlantic Cleaners 
& Dyers v. United States, 286 U. S. 427, 433; 
Helvering v. Stockholms &c. Bank, 293 U.S. 
84, 86, 87-88. Thus, although Puerto Rico 
is not a territory within the reach of the 
Sixth and Seventh Amendments and may 
not be a “territory” within the meaning of 
the word as used in some statutes, we held 
in Kopel v. Bingham, 211 U. S. 468, 474, 475, 
476, that Puerto Rico was a “territory” 
within the meaning of § 5278 of the Revised 
“By 324 (2) of the fudicial Code, 28 U. S. C. 
§ 41 (2), the district courts of the United States are 
‘given jurisdiction—“Of all crimes and offenses cog- 
nizable under the authority of the United States.” 

The Puerto Rico Act of March 14, 1907 (Laws 
1907,.p. 328): 

Section 1, . Every contract, combination in. the 
form of trust or otherwise, or conspiracy, in restraint 
of trade, commerce, business transactions, and law- 
ful and free competition in a town, or among the 
séveral towns of Puerto Rico is hereby declared to 
be illegal. Every person who shall make any such 
contract or engage in any such conspiracy, shall 
be deemed guilty of a misdemeanor, and, on convic- 
tion thereof, shall be punished by fine not exceeding. 
five thousand dollars, or by imprisonment not ex- 


ceeding one year, or by both such punishments in 
the discretion of the court. 


Section 3. The district courts of the island are 
hereby vested with jurisdiction to prevent, prohibit, 
enjoin and punish violations of this law; and it. 
shall be the duty of the attorneys of the district 
courts of the island- to institute proceedings of in-: 
junction or any other civil proceeding to prevent,: 
prohjbit, enjoin, and restrain such violations. . . . 
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Statutes, which provides for the demand 
and surrender of fugitive criminals by 
governors of territories as well as of states. 
The court said that it was impossible to 
hold that Puerto Rico was not intended to 
have power to reclaim fugitives from its 
justice, or that it was intended that it 
should be an asylum for fugitives from the 
United States. The word “territory” as used 
in that statute was defined as meaning “a 
portion of the country not included within 
the limits of any State, and not yet admitted 
‘las a-State into the Union, but organized 
under the laws of Congress with a separate 
legislature under a territorial governor and 
other officers appointed by the President 
and Senate of the United States.” And the 
court concluded, “It may be justly asserted 
that Porto Rico is a completely organized 
‘Territory, although not a Territory incor- 
porated into the United States, and that 


there is no reason why Porto Rico should’ 


not be held to be such a Territory as is 
comprised in § 5278.” See Porto Rico vw. 


Rosaly, 227 U. S. 270, 274. Compare Talbott, 


v. Silver Bow County, 139 U. S. 438, 444-445. 

With equal force, it may be said here 
that there is no reason why Puerfo Rico 
should not be held to be a “territory” 
within the meaning of §3 of the Sherman 
Act. We pointed out in the Atlantic Cleaners 
& Dyers case, supra, p. 435, that in the light 
of the applicable history‘and circumstances, 
it waS apparent that Congress meant to 
deal comprehensively with the subject of 


contracts, combinations, and conspiracies 


in restraint of trade, “and to that end to 
exercise all the power it possessed”; that 
while Congress in passing §1 exercised 
only the power conferred by the commerce 
clause, in passing §3 it exercised a general 
power, unlimited by that clause. We there- 
tore concluded that the word “trade” as 
ised in §3 should be given a more extended 
neanine than the same word as used in § 1. 
(“ Ternitory” interpreted im most 
comprehensive sense | 


If, as we there determined, Congress in- 
tended by the Sherman Act to exert all the 
power it possessed in respect of the subject 
‘matter—trade and commerce—, it is equally 
reasonable to conclude that Congress in- 
tended to include all territories to which its 
powers might extend. The same reason 
which requires the utmost liberality of con- 
‘struction in respect of the word “trade,” 
also requires the same degree of liberality 
of construction in respect of the word 
“territory”; and we hold, accordingly, that 
tthe word “territory” was used in its most 
comprehensive sense, as embracing all or- 
ganized territories, whether incorporated 
into the United States or not, including 
Puerto Rico. 
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local statute to same effect 


[Federal and 
: can coexist] 


Second. The court below held that al- 


though §1 of the local act contained some’ 


words not to be found in §3 of the Sher- 
man Act, the pertinent provisions were in 
substance the same; that the act charged 
in the information as a crime under the 
local statute was the same as that de- 
nounced as a crime in the Sherman Act; 
and that in each instance the offense was 
a crime against the sovereignty of the 
United States. With that view we agree. 
But that court concluded that the act of 
Congress preempted the ground occupied 
by the local act and superseded it; and 
consequently the local district court was 
without jurisdiction of the offense. With 
that conclusion we are unable to agree. 

1. Section 14 of the Foraker Act, passed 
April 12, 1900, c. 191, 31 Stat. 77, 80, pro- 
vided that the statutory laws of the United 
States, not locally inapplicable, should have 
the same force and effect in Puerto Rico 
as in the United States, with certain excep- 
tions.not material here. Section 27 (p. 82) 
provided ‘That all local legislative powers 
hereby granted shall be vested in a legis- 
lative assembly ...” And by § 32 (p. 83-84),. 
it was provided that the legislative author- 
ity “shall extend to all matters of a legis- 
lative character not locally inapplicable...” 
These various provisions are continued in 
force by §9, 25 and 27 of the Organic Act 
of March 2, 1917, c. 145, 39 Stat. 951. These 
provisions do not differ in substance from 
the various provisions relating to the pow- 
ers of the organized and incorporated con- 
tinental territories of the United States, in 
respect of which this court said in Clinton v. 
Englebrecht, 13 Wall. 434, 441, that the 
theory upon which these territories have 
been organized “has ever been that of 
leaving to the inhabitants all the powers 
of self-government consistent with the 


‘supremacy and supervision of National 


authority, and with certain fundamental 
principles established by Congress”; and in 
Hornbuckle v. Toombs, 18 Wall. 648, 655-656, 
we said: “The powers thus exercised by 
the Territorial legislatures are nearly as 
extensive as those exercised by any State 
legislature.” See also Cope v. Cope, 137 
U. S. 682, 684, where this court, speaking 
of this typical general provision contained in 
the Utah Organic Act, said that, with the ex- 
ceptions noted in the provision itself, “the: 
power of the Territorial legislature was 
apparently as plenary as that of the legis- 
lature of a State.” In Maynard v. Hill, 125 
U. S. 190, 204, the essential similarity of 
the various provisions in respect of the 
powers of territorial legislatures was pointed 
out, and it was said that what were “right- 
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ful subjects of legislation” was to be deter- 
mined “by an examination of the subjects 
upon which legislatures had been in the 
practice of acting with the consent and 
approval of the people they represented.” 

The grant of legislative power in respect 
of local matters, contained in §32 of the 
Foraker Act and continued in force by § 37 
of the Organic Act of 1917, is as broad and 
comprehensive as language could make it. 
The primary question posed by the chal-- 
lenge to the validity of the act under con- 
sideration is’ whether the matter covered 
by the act is one “of a legislative character 
and not locally inapplicable.” It requires 
no argument to demonstrate that a con- 
spiracy in restraint of trade within the 
borders of Puerto Rico is clearly a local 
matter, and that it falls within the precise 
terms of the powers granted by § 32 and 37 
of the respective acts in which the grant is 
found. The power being given without ex- 
press limitation, a conclusion that the pres- 
ent exercise of the power is precluded by 
the existence of §3 of the Sherman Act 
must rest upon the assumption that a con- 
gressional statute penalizing specific local 
behavior and a statute of Puerto Rico to 
the same effect cannot coexist. With due 
regard to the status of the territory, the 
character of its established government, 
the positive terms of the congressional 
grant of power, and the lack of conflict 
between the two acts, that assumption must 
‘be rejected. 


[Quasi-sovereignty of Puerto Rico] 

2. The aim of the Foraker Act and the 
Organic Act was to give Puerto Rico full 
power of local self-determination, with an 
autonomy similar to that of the states and 
incorporated territories. Gromer v. Standard 
Dredging Co., 224 U. S. 362, 370; Porto Rico 
v. Rosaly, supra, p. 274. The effect was to 
confer upon the territory many of the 
attributes of quasi-sovereignty possessed 
by the states—as, for example, immunity 
from suit without their consent. Porto Rico 
uv. Rosaly, supra. By those acts, the typical 
American governmental structure, consist- 
ing of the three independent departments 
—legislative, executive and judicial—was 
erected. “A body politic’—a common-. 
wealth—was created. 31 Stat. 79, $2, c. 
191. The power of taxation, the power to 
enact and eniforce laws, and other charac- 
teristically governmental powers were 
vested. And so far as local matters are 
‘concerned, as we have already shown in 
respect of the continental territories, legis- 
lative powers were conferred nearly, if not 
quite, as extensive as those exercised by, 
the state legislatures. 

This comprehensive grant of legislative 
ipower made by Congress plainly recognizes 
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the great desirability of devolving upon the 
local government the responsibility of 
searching out local offenses and prose- 
cuting them in the local tribunals. The 
insular Supreme Court in this case declared 
in emphatic terms the wisdom of such local, 
control in respect of the matter dealt with 
by the act in question. Although striking. 
down, with evident reluctance, the act as 
invalid, that court said: “The right of the 
Insular Legislature and officers to prose-. 
cute and punish such monopolies as may 
be set up within our jurisdiction is really’ 
inestimable. It was so understood by our 
Legislature when it took upon itself to 
legislate on the subject. This is a whole- 
some and necessary legislation that should 
be enforced through the insular courts. It 
must be admitted that The People of Puerto. 
Rico has a special interest in prosecuting 
before the courts those citizens who violate — 
its own laws. No matter how interested, 
the National Government may be in prose- 
cuting such offenses, instances might occur 
where the latter would pass unnoticed by 
the federal officers, or where, for some 
reason or other, such officers might not 
display the same activity and interest that 
it is to expected from the local officials.” 


[Power of local legislation not limited] 


3. In the light of the foregoing considera- 
tions, including the sweeping character of 
the congressional grant of power contained 
in the Foraker Act and the Organic Act 
of 1917. the general purpose of Congress to 
confer power upon the government of 
Puerto Rico to legislate in respect of all 
local matters is made manifest. In this con- 
nection it 1s significant that the only express, 
limitation upon the power is that, in cer- 
tain of its aspects, it shall be exercised 
consistently with the provisions of the re-: 
spective acts. See § 37, 57 of the Organic: 
Act, and § 32 of the Foraker Act. Nothing 
is expressed in these acts or, so far as we. 
are advised, in any other federal act which 


‘suggests a congressional intent to limit the 


exercise of the power of local legislation 
to those subjects in respect of which there 
is an absence of explicit legislation by Con- 
gress; and we find nothing in the nature of 
the power or in the consequences likely to 
ensue from the duplicate exercise of it which 
requires an implication to that effect. 


[Conflict between statutes] 


Our attention is called to certain differ- 
ences of language in the two acts; and it is 
urged that these differences create a “risk” 
of conflict of interpretation between the 
local courts and the federal district courts. 
The fear of conflicting decisions is more 
fanciful than real, since we agree with the 
‘court below that there is in fact no sub- 
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stantial conflict between the pertinent pro- 
visions of the two statutes. But in the 
unikely event that, in spite of this conclu- 
sion, a conflict of decisions shall arise, the 
power of the federal appellate courts to 
resolve that conflict is clear. Secs. 128 (a) 
and 240, Judicial Code, as amended by the 
Act of February 13, 1925, c. 229, 43 Stat. 
936; 28 U.S. C. § 225, 347. 

It likewise is clear that the legislative 
duplication gives rise to no danger of a 
second prosecution and conviction, or of 


double punishment for the same offense. 


The risk of double jeopardy? does not 
exist. Both the territorial and federal laws 
and the courts, whether exercising federal 
or local jurisdiction, are creations ema- 
mating from the same sovereignty. See 
Balzac v. Porto Rico, supra, p. 312. Prosecu- 
tion under one of the laws in the appropriate 
court, necessarily, will bar a prosecution 
under the other law 
Grafton v. United States, 206 U. S. 333. In 
that case, Grafton, a soldier in the army, 
had been acquitted by a general court mar- 
tial convened in the Philippine Islands of 
a crime not capital, alleged to have been 
committed in violation of the 62d Article of 
War. Subsequently, a criminal information 
in the name of the United States was filed 
in a Philippine court of first instance, charging 
him with the same offense committed in 
violation of a local law. This court held 
that the acquittal of the accused by the 
court martial precluded his being again 
tried for the same offense in the civil courts, 
for the reason that he would thus be put 
twice in jeopardy of punishment. The 62d 
Article of War* was a federal statute. 
Revised Statutes, § 1342. The general court 
martial was a federal tribunal. The Philip- 
Pine act was a local law; and the court of 
first instance was a local court. But both of 
the laws and both of the courts owed their 
existence to the same supreme authority. 
The situation presented there was, in all 
essentials, the same as that presented here. 
The decision of the court in that case rested 
upon the ground that the accused, having 
been acquitted by the federal tribunal, could 
not be subjected to prosecution in another 
court, civil or military, of the same sover- 
eignty. We held that although the same 
act might constitute distinct offenses against 
a state and against the United States, for both 
of which the accused might be prosecuted, that 
rule had no application to acts committed in 
the Philippine Islands. We said (p. 354-355), 


2The Fifth Amendment to the Constitution pro- 
vides, ‘nor shaJl any person be subject for the same 
offence to be twice put in jeopardy of life or limb.” 
Section 2 (the Bill of Rights) of the Puerto Rico 
Organic Act of 1917, 39 Stat. 951, provides that 
“no person for the same offense shall be twice put 
in jeopardy of punishment.” 


in another court. 


“The Government of a State does not de- 
rive its powers from the United States, while 
the Government of the Philippines owes its 
existence wholly to the United States, and its 
judicial tribunals exert all their powers by 
authority of the United States. The juris: 
diction and authority of the United States 
over that territory and its inhabitants, for 
all legitimate purposes of government, is 
paramount. So that the cases holding that 
the same acts committed in a State of the 
Union may constitute an offense against 
the United States and also a distinct offense’ 
against the State, do not apply here, where ~ 
the two tribunals that tried the accused 
exert all their powers under and by author- 
ity of the same government—that of the 
United States.” 


An attempt is made to distinguish the 
Grafton case on the ground that but one 
statute was there involved—namely, the. 
statute of the Philippine Islands—and that 
both the general court martial and the 
Philippine court undertook to enforce that 
statute. Obviously, that view is incorrect. 
The court-martial proceeding was not to 
enforce the Philippine legislation, but to 
enforce the 62d Article of War; and that 
article was none the less a federal law, 
distinct from the local law, because it might 
be necessary to refer to the local law to 
determine whether the act charged against 
the soldier was embraced by the term 
“crimes” in the 62d Article. This is well 
illustrated by §289 of the Criminal Code 
(18 U. S. C. § 468), which, in respect of 
offenses committed upon places subject to 
the exclusive jurisdiction of the United 
States within the limits of a state or or- 
ganized territory or district, makes appli- 
cable the laws of such state, territory or 
district in respect of such offenses. Prose- 
cutions under that section, however, are 
not to enforce the laws of the state, terri- 
tory or district, but to enforce the federal 
law, the details of which, instead of being 
recited, are adopted by reference. See 
SA States v. Press Publishing Co., 219 
Wess 


[State Supreme Court rulings] 

4. The decisions of the supreme courts 
of four states, rendered when the states 
were newly-created from former territories, 
are, except in one particular, of which we 
shall speak later, in harmony with the views 
we have expressed. Those decisions, though 
not conclusive, are entitled to great weight, 


3“A1] crimes not capital . . . which officers and 
soldiers may be guilty of . . . are to be taken cog,-, 
nizance of by a general . . . court-[martial], ... 
and punished at the discretion of such court.” 
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because they dealt with territorial powers 
in operation at a time so shortly before 
the rendition of the decisions that the judges 
who rendered them well may be credited 
with such knowledge of the purpose of 
these powers and their history and appli- 
cation, as to make these judges peculiarly 
competent to decide questions relating thereto. 

The Supreme Court of Wyoming, in a 
very full and carefully drawn opinion, 
reached the conclusion that a statute of 
that territory defining and punishing the 
crime of bigamy was valid and enforce- 
able, notwithstanding the fact that an act 
of Congress defined and prescribed punish- 
ment for the same crime when committed 
in any of the territories. In re Murphy, 5 
Wyo. 297. Following its discussion in re- 
spect of the relations between the national 
and territorial governments, and the exten- 
sive powers which had been conferred upon 
the latter, that court (np. 315) concluded: 
“. . the crime of bigamy as defined 
and punishable by act of congress, is a 
crime against the sovereignty of the United, 
States. The act of congress embraces no 
express limitation upon the right of the 
territory to also punish the same act as an 
offense against it and its local laws, nor 
upon the local legislature to enact a law 
defining and providing a punishment there- 
for as an offense against the territorial 
sovereignty. As there are in practical and 
legal effect two governments, although the 
one emanates from the other, we are un- 
able to perceive why the legislature of the 
territory under the general grant of power 
with which it was invested, may not have 
enacted a.valid law assuming to punish as 
a territorial offense the crime of bigamy. 
It does not conflict with the United States 
statute. It could not and did not assume to 
destroy the force or effect of the congres- 
sional provision. It could not have assumed 
to offer immunity to those desiring to 
contract polygamous marriages. By silence, it 
could only have refused to punish it as a tefri- 
torial crime. To avoid this possibility con- 
gress undertook to punish jit as a crime 
against the Federal government.” That 
decision was followed by the Supreme 
eins of Utah in State v. Norman, 16 Utah 

The Wyoming and the Utah courts 
thought that prosecution and punishment 
could be had under both statutes, and at- 
tempted to justify that view by invoking 
the rule applicable to state and federal 
statutes denouncing the same criminal acts. 
This, of course, in the light of our later 
decision in the Grafton case, is now seen to 
be erroneous; but the error does not affect 
the accuracy of the reasoning and conclu- 
sion of these courts upon the main point— 
that the local statute was a valid exercise 
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of territorial power, notwithstanding the 
identical legislation by Congress. ’ 

In Territory v. Guyott, 9 Mont. 46, a terri- 
torial statute making it a felony to sell, 
barter or give intoxicating liquor to an 
Indian, was sustained against the conten- 
tion that the authority of the territory to 
pass the statute had been foreclosed by 
§ 2139 U. S. Rev. Stat., which defines and 


‘punishes the same offense. 


Territory v. Long Bell Lumber Co., 22 
Okla. 890, involved the validity of the anti- 
trust act passed by the former territorial 
legislature. Suits were brought against the 
defendants, charging violations of the ter- 
ritorial act, which were also violations of 
the Sherman Act. The court sustained the 
validity of the territorial act, holding that 
it was not repugnant to or in conflict with 
the federal act. In doing so, it followed the 
reasoning of, and relied upon, the Wyo- 
ming, Montana and Utah decisions, above 
cited. 

The Supreme Court of the Territory of 
Arizona, in Territory v. Alexander, 11 Ariz. 
172, had before it for consideration a bigamy 
statute like that involved in the -Wyoming 
‘case, and erroneously held it to be invalid. 
In reaching that conclusion, it expressly 
rejected the Wyoming, Utah and Montana 
decisions upon the authority of Davis v. 
Beason, 133 U. S. 333, a case which we shall 
presently consider. 


[Contrary language explained] 


5. There is some general language in 
El Paso & N. E. Ry. Co. v. Gutierrez, 215 
U. S. 87, and Davis v. Beason, supra, which,- 
considered apart from the question which 
was involved and apart from the opinions 
in their entirety, seems to support the 
decision of the court below in the present 
case. The opinion of the court below aad 
the argument of respondents here rest in 
‘the main upon these cases. An examination 
of them, however, will show that they have 
been misunderstood. The Gutierrez case in- 
volved the validity of a statute of the 
Territory of New Mexico, which provided 
‘that no action for injuries inflicting death 
caused by any person or corporation in the 
territory should be maintained unless the 
person claiming damages should, within 90 
days after the infliction of the injuries 
‘complained of and 30 days before com- 
mencing suit, serve upon the defendant an 
affidavit covering certain specified particu- 
lars. The statute also required that suit 
must be brought within a year and in a 
specified district court of the territory. The 
statute is set forth in full in the margin 
of the opinion of this court in Atchison, 
T.& S. F. Ry. v. Sowers, 213 U.S. 55, 59-63.’ 
An action was brought in Texas by Ene- 
‘dina Gutierrez against the railway company 
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to recover damages for the death of her 
intestate. The accident causing the death 
happened in New Mexico, and the railway 
company set up the New Mexico statute 
by way of special plea and answer. A writ 
of error brought here for review the judg- 


ment of the Supreme Court of Texas hold- 


ing that the case was controlled by the 


Federal Employers’ Liability Act, 34 Stat.- 


232, and refusing to give effect to the New 
Mexico statute—a statute which was plain- 
ly an attempted restriction upon the right 
of action conferred in unlimited terms by 
the Federal Employers’ Liability Act, and, 
therefore, in direct conflict with that act. 
In deciding the question, this court said 
that there could be no doubt that the act 
of Congress “would necessarily supersede 


the territorial law regulating the same sub-, 


ject.” This is broad Janguage; but it must 
be construed in the light of the question 
presented, which was whether a territorial 


act, in plain conflict with the federal act, was’ 


valid. In that situation, the applicable rule 
is that formulated by Chief Justice Mar- 
shall in Cohens v. Virginia, 6 Wheat. 264, 399, 
where, speaking for this court, he said: “It 


is a maxim, not to be disregarded, that: 


general expressions, in every opinion, are 
to be taken tn connection with the case in 
which those expressions are used. If they 
go beyond the case, they may be-respected, 
but ought not to control the judgment in 
a subsequent suit, when the very point is 
presented for decision.” See, also, Hum- 
phrey’s Executor v. United States, 295 U. S. 
602, 627, and cases cited. 

In the course of the opinion rendered by 
this court in Davis v. Beason, supra (p. 348), 
it was said: “The cases in which the legis- 
lation of Congress will supersede the legis- 
lation of a State or Territory, without specific 
provisions to that effect, are those in which 
the same matter is the subject of legisla- 
tion by both. There the action of Congress 
may well be considered, as covering the 
entire ground.” This generalization was not 
necessary to the decision of the case, and, 
taken literally, cannot stand,*because, as in 
the Gutierrez case, it omits the element of 
actual conflict between the two acts of 
legislation. The decision itself sustained the 
validity of a statute penalizing any person 
who teaches, advises, counsels or encour- 
ages the practice of bigamy or polygamy, 
notwithstanding there was a general act of 
Congress which had for its object the 
suppression of bigamy and polygamy in 
the territories. And the court said in its 
opinion (page 341), that bigamy and polyg- 
amy are “crimes by the laws of the United’ 


States, and they are crimes by the laws of 
Idaho”; and further (page 348), that the 
act of Congress was a general law appli- 
cable to all territories and “does not purport 
to restrict the legislation of the Territories 
over kindred offenses or over the means 
for their ascertainment and prevention.” 
Each of the two observations which we 
have last quoted, may have gone beyond: 
the necessities of the case and may fall 
within the rule announced by Chief Justice 
Marshall in the Cohens case. In any event, 
however, they indicate that the general 
statement first quoted is not to be given 
the sweeping effect which a categorical 
reading of the words might first suggest. 

Only a word need be said about Domenech 
v. National City Bank, 294 U. S. 199, which 
the court below thought lent support to its 
judgment. That case involved the validity 
of a tax sought to be imposed by Puerto 
Rico upon a branch of a national bank 
organized under the laws of the United 
‘States. We held that § 5219 of the Revised 
Statutes was in force in Puerto Rico and 
that that section forbade the tax. The grant 
to the territory of the general power to 
tax did not constitute consent on the part 
of Congress that a tax not authorized by 
§ 5219 could be laid; and it is upon that 
ground that our decision rests. The con- 
flict between the tax and the federal law 
we regarded as plain. 


[Jurisdiction of courts] 


6. Finally, it is contended that, if the 
local anti-trust act and the Sherman Act 
both stand, a conflict of jurisdiction be- 
tween the federal courts and the local courts 
may result. But clearly there is slight, if 
any, ground for the apprehension. The 
local act simply confers jurisdiction upon 
the local courts to enforce that act. No 
attempt, of course, is made to confer juris- 
diction upon those courts to enforce the 
Sherman Act, or upon the federal courts to 
enforce the local act. It is hard to see why 
a conflict as to which law shall be enforced, 
and which jurisdiction shall be invoked 
should ever arise, since the officers charged 
ewith the administration and enforcement 
of both acts are, in the last analysis, under 
the control of the same sovereignty and, it 
well may be assumed, will work in harmony. 


[Puerto Rican Anti-Trust Act upheld] 


We conclude that the anti-trust act of 
Puerto Rico is valid and enforceable; and, 
accordingly the judgement below is 

Reversed. 
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[55,173] Paramount Pictures, Inc., v. United Motion Picture Theatre Owners of 
Eastern Pennsylvania, Southern New Jersey and Delaware, Inc., Lewen Pizor, et al. 
United States Circuit Court of Appeals, for the Third Circuit. Filed December 14, 


1937 Ve 

Appeal from the District Court of the United States, for the Eastern District of 
Pennsylvania. 

A combination by motion picture exhibitors to boycott, and to persuade others to 
boycott films of a certain producer is held to be in restraint of trade in violation of 
Section 1 of the Sherman Anti-Trust Act. “The methods which the defendants proposed 
and used to effectuate their objects constitute a secondary boycott, for they are coercive 
and. enlist the cooperation of others than themselves.” “Combinations or conspiracies 
constituting a secondary boycott . ... in restraint of trade among the states, are 
illegal and may be enjoined even though the restraint is produced by means of peaceful 


persuasion.” 


Before Burrincton. Davis and Biccs, Circuit Judges. 


Opinion 

BurrincTton, J.—This is an appeal from 
a decree of the District Court dismissing 
the appellant’s bill of complaint for lack 
of jurisdiction. 

{Restraint of trade chargea) 

The appellant, a manufacturer and dis- 
tributor of motion picture films, is a cor- 
‘poration of New York. The appellees are 
corporations and individuals who own and, 
operate moving picture houses in Eastern 
Pennsylvania, Southern New Jersey and 
Delaware. The appellant filed a bill of 
complaint against the appellees for an in- 
junction charging them with having formed 
an illegal combination and conspiracy in 
restraint of trade or commerce among the 
several states in violation of section 1 of 
the Sherman Anti-Trust Act, which pro- 
vides that: 


Section 1 of the Sherman Act. 

“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several states, or with foreign nations, 
is declared to be illegal. Every person who 
shall make any such contract or engage 
in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be. pun- 
ished by fine not exceeding $5,000, or by 
imprisonment not exceeding one year, or 
by both said punishments, in the discretion 
of the court.” 

Section 16 of the Clayton Act provides 
that: 


“Any person, firm, corporation, or as- 
’ 


sociation shall be entitled to sue for and. 


have injunctive relief, in any court of the 
United States having jurisdiction over the 
parties, against threatened loss or damage 
by a violation of the anti-trust laws.” 
Admittedly, what the appellees set out 
originally to do was a violation of the 
Sherman Act. As appears by the un- 
traversed bill and by affidavits, they com- 
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bined and conspired: (1) to prevent by 
coercive means the making of contracts 
for future distribution of the films pro- 
duced by the appellant in interstate com- 
merce until it offered better prices and 
terms; (2) to prevent the exhibiting of the 
producer’s films and their transportation 
in interstate commerce to fulfill existing 
‘contracts until the appellant complied with 
the demands ofthe conspirators. 


[Boycott of Paramount pictures] 


In order to carry out their purpose, the 
appellees planned to boycott all Para- 
mount pictures as long as might be neces- 
sary to compel it to offer better terms for 
its license agreements for 1937-1938, 

On June 25, 1937, one of the appellees, 
United Motion Picture Theatre Owners 
of Eastern Pennsylvania, Southern New 
Jersey and Delaware, Inc., hereinafter 
called “United,” called a meeting at Phila- 
delphia at which it voted to boycott the 
Paramount Company or to bring about a 
so-called “strike” against the use of its 
films. A “War Board” was appointed and 
a “War Chest” authorized. Eastern Penn- 
sylvania, Southern New Jersey and Dela- 
ware were divided into zones and a zone 
captain was appointed in each zone whose 
duty it was to ascertain who in his zone: 
was violating the boycott and report the 


‘same to the “strike” headquarters. 


The boycott in the territory of the three 
states mentioned was part of a proposed 
nation-wide boycott against the Paramount 
Company. A meeting was held ‘on June 
29, 1937, at Washington, D. C., which three 


‘individual defendants representing “United” 


attended. Representatives of exhibitor as- 
sociations from many parts of the United: 
States were at the meeting. The chairman 
read a speech charging the Paramount 
Company with “unfair, indecent and un- 
ethical business practices.” ; 

He then discussed the question of 
punishment and said: “There_is only one 


Cited 1932-1939 Trade Cases 


459 


Paramount Pictures, Inc., v. United Motion Picture Theatre Owners 


way in which Paramount can be punished 


—viz. through its pocketbook, * * *.” “If 
the owners of four thousand theatres, 


who bought 1936-37 Paramount program, 


should decide not to buy 1937-38 program 
* * * it would cause Paramount a loss 
in revenue of between eight and ten mil- 
lion dollars. Thus, a ‘sit-down strike’ by 
four thousand theatres with respect to the 
1937-38 Paramount program would deprive 
that company of its anticipated profits for 
the current year * * *.” “But the real 
value of such concerted action on the part 
of the number of exhibitors would be the 
effect it would have upon the other major 
distributors.” 

He then asked: “Have you, the owners 
of four thousand theatres, the courage— 
the guts—to take the action—a ‘sit-down 
Strike’ against Paramount * * *?” 

The meeting then “was of the unani- 
mous opinion that this campaign against 
Paramount shall be declared a ‘Buyers’ 
Strike,’ or a ‘Sit-Down Strike’ of exhibi- 
tors against Paramount.” Thereupon the 
exhibitors throughout the country were 
called upon to carry out the plan “as 
adopted by the present Conference.” 


The plan in part consisted of the refusal 
of all exhibitors throughout the United 
States to show Paramount pictures or to 
enter into 1937-38 contracts with Para- 
mount during the period of the “strike” 
unless Paramount’s terms were modified. 

Mr. J. P. Wood of Columbus, Ohio, was 
then elected “as the clearing agency of 
this National Campaign, to whom all ex- 
hibitor organizations are to send full data 
as to the steps they adopt and the pro- 
cedure which they take during the prog- 
ress of this ‘Strike.’ ” 


On July 2, 1937, George P. Aarons, one 
of the defendants, and secretary of “United,” 
‘who is a lawyer and who it appears was 
an active agent, sent out a letter to every 
exhibitor, sales manager and officer of pro- 
ducing companies aa 
in Eastern Pennsylvania, New Jersey and 
‘Delaware, in which, after denouncing Para- 
mount and calling a mass meeting of ex- 
hibitors at the Broadwood Hotel on July 
8, 1937, among other things, said “Your 


organization has declared a strike against. 


Paramount’s 37-38 terms and urges you to 
delay buying or negotiating until we have 
obtained a revision of these terms * * * 


Your organization has voted to lawfully’ 


picket any theatre in the zone that buys 
Paramount pictures, features, shorts and 
newsreels, on and after August Ist * * * 
This strike is a part of the national strike! 
Don’t fail us!” This letter, and much other 
material, if not all, that “United” put out 


to the trade papers: 


were sent to other exhibitor organizations 
“all over the United States” and “also to 
Canada.” } 

During July 1937 Aarons continued to 
send out pamphlets, post cards and letters 
not only to.exhibitors and exhibitor organi- 
zations in New Jersey, Pennsylvania and. 
Delaware—who were the plaintiffs only 
possible buyers of its product—but all over 
the entire United States and “to certain 
public officials, members of Congress. 
members of legislatures, to members of 
the judiciary,’ persuading exhibitors not 
to deal with the Paramount Company and 
threatening them if they did so. Such 
statements as the following were sent out: 

“Any exhibitor who signs a contract in 
violation of the buying strike should be; 
picketed, as well as any one who, without! 
proper dispensation of the War Board, 
does not join in the August date strike.” 

“The U M P T O (United Motion Pic- 
ture Theatre Owners) organization says 
be a man not a mouse. Fight this along 
the lines of campaign adopted by the 
elected War Board. Stick to your guns! Hold 
yourself in readiness for the date strike, 
the mass protest (if you want to stay in 
business) when advised by your organi- 
zation.” 

“Ary EXHIBITORS VIOLATING THE STRIKE 
Wit Be PIcKETED.” 

“ATTENDANCE.AT THIS MEETING (August 2, 
1937) Is Computsory.” 

“On August 2nd, the elaborate picketing’ 
campaign goes into effect. 

“This will include: 

“1, PICKETING FRoM THE Sxy for the 
first time in the history of aviation. 

“2. Crursinc Trucks both in Philadel- 
phia and throughout the territory. 

“3. CIRCULARIZING ALL Towns where ex- 
hibitors refuse to cooperate. 


“4. TRAILERS ON 300 SCREENS. 

“5. ApS IN THE NEWSPAPERS. - 

“6. -ConTACTING of local labor unions. 
“7. PICKETS IN FRONT OF THEATRES. 

“8. RapIo BROADCASTS. 

“A list of men who fail to cooperate in 


Paramount strike will be posted outside 
STRIKE HEADQUARTERS—301 N. 13th Street. 
You Must Nor permit these misguided 
exhibitors, few in number, to threaten 
success of this protest against Paramount’s: 
insolent demands for gratis interest in 
your theatre, and their stubborn refusal 
to deliver pictures sold you * * * WE 
CANNOT TOLERATE STRIKE BREAKERS.” 

“The Independent exhibitors are on 
strike against theatres playing Paramount 
pictures because these theatres are UNFAIR 
to organized independent theatres. Ask 
Driver for free literature.” 

Post cards were sent out on the sides 
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of which was the picture of a truck to be 
tsed in picketing. Across one end of the 
card in front of the truck was the follow- 
ings s{UsiMy Pat, Ooo Pays oNaaand 
Del. 301 N. 13th St., Phila. Pa. 

“This is the truck which will picket each 
theatre violating August Date Strike. 

“Play no Paramount Pictures, Features, 
Shorts, News Reels Until Strike Is Settled! 
Geo. P. Aarons, Secretary.” 

On the side of the truck was a large 
poster or bill board containing among 
other things an inscription reading in part 
as follows: 

“An appeal to the public conscience. 
Support our Strike against PARAMOUNT 
PIcTURES,” etc. 

It is also to be noted as the then pres- 
ent object of the combination, the purpose 
to stop the interstate cammerce of the 
plaintiff, that the Washineton conference’s 
unanimous declaration was: 

“That all exhibitors throughout the 
United States refuse to play any Para- 
mount pictures during the month of Aug- 
ust, 1937, and for such longer period as 
the Conference may, by its future action, 
‘decide upon.” 

It is also noted that in this same report, 
under the hea@ “the Punishment,” this 
sinister statement is made: 

“Dorothy Thompson in one of her re- 
cent articles attributes the following state- 
ment to Leon Trotsky—‘We need only a 
handful of men who are sufficiently disci- 
plined, and sufficiently ruthless to accom- 
plish our purpose.’ (Italics ours.) It might 
‘be well if the same technique were adopted 
by the four thousand theatres and applied 
to Paramount.” 


[Picketing and coercive methods 


modified} 


Any sound interpretation of this evi- 
dence, if carried out, admittedly brings the 
action proposed by it within the inhibition 
of the Sherman Act, but since the present 
counsel, employed after the bill was filed, 
became connected with the case and guided 
the conduct of the appellees, defendants 
have changed their attitude and modified 
the methods by which they now propose 
to bring about the object of the combi- 
nation of which they are a part. Mr. 
Aarons, secretary of “United,” in cross- 
examination, said that: 

“* * * on advice of counsel, the or- 
ganization and the so-called War Board 
and the officers and members of the or- 
ganization have no intention whatsoever 
to station pickets in front of theatres who 
play Paramount pictures during August, 
or of the theatres of any exhibitor who 
enters into a contract with Paramount for 
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so-called ’37-38 product, but it is the in- 
tention of the organization to use this 
so-called truck to which reference has 
been made, but not to stop in front of 
theatres and remain, but to carry the 
message that the exhibitors feel that they 
have been unjustly dealt with by Para- 
mount, and carry that message in a lawful 
manner direct to the public.” ; ‘ 

He further said that it was the intention 
of the appellees } 

“Ke ok %* to use the truck generally in 
cruising throughout the city with — the 
message on side of the truck that is indi- 
cated, and it is not the intention, nor has 
it ever been the intention of the organi- 
zation, or any members with whom I have 
spoken, to threaten, intimidate or coerce 
by any means whatsoever any exhibitor 
who plays Paramount pictures or who 
would enter into a contract with Para- 
mount for the ’37-’38 contract.” 

He further said: 

“We plan to use lawful means of per- 
suasion and inducement and to carry our 
message to other exhibitors and to the 
public as to the situation of the unfairness 
of Paramount which we believe to be un- 
fair, * * * and also to the terms that 
have been indicated under which the ex- 
hibitor can and can only enter into for the 
37-38 product.” 

The change in the position of the appel-. 
lees was stated by the learned trial judge 
in his opinion in the following language: 

“Whatever was at first intended to be 
done, all purpose is now disclaimed to do 
more than themselves to refrain from all 
dealings with the plaintiff and by a recital 
of their believed grievances against the 
plaintiff, to persuade all other exhibitors 
to likewise refrain. 

This leads to another anticipation of the 
discussion, by raising the question of 
whether refusing to have business dealings 
with the plaintiff is any trespass upon the 
legal rights or becomes such by being ex- 
panded into a conspiracy to induce or 
force others to refuse to have such deal- 
ings, and the further question of the venue 


jurisdiction of a court of the United States: 
to determine such a controversy. The ex- 
perienced counsel for the plaintiff asserts 
that an affirmative answer to these ques- 
tions is supplied by the Sherman Anti- 
Trust Act and the supplements thereto. 
There is thus raised the sharply defined 
question presented in this cause.” 

In other words, it is the contention of 
the appellees that, without violating the 
law, they may now by “peaceful persuasion” 
effect the object of the combination and 
conspiracy originally formed and now ex- 
isting. 
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[Modified methods still a restraint 
of trade] 


_ Before discussing the legal questions 
involved arising-from these adverse con- 


tentions, we commend present counsel for. 


bringing about a change in the attitude of 
the appellees. There is no question that 
‘before that time they intended to picket 
theatres, station trucks in front of them, 
and to employ all their stated coercive 
measures necessary to prevent them from 
‘using Paramount films in their theatres, 
notwithstanding what they may now say. 
‘A fair and logical interpretation of the 
evidence forces this conclusion. But the 
fact remains that in spite of the frank and 
commendable assurance given by counsel 
to the Court, coercion effective to produce 
the result intended may result from other 
than physical force and what they origi- 
nally intended to do by violent means, and 
what they now propose doing by “per- 
suasion,” could not be done without the 
interference and stoppage of the free flow 
of interstate commerce. The original and 
comprehensive plan of which they were a 
part was intended to bring about a boy- 
cott of Paramount by all the exhibitors 
throughout the United States which would 
result in a loss to Paramount “of between 
eight and ten million dollars,” and that aim 
and purpose they now still‘seek to effect. 
This could be accomplished only by stop- 
ping the movement in interstate commerce 
of the products of Paramount, and this 
the appellees well knew and now intend. 
This has already been the immediate re- 
sult of what they did, and this has had, 
and must have in the future, a direct effect 
upon the free flow of interstate commerce. 
The only wav that Paramount has to dis- 
pose of its products to the trade through- 
out the United States is by interstate 
transportation. In this way the combi- 
nation, composed of the appellees and 
others, thought that Paramount would 
make a profit of eight to ten million dol- 
lars during the current year of 1937-38. 
The direct and real object of the appellees 
was to secure by different and better terms 
their contracts with Paramount, but this 
they could not do except by stopping the 
flow of Paramount’s products in interstate 
commerce. 

There is no doubt that the appellees and 
their associates constituted a combination 
or conspiracy and that the accomplishment 
of their aim must be done by a method 
which restrains and dams back trade or 
commerce among the several states. Such 
a combination is declared by section 1 of 
the Sherman Anti-Trust Act to be illegal, 
and, under the provisions of Section 16 of 
the Clayton Act, any person or corporation 


aggrieved by its action may sue in any 
court of the United States having juris- 
diction over the parties for the injunctive 
relief prayed for in the plaintiff’s bill, which 
also seeks “such other, further and general 
relief as the nature of the case may require 
and the Court may deem proper.” 


{Secondary boycott} 


The methods which the defendants pro- 
posed and used to effectuate their objects 
constitute a secondary boycott, for they 
are coercive and eniist the cooperation of 
others than themselves. While Mr. Aarons, 
one of the defendants and secretary of 
United, now disclaims any- intention “to 
threaten, intimidate or coerce,” or “to sta- 
tion pickets in front of theatres,’ yet he 
still says that it is their intention to use 
trucks to cruise throughout the territory, 
Southern New Jersey, Eastern Pennsyl- 
vania, and Delaware, on the sides of which 
are to be such statements: ‘An appeal to 
the public conscience. Support our STRIKE 
against Paramount Pictures. Paramount’s 
demands for higher film prices means: 


1. Closing of hundreds of theatres. 

2. Loss of jobs for countless ushers, 
cashiers, doormen—others. 

Do not patronize any Theatre playing 
Paramount Pictures,” and other such 
prejudicial and inflammatory statements. 
While the defendants now deny any in- 
tention of picketing in front of theatres 
or of stationing their trucks there, such 
intention has not been disclosed to the 
defendants generally and there has been 
no denial that they intend to picket from 
the sky, to circularize all towns, to have 
trailers on 300 screens, to have ads in 
newspapers, to contact and enlist the help 
of local labor unions, to engage in radio 
broadcasts. 

While the defendants may call this 
“peaceful persuasion,” as the Supreme 
Court said in the case of the Eastern States 
Lumber Association v. United States, 234 
U. S. 600, 608, “he is blind indeed who 
does not see the purpose in the predeter- 
mined and periodical circulation of this 
report to put the ban upon wholesale 
dealers” who sold direct to the consumers 
and thus eliminated the retailer. 

The same court in commenting upon 
this case in the case of Duplex Co. v. Deer- 
ing, 254 U. S. 443, 464, said that by the 
circulation of this list of wholesalers 
among the retailers the ‘wholesale dealers 
were subjected to coercion merely through 
the circulation among retailers, who were 
members of the association.” 


[Activities held joint, not individual] 


Of course, an individual may restrain 
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interstate commerce without coming with- 
in the inhibition of the statute. The Anti- 
Trust Act may forbid the commission of 
a certain action by a combination or con- 
spiracy, but may not interfere with the 
same action when done solely by an indi- 
vidual. Congress intended by the anti- 
trust acts to prevent all combinations and 
conspiracies, whether composed of em- 
ployees, employers, producers, users or 
consumers, from unreasonably restraining 
the free flow of interstate commerce. 

It. is true that a single individual may 
be and often is powerless in dealing with 
an employer or producer, but if the law 
prevents employers, firms and corporations 
from combining or conspiring in restraint 
of trade or commerce among the several 
states, individuals, without having to meet 
artificial conditions created by combina- 
tions, may effectively deal with individual 
employers or producers on the merits of 
any transaction. It has often been said 
that “competition is the life of trade.” 
Congress in passing the anti-trust acts 
intended to free interstate commerce from 
the evils produced by combinations and 
conspiracies of all kinds. The question for 
the courts, however, is not economic, but 
wholly legal, to wit, the true interpretation 
of the law as enacted by Congress. 


An effort was made at the trial to make 


it appear that the action taken at the meet- 
ings was individual and not joint or com- 
bined. This argument is based upon the 
fact that at the meetings each of the 
appellees when called upon “individually 
stated that they were not going to negoti- 
ate nor buy any Paramount pictures and 
play any feature, shorts or news during 
August,” and this conclusion each appellee 
indicated “either by making a short speech 
or by raising his hand or nodding his 
head, or some motion of that kind.” But 
the action taken in this case was that of 
the combination. All the conspirators 
were in accord. The secretary of “United” 
constantly sent out literature to every ex- 
hibitor in Eastern Pennsylvania, Southern 
New Jersey and Delaware and elsewhere 
containing such statements as the follow- 
ing: “Your organization has voted to law- 
fully picket any theatre in the zone that 
buys Paramount at this time or plays any 
Paramount pictures, features, shorts or 
news reels, on and after August lst * * * 
Tuts StrikE Is A Part OF THE NATIONAL 
StrikE! Don’t Faw Us.” The evidence, 
when fairly construed, makes it plain that 
the appellees had formed a combination or 
conspiracy and were acting together as a 
‘unit and are still so acting. 


[Peaceful persuasion] 
The Supreme Court, in construing the 
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anti-trust act, made it clear, we think, that 
combinations or conspiracies constituting a 
secondary boycott, as we have here, in 
restraint of trade among the states, are 
illegal and may be enjoined even though 
the restraint is produced by means of 
peaceful persuasion. In Eastern States v. 
United States, supra, there was no open 
threat or express intimidation. Certain 
wholesale lumber dealers sold lumber di- 
rectly to consumers and thereby eliminated 
retail dealers in the immediate territory where 
such sales were made. Thereupon certain 
retail dealers in New York, New Jersey, 
Pennsylvania, Connecticut, Massachusetts, 
Rhode Island, Maryland and the District 
of Columbia, got together and sent the 
following report to the retail dealers: 

“You are reminded that it is because you 
are members of our association and have 
an interest in common with your fellow 
members in the information contained in 
this statement that they communicate it 
to you; and that they communicate it to 
you in strictest confidence and with the 
understanding that you are to receive it 
and treat it in the same way. 

“The following are reported as having 
solicited, quoted or having sold direct to 
the consumers: 


(Here follows a list of the names and 
addresses of the various wholesale dealers). 

“Members upon learning of any instance 
of persons soliciting, quoting, or selling 
direct to consumers, should at once report 
the same, and in so doing should, if possi- 
ble, supply the following information: — 

“The number and initials of car. 

“The name of consumer to whom the 
car is consigned. 

“The initials or name of shipper. 

“The date of arrival of car. 

“The place of delivery. 

“The point of origin.” 

Here there was no threat, not even 
voiced persuasion, but only the circulation 
among members of the association of 
confidential information. The intention, of 
course, was to have the retailers in the 
future refrain from dealing with the listed 
wholesalers. As stated by the syllabus, 
the law which that declares is that “while 
a retail dealer may unquestionably stop 
dealing with a wholesaler for any reason 
sufficient to himself, he and other dealers 
may not combine and agree that none of 
them will deal with such wholesaler with- 
out, in case interstate commerce is in- 
volved violating the Sherman law.” 

So also the Supreme Court in the case 
of Lawlor v. Loewe, 235 U. S. 522, 534, 
commenting on the case of Eastern States 
Retail Lumber Dealers’ Association, said: 

“That case established that, irrespective 
of compulsion or even agreement to ob- 
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serve its intimation, the circulation of a 
list of ‘unfair dealers,’ manifestly intended 
‘to put the ban upon those whose names 
appear therein, among an important body 
of possible customers combined with a 
view to joint action and in anticipation of 
such reports, is within the prohibition of 
the Sherman Act if it is intended to re- 
Strain and restrains commerce among the 
States.” 

The circulation of a list may be styled 
“peaceful persuasion,” but it is usually a 
potent and effective, coercive agent to ef- 
fectuate a boycott. The sending out of 
various statements by the defendants in 
the case at bar was just as much a co- 
ercion as was the circulation of the list 
of wholesalers in the Eastern States Retail 
Lumber Dealers’ case. Irrespective of com- 
pulsion or physical violence, the circu- 
lation of a list of “unfair dealers” or the 
dissemination of any other prejudicial or 
coercive information by a combination 
which unreasonably obstructs the free flow 
of interstate commerce is forbidden by the 
Sherman Act. 

In the case of Duplex Co. v. Deering, 254 
U.S. 443, 467, 468, the Supreme Court said: 
“Tt is settled by these decisions (Loewe vw. 
Lawlor, 208 U. S. 274; Eastern States Retail 
Lumber Dealers’ Assoc. v. United States, 234 
U. S. 600; Lawlor v. Loewe, 235 U.S. 522) 
that such a restraint produced by peaceable 
persuasion is as much within the prohi- 
bition (of the Sherman Act) as one ac- 
complished by force or threats of force; 
and is not to be justified by the fact tRat 
the participants in the combination or con- 


spiracy may show some object beneficial 
to themselves or their associates which 
possibly they might have been at liberty 
to pursue in the absence of the statute.” 
In Arkansas Wholesale Grocers’ Associ- 
ation uv. Federal Trade Commission, 18 F. 
(2d) 866, 872, Judge Van Valkenburgh,: 
speaking for the Circuit Court of Appeals 
for the Eighth Circuit, said: “It is next 
insisted that the facts in evidence do:not 
sustain the finding, that petitioners re- 
sorted merely to persuasion and that’ this 
they had a right to do provided that per-: 
suasion was peaceful and unattended by’ 
coercion or intimidation. I'he controlling 
decisions are to the contrary as applied to 
the facts in this case. Eastern States Lum- 
ber Assoc. v. United States, 234 U. S. 600; 
Lawlor v. Loewe, 235 U. S. 522, 554.” 


[Violation of Sherman Act found] 


The evidence in the case at bar con- 
clusively shows that the defendants violated 
the Sherman Anti-Trust Act by dissemi- 
nating prejudicial, threatening and coercive 
literature and by appealing to the public 
for help in their fight. The plaintiff is 
entitled to injunctive relief. 


[Decree dismissing bill for injunction 
reversed | 
So holding, the decree of the court be- 
low is reversed and the record remanded, 
with directions to reinstate the bill and to 
proceed in due course in accordance with 
this opinion. 


[55,174]. Federal Trade Commission v. A. McLean & Son, a Corporation, M. J. 


Holloway & Company, a Corporation. 
United States Circuit Court of Appeals 


for the Seventh Circuit. February 8, 1938. 


Petitions for rules to show cause why respondents should not be adjudged in 


contempt. 


In contempt proceedings for violation of a decree enforcing a Federal Trade, Com- 


mission order involving candy lotteries, both respondent and the court are entitled to 
know whether the proceedings are civil or criminal in nature. By filing its petitions 
as ancillary to the original proceedings, the Commission indicated that it sought relief in 
civil proceedings, and it may not subsequently continue prosecution of the proceedings 


as in criminal contempt. 


Before Evans and Sparks, Circuit Judges, and Linpiey, District Judge. 


[Facts] 

Sparks, Circuit Judge. The Federal Trade 
Commission has filed a petition for a rule 
against McLean and Son, a corporation, 
and one against M. J. Holloway and Com- 
pany, a corporation, to show cause why 
each should not be adjudged in contempt 


of this court for’ violation of a decree 
entered by this court July 1, 1936. That 
decree was entered pursuant to application 
of the Commission for enforcement of its 
order against both respondents to cease 
and desist from certain practices thereto- 
fore found by the Commission to constitute 
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unfair and forbidden methods of competi- 
tion. See Federal Trade Commission v. Mc- 
Lean and Son, 84 F. (2d) 910. 


[Petition] 

The petition presented in each case was 
filed under the same title and number as 
the original proceeding, and was filed as 
a part of that proceeding. The prayer of 
each petition is as follows: 

“‘Wherefore, Federal Trade Commission prays 
that said (respondent) be ordered to show cause 
why it should not be adjudged in contempt of 
this Court, in having so disobeyed said decree of 


this Court so made and entered on the first day 
of July, 1936.”’ 


[Motions to dismiss] 


Respondents filed answers in the nature 
of motions, to dismiss the petitions for rule 
to show cause on the grounds that: 

1. The object of the petitions for contempt is 
necessarily punitive and not compensatory, and 
accordingly should have been presented as an 


Independent petition and not as supplemental 


proceedings in the original cause, 

2. The- petitions set forth only the pleader’s 
conclusions in support of the charge, and not 
sufficient allegations of fact as to the subject 
matter alleged to violate the court’s order. 

3. The verification of the petitions is insuf- 
ficient, not being by persons having personal 
knowledge of the facts, and purporting to be 
upon affiant’s belief. 

4, There was no contempt of the court’s order, 
as indicated by certain facts set forth by re 
spondents. 


[Civil contempt] 


In reply to respondents’ motions to dis- 
Miss, petitioner, the Commission, stated 
that its proceeding was one for civil con- 
tempt, and that it was a part of a proceeding 
based upon section 5 of the Federal Trade 
Commission Act (15 U.S. C. A. section 45) 
which provides for a civil proceeding only 
and for a decree in the nature of an in- 
junction; that it was not punitive; that it 
was wholly remedial, being prosecuted in 
the public interest; and that it was ancillary 
to the main case and in aid of the enforce- 
ment of the decree of this court. It further 
urged that the assessment of a fine would 
not indicate that the proceeding was crim- 
inal sincesa fine is as much an incident of 
civil contempt as of criminal, the difference 
between the two being that in civil con- 
tempt the fine must bear a relation to the 
injury sustained by the complaining party. 
In its petitions for rules to show cause, the 
Commission made no allegation of injury 
to itself and no request for fines payable to 


{55,174 


it in compensation for expense incurred as 
a result of respondents’ alleged contempts. 
However, in its brief in opposition to the 
motions to dismiss, to show that it was 
entitled to such fines, it made the following 
statement: 


“The Government, under the decree of this 
Court, represents the interests of the Govern- 
ment and of the public. The Government has 
borne the expense of a nation-wide investigation 
to ascertain the facts which constitute the com- 
pany’s violations of the decree herein, and it 
pays all salaries and other expenses incident to 
the prosecution of this proceeding. The public 
is, as a matter of law, injured by such viola- 
tions. The Government is entitled to a fine 
which bears a reasonable relation to all these 
injuries. The amount may not be calculated 
with accuracy, but the Court may reasonably 
approximate it in fixing a fine in a substantial 
sum. 

“The cash outlay required of the Government 
in its investigations and in the prosecution of 
the pending petition may not be ascertained with 
certainty; but it manifestly is a substantial sum. 

“That violations of the decree injure the pub 
lic may not be doubted or denied. Respondent's 
total sales are so great that such injuries to the 
public, when expressed in dollars, must be a 
substantial sum. A proceeding in civil contempt 
is ancillary to the case in which. the decree was 
entered. It depends upon and is co-existent with 
the right to enforce such decree." 


The Commission thus asserted its right, 
as a party injured by violation of a decree 
in its favor, to the remedy or relief afforded 
by means of civil contempt proceedings. As 
we studied the questions presented by the 
petitions and briefs filed prior to the hear- 
ing, and by the oral argument on hearing 
of the motions to dismiss, we concluded 
that the Commission was not entitled to 
the relief sought, by the means sought. It 
appeared that the question of the right of 
an administrative board, an agency of the 
Government, created principally for the pur- 
pose of regulating competition, to invoke 
rights customarily accorded to private liti- 
gants, had not previously been raised nor 
settled. Since the procedure followed was 
that employed in proceedings for civil con- 
tempt, according to the rules laid down in 
Gompers v. Buck’s Stove & Range Co., 221 
U. S. 418, and the Commission treated it 
as such in its petition and briefs, we con- 
cluded that the first question before us was 
whether the Commission was entitled to 
institute proceedings for civil contempt as 
a part of its civil proceedings against the 
respondents which had culminated in an 
order of this court to enforce the cease and 
desist order of the Commission. Having 
found that the protection of private rights 
was emphasized throughout the cases re- 
lating to contempt proceedings as their 
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principal purpose,» we became convinced 
that the Commission, an agency of the Gov- 
ernment, representing no private interest 
of its own, but acting solely in the public 
interest, had no such standing as a private 
party that it could utilize procedure intend- 
ed to safeguard the rights and interests of 


private parties. That the Commission does 
act in the public interest alone we thin 
there can be no question. Section 5 of the 
Act creating it so provides (15 U. S.C. A. 
section 45). See also Federal Trade Com- 
mission v. Klesner, 280 U. S. 19; Flynn and 
Emrich Co. v. Federal Trade Commission, 52 
F. (2d) 836. 


[Criminal contempt] 


The Commission now appears to acquiesce 
in the conclusion that ciyil contempt pro- 
ceedings are not appropriate to the pro- 
ceeding here involved, as indicated by a 
supplemental brief filed herein, seventeen 
days after hearing of the cause, wherein it 
urges its right to prosecute proceedings for 
criminal contempt in its own name. It now 
states: 

“Counsel for the Commission respectfully sub- 
mit that the petition herein presents an element 
of civil contempt, although it also presents a 
larger and more important element of criminal 
contempt—a criminal element that goes to the 
inherent power of this Court to vindicate its 
own dignity and rightful power * * * The 
only practical change will be that the fine will 
be punitive, and there may be fine or imprison- 
‘ment, or both, with no limits except the sound 
discretion of this Court.’’ 


In support of its contention that the 
court should now consider its petition as one 
for criminal contempt, the Commission re- 
lies upon four cases, each of which was 
prosecuted by it in its own name: In the 
Matier of Leavitt, reported in Statutes and 
Decisions pertaining to the Federal Trade 
Commission, page 582; a second proceeding 
against the same party, not reported; Fed- 
eral Trade Commission v. Hoboken White 
Lead and Color Works, 67 F. (2d) 551; and 
Federal Trade Commission v. Pacific States 
Paper Trade Ass'n. 88 F. (2d) 1009. We 
note that the Hoboken Works case does not 
appear to have been prosecuted as a part of 
the original proceedings. No docket num- 
ber is given in the published report. The 


‘question of the form of the proceedings 
does not appear to have been raised, and 
the court treated it as a proceeding for 
‘criminal contempt, and imposed a punitive 
fine. In the Pacific States Association case, 
it appears that a separate proceeding was 
had, as indicated by the fact that the 
original order was entered in cause No. 
4217, while the fines for contempt were 
imposed in cause No. 8227. We consider 
this fact of importance for the reason that 
it has been generally held that the party 
against whom such proceedings: are at- 
tempted to be had is entitled to know from 
the outset whether the proceedings against 
him are civil or criminal in their nature. 
The Court of Appeals for the Second Cir- 
cuit discussed this in McCann v. N. Y. Stock 
Exchange, 80 F. (2d) 211, an appeal from an 
order fining appellant for contempt of 
Bou In reversing the order, the court 
said: 


“se * *® Nor can we affirm it as punishment 


for a criminal contempt. The lower fedcral 
courts have not been very clear about the proper 
practice in such applications since Gompers v. 
Buck’s Stove and Range Co., 221 U. S. 418. It 
has been their custom to determine their char- 
acter, whether civil or criminal, by resort to a 
number of elements, some purely formal, some 
substantial; such a¥. the title of the proceeding, 
whether costs were demanded, whether the 
parties were examined, who conducted the 
prosecution. * * * The result of all this has 
been most unsatisfactory and has defeated its 
own purpose, which was to advise the respondent 
at the outset of the nature of the application 
* * * Criminal prosecutions, that is, those 
which result in a punishment, vindictive as op- 
posed to remedial, are prosecuted either by the 
United States or by the court to assert its au- 
thority * * * But the judge may prefer to use 
the attorney of a party, who will indeed ordi- 
narily be his only means of information when 
the contempt is not in his presence. There is no 
reason why he should not do so, and every rea- 
son why he should; but obviously the situation 
may in that event be equivocal, for the respond- 
ent will often find it hard to tell whether the 
prosecution is not a remedial move in the suit, 
undertaken on behalf of the client. This can be 
made plain if the judge enters an order in 
limine, directing the attorney to prosecute the 
respondent criminally on behalf of the court, 
and if the papers supporting the process contain 
a copy of this order or allege its contents cor- 
rectly. We think that unless this Is done the 


1‘'The courts of the United States recognize 
that the process of contempt has two distinct 
aspects—one criminal, to punish disobedience; 
and the other remedial and civil to enforce a 
decree of the court, and to compensate private 
persons.” Kreplik v. Couch Patents Co., 190 
Fed. 565 at 569. 

“An essential element of proceedings in the 
nature of civil contempt is that some private 
interest shall appear.’’ State v. Verage, 177 
Wis. 295 at 317. 


“The punishment is to secure to the adverse 
party the right which the court has awarded to 
him.”’ Bessette v. Conkey, 194 U. S. 324. 

“Substantial benefit to a private party pre- 
ponderating over that to the government jis the 
distinguishing characteristic of a civil con- 
tempt.’”’ Holloway v. Peoples’ Water Co., 100 
Kan. 414. 

See also In re Nevitt, 117 Fed. 448; Merchants’ 
Stock and Grain Co. v. Board of Trade, 187 
Fed. 398. 
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prosecution must be deemed to be civil and will 
support no other than a remedial punishment.” 


[Right of respondent and Court to know 
nature of proceedings] 


The Commission apparently has in mind 
this right of the respondents to be apprised 
of the nature of the proceedings against 
them when it states: “A technical change 
of the case upon the docket of this Court 
is all the respondent might reasonably ask, 
and it would be of no advantage to re- 
spondent. The parties would remain the 
same and the subject matter and rights and 
liabilities of the parties would remain the 
same.” We cannot agree with this con- 
tention. There may be a very considerable 
difference between the incidents resultant 
upon a finding of contempt in a civil pro- 
ceeding from those of.a criminal proceed- 
ing. The Supreme Court said, in U. S. v. 
Goldman, 277 U. S. 229, “The only substan- 
tial difference between such a proceeding 
for criminal contempt and a criminal prose- 
cution is that in the one the act complained 
of is in violation of a decree and in the 
other the violation ofalaw * * * ‘These 
contempts are infractions of the law, 
visited with punishment as such. If such 
acts are not criminal, we are in error as to 
the most fundamental characteristic of 
crimes as that word has been understood in 
English speech * * *” 

We think that not only the respondent, 
but also the court is entitled to know from 


the original petition and briefs in support 
thereof just what theory the petitioner re- 
lies upon for the relief sought in his peti- 
tion. By filing the petitions here involved 
as ancillary to the original proceedings, the 
Commission indicated that it sought relief 
in civil proceedings. Thereafter when re- 
spondents filed their motions to dismiss, it 
filed its brief in support of that position, 
‘claiming relief as an injured party, to be 
reimbursed for costs incurred as a result of 
the violation of the order, stating, “This is 
a proceeding for ‘civil contempt.” * * * 
It is not punitive. It is wholly remedial 
* * * (Jt) is ancillary to the main case 
and is in aid of the enforcement of the de- 
cree of this Court made and entered there- 
in.” Weare convinced that the Commission, 
has no right now to demand permission to 
continue prosecution of the proceedings as 
in criminal contempt. Ner do the facts 
disclosed by the petitions for rule to show: 
cause, and the suggestions filed in opposi- 
tion thereto, show such deliberate intent 
to violate the order of the court that we 
feel impelled to prosecute a proceeding on 
our own motion to punish respondents for 
contempt of our order. 


[Petition dismissed] 


Respondents’ motions to dismiss the pe- 
titions for rules to show cause why they 
should not be held in contempt for viola- 
tions of the order of this court are granted, 
and the petitions are hereby dismissed. 


[155,175] Federal Trade Commission v. Fairyfoot Products Company. 
United States Circuit Court of Appeals, Seventh Circuit. February 11, 1938. 
Petition for rule to show cause why respondent should not be adjudged in contempt. 


General affirmance of a cease and desist order of the Federal Trade Commission 
by a Circuit Court of Appeals is not equivalent to an enforcement decree by the court 
embodying the prohibitions of the Commission’s order, and violation of the decree does 
not make the respondent subject to a rule to show cause. 


Before Evans, Major, and TREANOoR, Circuit Judges. 


TrReANOR, Circuit Judge. In Cause Na. 
5426, entitled Fairyfoot Products Company, 
@ corporation, Petitioner, v. Federal Trade 
Commission, Respondent, the petitioner 
sought a review of a “cease and desist” 
order of the Fedéral Trade Commission. 
This Court -concluded that the “cease and 
desist” order was a proper one and stated 
its decision in the following language: 
“The order of the Commission is affrmed.”? 

The Federal Trade Commission now files 


its petition praying that a rule issue against. 


the Fairvfoot Products Company to show 


cause why it should not be adjudged in 
contempt for an alleged violation of the 
aforesaid order or decree. 


The Fairyfoot Products Company, the 
respondent in the instant proceedings, has 
filed its motion to dismiss the petition for 
a rule to show cause and in support of its 
motion to dismiss urges the following 
grounds: 


“(1) It fs not shown or claimed that any 
order or decree of this honorable court has 
been violated. 


NS 


1 Fairyfoot Products Co. v. Federal Trade Com- 


mission, (C. C. A. 7th Circuit) 80 Fea. (2d) 684. 
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“(2) The final order or decree entered by this 
court on December 23, 1935, was merely one 
of affirmance and not an order or decree of 
enforcement, and that affirmance was in accord 
wen eo pate or os court, (Fairyfoot Prod- 

0. Vv. Federal Trade Commissi 
@aitece cbeho « Ssion, 80 Fed. 


[Effect of Court orders] 


It is elementary that a court is without 
power to adjudge one to be in contempt 
for violation of a court order or decree 
unless the alleged contemnor has violated 
a judicial decree, or order, which by its 
coercive force, acting directly upon the 


person, lawfully restrains the alleged 
contemnor from doing the acts com- 
plained of. 


Under the terms of the Federal Trade 
Commission Act the Circuit Court of Ap- 
peals possesses a twofold function. At the 
request of one against whom the “cease 
‘and desist” order has been directed it has 
the power to review the proceedings of the 
Commission to determine whether the 
order should be affirmed, modified, or set 
aside. The effect of affirmance is to adju- 
dicate the validity of the order of the Com- 
mission and to decree its effectiveness in 
the sense that disobedience of it by the 
one against whom it is directed would con- 
stitute an unlawful act. But it does not 
follow that the unlawful act of disobedience 
can be made the basis of a contempt pro- 
ceeding in this Court, even though the 
order of affirmance of this Court, in a 
sense, gives legal vitality to the order of 
the Federal Trade Commission. For the 
lawfulness of the order of the Commission 
derives ultimately from the Act of Con- 
gress and not from this Court’s adjudica- 
tion of its lawfulness. 

Also by the terms of the Federal Trade 
Commission Act the Circuit Court of Ap- 
peals has the power to enforce valid orders. 
of the Commission. In respect to this 
power of enforcement the act does not pur- 
port to grant any new power to the Circuit 
Court of Appeals, but assumes the exist- 
ence of the equity power of coercion and 
‘obviously contemplates the use of this 
power. Consequently, federal courts have 
concluded that the decree of enforcement 
“should be along the lines adopted by 
courts of equity generally in hearing suits 
for injunction.” 


22.,. B. Silver Co. v. Federal Trade Commis- 
sion (C. C. A. 6) 292 Fed. 752; Butterick Co. 
et al. v. Federal Trade Commission, 4 Fed. (2d) 
910 (certiorari denied 267 U. S. 602). 

214 Fed. (2d) 947 (C. C. A. 7); See also 
Federal Trade Commission v. Balme (C. C. A. 
2) 23 Fed. (2d) 615. Federal Trade Commission 
v. Baltimore Paint & Color Works (C. C. A. 4) 
41 Fed. (2d) 474. 


*“Enforcement of orders. If such person, 


The language of authorization to the 


‘Commission to apply for enforcement of 


its order does not prescribe or authorize 
any particular type of enforcement proce- 
dure, and apparently it was the intention of 
Congress that the Circuit Court of Appeals 
should utilize the usual practice adopted 


‘by courts of equity in hearing suits for in- 


junction and formulating decrees therein. 
Different Circuit Courts of Appeals have 
had to decide what method of procedure 


‘should be followed after the Federal Trade 


Commission has entered an order with 
which it alleges the respondent is not com- 
plying; and when the respondent has had 
no opportunity to present evidence that 
it is not violating the order, and when no 
proof has been taken before the Commis- 
sion on that question. 

In Federal Trade Commission v. Standard 


Education Society, the following facts ap- 


peared: The Federal Trade Commission 
after duly entering an order “to cease and 
desist” filed its petition in the Circuit Court 
of Appeals, Seventh Circuit, for an order 
of enforcement of the previously entered 
order. In the petition there was an allega- 
tion that the respondent had failed and 
neglected to obey the “cease and desist” 
order. The respondent answered with a 
denial that it had failed and neglected to 
obey the order and the petitioner moved 
to strike out all of the answer relating to 
such denial. It was the opinion of this 
Court that it could not act upon the merits 
of the application for the enforcement of 
the Commission’s order until it should be 


‘established as a fact that the respondent 


had failed or neglected “to obey such order 
of the Commission.”* Consequently, the 
motion to strike out was overruled for the 


reason that the answer of denial of failure 
‘and neglect to obey the Commission’s 
‘order made a proper issue of fact. 
is clear from the provisions of Section 5 of 


Yet it 


the Federal Trade Commission Act that 
the question of “failure or neglect to obey 
the order of the Commission” will not be 
an issue in a proceeding in this Court 
based upon a petition by an aggrieved 
party to set aside an order to “cease and. 
desist.” In fact in the original proceedings 
in cause No. 5426 this Court entered an 
order of affirmance of the Commission’s 
order although there was no suggestion of 


partnership, or corporation fails or neglects 
to obey such order of the commission while 
the same is in effect, the commission may apply 
to the circuit court of appeals of the United 
States, within any circuit where the method of 
competition in question was used or where such 
person, partnership, or corporation resides or 
carries on business, for. the enforcement of its 
order * * *’’ Federal Trade Commission Act, 
Sec. 5; 15 U. S. C. A. Sec. 45, paragraph 5. 
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any violation of the “cease and desist” 
order, and when it appeared that the 
petitioner in fact had desisted from the 
objectionable practices long prior to the 
issuance of the “cease and desist” order. 

The necessary conclusion from the deci- 
sions of this Circuit, and we believe from 
a proper construction of Section 5, is that 
a general order of affirmance is not equiva- 
lent to a decree of enforcement; and that 
a decree of enforcement should be of the 
general nature and form of a decree of 
injunction, definitely fixing the duties of 
the party against whom the “cease and 
desist” order has been issued. 

Nothing that has been said in this opin- 
ion is intended to question, or restrict, the 
wide discretion of the Circuit Court of 
Appeals to determine in one proceeding 
the various questions which Section 5 au- 
thorizes the aggrieved party and the Com- 
mission to present to the Circuit Court of 
Appeals. 

In QO. R. S. Music Co. v. Federal Trade 
Commission; the petitioner asked this Court 
to set aside an order of the Federal Trade 
Commission. The Federal Trade Commis- 
sion asked for an order of enforcement. 
This Court disposed of all the issues pre- 


sented and made the following order: 
“Petitioner’s petition is denied.. The ap- 
plication of respondent for an enforcement 
order is granted. The clerk will enter an 
order identical with the one entered by the 
commission.” The legal effect of. denial 
of petitioner’s petition was to affirm the 
order of the Commission. This Court did 
not consider such affirmance the equivalent 
of an enforcement decree, but, on the con- 
trary, felt that it was necessary not only 
to formally grant the application for an 
enforcement order, but to specifically di- 
rect the clerk to enter an original order 
of this Court identical with the one en- 
tered by the Commission. 

We conclude that the entry of general 
affirmance by this Court in Cause No. 5426 
was not in legal effect an enforcement 
decree of this Court embodying the pro- 
hibitions of the “cease and desist” order 
of the Commission and enjoining the peti- 
tioner from violating the injunctive order 
of this Court. 


[Petition for rule denied] 


The motion of the respondent herein, 
Fairyfoot Products Company, to dismiss 
the petition of the Federal Trade Com- 
mission for rule to show cause is sustained, 
and the petition is dismissed. 
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Filed February 7, 1938. 


Upon Appeal from the District Court of the United States for the Southern District 


of California, Central Division. 


An agreement to pool patent rights and extend cross licenses to the parties to the 
agreement is an attempt to create a monopoly by means of conspiracy, and the agree- 
ment, being intended to impose unreasonable restraint, is unlawful under the Sherman 
Anti-Trust Act even though the means used are in themselves lawful. 


Mathews, C. J., dissenting, held that the allegations in the complaint were insuffi- 


cient to show an unlawful conspiracy. 


Before GARRECHT, MATHEWS and Haney, Circuit Judges. 


[Counsel] 
John H. Klenke of Los Angeles, 
appellant, 


Charles A. Beardsley and M. W. Dobrzensky, 
both of Oakland, Cal., for appellees. 


[Facts] 


Haney, Circuit Judge.——Appellant brought 
an action to recover treble damages from 
appellees for the latter’s alleged violations 
of the Sherman Act. Appellees demurred 


Cal stor 


to the second amended “Bill of Complaint,” 
which demurrer was sustained, and after 
appellant elected not to amend, judgment 
of dismissal was entered. This appeal 
followed. 


It appears from the record that prior to 
the filing of the complaint in question, a 
demurrer to a first amended complaint had 
been sustained, and leave granted to ap- 
pellant to amend within twenty days. 
Thereafter a “Second Amended Bill of 


CiZeredss (20) 67308 (C. ©. Acee) ep 


155,176 


Cited 1932-1939 Trade Cases 


469 


Lynch v. The Magnavox Co. 


Complaint,” hereinafter called the com- 
plaint, was filed. 


Appellant, as trustee in bankruptcy of 
Jackson Bell Co., Ltd., a California corpo- 
ration, hereinafter called the bankrupt, filed 
the complaint against eight defendants. 
The defendants were: The Magnavox 
Company, an Arizona corporation, having 
its principal place of business in Fort 
Wayne, Indiana, hereinafter referred to as 
Magnavox; one ‘O’Connor, who was presi- 
dent of Magnavox; Jensen Radio Manu- 
facturing Company, a Nevada corporation, 
having its principal place of business in 
Chicago, Illinois, hereinafter referred to as 
Jensen; one Jensen, who was president of 
the corporation just mentioned; Utah Radio 
Products Company, an Illinois corporation, 
having its principal place of business in 
Chicago, Illinois, hereinafter referred to as 
Utah; one Caswell, who was president of 
Utah; Lektophone Corporation, a Dela- 
ware corporation, having its principal 
office in New York City, hereinafter re- 
ferred to as Lektophone; and one Winship, 
who was Secretary of Lektophone. Ap- 
pellees Magnavox and Jensen were the 
only defendants who appeared in the ac- 
tion. Appellant in his brief states that they 
were the only defendants who were served 
with process. 


[Allegations of conspiracy] 


With respect to the formation of the 
plan, scheme or conspiracy, the complaint 
alleges on information and belief 


‘‘s * * that in, about or between the 
months of May and September, 1932, the said 
date being at this time unknown to plaintiff, 
but known to defendants, the defendants herein, 
jointly and severally, each with the other, and 
one with the other, entered into and consum- 
mated a plan, scheme or conspiracy * * * 
That pursuant to said plan, scheme or conspir- 
acy and in order to effect the purposes thereof, 
the defendants herein, and each of them, did 
jointly and severally, enter into a plan, scheme 
or combination, in restraint of trade * * *” 


A.later paragraph in the complaint begins 
as follows: 


“Plaintiff is informed and believes and there- 
fore alleges, that in, about or during the months 
of May and June, 1932, and at or about the time 
the said combination and pooling of patent and 
patent rights was agreed upon * * *’’ 


With respect to the purposes of the plan, 
scheme or conspiracy, the following allega- 
tions are pertinent: 


“* # * to effect, or attempt to effect a 
monopoly, in the manufacture, sale and distribu- 
tion of radio loud speakers in inter-state com- 
merce throughout the United States of America, 
as well as elsewhere and to attempt to control 
and increase the price thereof, and particularly 
with radio receiving set manufacturers located 


throughout and in the several states of the 
United States of America * * ¥*” 


The complaint also alleged that Magna- 
vox, Jensen and Utah manufactured loud 
speakers, and shipped them from the fac- 
tories located in Chicago, Illinois and Fort 
Wayne, Indiana _to their agents and rep- 
resentatives in Los Angeles; that orders 
for such loud speakers were either filled 
from the stock in Los Angeles or were 
shipped directly to the purchasers from 
the factories mentioned. It was also 
alleged that bankrupt shipped its products 
by various common carriers, to buyers 
located “throughout and in the several 
states of the United States and in foreign 
countries.” 


[Operation of the conspiracy] 


The plan, scheme or conspiracy was to 
be carried out, it is alleged, in the follow- 
ing manner: (1) Utah, Jensen, Magnavox 
and Lektophone, each possessed patent or 
patent rights, pooled them and extended 
cross-licenses to each other; (2) “under 
threat of patent litigation of all asserted 
patent rights of all of the parties to the 
pool and combination, to force radio’ re- 
ceiving set manufacturers to discontinue 
the purchase of radio loud speakers from 
any one other than the members of the 
said pool, or radio loud speaker manufac- 
turers having a sub-license, under the pat- 
ents of the pool, and to thereby increase, 
maintain and control the price that radio 
receiving set manufacturers would be com- 
pelled to pay for radio loud speakers nec- 
essarily used in the manufacture and sale 
of their radio receiving sets, and purchased 
by them, in interstate commerce, from said 
other manufacturers of loud speakers”; 
(3) “under threat of patent litigation of all 
asserted patent rights of all of the parties 
to the pool and combination, to force 
legitimate manufacturers of loud speakers, 
not members of the said pool, or licensed 
thereunder, to discontinue the manufacture 
and sale thereof in interstate commerce.” 


The last mentioned detail was elabo- 
rated upon and alleged-differently, to be: 
under threat of patent litigation to force 
loud speaker manufacturers (other than 
defendants) to “acquire a license under the 
alleged patents of the pool on exorbitant, 
unreasonable and extortionate terms, and 
thereby increase the ultimate cost of radio 
loud speakers to the users and consumers 
thereof throughout the United States of 
America, and particularly radio receiving 
set manufacturers using the same in inter- 
state commerce, and so increase the selling 
price of such speakers to consumers above 
the selling price of defendants’ loud speak- 
ers and thereby cause competitive or other 
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loud speakers manufacturers to be unable 
to sell their products in interstate com- 
merce in competition with defendants and 
be thereby compelled to retire from business.” 

Other details of the plan, scheme or 
conspiracy were alleged to be: loud speak- 
er manufacturers, who did not obtain sub- 
licenses from defendants, which could be 
acquired only ‘“‘at excessive and unreason- 
able license fees, to the pecuniary benefit, 
advantage and gain of the defendants,” 
were to be forced by a “ruinous commer- 
cial campaign” which “was not to be waged 
by direct action against the manufacturers 
of radio loud speakers for alleged infringe- 
ment by them of asserted patent or patent 
rights, but by a campaign of intimidation 
and harassment of the customers and 
users of ‘the products of such independent, 
non-member, non-license[d] loud speaker 
manufacturers.” 

The campaign was to be waged in the 
following manner: (a) by a member of the 
pool who would institute in a specified geo- 
graphical area, an infringement suit against 
the “leading, or ‘key’ accounts, customers 
and retail outlets of radio receiving set 
manufacturers using, incorporating or em- 
bodying in their radio receiving sets” loud 
speakers manufactured by manufacturers, 
other than defendants, specifying therein 
the “trade name or names” of the alleged 
infringing device; (b) by another member 
of the combination, who would, simul- 
taneously or immediately thereafter, insti- 
tute infringement suits “against the same 
or different customers in the same or dif- 
ferent localities’; (c) by pursuing “the 
same tactics in another geographical terri- 
tory in which a sufficient number of large 
or ‘key’ accounts of such manufacturers 
resided, or had their place of business”; 
(d) by “waging a campaign of intimidation 
and harassment by word of mouth, or in 
writing” to the retail outlets, calling atten- 
tion to the expense, inconvenience and 
annoyance other customers were being or 
would be subjected to because of the in- 
fringement suits, and threatening to sue 
such retail outlets for infringement, desig- 
nating the trade name of the alleged in- 
fringing loud speaker used. 


There are allegations concerning execu- 
tion of the plan, scheme or conspiracy. It 
is alleged that between May 1, 1932 and 
September 1, 1932, the combination was 
consummated, the defendants granting 
cross-licenses to each other; that Lekto- 
phone and Utah between October 10, 1932 
and October 25, 1932, filed in the United 
States District Court for the Southern 
District of New York sixteen suits and 
filed in the United States District Court 
for the Eastern District of New York 
thirteen suits, against retail outlets for 
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radio sets which used loud speakers made 
by manufacturers other than defendants, 
alleging infringement of Farrand patent, 
No. 1,855,168; that between October 13, 
1932 and October 20, 1932, Magnavox filed 
twenty-six or more similar suits against 
the same retail outlets in the same dis- 
tricts, alleging infringement of Metcalf 
patent No. 1,881,324. 

Other acts done in execution of the plan, 
scheme or conspiracy were alleged to be: 
that Lektophone, on September 2, 1932, 
mailed or caused to be mailed “to the Pa- 
cific Coast trade generally” letters threat- 
ening institution of infringement suits; that 
Utah on September 13, 1932, both Lekto- 
phone and Utah, on November 10, 1932, 
Jensen on September 13, 1932, and Magna- 
vox on September 13, 1932, on October 12, 
1932, on November 16, 1932 and on Novem- 
ber 29, 1932, mailed or caused to be mailed 
letters “to the Pacific Coast trade gener- 
ally, who had” theretofore “received * * * 
letters mailed, or caused to be mailed by 
defendant, Lektophone” containing threats 
of institution of infringement suits. It is 
further alleged that Magnavox, between 
November 10, 1932 and November 29, 1932, 
and Lektophone and Utah, on November 
10, 1932, wrote and mailed letters “spe- 
cifically addressed to each and all of the 
largest, most desirable ‘key’ accounts, 
sellers, buyers and users of the radio 
receiving sets manufactured, sold and dis- 
tributed by the” bankrupt, “which said ac- 
counts were located in a specific geographic 
area comprising the cities of Los Angeles, 
San Francisco and Oakland, California’; 
that said letters stated that the loud speak- 
ers used by the bankrupt infringed patents, 
hereinbefore mentioned; that the use and 
sale of the products manufactured by bank- 
rupt must be discontinued; and that the 
“key” accounts and retailers must account 
for damages. 


[The results of the plan} 


The direct result of the execution of the 
plan, scheme or conspiracy was alleged to 
be that the “retail radio dealers, customers 
and merchants” of bankrupt “immediately 
cancelled, or caused to be cancelled, or re- 
duced in number and amounts, orders for 
radio receiving sets which had theretofore 
been placed with” the bankrupt, “and re- 
fused to continue to buy from” the bank- 
rupt “its products, unless equipped with the 
radio loud speakers manufactured and sold 
by the defendants”; that by reason thereof 
bankrupt’s business was destroyed, and 
bankrupt was compelled to go into equity 
receivership, on December 2, 1932, and was 
adjudged a bankrupt on February 13, 1933. 

It was further alleged that the infringe- 
ment suits filed, and the letters written and 
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mailed by defendants “were not made, 
done, suffered to be done or committed in 
good faith, or in an honest belief by de- 
fendants as to the validity of” the Farrand 
and Metcalf patents but were overt acts 
committed by defendants “to effect the 
purposes of the said plan, scheme and con- 
‘Spiracy”; that said patents were invalid 
because of previous patents and printed 
publications. There is also an allegation 
as follows: 

“x * * That the said, The Rola Company, 
was, and still is one of the leading loud speaker 
manufacturers, and was and still is an active 
competitor of the defendants herein, in the 
manufacture, sale and distribution of radio loud 
speakers to the whoiesale as well as retail 
trade.’’ 


The complaint demanded judgment for 
damages in the sum of $1,000,000.00, and 
for attorney’s fees in the sum of $100,000.00. 
A demurrer filed by appellees was sus- 
tained on July 7, 1936. Appellant declined 
to plead further, and on November 16, 1936, 
a judgment of dismissal was entered. This 
appeal followed. 

In Hicks v. Bekins Moving & Storage Co. 
(CCA 9), 87 F. (2d) 583, 586, this court 
said that “to show a violation of the Sher- 
man Anti-Trust Act, mere statements of 
legal conclusions are not sufficient * * *” 


[Elements of conspiracy under the Act] 


Section 1 of the act (15 USCA §1) pro- 
vides: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or 
with foreign nations, is declared to be illegal. 
Every person who shall make any such contract 
or engage in any such combination or con- 
spiracy, shall be deemed guilty of a misde- 
meanor,,,* 52» * 


Section 2 of the act (15 USCA §2) pro- 
vides: 

“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any person or persons, to monopolize any 
part of the trade or commerce among the sev- 
‘eral States, or with foreign nations, shall be 
deemed guilty of a misdemeanor * * #*" 


This action was brought under section 4 
of the act of October 15, 1914 (15 USCA 
§ 15), which provides: 

“‘Any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
* * * and shall recover threefold the damages 
by him sustained, and the cost of suit, including 
a reasonable attorney’s fee.’’ i 


The existing confusion as to the distinc- 
tion between § 1 and 2 of the act, and what 
the elements under each section are, would 
seem to invite and justify more specific 
statements from the Supreme Court with 
respect thereto. Broadly speaking the 


complaint is sufficient if it pleads a viola- 
tion of the act by appellees and an injury 
to bankrupt’s business or property by 
reason thereof. The injury is pleaded and 
no question is raised in regard to it. Many 
contentions are made respecting the ques- 
tion whether or not a violation of the act 
by appellees is pleaded. 


Although appellant contends that a vio- 
lation of §1 is pleaded, it is evident that 
no monopoly as a result of the conspiracy 
is pleaded, for there is nothing alleged to 
show substantial dominance or exclusion, 
or in other words a realized monopoly, 
which is necessary under that section. 
Umted States v. United States Steel Corpo- 
ration, 251 U. S. 417, 444. 

We believe no offense is pleaded within 
the words of §2, that “Every person who 
shall monopolize * * *” The word “mon- 
opolize” as there used, apparently means 
the acquisition of power to fix prices, limit 
production or deteriorate quality. Standard 
Oil Co. v. Umited States, 221 U.S. 1, 52, 53, 
61. It has been suggested that the phrase 
quoted, means monopolizing “by any 
means other than by contracts or combina- 
tions or conspiracies * * *” Thornton, 
Combinations In Restraint of Trade 375, 
§ 183. Inasmuch as the language used in 
Standard Oil Co. v. United States, supra, 61, 
is broad enough to cover any act, a monop- 
olization by conspiracy apparently would 
be prohibited by both § land §2. In either 
case, monopolization must be had, and no 
allegations here show that fact. 

For a like reason, no offense has been 
pleaded within the phrase “Every person 
who shall * * * combine or conspire with 
any person or persons, to monopolize 
* OK 

Is there an offense pleaded within the 
phrase “Every person who shall * * * 
attempt to monopolize * * * any part of 
the trade or commerce among the several 
States, or with foreign nations ***’? In 
Standard Oil Co. v. United States, supra, 61, 
it is said that “the words ‘to monopolize’ 
and ‘monopolize’ as used in the section 
reach every act bringing about the pro- 
hibited results.” We believe, therefore, 
that an attempt to monopolize may be 
made by means of a conspiracy as well as 
by any other act, and that the allegations 
here in question were intended to plead an 
attempt to monopolize by means of a 
conspiracy. 

Appellees contend that there are no 
allegations of the formation of a plan, 
scheme or conspiracy other than conclu- 
sions, and that subsequent allegations 
showing the purp se do not allege forma- 
tion but rest on the assumption that oné 
was in. fact formed. In Marino v. Umied 
States (CCA 9), 91 F. (2d) 691, 693 (cert. 
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den., January 3, 1938, Gullo v. Umited 
States), it was said that a conspiracy is “a 
combination of two or more persons, by 
concerted action, to accomplish a criminal 
or unlawful purpose, or some purpose not 
in itself criminal or unlawful, by criminal 
or unlawful means.” See cases there cited 
and Truax v. Corrigan, 257 U. S. 312, 327. 


[Sufficiency of the allegations} 


Assuming, without deciding, that an 
allegation of the formation of a conspiracy 
is necessary, we think the allegations, here 
involved, are sufficient. In United States v. 
Kissel, 218 U. S. 601, 608, it is said: “* * * 
A conspiracy is constituted by an agree- 
ment, it is true, but it is the result of the 
agreement, rather than the agreement itself 
* * %” ‘This language means that a con- 
spiracy is formed by an agreement. See 
also: Eastern States Lumber Ass’n v. United 
States, 234 U. S. 600, 612. Here there are 
allegations that defendants “entered into 
+ * 9 plan; ‘scheme or conspiracy.” 
Standing alone, the allegations probably 
are, as appellees contend, conclusions. It 
should be alleged that defendants entered 
into an agreement, or agreed between 
themselves as to details alleged. However, 
we believe the later allegation referring to 
the same time previously alleged, and in- 
cluding the words: “about the time the said 
combination and pooling of patent and 
patent rights was agreed upon * * *” suffi- 
ciently explains the prior allegations, and 
shows that defendants reached an agree- 
ment. Similar allegations may be found 
in; Loewe v. Lawlor, 208 U. S. 274, 288; 
Ballard Oil Terminal Corp. v. Mexican Pe- 
troleum Corp. (CCA 1), 28 F. (2d) 91, 98; 
People’s Tobacco Co. v. American Tobacco 
Co. (CCA 5), 170 Fed. 396, 397; Dowd v. 
United Mine Workers (CCA 8), 235 Fed. 1, 
12 (cert. den. 242 U.S. 653). Compare: 
Mitchell Woodbury Corp. v. Albert Pick 
Barth Co. (CCA 1), 41 F. (2d) 148 150; 
Glenn Coal Co. v. Dickinson Fuel Co. 
(CCA 4), 72 F. (2d) 885, 888: Tilden v. 
Quaker Oats Co. (CCA 7), 1 F. (2d) 160. 


Was the agreement made “to accom- 
plish a criminal or unlawful purpose, or 
some purpose not in itself criminal or un- 
lawful, by criminal or unlawful means”? 
It is here, we believe, that appellees mis- 
apprehend what is pleaded. Two lines of 
argument are urged by them. 


The first line of argument seems to im- 
ply that the purpose alleged was to pool 
patents, make cross-license agreements, 
threaten and bring infringement suits, etc. 
It is said that each act agreed upon is a 
lawful one. Standard Oil Co. v. United 
States, 283 U. S. 163; Virtue v. Creamery 
Packaae*Go.. 227. ©) S.'8: 
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[Conspiracy effected though means 
ore lawful} 


We may assume that each of those acts: 
would be lawful, and still a conspiracy 
might be shown. If the agreement has an 
unlawful purpose, it is a conspiracy, not- 
withstanding that the means used to carry 
it out were lawful. Thus in Swift & Com- 
pany v. United States, 196 U. S. 375, 396, it 
is said: 


‘““* * * Tt is suggested that the several acts 


charged are lawful and that intent can make no 
difference. But they are bound together as the 
parts of a single plan. The plan may make the 
parts unlawful * * * The statute gives this 
proceeding against combinations in restraint of 
commerce among the States and against at- 
tempts to monopolize the same. Intent is almost 
essential to such a combination and is essential 
to such an attempt. Where acts are not sufficient 
in themselves to produce a result which the law 
seeks to prevent—for instance, the monopoly— 
but require further acts in addition to the mere 
forces of nature to bring that result to pass, an: 
intent to bring it to pass is necessary in order 
to produce a dangerous probability that it will 
happen * * * But when that intent and the 
consequent dangerous probability exist, this 
statute, like many others and like the common 
law in some cases, directs itself against that 
dangerous probability as well as against the 
completed result © * *” 


In United States v. Reading Co., 226 U. S. 
324, 357, it is said: 


“It is not essential that these contracts con- 
sidered singly be unlawful as in restraint of 
trade. Even acts absolutely lawful may be steps 
in a criminal plot * * * Buta series of such 
contracts, if the result of a concerted plan or 
plot between the defendants to thereby secure 
control of the sale of the independent coal in 
the market of other States, and thereby suppress 
competition in prices between their own output 
and that of the independent operators, would 
come plainly within the terms of the statute, 
and as parts of the scheme or plot would be 
unlawful] *"S-%*" 


And in United States v, Patten, 226 U. S. 
525, 544, it is said: 

‘‘® * * Tt hardly needs statement that the 
character and effect of a conspiracy is net to be 


judged by dismembering it and viewing its sep- 


arate parts, but only by looking at it as a whole 
* * =? 


Therefore, here, it is insufficient to con- 
tend that there is no violation of the act 
because the means agreed upon were 
lawful. If the purpose was unlawful there 
is a violation. 

As a corollary to the first line of argu- 
ment, it is also contended that the actual 
use of the various means related was law- 
ful. The argument is pertinent only if 
there was no unlawful purpose. Appellees 
rely strongly on Standard Oil Co. v. United 
States, 283 U. S. 163. There a patent pool 
and cross-licensing agreement was exe- 
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cuted. There was no conspiracy to 
monopolize, other than that which might 
arise from the agreement itself. That 
agreement had neither an express or im- 
plied purpose to monopolize all the gaso- 
line manufactured, was not used to that 
end, and there were no acts from which 
the unlawful purpose could be inferred. 
It was there said that “Any agreement 
‘between competitors may be illegal, if 
part of a larger plan to control interstate 
markets,” and that the “limited monopolies 
granted to patent owners do not exempt 
them from the prohibitions of the Sher- 
man Act and supplementary legislation.” 
(p. 169) It was also said (p. 175): 

“* * * But an agreement for cross-licensing 
and division of royalties violates the Act only 
when used to effect a monopoly, or to fix prices, 
or to impose otherwise an unreasonable restraint 
upon interstate commerce * * *’' 


In other words, if the purpose of a plan 
is to effect a monopoly, or to fix prices, 
or to impose otherwise an unreasonable 
restraint, then the act is violated by use 
of any means to that end, including a 
cross-licensing agreement. 

Thus, the arguments, relating to the 
means agreed upon and used as being law- 
ful means, are wide of the mark, unless 
there is a total failure to allege an unlaw- 
ful purpose; and it is here evident that 
there was such an unlawful purpose 
alleged. It was alleged that the purpose 
of the conspiracy was 

“‘to effect, or attempt to effect a monopoly in 
the manufacture, sale and distribution of radio 
loud speakers in interstate commerce throughout 
the United States of America, as well as else- 
where and to attempt to control and increase 
the price thereof, and particularly with radio 
receiving set manufacturers located throughout 
and in the several states * * *” 


Thus, since there was an unlawful pur- 
pose, the fact, that the means contemplated 
and used were in themselves lawful, does 
not acquit appellees. 


[Allegation of interstate operations} 


It is next contended that the allegations 
are insufficient to show that interstate or 
foreign commerce, as distinguished from 
intrastate commerce, was involved. The 
commerce involved must be interstate or 
international. United States v. Joint Traffic 
Association, 171 U. S. 505, 568; Anderson v. 
United States, 171 U. S. 604, 615; United 
States v. Patten, 226 U. S. 525, 542; Blumen- 
stock Bros. v. Curtis Pub. Co., 252 U. S. 
436, 441. The contention is that only con- 
clusions have been pleaded by alleging 
‘Gnterstate commerce.” The complaint is 
subject to that objection in a great number 
of instances. It is alleged that the pur- 
pose of appellees was to attempt to acquire 


a monopoly, which necessarily would in- 
volve the business of appellees, which was 
alleged to be 

‘‘manufacturing, assembling, selling and dis- 
tributing electrical apparatus * * * that [they] 
* * * manufactured or assembled * * * in their 
various factories and principal places of busi- 
ness located as aforesaid, and thereupon sold 
the same * * * to various and sundry other 
persons * * * located in and throughout the 
several states * * *’’ 


In Addyston Pipe and Steel Co. v. United 
States, 175 U. S. 211, 246, it is said: 


‘“‘* * * Where the contract is for the sale of 
the article and for its delivery in another State, 
the transaction is one of interstate commerce, 
although the vendor may have also agreed to 
manufacture it in order to fulfil his contract of 
Salemie pee. a 


The allegations therefore are sufficient to 
show that interstate commerce is involved. 
The fact that appellees may have shipped 
the articles to their agents in other states 
does not put an end to the interstate char- 
acter of the transactions. Binderup v. 
Pathe Exchange, 263 U. S. 291, 309. 

It is next contended that interstate com- 
merce was not directly affected, and this 
contention may be summarily dismissed on 
the authority of the following statements 
in Coronado Co. v. United Mine Workers, 
268 U. S. 295, 310: 


“The mere reduction in the supply of an 
article to be shipped in Interstate commerce by 
the illegal or tortious prevention of its manu- 
facture or production is ordinarily an indirect 
and remote obstruction. But when the intent of 
those unlawfully preventing the manufacture or 
production is shown to be to restrain or control 
the supply entering and moving in interstate 
commerce, or the: price of it in interstate 
markets, their action is a direct violation of the 
Anti-Trust. Act. * *_$° 


See also: Addyston Pipe & Steel Co. v. 
United States, supra, 241, .242; Loewe vw. 
Lawlor, 208 U. S. 274, where interstate 
transportation of plaintiff’s goods was pre- 
vented. 

It is also contended that no unreasonable 
restraint is shown. See: Standard Oil Co. 
v. United States, 221 U. S. 1, 60, 62; United 
Siates v. American Tobacco Co., 221 U. S. 
106, 179; United States v. St. Louis Terminal, 
224 U. S. 383, 394; Nash v. United Staies, 
229 U. S. 373, 376; Eastern States Lumber 
Assn v. United States, 234 U. S. 600, 610; 
Maple Flooring Ass’n v. United States, 268 
U. S. 392, 396; Appalachian Coals, Inc. v. 
United States, 288 U. S. 344, 359; Sugar In- 
stitute v. United States, 297 U. S. 553, 597. 
Appellees seem to make some distinction 
between an unreasonable restraint and the 
principle that the public rights must be 
violated before an offense is committed. 
These are merely different ways of saying 
the same thing. 
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The contention is, we believe, unsound, 
for an agreement to fix prices is in itself 
an undue and unreasonable restraint. 
United States v. Trenton Potteries, 273 U. S. 
392, 396, 401. Undoubtedly we may say 
the same for monopoly. 


The allegations concerning the validity 
of appellees’ patents are attacked on the 
ground that the patents cannot be collat- 
erally attacked. We believe those allega- 
tions to be unnecessary, and they are 
therefore treated as surplusage. 


Reversed. 


[Dissent] 


MatuHews, Circuit Judge (dissenting): 
Appellees demurred to appellant’s second 
amended complaint (hereafter called the 
complaint) on four grounds: (1) That it 
does not state facts sufficient to constitute 
a cause of action, (2) that it is ambiguous, 
(3) that it is unintelligible, and (4) that it 
is uncertain. The District Court sustained 
the demurrer, with leave to amend the 
complaint, but appellant elected not to 
amend. Judgment was accordingly entered 
dismissing the action. This appeal followed. 


The complaint states: 


“That this is an action at law for damages 
brought under the provisions of Section 7 of the 
Act of Congress approved July 2nd, 1890, com- 
monly known as the Sherman Act, and for all 
the relief therein provided, because of the viola- 
tions by the defendants [appellees], and each of 
them, of the provisions of sections 1 and 2 of 
the said Sherman Act.”’ 


Section 1 of the Sherman Act, 26 Stat. 
209, 15 U. S. C. A. $1, provides: 


“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or 
with foreign nations, is hereby declared to be 
illegal. Every person who shall make any such 
contract or engage in any such combination or 
conspiracy, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be 
punished. * * *’’ 


Section 2 of the Sherman Act, 15 U. S. 
C. A. §2, provides: 


“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished. * * #” 


Section 7 of the Sherman Act * provides: 


*‘Any person who shall be injured in his busi- 
ness or property by any other person or cor- 
poration by reason of anything forbidden or 
declared to be unlawful by this act, may sue 
therefor in any [district] court of the United 


— 


*See, also, §4 of the Clayton Act, 38 Stat. 
731, 15 U.S.C.A. § 15. 
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States in the district in which the defendant 
resides or is found, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s 
fee.’’ 


The complaint does not allege that ap- 
pellees made any contract or engaged in 
any combination or conspiracy in restraint 
of trade or commerce among the several 
States or with foreign nations, or that they 
monopolized, attempted to monopolize, or 
combined or conspired to monopolize, any 
part of such trade or commerce. The near- 
est approach to such an allegation is in 
paragraph XII of the complaint, which 
reads as follows: 

“Plaintiff is informed and believes and there- 
fore alleges that * * * the defendants * * * 
entered into and consummated a plan, scheme 
or conspiracy * * * to effect, or attempt to 
effect a monopoly in the manufacture, sale and 
distribution of radio loud speakers in interstate: 
commerce * * * That pursuant to said plan, 
scheme or conspiracy and in order to effect the 
purposes thereof, the defendants * * * did jointly 
and severally, enter into a plan, scheme or 
combination, in restraint of trade * * *”’ 


Thus, it will be noted, the complaint 
alleges that defendants entered into (1) a 
plan, scheme or conspiracy and (2) a plan,. 
scheme or combination. Whether the 
alleged plan, scheme or conspiracy was, 
in fact, a conspiracy, the complaint does 
not say, nor does it say whether the alleged 
plan, scheme or combination was, in fact, 
a combination. Each may have been 
merely a plan or scheme. The Sherman 
Act deals, not with plans or schemes, but: 
with combinations and conspiracies. The 
complaint in this case does not charge 
either a combination or a conspiracy. 

Even assuming that the alleged plan, 
scheme or conspiracy was, in fact, a con- 
spiracy, and that the alleged plan, scheme 
or combination was, in fact, a combination, 
it still does not appear that such combina- 
tion or conspiracy violated the Sherman 
Act. As described in the complaint, the 
alleged plan, scheme or conspiracy was 
one “to effect, or to attempt to effect a 
monopoly in the manufacture, sale and dis- 
tribution of radio loud speakers in inter- 
state commerce.” The Sherman Act says 
nothing about conspiracies to “effect” or 
to attempt to “effect” monopolies. It says 
nothing about monopolies in the manu- 
facture, sale or distribution of goods. It 
does condemn conspiracies in restraint of 
trade or commerce among the several 
States and with foreign nations, and con- 
spiracies to monopolize such trade or com- 
merce, but no such conspiracy is alleged’ 
in this case. 

As described in the complaint, the alleged 


plan, scheme or combination was one “in 
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restraint of trade,” but there is no allega- 


tion that it was in restraint of trade among . 


the several States or with foreign nations. 


The trade which it restrained may have - 


been wholly intrastate. Such restraints 
are not forbidden by the Sherman Act. 
The complaint alleges, in substance, that 
after entering into the above mentioned 
plan, scheme or conspiracy, defendants did 
certain acts in furtherance thereof. These 
acts consisted chiefly of instituting and 
prosecuting, and threatening to institute 
and prosecute, patent infringement suits. 
It is not claimed that any of these acts was, 
in or of itself, a violation of the Sherman 
Act. The claim that these acts were un- 
lawful is predicated upon the assumption 


that the plan, scheme or conspiracy de- 
scribed in the complaint was a violation of 
the Sherman Act. That assumption being 
baseless, appellant’s claim is untenable. 

Since the complaint, as I read it, shows 
no violation of the Sherman Act, I hold 
that it fails to state a cause of action. 

I am also of the opinion that the com- 
plaint is ambiguous and uncertain in the 
particulars specified in appellees’ demurrer: 
This is as good a ground of demurrer as 
the failure to state a cause of action. Cali- 
fornia Code of Civil Procedure, § 430; 
Goddard v. Metropolitan Trust Co. (C. C. 
A. 9), 82 F. (2d) 902. 

The judgment should be affirmed. 
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Court of Appeals of Kentucky. 


Decided March 1, 1938. 


Modified June 24, 1938. 


Competitive price-cutting, engaged in prior to the effective date of the Kentucky 
Unfair Practices Act, is not admissible as evidence to show a disposition to violate the 


statute in a trial for an alleged violation. 


Price reductions, made in good faith to meet a competitive price, are not violations 


of the Kentucky Unfair Practices Act. 


Held unnecessary to pass upon the constitutionality of the Kentucky Unfair Prac- 


tices Act. 
[Indictment] 


Judge Ratirrr.—The grand jury of Bar- 
ren county returned an indictment against 
appellant, charging it with the violation 
of the “Unfair Trade Practices Act,” Chap- 
ter 109 of the 1936 Acts of the General 
Assembly of Kentucky, now incorporated 
in Carroll’s Kentucky Statutes, Baldwin’s 
1936 Revision, as section 4748h-1 to 4748h-14, 
oyepasanin the Act became effective May 


It appears that the indictment was drawn 
under section 1 of the Act, now section 
4748h-1, Kentucky Statutes, which insofar 
as pertinent, reads: 


“Tt shall be unlawful for any person, firm or 


corporation, doing business in the State of Ken- 
tucky and engaged in the production, manufac- 
ture, distribution or sale of any commodity, or 
product, or service or output of a service trade, 
of general use or consumption, or the product 
or service of any public utility, with the intent 
to destroy the competition of any regular estab- 
lished dealer in such commodity; product or 
service, * * * to discriminate between different 
sections, communities, 
thereof * * * by selling or furnishing such 
commodity, product or service at a lower rate 
in one section, community or city * * * than in 
another after making allowances for difference, 
if any, in the grade or quality, * * *. This 
act shall not -be construed to prohibit the meet- 
ing in good faith of a competitive rate, or to 


or cities or portions. 


prevent a reasonable classification of service by 
public utilities for the purpose of establishing 
rates.’’ 


[Alleged price discrimination] 


In the accusatory part of the indictment 
it is charged that the defendant unlaw- 
fully and willfully discriminated in the re- 
tail price of a commodity of general use, 
to-wit: ice between different cities of the 
state of Kentucky for the purpose of de- 
stroying competition; and, in the descrip- 
tive part it is charged that on the — day 
of September, 1936, and within twelve 
months before the finding of the indict- 
ment, the defendant did unlawfully and 
willfully sell ice to-*Travis Taylor in Glas- 
gow, Kentucky, at a price less than the 
defendant company sold ice at the same 
time in the cities of Springfield, Lancaster, 
Stanford and Lebanon, Kentucky, to the 
same customer, with the intention and for 
the purpose of destroying the competition 
of the Citizens Ice and Fuel Company, 
which was engaged in selling ice in Glas- 
gow, Kentucky, and then a regularly estab- 
lished dealer in the sale of ice in Barren 
County, Kentucky. 


[Circuit Court’s holding] 


Upon a trial of the case the jury found 
appellant guilty and fixed its fine at $700.00 
and froin the judgment entered upon that 
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verdict appellant has prosecuted this appeal. 


[Grounds for appeal] 


In appellant’s brief four alleged errors 
or grounds of reversal are relied on: (1) 
The court erred in admitting incompetent 
evidence; (2) if it be assumed that all evi- 
dence admitted was competent still it is 
insufficient to sustain a conviction; (3) the 
Act is unconstitutional; and (4) the indict- 
ment was defective. We will discuss the 
points in the order named. 


[Admissibility of evidence challenged] 


(1-2) At the beginning of the trial coun- 
sel for appellant moved the court to direct 
the Commonwealth and its counsel not to 
introduce evidence of any act or transac- 
tion of the defendant company or its com- 
petitor, Citizens Ice and Fuel Company, 
prior to May 15, 1936, the effective date 
of the Act, under which the defendant was 
indicted. Counsel for the Commonwealth 
objected to the motion and stated that if 
the evidence was confined to acts and 
transactions occurring after May 15, 1936, 
the Commonwealth could not make out a 
case, and the court sustained the objection 
of counsel for the Commonwealth and 
overruled the motion of the defendant to 
which the defendant excepted. The court 
then directed counsel to confine the evi- 
dence introduced to acts and transactions 
occurring on and after January 1, 1936, to 
which the defendant excepted. 


Travis Taylor, the first witness called for the 
Commonwealth, testified that in September, 1936, 
he bought ice from the appellant company in 
the towns of Lebanon, Springfield, Lancaster, 
Stanford and Glasgow; that at Glasgow, he paid 
30¢ per hundred weight; at Lebanon, 60¢ per 
hundred; at Springfield, 40¢ per hundred; at 
Stanford and Lancaster each at 50¢ per hun- 
dred. He said that these purchases of ice at 
the various places and prices occurred on the 
same day, September 18, 1936. But the witness 
did not state when such prices were established 
or put into effect or whether any change in 
prices was made after May 15, 1936. 

Vincent Jones, manager of the Citizens Ice 
Company, was permitted to testify concernin 
prices fixed by the then NRA code, in the sum- 
mer of 1933 and 1934, and that on October 16, 
1933, the effective date of the NRA code, the 
price of ice ranged from 80¢ per hundred to 60¢ 
per hundred by cash, and 65¢ per hundred by 
coupon price. He further testified at length 
and in detail concerning various prices at which 
defendant company and the Citizens Ice Com- 
pany sold ice in the years 1933 to 1935 inclusive. 
showing the different changes made in the prices 
at various times. 


Paul Holman, an employee of the local news-. 


paper in Glasgow, was permitted to testify con- 
cerning an advertisement by the appellant 
company in the newspaper in July, 1934. setting 
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out various prices of ice which seemed to he a 
reduction in the prices theretofore charged by 
the company. The witness was permitted ta 
read to the jury the prices charged for ice by the 
appellant company as set out in the advertise- 
ment. Also, Leland Miller, a former employee 
of the appellant company, was permitted to 
testify concerning prices charged for ice in 
the summer of 1935, and to statements made to 
him by Mr. Phelps, manager of appellant com- 
pany, to the effect that it did sell ice’ at 30¢ 
per cut and if necessary would go lower, or 
words to that effect. 


At the close of the evidence for the Com- 
monwealth defendant moved the court to 
exclude from the jury all the evidence of 
the witnesses who testified in reference to 
the prices of ice under the NRA code, 
which motion the court overruled. De- 
fendant also moved the court to direct the 
jury to return a verdict for the defendant, 
which motion was also overruled with 
exceptions. 

~The court then upon its own motion ad- 
monished the jury, in substance, that the 
court permitted certain testimony to go 
‘to the jury with reference to the acts done 
by the defendant prior to May 15, 1936, and 
that the court permitted that evidence for 
the purpose of evidencing an intention or, 
an indication on the part of the defendant: 
in 1936, to commit those acts, if it did so 
indicate such intention; and further ad- 
monished the jury that it could not find the 
defendant guilty for any act of any kind 
that defendant did prior to May 15, 1936. 


It is thus seen that while the jury was 
admonished that it could not find defendant 
guilty of any act or acts committed by it 
prior to May 15, 1936, yet it was author- 
ized to take into consideration any and all 
acts committed by defendant prior to the 
effective date of the Act in determining 
whether or not it committed an unlawful 
act subsequent to the effective date of the 
Act and before the finding of the indict- 
ment. 


[Price-cutting prior to Act not in 
violation of law] 


The argument for appellee is that the 
acts committed by defendant previous to 
May 15, 1936, were competent under the 
rule that on the trial of a criminal case 
evidence of other crimes is competent for 
the purpose of establishing (1) identity; 
(2) motive; (3) intent; (4) guilty knowl- 
edge; (5) a plan, system or scheme to per- 
petrated crime; (6) to cover up previous 
crime or the evidence of a crime for which 
the accused is at the time being tried; and 
(7) a crime, the proof of which is so inter- 
woven as to be inseparable from the crime 
for which he is being tried, that the evi- 
dence of the two acts cannot be separated. 
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See Sneed v. Commonwealth, 236 Ky. 838, 34 
iS. W. (2d) 724. 

We do not think the present case comes 
within the category of the rule above stated. 
It must not be overlooked that the acts of 
the defendant previous to May 15, 1936, 
were not in violation of any law. The evi- 
dence discloses that previous to May, 1936, 
appellant company and its competitor, 
Citizens Ice Company, both engaged in 
competitive price cutting, but they violated 
no law and were legally free to sell their 
products at any price they may desire. 
The rule enunciated in the Sneed case, 
supra, and many other like and similar 
cases, relates to the commission of crime 
or other acts prohibited by law, the com- 
mission of which are admissible under 
proper cricumstances to show an inclina- 
tion or disposition of the person accused 
to violate the law or commit the particular 
offense for which he is on trial, but has 
no application to acts not prohibited by 
law at the time committed. 

[Competitive price reductions in good 
faith lawful] 


There is but little, if any, evidence tend- 
ing to show that appellant company made 
any change in its prices after May 15, 1936, 
except in September of that year it re- 
duced its commercial coupon rates from 
30¢ per hundred to 25¢ per hundred which 
apparently was made necessary because 
the Citizens Ice Company had been selling 
ice during the summer of 1936 to commer- 
cial customers at the rate of 25¢ per hun- 
dred. Appellant company had never sold 
ice at wholesale below 20¢ per hundred 
and the Citizens Ice Company had sold ice 
at whalesale as low as 16%4¢ per hundred. 


Under the provisions of the Act appellant 
company had the right to reduce its rates, 
if it did so in good faith to meet a com- 
petitive bid or price of its competitor. 
There is no evidence conducing to show 
that appellant company did not act in good 
faith, and it claims it did, when it reduced 
its rates to meet the bid of its competitor. 
It is further shown by the evidence and 
it is undenied, that during the summer of 
1936, the Citizens Ice Company reduced 
its prices and sold to some customers at 
25¢ per hundred, or 5¢ less than the price 
charged by appellaht company, and a num- 
ber of former customers of appellant com- 
pany ceased to purchase ice from it andl 
purchased from the Citizens Ice Company 
because of the reduced rate. 


[Sufficiency of evidence not determined] 


It is doubtful that there is any evidence 
tending to show that the reductions in 
price made by appellant company were not 
in good faith to meet the competitive price 
of the Citizens Ice Company. But inas- 
much as the case will have to be reversedi 
because of the incompetent evidence ad- 
mitted relating to the acts of appellant 
before the effective date of the Act, we ex- 
press no opinion as to the sufficiency of 
the evidence to take the case to the jury, 
once the incompetent evidence is elimi- 
nated. 


[Question of constitutionality *] 
[Propriety of indictment] 


(4) The defect in the indictment is that it 
fails to negative the conditions which by’ 


1 Included in the original decision of March 4, 
but deleted by a modification of June 24, was 
the following discussion as to constitutionality: 

“(3) It is next insisted‘for appellant that the 
Act is unconstitutional and counsel cite and 
rely on the case of Commonweatth v. Malone, 
141 Ky. 441, 132 S. W. 1033; and Fairmont; 
Creamery Company v. Minnesota, 274 U. S. 1, 
Tiel a 808 a SoA Re W63.)- LheyMalone 
case relates to the pooling of tobacco crops as 
provided by section 3941a Kentucky Statutes. 
It was held that a mere buyer of tobacco raised 
by others is excluded from the benefits of the 


pooling statute, and this being true a person, 
cannot legally enter into or be bound by the, 


pooling contract authorized by the Statute. We 
do not think that case is authority for appel- 
lant’s position that the statufe under consid- 
eration in the present case is unconstitutional. 

“In the Fairmont Creamery case, supra, it 
was held by the Supreme Court of the United 
States thkt the statute involved in that case' 
violated the Fourteenth Amendment to the Con- 
stitution of the United States upon the ground 
that it interfered with the freedom of contract 
guaranteed under the Fourteenth Amendment, 


hence an infringement upon private rights.) 
We see no logical connection between the sub- 
ject matter and questions involved in that case 
and the case at bar. The Act here involved, 
in its final analysis, is: intended to serve the 
same purpose as the Kederal Anti-Trust Stat- 
ute, which is intended to prevent monopolies 
for the purpose of destroying competition, and 
thereby make it possible to impose upon the 
consuming public exorbitant prices of com- 
modities. The purpose of the statute involved 
in the case at bar is to prevent a strong com- 
petitor from resorting to unfair tactics, not in 
good faith to meet a competitive price, for the 
purpose of destroying its competitor and thus 
eliminate competition within its range of busi- 
ness, and make it possible to impose upon the 
consuming public exorbitant prices for its 
commodities. The courts will not hold a statute 
unconstitutional where it is merely in doubt. 
The invalidity of the statute must clearly and 
satisfactorily appear and in case of mere doubt 
the doubt will be resolved in favor of the 
constitutionality of the statute. It is our 
conclusion, therefore, that the statute is con- 


stitutional.’’ 
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the terms of the statute are made excep- 
tions to the violation of the Act, viz.; that 
the act, “shall not be construed to prohibit 
the meeting in good faith a competitive 
rate.” The indictment should have pleaded 
the negative. See Smith v. Commonwealth, 
196 Ky. 188, 244 S. W. 407; 31 C. J. p. 822, 
Sec. 411; 31 C. J. p. 720, Section 269, and 
notes. thereunder. : ~ 
The negative or exception contained in 
the statute under consideration appears in 
the same section under which the indict- 
ment is drawn. By the weight of author- 
ity the rule is that when an exception 
appears in the same section of a statute which 
defines the offense it is necessary that the 
indictment plead the exception. However, 
if the exception_is separate from_.the de- 
scription of the offense, it is not an ingre- 
dient thereof and need not be pleaded. 


The exception contained in the statute 
should have been negatived in the indiet- 
ment and the failure to do so rendered it 
demurrerable, and the court erred in failing 
to sustain the demurrer thereto. 

These conclusions render it unnecessary 
to discuss or pass upon the constitutionality 
of the Act. 

For reasons stated the judgment is re- 
versed [and] remanded with directions to 
set it aside and sustain the demurrer to the 


indictment, recy, 

Attorneys for appellant: Gordon, Laurent, 
Ogden, & Galphin, Louisville, Ky., Richard L. 
Garnett, Glasgow, Ky. 

Attorneys for appellee: Hubert Meredith, 
Atty. Gen., Frankfort, Ky., A. E. Funk, Asst. 
Atty. Gen., Frankfort, Ky., M. O..Scott, Comth’s 
Atty., Edmonton, Ky., Frank W. Jones, County 
Atty., Glasgow, Ky. 
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Tennessee Supreme Court. 


Decided March 5, 1938. 


The Tennessee Unfair Sales Act, prohibiting sales at less than cost, which deceive 
the public and destroy competition, is a constitutional exercise of the state's police power. 


The deceptive advertising of sales leaders at less than the cost price, while fixing. 
sales prices of other articles above the market, misleads purchasers and constitutes unfair 
competition, and will be particularly enjoined under the state Unfair Sales Act. 


[Discussion] 


GREEN, Chief Justice: This bill was filed 
by the complainants Rust and Lanier, 
partners engaged in the retail grocery busi- 
ness in Nashville, against defendant Griggs, 
engaged in a similar business in Nash- 
ville, to restrain the latter from certain 
business practices charged to have been 
within the denunciation of chapter 69 of 
the Acts of 1937. A demurrer was filed 
by defendant which challenged the con- 
struction put upon the Act by complain- 
ants, and also challenged the validity of 
the Act by complainants, and also chal- 
lenged the validity of the Act as a whole. 
The chancellor overruled the demurrer and 
granted the injunction as prayed. The de- 
fendant, electing to stand on his demurrer, 
prayed and was granted an appeal to this 
court. _ 

The bill set out that complainants and 


defendant were engaged in the same line 
of business in the same section of the city 
of Nashville. That defendant had on a 
day or days specified advertised and sold 
sugar and fruit jars at prices below cost, 
as that term is defined in the Act of 1937, 
all with the intent of misleading the pub- 
lic, unfairly diverting trade from com-: 
plainants, and to the impairment of fair 
competition. The facts stated in the bill, 
being admitted by demurrer, will not be 
further detailed just here. The demurrer 
presenting questions as to the proper con- 
struction of the Act and as to the constitu- 
tionality of the Act as a whole, these 
matters may be properly first considered and 
the Act, sustained and construed. then ap- 
plied to the facts of this case 


[Provisions of Unfair Sales Act] 


; aby sake 69 of the Acts of 1937 bears this 
title: 


ee ES 


2 The rest of the opinion was substituted June 
24 for the following language, which appeared 
in the original decision: 

“But in the present case it appears that evi- 
dence was heard concerning the acts of appel- 
lant in reducing its rates, which necessarily 
included the question of its good faith in so 
doing; and, furthermore, under the instruc- 
tions given to the jury it was required to be- 
lieve from the evidence that the acts of appellant 
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were not in good faith to meet a competitive 
bid, before it could find it guilty. In view of 
the evidence and instructions of the court it is 
doubtful that the defect in the indictment was 
prejudicial. 

“For reasons stated the judgment is reversed 
and remanded with directions to set it aside 
and grant appellant a new trial and for pro- 
ceedings consistent with this opinion.”’ 
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*“‘An Act to promote fair competition in trade 
and industry, to prohibit unfair competition 
therein, declaring certain practices unfair and 
making same illegal, and providing penalties for 
the violation of this Act and remedies to persons 
damaged by any such violation.”’ 


Section 1 of the Act, in lettered subsec- 
tions, defines the terms used in the Act. 
Some of these definitions will be particu- 
larly examined hereinafter. 


We set out sections 2, 3 and 4 of the Act: 


“Sec. 2. Be it further enacted, That it is 
hereby declared that advertising, offers to sell 
or sales by retailers or wholesalers at less than 
cost as defined in this Act, with the intent or 
effect of inducing the purchase of other mer- 
chandise or of unfairly diverting trade from a 
competitor or otherwise injuring a competitor, 
impair and prevent fair competition, injure pub- 
lic welfare, and are unfair competition and con- 
trary to public policy, where the result of such 
advertising, offers or sales is to tend to: deceive 
or mislead any purchaser or prospective pur- 
chaser or to substantially lessen competition or 
monopoly in any line of commerce. It is further 
declared that such advertising, offers or sales by 
any retailer or wholesaler with such intent or 
effect or result are in contravention of the policy 
of this Act. 


“Sec. 3. Be it further enacted, That any re- 


tailer who shall, in contravention of the policy’ 


of this Act, advertise, offer to sell or sell at re- 
tail any merchandise at less than cost to the 
retailer as defined in this Act, shall be guilty 
of a misdemeanor, punishable upon the first con- 
viction by a fine of not less than $5.00, nor 
more than $50.00, and upon each subsequent con- 
viction punishable by a fine of not less than 
$50.00, nor more than $500.00. Any wholesaler, 
who shall, in contravention of the policy of this 
Act, advertise, offer to sell, or sell at wholesale 
any merchandise at less than cost to the whole- 
saler as defined in this Act, shall be guilty of a 
misdemeanor punishable as above set forth. 
Proof of any such advertising, offer to sell or 
sale by any retailer or wholesaler in contraven- 
tion of the policy of this Act shall be prima 
facie evidence of a violation of this Act. 

“Sec. 4. Be it further enacted, That in addi- 
tion to the penalties provided in this Act, the 
state’s attorney of any county or any person 
damaged, or who is threatened with loss or dam- 
age, by reason of a violation of this Act, shall 
have the right to apply for an injunction, and 


any court of competent jurisdiction shall have. 


power to restrain sales in violation of this Act.” 


Section 5 of the Act excepts from its 
provisions (a) isolated transactions; (b) 
bona fide clearance sales; (c) sales of 
highly perishable merchandise; (d) dam- 
aged merchandise sold as such; (e) mer- 
chandise sold in liquidation; (f{) merchandise 
sold for charitable purposes; (g) mer- 
chandise sold to government institutions 
or departments; (h) merchandise sold in 
meeting the legal price of a competitor; 
(i) sales by any officer under court orders. 


{Unfair Sales Act does not fix prices] 


In consideration of this statute we may 
first observe that it is not a price-fixing 
law. It is not therefore necessary to 
consider decisions of this court and the Su- 
preme Court of the United States respect- 
ing statutes of that sort. As appears from 
section 2 of the statute, its object is to 
prevent deception of the public and to pre- 
vent practices which tend to unfairly injure 
competitors and thereby lessen competi- 
tion or unreasonably restrain trade or cre- 
ate a monopoly. Section 2 declares that 
“advertising, offers or sales by any retailer 
or wholesaler with such intent or effect 
or result are in contravention of the policy 
of this Act.” 


Section 3 of the Act provides that a 
retailer who shall, “in contravention of the 
policy of this Act,” advertise, offer to sell 
or sell at retail any merchandise at less 
than cost shall be guilty of a misdemeanor 
and section 4 of the Act provides for the 
restraint by injunction of such practices. 


Sales at less than cost therefore are not 
denounced by the Act of 1937 unless such 
sales are made with the intent or effect to 
deceive the public, to injure creditors, or 
to destroy competition. 


[Unfair Sales Act constitutional] 


Legislation for the prevention of fraud 
and deception, especially in sales of food 
and other essentials of life, has always 
been recognized as well within the police 
power of the State. State v. Mill Co., 123 
Tenn. 399. See also Samuelson v. State, 116 
Tenn. 470; State v. Legora, 162 Tenn. 122. 


So legislation to foster free competition 
and to prevent monopolies is quite uni- 
formly sustained. Standard Oil Co. v. State, 
117 Tenn. 618; State v. Witherspoon, 115 
Tenn. 138; State v. Brewing Co., 104 Tenn. 
715; Bailey v. Master Plumbers, 103 Tenn. 99. 


Construed as above, the statute is freed 
from many of the constitutional objections 
urged against it. 

Before considering the assignments of 
error in detail it will be necessary to quote 
(a) of section 1 of the statute, which is as 
follows: 


[“Cost to retailer’ defined] 


“The term ‘Cost to the retailer’ shall mean 
whichever is lower of the following: (1) the 
purchase price of the product or commodity to 
the retailer at the retail outlet when invoice is 
dated not more than 60 days prior to the sale. 
of such product or commodity by the retailer, 
or (2) the replacement cost of such product or 
commodity to the retailer at the time of sale in 
the quantity last purchased by the retailer; less 
any legitimate trade discounts but exclusive 
of cash discounts for prompt payment, and plus 
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a mark-up amounting to (not) less than the 
minimum cost of distribution by the most effi- 
cient retailer, which mark-up, in the absence of 
proof to the contrary, shall be six per cent 
(6%). In all retail sales involving more than 
one item or commodity, the retailer’s price on 
individual items or commodities shall be com- 
puted on the ‘cost to the retailer’ as herein de- 
fined.’’ 


The first assignment of error is based on 
the idea that under this definition of cost 
to the retailer the statute does not require 
a mark-up on merchandise purchased more 
than sixty days prior to the sale by the re- 
tailer. The contention is that the mark-up 
is only required when “cost to the retailer” 
is determined by the replacement cost in- 
stead of the purchase price. It is said that 
the bill herein does not aver that the in- 
voice for the sugar in question was dated 
more than sixty days prior to the sale of 
the sugar by the defendant. 


[Bases for cost to retailer] 


This assignment of error rests upon a 
‘misinterpretation of (a) of section 1. Cost 
to the retailer is “whichever is lower” pur- 
chase price within sixty days or replace- 
ment cost. “(1)” and “(2)” are separated 
by a comma only. They are connected 
clauses, both explanatory of “whichever 
is lower.” “(2)” is followed by a semi- 
colon and the mark-up provision following 
the semicolon is applicable both to “(1)” 
awn “(Aa” 

The complainants demonstrate the fore- 
going construction by the application of 
somewhat esoteric rules of grammar and 
punctuation, and that such construction is 
correct is made more apparent by the ap- 
plication of an accepted rule of statutory 
interpretation, namely, “when several words 
are followed by a clause which is appli- 
cable as much to the first and other words 
as to the last, the natural construction of 
the language demands that the clause be 
read as applicable to all.” Porto Rico Ry., 
etc. Co. v. Mor, 253 U. S. 345. 

The second assignment of error makes 
the point that the bill shows defendant 
sold the sugar for a price equal to its in- 
voice cost with some mark-up and it is 
said that the statute provides that the 
retailer is only required to add a mark-up 
‘less than the minimum cost of distribu- 
tion by the most efficient retailer.” 


[Court will effect legislature’s intent] 


The statute does read as stated by de- 
fendant. It is obvious, however, that the 
word sot should have preceded the words 
just above quoted and that not was inad- 
vertently here omitted. Such omission 
renders the definition of the mark-up 
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senseless and ineffective. Under such cir- 
cumstance, the court will supply the word 
not to carry out the plain legislative intent. 
Johnson v. Baker, 149 Tenn. 613; Ashby v. 
State, 124 Tenn, 684. 

The third assignment of error is largely 
based on a literal reading of the statute 
omitting the word not in the definition of 
mark-up. We repeat that the word not 
must be supplied. Included in this assign- 
ment of error is the proposition that an 
unreasonable and oppressive burden is 
placed upon the retailer to locate at his 
own risk the most efficient retailer and 
then from the private records of such effi- 
cient retailer to ascertain his cost of dis- 
tribution. 


[Terms construed generally] 


We think the words “most efficient re- 
tailer’ was not intended to designate any: 
particular individual. The words were 
used in a generic sense. The cost of 
distribution, within the contemplation of 
the legislature, was the cost of distribu- 
tion by the most efficient retailers. To 
ascertain such cost of distribution is no 
great task. Matters of that sort are read- 
ily available in numerous trade surveys 
contained in trade journals and other pub- 
lications. 


[Presumptive evidence of violation] 


There is nothing unusual in the further 
provision of (a) of section 1 that the mark- 
up “in the absence of proof to the con- 
trary, shall be six per cent (6%).” The 
effect of this is that proof of a mark-up 
of less than 6% is prima facie evidence 
that a sale has been’ made at less than 
the minimum cost of distribution. This 
is merely a rule of evidence adopted by 
an Act of the legislature. This court has 
said that “the power of the legislature to 
prescribe rules of evidence, and to declare 
what shall be evidence, is practically un- 
restrained, and legislation to those ends 
will be upheld so long as it is impartial 
and uniform and does not preclude a party 
from exhibiting his rights.” State v. Yard- 
ley, 95 Tenn. 546, 565. The presumption 
thus created of course may be rebutted. 


The fourth assignment of error is based 
on misinterpretation of (a) of section 1 
heretofore quoted. 


[Clearance sales permissible] 


The fifth assignment of error makes the 
point that the statute deprived defendant 
of his property rights in violation of Ar- 
ticle I, Section 8, of the Constitution of 
Tennessee, and the Fourteenth Amend- 
ment to the Federal Constitution in that 
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it requires the retailer who has bought 
merchandise on a low market more than 
sixty days prior to a sale to advance his 
prices to an amount equal to the replace- 


ment cost plus a mark-up for cost of dis-’ 


tribution, regardless of the fact that he 
could sell same at a good profit without 
such advance in price. 

Section 5 of the Act of 1937 excepts 
from its operation isolated transactions 
not in the usual course of business and 
also excepts bona fide clearance sales ad- 
vertised as such. These exceptions would 
no doubt permit any merchant to rid his 
shelves of old stock at any price he chose 
without hindrance by the statute. It may 
be added that there is nothing before us 
to show that defendant bought on ‘any 
low market at any time. To the contrary, 
the bill charges he sold fruit jars for less 
than they cost him and sold sugar for 
less than cost and cost of distribution. 


[Statute does not affect interstate commerce} 


The sixth assignment of error makes 
the point that the statute is a burden on 
interstate commerce in violation of Sec- 
tion 8 of Article I of the United States 
ConstNution in that a retailer or whole- 
saler is denied the right to use invoice 
cost on goods purchased in another State 
on a market lower than that existing in 
Tennessee as a basis for his selling price, 
even though a fair profit could thereby 
be made. This argument is founded on 
(c) of section 1, as follows: 

“The terms ‘cost to the retailer’ and 
‘cost to the wholesaler’ must be bona fide 
costs, and sales to retailers and whole- 
salers at prices which cannot be justified 
by existing market conditions within this 
state shall not be used as a basis for com- 
puting costs with respect to sales by re- 
tailers and wholesalers.” 


[Exceptional sales price no basis for cost] 


Market conditions in the subsection just 
quoted refer to conditions upon which the 
wholesaler and retailer in this State can 
purchase goods. The subsection deals 
with cost to the retailer and cost to the 
wholesaler. Marketing includes buying as 
well as selling. The language quoted is 
no attempt at regulation of the sale of 
goods in Tennessee by the retailer or by 
the wholesaler. The language quoted 
merely means that in computing his cost, 
or purchase price, the local merchant can- 
not use as a basis some exceptional sale 
price made to him, either in this State or 
another State, not justified by market 
conditions. 

The seventh, eighth and ninth assignments 
of error seem to be founded on the idea 


that the statute imperatively requires a 
mark-up of 6% by retailers other than 
the most efficient retailers and thereby 
discriminates between inefficient and effi- 
cient retailers. We do not follow this 
argument. The statute sanctions a mark- 
up not less than the minimum cost of dis- 
tribution by the most efficient retailers 
and, as we have observed, information as 
to this is accessible to the trade. 


[Statement of facts] 


Returning to the facts of this particular 
case, it appears from the allegations of 
the bill and an exhibit thereto that by 
large posters the defendant advertised that 
he would on Friday and Saturday, Sep- 
tember 3 and 4, 1937, sell 10 lbs. of pure 
cane sugar for 51%4¢. That he would seli 
Ball Mason fruit jars, quarts at 65¢ a 
dozen, half gallons at 90¢ a dozen. 

These offers were headed in larger type 
by the following: “Attention Housewives! ! 
We Offer These Canning Season Specials.” 
At the top of this poster was the defend- 
ant’s trade name and address and the 
words “Pay Cash; Pay Less.” 

In addition to the foregoing the poster 
advertises various other articles that the 
defendant will have on sale on the days 
mentioned. Followed by the prices at 
which he proposes to sell such articles. 
As to these other articles the bill sets 
out that the poster advertises pears in No. 
24% cans 2 for 25¢. Same articles were 
selling at other stores for 20¢ to 23¢. The 
poster advertised Polly Rich flour 24 lbs. 
for 99¢. The bill charges that this flour 
in this quantity was selling at other stores 
for 95¢. The poster advertised Lipton’s 
tea % lb. for 25¢. The bill charges that 
this tea in that quantity was sold at other 
stores at from 20¢ to 23¢. 

It thus appears from the bill and the 
exhibits that while defendant was taking 
a loss on the sugar sold and the fruit 
jars sold, he was charging more than the 
market price for various other articles ad- 
vertised for sale on these particular days. 
As we have noted above, a heading of the 
poster was “Pay Cash; Pay Less.” 


[Deceptive effect of advertising] 


This advertising was plainly deceptive. 
The poster indicated that all the articles 
enumerated thereon were to be sold for 
cash and for less than they could be had 
elsewhere. As a matter of fact, according 
to the bill, with the exception of the two 
loss leaders, sugar and fruit jars, the other 
articles advertised were sold at market 
prices and some of them at prices above 
market prices. 
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[Effect on competition] 

In addition to misleading purchasers, 
such advertising and such business prac- 
tices as the foregoing unfairly divert trade 
from competitors, constitute unfair com-, 
petition, and tend to put competitors out 
of business and unreasonably restrain 
trade. 


[Particular violations enjoined] 


The complainants were entitled to an in- 
junction. We think, however, the injunc- 
tion issued by the chancellor was too broad. 
The defendant was enjoined from adver- 
tising, offering to sell or selling merchandise 
in violation of the terms and provisions of 
the Act of 1937, and particularly at prices 
below cost as defined by said Act and 
{prescribed thereby for retailers. We have 
adjudged that defendant violated the Act 
iof 1937 in specific particulars. An order 
‘should be entered restraining him from 
‘further like violations of the Act. He 
should not, however, be enjoined in gen- 
eral terms from violating the Act in the 
future in every particular for that would 


as pointed out by the Supreme Court, com- 
pel defendant to conduct all his business: 


under the jeopardy of punishment for vio- 


lating a general injunction and violative 
of elementary principles of justice. New, 
York, etc., R. Co. v. Interstate Commerce 
Commission, 200 U. S. 361. 

So modifying the injunction, the decree 
of the chancellor is affirmed. 


[Decisions under similar Acts] 


Note: Counsel call our attention to the 
fact that’ statutes similar to chapter 69 of 
the Acts of 1937 have been enacted in 
‘quite a number of States. Our attention 
has been‘ called to the decision of but one 
court considering such an enactment. In 
the case of People v. Kahn (Cal.), 60 Pac.. 
596, one of the California appellate courts. 
hhad before it a statute of that State quite 
like our Act of 1937. The California court’ 
sustained the validity of the. statute and 
construed it in substantial accord with the 
construction that we have given to our 
statute. 


[55,179] Interstate Circuit, Inc., Texas Consolidated Theatres, Inc., Karl Hoblitz- 
elle, et al., v. United States of America; Paramount Pictures Distributing Co., Inc., 
Vitagraph, Inc., RKO-Radio Pictures, Inc., et al., v. United States of America. 


Supreme Court of the United States. Decided April 25, 1938. 
Appeals from the District Court of the United States for the Northern District of 


Texas. 


Where the District Court, in its determination of the validity under the Sherman 
Anti-Trust Act of an agreement between motion picture distributors and exhibitors fixing 
minimum prices for the exhibition of films subsequent to their showing in the locality 
at certain agreed prices, fails to make formal findings of fact and separate conclusions 
of law as required by the rules of equity practice, the decree is set aside and the cause 
remanded for determination in compliance with the rule. 


[Facts] 


Per Curiam. The Government brought 
this suit for an injunction against the car- 
rying out of an alleged conspiracy, in re- 
straint of interstate commerce, between 
distributors and exhibitors of motion pic- 
ture films. The restraint was alleged to 
consist in provisions in license agreements 
which prevented any “feature picture” of 
the distributors, which had been shown 
“first-run” in a theater of the defendant ex- 
hibitor at an admission price of 40 cents 
or more, from thereafter being exhibited in 
the same locality at an admission price of 
less than 25 cents or on the same program 
with another feature picture. 

The evidence was presented by an agreed 
statement of certain facts and by oral 
testimony on behalf of each party. The 
District Court entered a final decree ad- 
judging that in making the restrictive 
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agreements the distributors had engaged in 
a conspiracy with the exhibitor, Interstate 
Circuit, Inc., and its officers, in violation of 


‘the Anti-Trust Act and granting a per- 


manent injunction against the enforcement 
of the restrictions. 20 F. Supp. 868. The 
case comes here on direct appeal. Acts of 
Feb. 11, 1903, c. 544, 32 Stat. 823; February 
Nee ILYAY ey ZA AY ON SY (GE) ee. 


[Applicable equity practice rules] 


Equity Rule 70% provides: 

“In deciding suits in equity, including those 
required to be heard before three judges, the 
court of first instance shall find the facts special- 


‘ly and state separately its conclusions of law 


thereon; and its findings and conclusions shall 
be entered of record and, if an appeal is taken’ 
from the decree, shall be included by the clerk 


in the record which is certified to the appellate 


court under Rules 75 and 76’’. 
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[Failure of court to comply with .essential 
rule of practice] 


The District Court did not comply with 
this rule. The court made no formal find- 
ings. The court did not find the facts 
specially and state separately its conclu- 
sions of law as the rule required. 
‘statements in the decree that in making the 


restrictive agreements the parties had en- 


gaged in an illegal conspiracy were but 
ultimate conclusions and did not dispense 


with the necessity of properly formulating: 


the underlying findings of fact. 

The opinion of the court was not a sub- 
Stitute for the required findings. A dis- 
cussion of portions of the evidence and the 
court’s reasoning in its opinion do not con- 
stitute the special and formal findings by 
which it is the duty of the court appro- 
priately and specifically to determine all 
the issues which the case presents. This 
1s an essential aid to the appellate court in 
reviewing an equity case (Railroad Commis- 
ston v. Maxcy, 281 U. S. 82, and cases cited) 
and compliance with the rule is particularly 
important in an anti-trust case which 
comes to this Court by direct appeal from 
the trial court. 

[Contentions of the parties] 


The Government contends that the dis- 
tributors were parties to a common plan 
constituting a conspiracy in restraint of 
commerce; that each distributor would 
benefit by unanimous action, whereas 
otherwise the restrictions would probably 
injure the distributors who imposed them, 
and that prudence dictated that “no dis- 
‘tributor agree to impose the restrictions 
in the absence of agreement or understand- 
ing that- his fellows would do likewise”; 
that the restraints were unreasonable and 
that they had the purpose and effect of 
raising and maintaining the level of ad- 
mission prices; that even if the distributors 
acted independently and not as participants 


The. 


in a joint undertaking, still the restraints 
were unreasonable in their effect upon the 
exhibitor’s competitors. 

Appellants, asserting copyright privileges, 
contend that the restrictions were reason- 
able; that they were intended simply to 
protect the licensee from what would 
otherwise be an unreasonable interference 
by the distributors with the enjoyment of 
the granted right of exhibition; that there 
was no combination or conspiracy among 
the distributors; that it was to the inde- 
pendent advantage of each distributor to 
impose the restrictions in its own agree- 
ment and that the contention that less 
than substantially unanimous action would 
have injured the distributors in making 
such agreements was contrary to the evi- 
dence; and that the restrictions did not 
have an injurious effect. 


[No determination on merits] 


We intimate no opinion upon any of, the 
questions raised by these rival contentions, 
but they point the importance: of special 
and adequate findings in accordance with 
the prescribed equity practice. 


[Reversed and remanded] 


The decree of the District Court is set 
aside and the cause is remanded with di-' 
rections to the court to state its findings of 
fact and conclusions of law as required by 
Equity Rule 70%. 

It is so ordered. 

Mr. Justice Stone and Mr. Justice BLack 
think that the findings in the opinion and 
decree below, while informal, are sufficient 
for purposes of decision, and that the case 
should therefore be decided now without 
further proceedings below; the more so 
because of the public interest involved. 

Mr. Justice Carpozo took no part in the 
consideration and decision of this case. 


{7 55,180] Biddle Purchasing Company, Colonial Molasses Company, Inc., Ervin A. 
Rice Company, General Grocer Company, Smart & Final Company, Ltd., The Eavey 
Company, Michigan Trading Corporation, C. G. Meaker Company, Inc., and Koll Gro- 
cery Company, Inc., Petitioners v. Federal Trade Commission, Respondent. 


United States Circuit Court of Appeals for the Second Circuit. 


1938. 


Decided May 2, 


The acceptance from sellers by a purchasing company engaged in interstate com- 


merce of brokerage fees which it transmits to buyers affords an opportunity for con- 
cealed sales price discrimination and an order of the Federal Trade Commission, 
prohibiting such transactions as an unfair trade practice in violation of Sec. 2(c) of the 
Clayton Act as amended by the Robinson-Patman Act, does not violate the Fifth Amend- 
ment. ; 
Payment or receipt of prohibited brokerage is unlawful irrespective of injurious 
effect upon competition. 
1. 55,180 
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Affirming Federal Trade Commission Complaint No, 3032, 
Before Manton, L. Hann, and Swan, Circuit Judges: 


Petition to review and set aside an order 
of the Federal Trade Commission, entered 
against petitioners, which order directed 
them to cease and desist from practices 
found by the Commission to constitute 
violations of Sec. 2(c) of the Robinson- 
Patman Act (15 U.S. C. A. §13[c]). Pe- 
tition denied. 

W. T. Kelley, Chief Counsel, Federal Trade 
Commission. Allen C. Phelps, .Special Attorney, 
Federal Trade Commission. Attorneys for Re- 
spondent. 

Davies, Richberg, Beebe, Busick & Richard- 
son, Kaufman & Weitzner, Attorneys for Peti- 
tioners. Raymond N. Beebe, Adrien F. Busick, 
Samuel H. Kaufman, of Counsel. 

Felix H. Levy, as Amicus Curiae. Felix H. 
Levy, J. G. L. Molloy, George B. Levy, John -D. 
Swartz, of Counsel. 


[The alleged unfair practice] 


Manton, Circuit Judge. 

Complaint was issued by the Federal 
Trade Commission, charging petitioners 
with violating the provisions of the Clay- 
ton Act as amended by § 2(c) of the Robiri- 
son-Patman Act (15 U. S. C. A, § 13[c]). 
Petitioner, Biddle Purchasing Company, is 
in the brokerage business as herein de- 
scribed. Some of the petitioners are buy- 
ers while others are sellers of commodities 
bought and sold in interstate commerce 
through the Biddle Company as brokers. 
The sellers were charged with unlawfully 
paying brokerage fees to the Biddle Com- 
pany for the use of buyers of the commodi- 
ties in interstate commerce. 


[Order of the federal trade commission] 


The order appealed from provides that the 
Biddle Company, “its officers, representa- 
tives, agents and employees, in connection 
with the purchase or sale of commodities 
in interstate commerce or in the District 
of Columbia, do forthwith cease and desist 
from: (1) Receiving or accepting any fee 
or commission, as brokerage or as an al- 
lowance in lieu thereof, from any seller of 
commodities, which fee or commission is 
intended to be paid over to the purchaser 
of such commodities, or which is to be ap- 
plied for the use and benefit of such pur- 
chaser; (2) Paying or granting to any 
purchaser of commodities any fee or com- 
mission received or accepted by said Bid- 
dle Purchasing Company, as brokerage or 
an allowance in lieu thereof, from the seller 
of such commodities.” 


[Violation of Robinson-Patman Act] 


The Commission found that those of 
the petitioners who were sellers violated 
§ 2(c) of the Robinson-Patman Act by pay- 
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jobbers throughout the country. 
is engaged in “selling the products of nu- 


‘with the buyers. 


imodity. 


ing brokerage tees to petitioner, Biddle 
Company, with knowledge of the fact that 
the fees were intended to be and were be- 
ing paid over by said Biddle Company to 
its buyers; that the buyers were violating 
the statute by receiving and accepting 
brokerage fees paid by the sellers in con- 
nection with the purchase of commodities 
by said buyers, through the Biddle Com- 
pany; and that the latter was violating the 
statute by accepting such fees and trans- 
mitting them to the buyers. 

Section 2(c) of the Robinson-Patman 
Act provides that 

“Tt shall be unlawful for any person engaged 
in commerce, in the coursé of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren-. 
dered in connection with the sale or purchase 
of goods, wares or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein, 
where such intermediary is acting in fact for 
or in behalf, or is subject to the direct or in- 
direct control, of any party to such transaction 
other than the person by whom such compen- 
sation is so granted or paid.’’ 


[Petitioner’s method of operation] 


Biddle Company’s business method «was 
to obtain subscribers to its combined mar- 
ket information and purchasing service 
charging therefor from $25 to $50 per 
month. It provides a trade information 
and purchasing service for wholesalers and 
It also 


merous manufacturers, canners and pack- 
ers to the concerns for whom it supplies 
market information and purchasing serv- 
ice. Biddle Company has written contracts 
With the sellers oral 
contracts to dispose of their products were 
made under which the commissions were 
paid to Biddle which in turn paid them 
over to the buyer of the particular com- 
In about 86% ofthese transactions 
the buyers received back as. commis- 
sions no more than the amount they had 
paid to the Biddle Company for its market 
information service, but in 14% the com- 
missions exceeded that sum and this excess. 
was paid to the buyers. Large numbers of 
buyers subscribe to its service. It has sold 
for many sellers. The Biddle Company is 
not controlled by or affiliated with either 
buyers or sellers through stock ownership, 
but is an independent corporation. This 
method of transacting business, with the 
remission of the selling commissions to 
the buyers, in effect, gives the buyer a dis- 
count on his purchase. 
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[Unfair competition am anti-monopoly 
legislation] 


The regulation of competition results in 
a competitive etiquette, in standards of 
business conduct, in a plane of competi- 
tion. Trusts were forbidden because they 
stifled competition and tended to create 
monopoly. The prohibitions of the Sher- 
man Act set a plane of monopolistic con- 
duct rather than a plane of competition. 
Anti-trust laws regulate monopolistic 
eine which are repugnant to decent 
usiness morality, which are injurious to 
competitors and to consumers, which are 
economically wasteful: but which do not 
jeopardize to an appreciable degree the 
very existence of competition. Both types 
of practice must be included in the legal 
plane of competition; both are types of 
regulation which enforce each other; both 
are animated by a common objective not- 
withstanding the differences of their inter- 
mediate ends. Monopolistic purpose and 
intent (Swift G Co. v. United States, 196 
U. S. 375) are illustrated by decisions as in 
Standard Oil Company case (221 U. S. 1) 
where the Oil Company was engaged in 
local price cutting and espionage, estab- 
lished bogus independents, and granted re- 
bates to ereferred customers and exacted 
rebates and preferences from railroads, all 
for the purpose of suppressing competi- 
tion. And the American Tobacco Com- 
pany (see 221 U.S. 106) employed fighting 
brands for the same purpose. The Inter- 
national Harvester Company (214 Fed. 987, 
appeal dismissed 248 U. S. 587; 274 U. S. 
693) closed the channel of trade to com- 
petitors by tying up all the main retail out- 
lets with exclusive dealing contracts. It is 
reasonably clear that most of these meth- 
ods violated the Sherman Act only when 
they were part of a scheme to stifle compe- 
tition and to obtain control of an industry. 


[Extent of resale price maintenance 
legislation] 


Resale price maintenance has received 
fuller consideration than any of the other 
selling devices challenged under the anti- 
‘trust laws. Agreements maintaining re- 
sale prices have been condemned as a 
restraint of trade. Dr. Miles Co. v. Park & 
Sons Co., 220 U. S. 373; Straus v. Victor 
Talking Machine Co., 243 U. S. 490. And as 
an unfair method of competition under the 
Federal Trade Commission Act see: F.T.C. 
v. Beech-Nut Packing Co., 257 U. S. 441; 
i eeObU GOtsU mal Cy 2ombed.a2. Al 
(C. C. A. 2). The injury, if any, resulting 
from price maintenance is suffered not by 
the competitors of the producer but by the. 
retailer and the ultimate consumer. The 
courts draw the distinction between price 


maintenance by agreement and price main- 
tenance. by refusing to deal. U.S. v. Col- 
gate, 250 U. S. 300; cf. Frey & Sons Inc. v. 
Cudahy Co., 256 U. S. 208. 


[Effect of Clayton Act] 


Thus the rules governing the mainte- 
nance of prices must be included in any 
discussion of unfair competition, although 
the problem is somewhat different from 
other trade practices. But the Clayton Act 
singled out two practices for special treat- 
ment, price discrimination and exclusive 
dealing and other tying agreements. Sec- 
tion 2 forbids discriminations in price not 
based upon differences in grade, quality; 
quantity or cost of transportation which 
substantially lessen competition or tend to 
create a monopoly in any line of com- 
The section outlaws unfair- dis- 


‘merce. 
criminations which substantially lessen 
competition or lead to monopoly. It does 


not compel a one price sales policy. It 
does not forbid sales below cost in the ab- 
sence of discrimination. Porto Rican Amer. 
Tob. Co. v. American Tob. Co., 30 Fed. 2, 234 
(GE CRANZ))s 


[Petitioner's grounds for review] 


The amendment in §2(a) has for its 
purpose making discrimination in prices 
unlawful “where the effect of such discrim- 
ination may be substantially to lessen com- 
petition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, 
or prevent competition with any person 
who either grants or knowingly receives 
ithe benefit of such discrimination, or with 
customers of either of them.” It is argued 
that §2(c) under which this proceeding is 
brought, is to be construed in the light of 
§ 2(a) and that so construed, the payment 
or receipt of the brokerage is illegal only 
when it has such effect upon competition 
as is provided in §2(a). The argument 
proceeds that the receipt of brokerage 
here would be illegal only if it restricts 
competition or restrains trade or injures a 
competitor. But no complaint is made 
against Biddle Campany or the other peti- 
tioners for this reason. The complaint 
here is under the provisions of §2(c) and 
not §2(a) of the statute. The validity of 
the order entered is dependent entirely 
upon the legality of §2(c). Section 2(c) 
contains no classification provision nor is 
there anything in it which would justify 
the conclusion that it would not be uni- 
formly applied. It in no way supports the 
theory that the relative size of businesses 
coming within its purview or other differ- 
ing plans of organization determine the 


‘question as to whether or not violations of 


the statute occur. 
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[Buyer-control of brokerage concerns] 


Petitioners say that if §2(c) is construed 
to prohibit the payment or receipt of bro- 
kerage irrespective of a finding of injurious 
effect on competition, then §2(c) deprives 
‘petitioners of their right to make usual and 
ordinary contracts for the disposition of 
property and services without due process 
of law contrary to the Fifth Amendment 
of the Constitution. While the Biddle 
Company was disassociated in ownership 
and management from either buyers or 
sellers, direct and indirect control can be 
exercised by buyers or sellers over a 
broker in transactions of purchase and 
sale by means other than participation in 
the broker’s ownership and management. 
In the purchasing transactions which the 
Biddle Company executes for its buyers, 
it is the agent and representative of the 
buyers and is therefore to that extent sub- 
ject to their control. The fact that the 
buyers do not own some or all of the stock 
of the Biddle Company does not negative 
the fact that the Biddle Company is under 
their control when so employed. 


Biddle Company’s vice-president testi- 
fied that its entire income is derived from 
the monthly service charges. “Everything 
we get in buying, we turn back to our 
clients. We are not dependent on sales. 
We are dependent on getting orders from 
people. They are important to us, because 
it is through the placing of their orders 
that we get the touch of the market that 
is SO necessary, but we have no immediate 
interest as regards immediate income from 
that source.” 


[Petitioner's brokerage contract] 


By the terms of the contract, the buyer 
“employs Biddle Purchasing Company of 
New York to purchase such material as. 
they may order from time to time within 
reasonable credit limits and agrees to pay 
Biddle Purchasing Co. for such services 


Such is the contract of employment 
which makes the Biddle Company a pur- 
chasing agent for the buyers. 


[Brokerage fee payments to buyers 
prohibited] 


It is clear that the statute prohibits pay- 


* “This subsection permits the payment of 
compensation by a seller to his broker or agent 
for services actually rendered in his behalf; 
likewise by a buyer to his broker or agent for, 
services in connection with the purchase of 
goods actually rendered in his behalf; but it 
prohibits the direct or indirect payment of> 
brokerage except for such services rendered. 
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ment of brokerage by the seller to the 
buyer or his agent or representative or 
controlled intermediary except for serv- 
ices rendered. Congress intended to pro- 
hibit such payments as an unfair trade. 
practice. The report of the House and 
Senate Conference Committee, submitted 
in referring the bill in its present form, 
interprets the section as having this mean- 
ing.* It is manifest that the words “except 
for services rendered in connection with 
the sale or purchase of goods” prohibits 
payments which were made here to the 
buyers. 

It is argued that the Biddle Company 
is a true intermediary and that under the 
statute it can represent and collect com- 
pensation from both buyer and seller. The 
Commission, on the other hand, argues 
that the statute does not permit such an 
arrangement. We need not decide that 
question since the evidence shows that 
Biddle Company receives its compensa- 
tion solely from the buyers. What it re- 
ceives from the sellers is not retained by, 
it but merely passed on to the buyers or 
credited to their account. 


[Extent of intermediary's compensation] 


Congress must have intended that pay- 
ments by sellers should not be made to 
buyers through any one acting as agent 
for the buyer. Significance and effect must, 


if possible, be accorded to every part of 


the act. United States v. Levington Co., 232 
U. S. 399. In the last phase of the section 
“either to the other party” etc., the de- 
scription of the persons to whom it is 
unlawful to pay brokerage fees, is not 
separable into constituent parts, and hence 


‘this clause stands in its entirety or falls, 


altogether. It may not be said that pay- 
ments to buyers are in any different cate- 
gory than those to agents or those who 
act for or under the control of the buyers. 
If buyers’ agents or intermediaries are ex- 
cepted for services rendered, so too are 
the buyers themselves. The intent of Con- 
gress must be recognized and applied and 
this may best be given effect by a con- 
struction of the phrase “except for services 
rendered” that will harmonize with the re- 
mainder of the section. As the House and 
Senate Committees said, the intermediary 
is entitled to nothing more than “appro- 
priate compensation by the one in whose 
interest he so serves”.and one who acts 


It prohibits its allowance by the buyer direct 
to the seller, or by the seller direct to the 
buyer; and it prohibits its payment by either 
to an agent or intermediary acting in fact for 
or in behalf, or subject to the direct or indirect’ 
control, of the other.’’ (House Rep., 2951, 74thi 
Congress, 2nd Sess.) 
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in such capacity may not receive fees from 
the seller when he is under contract and 
does in fact turn over such fees to the 
buyer. Cf. Lehigh Valley R. R. v. United 
States, 243 U. S. 444; Unton Pac. v. Updike 
Grain Co., 222 U. S. 215; I. C. C. v. Peavey 
& Co., 222 U.S. 42. Indeed, the brokerage 
fees by the sellers to the Biddle Company 
could not be made in good faith as com- 
‘pensation for services rendered since the 
fees are intended for the buyers and are 
immediately transmitted to them. 


[No violation of due process] 


The Fifth Amendment of the Constitution 
does not prohibit governmental regulation 
for the public welfare. The guaranty of 
due process merely demands that the law 
shall not be unreasonable, arbitrary or ca- 
pricious and that the means selected shall 
have a real and substantial relation to the 
objects sought to be obtained. Nebia v. 
New York, 291 U. S. 502. Congress has the 
power to regulate commerce and this gives 
it power to enact “all appropriate legisla- 
tion for its protection and advancement 
* * * to adopt measures to promote its 
zrowth and insure its safety, protect, con- 
trol, and restrain.” Texas R. Co. v. Brhugo 
of Ry. & S. S. Clerks, 281 U. S. 548. It'may 
be exercised to protect interstate commerce 
from dangers which threaten it. Ky. Whip 
& Collar Co. v. Ill. Central R. R. Co., 299 
U. S. 334; N. L. R. B. v. Jones & Laughlin 
Steel Corp., 301 U. S. 37. A practice which 
threatens to obstruct or unduly burden the 
freedom of interstate commerce is within‘ 
the regulatory powers of Congress under 
the commerce clause. If Congress decides 
the fact of danger, it may meet it by legis- 
lation. Stafford v. Wallace, 258 U. S. 495. 

The right of freedom or liberty of con- 
tract guaranteed by the Fifth Amendment 
to the Federal Constitution does not pro- 
scribe the exercise by Congress of its. 
power to regulate commerce in derogation 
of that right. Tagg Bros. & Moorhead v:. 
United States, 280 U. S. 420. As said in 
Nebia v. New York, supra: 

‘Legislation concerning sales of goods, and 
incidentally affecting prices, has repeatedly: 
been held valid. In this class fall laws forbid- 
ding unfair.competition by the charging of 
lower prices in one locality than those enacted 
in another, by giving trade inducements to 
purchasers, and by other forms of price dis- 
crimination. The public policy with respect to 
free competition has engendered state and fed- 
eral statutes prohibiting monopolies, which have 
been upheld.”’ 


[Opportuiuty for. concealed price dis- 
crinunation] 


Congress may have had in mind that one 
of the principal evils inherent in the pay- 


regulation. 
consistent 
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ment of brokerage fees by the seller ‘to the 
buyer directly or through an intermediary, 
is the fact that this practice makes it pos- 
sible for the seller to discriminate in price 
without seeming to do so. If a price-dis- 
count is given as a brokerage payment to 
a controlled intermediary, it may be and 
often is concealed from other customers of 
the seller. One of the main objectives of 


§2(c) was to force price discriminations 


out into the open where they would be: 
subject to the scrutiny of those interested, 
particularly competing buyers. See: Trunz 
Pork Stores v. Wallace, 70 Fed. 2, 688 
(C. C. A. 2). The order entered is re- 
sponsible to and justified by the findings 
of the Commission and satisfies the require-: 
ments of due process. 


[Conclusion] 


Petitioners refer to Fairmont Creamery 
Co. v. Minn. (274 U.S. 1), which recognizes. 
the distinction between prohibition and 
The rule of that case is not in- 
with the principle here an- 
nounced. Section 2(c) was clearly intended 
to réstore equality of opportunity in busi- 
ness by strengthening the anti-trust laws 
through protecting trade and commerce 
against unfair practices and unlawful price, 
discrimination. The power of Congress to 
define this trade practice and declare it to 
be unfair cannot be doubted. F. T. C. wv. 
Keppel & Bros., 291 U.S. 304. 

Petition denied. 

[Dissenting opinion] 


Swan, C. J., dissenting: For reasons 
which‘ may be briefly stated, I am unable 
to concur in the opinion of the court. 


(Character of brokerage operations] 


For an agreed monthly subscription 
price the Biddle Purchasing Company sup- 
plies a market informational and purchas- 
ing service to some twenty-four hundred 
‘subscribers (wholesalers and distributors). 
The Biddle Company keeps in touch with 
about five thousand producers and gets 
prices and other market information which 
it transmits to its subscribers. When a: 
subscriber desires to make a purchase he 
informs Biddle Company of his need, and’ 
the price he wants to pay, and Biddle Com- 
pany sends the order to one of the produc- 
ers who ships and bills the goods direct to 
the subscriber. The seller pays Biddle 
Company a brokerage commission’ on the 
sale and this is credited to the subscriber 
in reduction of the subscription price 
agreed to be paid for Biddle Company’s 
service. About fourteen per cent of the sub- 
scribers receive cash remittances after their! 
subscriptions have been completely paid for 
by the crediting of commissions. 
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{Fee payment above buyer’s subscrip- 
tion price invalid} 


The Commission has found that Biddle 
Company does not act for the sellers but 
only for its subscribers. In my opinion 
this finding can not be sustained. Biddle 
Company performs a regular brokerage 
service for the sellers and receives the same 
fee as they pay other brokers for a similar 
service. The fact that in many instances 
Biddle Company selects the seller, since 
the subscriber frequently does not desig- 
nate from whom to buy, shows clearly that 
Biddle Company performs a service for the 
seller. It performs a further service in 
bringing the seller’s products and prices to 
the attention of the subscribers, even 
though no sale immediately results. Biddle 
‘Company also performs a service for the 
buyer by supplying market information in 
addition to the purchasing service when an 
order is placed. Unless the statute forbids 
it, there could be no objection to the Biddle 
Company getting the customary brokerage 
from the seller and also a fee from the 
buyer, since the parties know that it is to 
be compensated by both. In other words, 
if Biddle Company kept the commissions 
paid by the sellers, the statute would not 
forbid it. It would be within the exception 
“for services rendered.” Section 2(c) of 
the Robinson-Patman Act (49 Stat. 1526), 
though ungrammatically phrased, expresses 
the intention to forbid a seller from paying 
a brokerage fee to a buyer or his ageni 
unless the payee renders some service to 
the seller. Its object is to prevent unfair 
competitive conditions which are created 
when a buyer gets a lower price than com- 
petitors in the guise of a.commission naid 


[755,181] Federal Trade Commission 


Supreme Court of the United States, 


May 16, 1938. 


Vv. 


to the buyer or to some agent or dummy. 
In my opinion it was not intended to elim- 
inate such a business as the Biddle Com- 


pany does for 86 per cent of its subscribers. 


Their goods cost them>as much as their 
competitors would pay for the same goods. 
In addition, they pay something to Biddle 
Company for the service it renders them. 
In effect the arrangement is that the Biddle 
Company will charge for its informational 
and purchasing service the difference be- 
tween what it collects from sellers as brok- 
erage on orders placed by the subscriber, 
and the monthly subscription price. This 
means that different subscribers pay differ- 
ent sums for the Biddle service and the less 
they order through the Biddle Company 
the more they pay for informational and 
purchasing service, but I see nothing in 
the statute forbidding that. Only when the 
Biddle Company pays over brokerage fees in 
excess of the subscriber’s subscription price 
does the buyer get a discriminatory rebate 
which gives him an advantage over a com- 
petitor who does not take the Biddle serv- 
ice. It seems to me that the statute should 
be construed to forbid Biddle Company’s 
method of doing business only with respect 
to the 14 per cent of its customers wha 
really get a price reduction on the goods 
through the commissions paid Biddle Com- 
pany by the sellers. Such a construction 
will save a legitimate and useful business 
which has existed for half a century, and 
one which I do not believe Congress in- 
tended to outlaw bv the statute in question. 


I think the order of the Commission 
should be vacated except in so far as it for- 
bids the Biddle Company from paying over 
to a subscriber any excess of commissions 
above the subscription price of the service. 


Goodyear Tire & Rubber Company. 
No. 756. October Term, 1937. Decided 


On Writ of Certiorari to the Circuit Court of Appeals for the Sixth Circuit. 


Neither the discontinuance of discriminatory practices prohibited by a cease and 
desist order of the Federal Trade Commission issued prior to the Robinson-Patman 
amendment to the Clayton Act nor the enactment of that amendment renders the con- 
troversy moot and the function of the Circuit Court of Appeals to determine whether 
or not the practice violated the original Act is not affected. 


[Discrimination prohibited} 
PER CurIAM. In September, 1933, the 


Federal Trade Commission charged re- 
spondent, The Goodyear Tire & Rubber 
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Company, with the violation of Section 2 
of the Clayton’ Act ((15"Us"S/"@"13)iia 
selling tires, tubes, etc. to Sears, Roebuck 
& Company at discriminatory prices. Re- 
spondent. invoking the first proviso in 
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Section 2,‘ contended that its contracts 
with Sears, Roebuck & Company for sales 
involving lower net prices than those 
charged to independent dealers were inade 
because of the great difference in the 
quantities sold. After hearing, the Com- 
mission ruled that it did not consider a 
difference in price to be on account of 
quantity unless it was based. on a difference 
in cost. and was reasonably related to and 
approximately no more than that differ- 
ence. In March, 1936, the Commission 
issued an order requiring respondent to 
desist from discriminations in prices as 
described. 


[Amendment of Clayton Act] 


Pending the hearing in the Circuit Court 
of Appeals of respondent’s, petition for 
review, the Congress amended Section 2 
of the Clayton Act. :Act of June 19, 1936, 
c. 592, 49 Stat. 1526. The first proviso 
was amended to read as follows: 

“Provided, That nothing herein contained 
shall prevent differentials which make only due 
allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the 
differing methods or quantities in which such 
commodities are to such purchasers sold or de- 
livered:”’ 


{Discontinuance of the practice] 


Thereupon, respondent informed the 
Circuir Court of Appeals that in view of 
this provision respondent had ceased to 
manufacture tires for Sears, Roebuck & 
Company under the terms of its existing 
contract; that, to dispose of the stock on 
hand, the parties had made a new price 
arrangement designed to conform to the 
new law; and that within the year all 
transactions between respondent and 
Sears, Roebuck & Company ceased and 
obligations- were terminated by mutual 
releases. 92 F. (2d) 677, 679. 


[Circuit court decree] 


Considering that there was no controversy 
between the parties as to the illegal character 
of respondent’s practices under the amended 
Act, the Circuit Court of Appeals con- 
cluded that the case had become moot. 
In that view the court set aside the order 
of the Commission and remanded the case 
“but without direction to the Commission 
to dismiss the complaint and without 
prejudice to its filing a supplemental com- 
plaint in the original proceeding if under 
Section 2 of the amendatory act this may 


i That proviso, in the original Act, was as 
follows: ' 

“Provided, That nothing herein contained 
shall prevent discrimination in price between 
purchasers of commodities on account of dif- 
ferences in the grade, quality, or quantity of 


now be done” as to which the court ex- 
pressed no opinion. /d., p. 681. 


' Relief sought] 


Both the Commission and the respondent 
<Ontended below, and contend here, that 
the case has not become moot. While they 
disagree in their reasoning, they come to 
the same conclusion upon this point, and 
both ask that the case be remanded to the 
Circuit Court of Appeals with directions to 
determine it upon the merits. We think 
that their conclusion is correct and that 
the remand should be made. 


{Prior orders not affected by amendment] 


Section 11 of the Clayton Act (15 U.S.C. 
21) provides that whenever, the Commis- 
sion has reason to believe that any person 
is violating or has violated the provisions 
of the Act, and upon hearing’so finds, the 
Commission shall issue an order requiring 
such person to cease and desist from such 
violations. In case of failure to obey its 
order, the Commission may apply to the 
Circuit Court of Appeais for enforcement. 
And anyone required to cease and desist 
from a violation charged may seek review 
in the Circuit Court of Appeals, praying 
that the order be set aside. The provi- 
sions of the Act of June 19, 1936, show 
clearly that the orders of the Commission 
entered before its passage are to remain in 
effect. Section 2 of that Act provides that 
nothing therein contained shall “affect 
rights of action arising, or litigation pend- 
ing, or orders of the Federal Trade Com- 
mission issued and in effect or pending on 
review, based on section 2 of said Act of 
October 15, 1914; prior to the effective date 
of this amendatory Act.” 


[Controversy not moot on discontinuance] 


Discontinuance of the practice which the 
Commission found to constitute a violation 
of the Act did not render the controversy 
moot. United States v. Trans-Missouri 
Freight Association, 166 U. S. 290, 309, 310; 
Southern Pacific Company v. Interstate Com- 
merce Commission, 219 U. S.° 433, 452; 
Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498, 514- 
516; National Labor Relations Board vw. 
Pennsylvania Greyhound Lines, decided Feb- 
ruary 28, 1938; Guarantee Veterinary Co. v. 
Federal Trade Commission, 285 Fed. 853, 859. 
860; Chamber of Commerce v. Federal Trade 
Commission, 13 F. (2d) 673, 686, 687. The 


the commodities sold, or that makes only due 
allowance for difference in the cost of selling 
or transportation, or discrimination in price 
in the same or different communities made in 
good faith to meet competition;’’ 


i 55,181 


490 


‘Court Decisions 


‘General Talking Pictures Corp. v. De Marce 


Commission, reciting its findings and the 
conclusion that respondent had violated 
the act, required respondent to cease and 
desist from the particular discriminations 
which the order described. That is a con- 
tinuing order. Its efficacy, if* valid, was 
not affected by the subsequent passage or, 
the provisions of the amendatory Act. As' 
a continuing order, the Commission may’ 
take proceedings for its enforcement if it 
‘is disobeyed. But under the statute re-, 
spondent was entitled to seek review of, 
the order and to have it set aside if found 
to be invalid. The question which both: 
parties sought to have the Circuit Court 
of Appeals decide was whether respondent’s; 
conduct was a violation of the original 
‘statute, Upon the conclusion that it was 


such a violation, the Commission based its 
order. Neither the transactions subsequent 
to that order nor the passage of the 
amendatory Act deprived the respondent 
of its right to challenge the order and to 
have its validity determined or the Com- 
mission of its right to have its order main- 
tained if validly made. 


[Reversal of circuit court decree) 


The decree of the Circuit Court of :Ap- 
peals is reversed and the cause is remanded 
to that court for a determination of the 
merits. 

It is so ordered. 

Mr. Justice SToNE, Mr. Justice CARDozo and 
Mr. Justice REep took no part in the con- 
sideration and decision of this case. 


Sd 


[55,182] General Talking Pictures Corporation v. John DeMarce. 
Minnesota Supreme Court. Filed May 27, 1938. 


A “tying agreement” in a lease of motion picture apparatus requiring that lessee 
purchase repair parts from the manufacturer lessor may be necessary to effect satisfac- 
tory servicing of the lessee, and whether or-not the restriction unreasonably restrains 


‘trade becomes a question of fact. 


The determination of issues arising under the Federal Anti-Trust statutes, whether 
raised by way of attack or in defense, is a matter exclusively within the jurisdiction of 


the Federal courts under the statutes. 
Opinion 
[History of the case] 


Hott, Justice. This is an appeal from a 
judgment in favor of plaintiff in an action 
to recover on past due promissory notes 
executed by defendant to plaintiff under 
and pursuant to a contract for the lease 
of certain talking motion picture projecting 
equipment, and for attorneys fees. The 
trial was to the court. There being no 
settled case or bill of exceptions, the only 
inquiry is whether the firidings sustain the 
conclusions of law. 


[Statement of facts] 


Plaintiff, a New York corporation, is a 
manufacturer of sound reproducing equip- 
ment. Defendant operates a moving pic- 
ture theatre in Benson, Minnesota. In 
October, 1930, the parties‘ entered into a 
contract under which defendant, for a con- 
sideration, was licensed to use one of plain- 
tiff’s machines. As part of the transaction, 
‘defendant also executed installment notes 
according to which payment was to be. 
made. Both contract and notes were pre- 
pared by plaintiff in New York, sent to and 
signed by defendant in Benson and re- 
turned to plaintiff in New York for execu- 
tion. Thereafter the equipment was shipped 
and installed by plaintiff’s engineers. 
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[Defense contentions] 


Defendant sought to avoid liability for 
the following reasons, inter alia: (1) A 
prior rescission; (2) false and fraudulent 
representations inducing the contract; (3) 
coercion by threat of litigation; (4) ille- 
gality of the contract because in restraint 
of trade in violation of the Sherman Anti- 
Trust and Clayton Acts. He further coun-; 
terclaimed, under purported authority of 
the Anti-Trust Laws, for treble the amount 
of damages alleged to have been suffered 
by him in his business, for the asserted’ 
violation thereof. The trial court found 
adversely to the defendant on all the is-. 
sues and made findings of fact and con- 
clusions of law against him. Except as to 
the claim involving violation of the, Anti-, 
Trust Laws, the determination of the trial 
court was final, and has been so considered 
by counsel. That issue alone presents the’ 
question to be decided on this. appeal. 


{Alleged anti-trust violation] 


x 
The following provisions of the contract 
are attacked as “tying agreements” re- 
straining trade in violation of the federal 
laws: (Clayton Act, §3, 15 USCA §14). 
“g. The Exhibitor shall not obtain any addl- 


tional renewal, spare or assembled.parts for the 
Equipment otherwise than through the Company 
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and the Company agrees to furnish and supply 
the same upon the terms above set forth. : 

“The Exhibitor shall keep, maintain and op- 
erate the Equipment together with any renewals 
or replacements thereof in such manner as may 
be from time to time prescribed by the Company 
and only by such persons whose efficiency is 
first certified by the Company, and the Exhibitor 
shall not remove, shift, alter, change, modify, 
add to, take anything from or use any other 
device with the Equipment, or any part thereof 
in the reproduction of sound, or break any seal 
‘thereon. The exhibitor may, however, take all 
‘reasonable steps consistent with the intent 
hereof to correct or repair the Equipment in the 
event of any accident or breakdown.’’ 


The appellant also cites the following para- 
graphs in support of his position: 

“12. The title to and ownership of the Equip- 
ment and of all parts or other equipment at any 
time furnished hereunder, and of all drawings, 
prints, tools and instructions®shall be and remain 
in the Company, all of which shall be returned 
to it by the Exhibitor at the expiration or sooner 
termination of this license. 

“13. The Exhibitor shall permit the Com- 
pany’s agents to have access to the Theatre at 
all reasonable hours for the purpose of in- 
stalling, examining and inspecting the equip- 
ment, and the Company will at the Exhibitor’s 
sole cost and expense make such repairs, re- 
-newals or alterations as the Company may from 
time to time deem necessary.” 

Appellant also invites attention to the 
finding that plaintiff’s agent made repre- 
sentations that if defendant bought “boot- 
leg” equipment he would be subject to 
lawsuits. 


[“Tying agreement” not of necessity 
a restraint] 


The trial court found that during the 
time that the defendant operated the equip- 
ment here involved he ordered and used 
additional and renewal parts from concerns 
other than the plaintiff's and used such 
parts on his equipment without objection 
from the plaintiff. It further found that 
defendant was not obliged to and did not 
accept the terms and conditions for the 
installation of the equipment because of 
any threat or by reason of any false and 
fraudulent representations and inducements 
made by the plaintiff to the defendant. 
Its most important finding on the branch 
of the case we are now considering was: 


“That the agreement hereinbefore set forth 
does not have a necessary and inevitable tend- 
ency to produce material and unreasonable re- 
straint of interstate commerce in violation of 
the Sherman Anti-Trust Act and the Clayton 
ACE. 


[Interstate nature of transaction] 


1. Was the making of the contract and 
the installation of the equipment an inter- 
state transaction and so subject to the 
Sherman and Clayton Acts? We answer 


that question in the affirmative. It is true 
that the findings show that the defendant 
had some preliminary negotiations with 
plaintiff's representative in Minneapolis 
but the contract had not at that.time been, 
prepared. It was subsequently made out, 
together with the notes by plaintiff, in New 
York City and mailed to the defendant and 
sent to Benson where he signed it “free 
of interference from plaintiff.” The answer 
and the findings indicate that the contract 
was then returned to New York City for 
the signature of the plaintiff. The defend- 
ant seems to have regarded the transaction 
as interstate commerce because in his 
amended answer he pleads that the contract, 
effected a substantial lessening of competi- 
tion as between the plaintiff and competing 
manufacturers in violation of the Sherman. 
Anti-Trust Law and the Clayton Act. It. 
is true that he also charges a violation of 
the Minnesota restraint of competition act 
but the counterclaim rests solely on the 
federal acts and the case seems to have 
been tried upon the theory that the con- 
tract was subject to those acts, since the 
court made no findings as to whether the 
contract violated the Minnesota Act. The’ 
making of the contract itself was obviously: 
an interstate transaction and the installa-’ 
tion of the complex and intricate equip- 
ment by plaintiff's engineers was purely 
incidental and did not remove the transac- 
tion from the field of interstate commerce. 
York v. Colley, 247 U. S. 21, 62 L. ed. 963; 
Palmer v. Aeolian Co., 46 Fed. 2nd 189, 190; 
General Talking Picture Corporation v. Shea, 
185 Ark. 777, 49 S. W. 2nd 359; Moline Furni- 
ture Works v. Club Holding Co., — Mich. —, 
274 N. W. 338. Where it requires an ex- 
pert with highly technical knowledge to 
make equipment accomplish the purpose 
for which it is sold and to satisfy the -buyer, 
this court has regarded the necessity of' 
sending such an expert into this state to 
accomplish the result as not taking the 
transaction out of the field of interstate 
commerce. Boss v. Gunderson, 18 Minn. 
183, 209 N. W. 876. It appears that the 
parties regarded the provisions relative 
to the furnishing of subsequent repairs as 
separable and inoperative since no attempt 
was made to enforce those provisions and 
repairs were furnished by competitors 
without objection. 


[Restraint a question of fact] 


2. The Supreme Court of the United 
States has repeatedly said that the restric- 
tions imposed by the Sherman Act set up 
a “standard of reasonableness.” They are 
aimed at contracts and combinations which 
by reason of intent or the inherent nature 
of the contemplated act prejudice the pub- 
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lic interest by unduly restraining competition 
or unduly obstructing the course of trade. 
Sugar Institute v. United States, 297 U. 8. 
597, 553, 80 L. ed. 859, and cases therein 
cited. The Clayton Act (15 USCA 14) 
prohibits tying agreements which substan- 
tially lessen Competition or tend to create 
a monopoly in any line of commerce. We 
think that a tying agreement which re- 
quires the lessee or purchaser of such 
equipment as here involved to purchase 
repair parts from the maker of the equip- 
‘ment is not necessarily unreasonable re- 
straint of trade. It may quite reasonably 
be necessary in order to effect satisfactory 
service to the lessee or buyer. 

“Where a practice is not inherently unlawful 
and unfair, and its legality depends upon its 
effect, the: finding that it has a dangerous 
tendency unduly to hinder competition or create 
a monopely, must be based upon its effect as 
demonstrated upon the experience of the com- 
petitors.’’ Wederal Trade Commission v. Para- 
mount Famous-Lasky Corporation, 57 Fed. 2nd 
152° 157. 


We think the effect of the tying agree- 
ments here complained of was an open 
question of fact for the trial court’s de- 
termination and that its finding adverse 
to the defendant is conclusive against him 
in the absence of a settled case which 
shows such finding not to be sustained by 
the evidence. 


[Federal jurisdiction of anti-trust 
issue exclusive | 


3. A further reason why this defense 
is not available to the defendant is want of 
jurisdiction in the state courts to consider 
this defense. § 15 Title 15 USCA provides: 

‘“‘Any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the Anti-Trust Laws may sue therefor 
in any district court of the United States * * * 
without respect to the amount in controversy, 
and shall recover threefold the damages by him 
sustained * * *,’’ 


Generally, if an act of Congress gives a 
penalty to the party aggrieved, without 
specifying a remedy for its enforcement, it 
is cognizable in state courts. Claflin v. 
Houseman, 93 U.S. 130, 23 L. ed. 833. But 
the above quoted’ provision of the Clayton 
Act; supplementing a similar one in the 
Sherman Act, has been widely construed 
by both state and federal courts to vest 


exclusive jurisdiction of issues arising un- 
der the Anti-Trust Laws in the federal 
courts alone. Blumenstock Bros. v. Curtis 
Pub. Co., 252 U. S. 436, 64 L. ed. 649; Loewe 
& Co. v. Lawler, 130 Fed. 633; Venner v. 
New York Central Ry. Co., 94 N. Y. Misc. 
671, 177 App. Div. 296, 328, affirmed Court 
of Appeals, 123 N. E. 893, 249 U. S. 617. 
The compelling reason, in view of the clear 
language of the Act is best expressed by 
the court in Loewe & Co. v. Lawler, supra: 

“Congress was dealing with a delicate problem 
when it gave us the Sherman Act, and it would 
seem to have been the thought:that since a 
subject was one over which the federal juris- 
diction was absolute, it would be well to intrust 
its exploitation to the federal judiciary.’’ 


Whether the issue is raised by plaintiff or 
a counterclaiming defendant, the result is 
the same. Pennsylvania-Dixie Cement Corp. 
v. H. Wales Lines Co., 119 Conn. 603.: 


[Conclusion] 


Defendant argues however that “the il- 
legality of any contract may be urged by 
way of defense.’ We cannot agree. 
Whether by way of attack or defense, once 
raised, the issue is the same. Its determi- 
nation in either case would require this 
court to apply federal law, the construc- 
tion of which is expressly and exclusively 
placed with the federal courts. The “ex- 
ploitation” of that “delicate problem” must 
be left to the jurisdiction of the tribunals 
designated by the government which cre- 
ated the defense, There is nothing in For 
Film Corporation v. Muller, 192 Minn. 212, 
255.N. W. 845, to the contrary. In the 
first place, the issue herein was not there 
raised. Furthermore, we but construed 
the federal decision of United States v. 
Paramount Famous-Lasky Corp., 34 Fed. 
2nd 984, 282 U. S. 30, 75 L. ed. 145, to 
mean that an arbitration clause, held il- 
legal by the court, “permeates and vitiates 
the whole contract.’ The relief here 
sought is in substance that provided by the 
Anti-Trust Laws. The fact that it is urged 
by way of defense alone does not change 
its complexion. Awarding of treble 
damages is based upon the prerequisite de- 
termination of the invalidity of the ques- 
tioned contract. The real relief is the 
determination in the first instance whether 
or not the act is violated. 

Judgment affirmed. 


[155,183] Federal Trade Commission v. Charles N. Miller Company. 
United States Circuit Court of Appeals, First Circuit. Decided June 10, 1938. 


Petition for enforcement of an order of the Federal Trade Commission. 
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L. & C. Mayers Co., Inc. v. FTC 


Modification of an order of the Federal Trade Commission to limit its prohibition of 
sales of candy, so packed that retail sales might be made by means of gaming devices, to 
sales where the packing is done with the design that retail sales be made in the prohibited 
manner is decreed, where the original order imposed liability without regard for intent. 


Modifying cease and desist order in Federal Trade Commission Complaint No. 


2826. 


Before BIncHAM, Witson and Morton, JJ. 


Opinion of the Court 


PER CurtaM: This is an application for 
the enforcement of an order of the Federal 
Trade Commission of November 14, 1936, 
‘modifying its original order of August 4, 
1936. The portions of the original order, 
so far as here material, are the two para- 
graphs in which the respondent was or- 
dered to cease and desist from 

““(1) Selling and distributing to jobbers and 
wholesale dealers for resale to retail dealers, or 
to retail dealers direct, candy so packed and 
assembled that the sales of such candy to the 
general public are to be made or are designed 
to be made by means of a lottery, gaming device, 
or gift enterprise; 

“(2) Supplying to or placing in the hands of 
wholesale dealers and jobbers or retail dealers 
packages or assortments of candy which are 
used or are designed to be used, without altera- 
tion or rearrangement of the contents of such 
packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or 
distribution of the candy or candy products con- 
tained in said assortment to the public;”’ 


In the modified order they read as fol- 
lows: 

“(1) Selling and distributing to jobbers and 
wholesale dealers for resale to retail dealers, or 
to retail dealers direct, candy so packed and 
assembled that sales of such candy to the gen- 
eral public are to be made or may be made by 
means of a lottery, gaming device, or gift 
enterprise; 

“(2) Supplying to or placing in the hands of 
wholesale dealers and jobbers or retail dealers 
packages or assortments of candy which are used 
or may be used, without alteration or rearrange- 
ment of the contents of such packages or assort- 
ments, to conduct a lottery, gaming device, or 
gift enterprise in the sale-or distribution of the 
candy or candy products contained in said assort- 
ment to the public:”’ 


[Grounds for objection] 


The respondent objects to the modified 
order on the ground that it renders the 


company subject to being neld in contempt 
for the acts of parties over whom it would 
have no control. 


[Intent behind sale controlling] 


This case differs in no respect from the 
one before the Court of Appeals in the 
Seventh Circuit, in Federal Trade Commis- 
sion v. A. McLean & Son et al., 84 Fed. (2d) 
910 (certiorari denied, 299 U. S. 590), in 
which the court held that an order like 
the modified one here in question was too 
broad. It was there said: 

“We are convinced, however, that paragraphs 
(1) and (2) of the cease and desist order are 
too broad in that they prevent the sale and 
distribution to jobbers and wholesalers for resale 
to retailers of any candy so packed and 
assembled that retail sales may be made by 
means of a lottery, or gaming device. This 
clearly would prevent the sale of any candy 
which might afterwards be sold by the retailer 
‘by means of a lottery, gaming device or gift 
enterprise. Obviously, this was not the intention 
of Congress, and we think it was not the inten- 
tion of the Commission. We have therefore 
‘stricken the word ‘may’ from paragraphs (1) 
and (2) of the orders and substituted the words 
‘are designed to,’ and as thus modified, the 
orders of the Commission are affirmed, and re- 
spondents, their officers, directors, agents, repre- 
sentatives and employees are hereby ordered 
to comply therewith.’’ 


[Conclusion] 


We approve the decision in the McLean 
case and strike the word “may” from para- 
graphs (1) and (2) of the modified order 
and in its place substitute the words “are 
idesigned to.” With these modifications, 
the order of the Commission is affirmed 
and the respondent, its officers, directors, 
agents, representatives and employees are 
hereby ordered to comply therewith. 


[55,184] L. & C. Mayers Co., Inc. v. Federal Trade Commission. 
United States Circuit Court of Appeals, Second Circuit. Decided June 6, 1938 


Petition to review and set aside an order of the Federal Trade Commission. 


Federal 


Trade Commission seeks an enforcement order. 
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False representations concerning the 


in its catalogues by a jewelry company w 


wholesale character of the business, made 
hich makes sales not for resale, constitute 


unfair competition where they effect a diversion of trade from competitors by causing 
purchasers to presume that the quoted sgles prices are wholesale prices. 


Manton, L. Hanp, and A. N. Hann, Circuit Judges. 


[Counsel] 


Kurzman & Frank, Attorneys for Petitioner. 
Sidney Newborg, John C. Gall, of Counsel. 
W. T. Kelley, Chief Counsel, Federal Trade 


Commission. Edward L. Smith, James WwW. 
Nichol, ‘Special Attorneys, Attorneys for Re- 
spondent. 


Felix H. Levy, Amicas Curia on behalf of the 
American Natl. Retail, Jewelers Asso. in sup- 
port of the Commission’s order. 


[The petitioner] 


Manton, Circuit Judge. Petitioner is in 
the business of selling jewelry in interstate 
‘commerce and the respondent has ordered 
it to cease and desist, in connection with 
its sales and offers of sale, from represent- 
ing itself in its catalogues and in other 
ways to be a wholesaler of jewelry. 


[Nature of catalogues] 


The evidence shows that the petitioner 
sent out catalogues in which many of the 
articles offered for sale were pictorially and 
descriptively represented. These were sent. 
‘chiefly to industrial concerns, co-operative 
‘buying bureaus, state and local govern- 
ments and purchasing clubs. On the covers 
of such catalogues and at various places 
therein, the petitioner referred to itself as 
“Wholesale Jewelers.” The articles were: 
set forth in the catalogues at so-called list 
prices from which the purchasers were al- 
lowed a discount of 53% in order to find 
out the cost to them of each item. The 
catalogues specifically stated that list prices 
are not to be confused with retail prices 
and that the former term is used in order 
to permit prices to be quoted on which 
only one discount has to be computed. 
“The catalogues also stated that if one pur- 
chased goods at lower prices at any other 
wholesale jewelers, the difference would 
be refunded within 30 days. 


[The purchasers] 


The stipulation of facts divides the pur- 
chasers from the petitioner into seven 
classes. The cease and desist order in- 
cludes but three of these groups, which are 
as follows: 

(1) Sales to industrial concerns, public 
utilities, banks and other similar organiza- 
tions of articles not for resale but for use 
by such organizations where the sales are 
not in quantity lots; 

(2) Sales to industrial concerns, public 
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utilities, banks and other similar organiza- 
tions buying merchandise not for resale 
but for the benefit of their employees, the 
merchandise being shipped by respondent 
directly to the employee for whom the 
merchandise is ultimately intended or to 


the organization purchasing the same, the 


organization paying the respondent there- 
for with its check and obtaining reimburse- 
ment from the employees, or the employee’s 
money orders or personal checks being| 
forwarded to the respondent by the organ- 
ization making the purchase. 

(3) Sales to mutual buying clubs main- 
tained by fraternities, colleges or univer- 
sities and to the employees of industrial 
public utility or similar organizations of 
articles purchased for the purpose of ob- 
taining benefits in price and otherwise of 
such buying, where the merchandise pur- 
chased by such purchasers is not resold, 
but is applied to their own use or to the 
use of members of such organizations. 

The order also sets forth a fourth group 
which prohibits sales not in quantity lots 
to individuals where the goods are not to 
be resold. Apparently this was intended 
to apply to a strictly retail type of business. 


[Findings of FTC] 


The gravamen of the complaint in this 
proceeding is unfair competition in selling 
at retail. The respondent has found that 
the petitioner represents itself to the pur- 
chasing public as selling at wholesale prices 
and that these prices are higher than the 
usual and customary prices charged by 
wholesalers of jewelry to purchasers there- 
of; that this deceived the retail buying 
public.and so unfairly diverted trade to the 
petitioners from competitors who truthfully 
described their status. If the petitioner 
was doing purely a wholesale business, as 
it contends, there could be no unfair com- 
petition with retailers since the purchasers 
would have the wholesale field from which 
to buy and would not need to pay peti- 
tioner’s higher prices or buy at retail at all. 


[Nature of wholesale business] 


As a description of what constitutes a 
wholesaler, the Commission says: 


“A wholesaler of jewelry is one who sells to 
the trade for resale and seldom, if ever, to the 
purchasing public, with the exception that sales 
to industrial concerns, public utilities, banks 
and other similar organizations, which purchase 
in quantity lots, i. e., simultaneous sales of 
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more than one of a given item, not for resale, 
but for use by such organizations, are consid-: 
ered as wholesale transactions.- It is the char-! 
acter of sales to the trade that makes and 
distinguishes a wholesaler.’’ 


There is testimony of experts which justi- 
fies this definition of a wholesaler. This 
court in Great A. & P. Tea Co. v. Cream 
O’Wheat (227 Fed. 46) and Mennen Co. v. 
Fed. Trade Comm. (288 Fed. 774) has ruled 
in like effect. 


[Theory of case] 


The theory of the Commission’s com- 
‘plaint is that the company sells to ultimate 
consumers; that in aid of such sales it uses 
catalogues designating itself as a whole- 
valer and that the purchasing public regards 
it as such—one selling to retailers at a 
price lower than the price at which the 
retailer sells; that consumers infer from 
this representation that they are buying 
at the prices at which retailers purchase, 
thereby saving an amount equal to the 
retailer’s profit, and that the price as fixed 
in the catalogues are wholesale prices; but 
such is not the fact and the consumer 
purchaser is thereby deceived. 

[Representations constitute unfair 
competition] 


_The groups to whom the petitioner is 
directed not to sell representing itself as a 
“wholesaler” are consumers. There is evi- 
dence to justify the finding that the prices 
at which the petitioner sold were higher 
than normal wholesale prices. We will not 
disapprove a finding based upon conflicting 
evidence. F. T. C. v. Winsted Hosiery Co., 
258 U. S. 483; F. T. C. v. Standard Education 
Society, 302 U. S. 112. Since the jewelry 
was sold to customers “not for resale,” 
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they are the ultimate purchasers. The evi- 
dence of experts as well as of other 
manufacturers and jewelers justifies the 
conclusion of the respondent that the peti- 
tioner was not a wholesaler. Such false’ 
and misleading representations which have. 
a tendency and capacity to induce the pur- 
chase of petitioner’s products in preference 
to. the products of others (competitors), 
constitutes unfair competition within the 
meaning of §5 of the Federal Trade Com- 
mission Act (38 Stat. 719; 15 U. S. C. A; 
45), F. T. C. v. Royal Milling Co., 288 U. S. 
212; Brown Fence & Wire Co. v. F. T. C., 
64 Fed. 2, 934, 936 (C. C. A. 6). 


[Public interest involved] 


Petitioner contends that there is no pub- 

interest involved and therefore the 
order should not be approved. It is in 
the interest of the public to prevent the 
sale of commodities by the use of false and 
misleading statements and representations. 


‘United States v. Winsted Hosiery Co., 258 


U. S. 483, 494; F. T. C. v. Balme Co., 23 
Hed 2)? 615;,.6205 (Ce CasA: 2)e tindeedya 
representation may be unlawful under §5 
although the trader makes it innocently. 
F. T. C. v. Algoma Lumber Co., 291 U. S. 
67, 81. It is not necessary that the product 
so misrepresented be inferior or harmful 
to the public; it is sufficient that the sale 
of the product be other than as repre- 
sented. F. T. C. v. Royal Milling Co., supra. 


[Enforcement of FTC order] 


The order is affirmed and the order of 
enforcement is granted... 


[55,185] Federal Trade Commission v. Standard Education Society, et al. 


United States Circuit Court of Appeals, Second Circuit. 


Decided June 13, 1938, 


The lower Court may enjoin individual respondents from engaging in unfair repre- 
sentations when the restraint is necessary to carry out the theory of the Supreme Court 
in reversing the original decision, as withdrawal of the appeal from the particular portion 
of the lower Court’s order does not except the individual respondents from the general 
prohibition against unfair practices so far as the respondent corporation is concerned. 


Complying with the decision of the Supreme Court of the United States, reported at 
55,170. Upholding Federal Trade Commission Complaint No. 1574. 5 


L. Hanp, Swan, and Cuase, Circuit Judges. 


[Decree intended to carry out theory of 

higher court] 

PER CURIAM: The respondents insist 
that the tenth paragraph of: our order 
should be left unchanged, and that by en- 
joining the individual respondents in re- 


spect of the conduct there forbidden, we 
have added to the mandate of the Supreme 
Court. We acknowledge that verbally this 
may be true; the Solicitor-General with- 
drew the appeal from our modification of 
the tenth paragraph of the Commission’s 
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order and the opinion ot the Supreme 
Court declared that it would for this reason 
not be touched. However, not to enjoin 
the individual respondents so far as the 
corporation is enjoined, would falsify the 
whole theory of the Supreme Court, which 
reversed_us for not including them pari 
passu with the corporation. By abandoning 
the appeal from the tenth paragraph all 
that was meant was that the conduct there- 
in specified which we had ebsolved might 
remain absolved; not that the general ap- 
peal from our release of the individual 


respondents should except that part o? the 
corporation’s conduct which both the.Com- 
mission and we had condemned in~that 
paragraph. It is true that a lower court 
must not undertake to change by one jot 
the decision of the court above; but for 
that very reason it should try to under- 
stand it; and to adhere to a purely verbal, 
construction which will defeat its obvious 
intent, is not a way to do so. For these 
reasons we have signed the Commission’s. 
order, and denied the respondents’ motion 
for resettlement. 


[]} 55,186] Schenley Products Co., et al. v. Franklin Stores Co. 


Court of Errors and Appeals of New Jersey. Decided May 17, 1938. 


100, 199 Atl. 402. 


124 N. J. Eq. 


Appeal from the New Jersey Court of Chancery. 


Proof of ownership of trade-marks need not be offered in an action by a distributor 


of trade-marked products to enjoin a retailer from selling below the prices fixed in 
minimum resale price contracts under the New Jersey Fair Trade Act where the dis- 
tributor, although not a party to the agreements, is damaged by the knowing violation, 
and the trade-marks, name, and brand of the product are attached to the pleadings. 


Whiskey is a “subject of commerce” within the meaning of the New Jersey Fair 
Trade Act and that statute and statutes which prohibit the removal of trade-marks from 
liquors are not in conflict and will be construed together where the United States Su- 
creme Court, with knowledge of existing laws, has sustained the application of a similar 


Fair Trade Act to liquor products. 


Minimum resale price contracts established under the Fair Trade Act are not invalid 
for want of consideration and their enforcement is not prevented by allegations of lack 


of mutuality and certainty. 


The Chief Justice, TRENCHARD, HEHER, and Persxts, Justices, DEAR, WOoLFSKEIL, RAF- 


FERTY, and WALKER, Judges, concur. 
FlctD and Wetts Judges, dissent. 


| Counsel | 
Carey & Lane, of Jersey City (Harry Lane, 


of Jersey City, of counsel), for appellants. 
Louis B. Englander, of Newark, for re- 


spondent. ae 
[Statement of Case] 


RAFFERTY, Judge. This is an appeal from 
a decree in chancery dismissing the amend- 
ed and supplemental bills of complaint of 
appellants and awarding counsel fee, etc. 

Complainants below sought, among other 
things, to enjoin defendant from advertis- 
ing, offering for sale, or selling, certain 
whiskies, generally referred to as “Schen- 
ley’s Products,” at a price below that fixed 
for said products in agreements entered into 
between certain distributors and retailers 
pursuant to the provisions of chapter 58, 
12, Ih RG, I, Sy sy, IEG), Geeks te 
56:4-6, N. J. St. Annual 1935, § 217-13 to 
217-17. Respondent is not a party signa- 
tory to any of these agreements but, it is 
alleged, was advised of their existence. Nor 
was Schenley Products Company, a cor- 
poration, etc., a party to any agreement, 
but it alleges itself to be a person damaged 
bv the acts complained of. 
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Parker, Case, Boning, and Donces, Justices, 


Het- 


[Dismissat by lower court] 


The learned Vice Chancellor dismissed 
the action because “The foundation of the 
action is a contract made by or on behalf 
of the owners of the brands” and “the fail- 
ure of the pleader to disclose who is the 
owner of any of the brands or who is the 
producer of the whiskey, or in whose be- 
half thé contract was made.” 


[Lower court in error] 


In this it is clear that the learned Vice 
Chancellor fell into error. A reading of 
the statute discloses no such requirement 
as thus laid down. It provides merely that 
no contract shall be deemed in violation of 
any law of this State for the reason that 
the buyer agrees not to resell a commodity 
bearing the trade-mark, brand, or the name 
of the producer or owner of such commod- 
ity and which is in fair and open competi- 
tion with commodities of the same general 


class produced by others, except at the 


price stipulated by the vendor, or where 
the vendee or producer shall require, in de- 
livery to whom he may resell such com- 
modity, an agreement that the purchaser 
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will not, in turn, resell except at the price 
stipulated by such vendor or vendee. The 
act further provides that wilfully and know- 
‘ingly advertising, offering for sale, or sell- 
ing, any commodity at less than the price 
stipulated in any contract entered into pur- 
suant thereto, whether the person so doing 
is Or is not a party to such contract, is un- 
fair competition and is actionable at the 
suit of any person damaged thereby. 


[The fair traae agreement] 


The amended and supplemental bills of 
complaint filed herein are framed within 
the statute and without doubt should have 
been retained in the court below and de- 
fendant required to plead thereto. The 
pleadings set forth imply an agreement be- 
tween Gillhaus Beverage Company, Inc., a 
corporation of the State of New Jersey, a 
distributor, as seller, and one Lutz, a re- 
tailer, as buyer, not to resell specified trade- 
marked liquors except at the prices stipu- 
lated by the vendor Gillhaus, etc., and, that 
respondent wilfully and knowingly adver- 
tised, offered for sale, or sold, the commod- 
ity at less than the prices set down in such 
contract, to the damage of the parties ap- 
pellant. 


[Trade-mark owner need not institute action] 


To assert that the contract must be made 
by or on behalf of the owner of the trade- 
mark or brand, or by or on behalf of the 
producer of the commodity bearing the 
trade-mark or brand, is to import into the 
statute that which is clearly not within its 
provisions and that which is unnecessary to 
its operation, In the case of Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
POO MUMS MH IS8 5 7mSe Cte 139 role em idgel09; 
106 MASAIE “RY 1476, a decree vot the!state 
courts of Illinois sustaining the validity of 
the Fair Trade Act of that state, Smith- 
Hurd Stats. c. 121%, § 188 et seq., was af- 
firmed, and the United States Supreme 
Court, in setting forth the facts, stated 
(page 141): “Appellee is a dealer in alco- 
holic beverages at wholesale. It buys the 
products here in question from the pro- 
ducers, The whiskies bear labels and trade- 
marks, and are in fair and open competition 
with commodities of the same general class 
produced by others.” The limitation of the 
statute is that the commodity itself or the 
label or content of the commodity shall 
bear “the trade-mark, brand, or the name of 
the producer or owner” of the commodity. 
Re SeO3 74696425) Ne a St Amina O35: 
§ 217-13. The pleadings filed below -were 
within this limitation copies of the trade- 
mark, name, and brand of the commodity 
being attached to the pleadings as exhibits 
and the appropriate registration thereof be- 
ing sufficiently alleged. 


Whether the owner of the trade-mark, 
etc., or the producer of the commodity 
might successfully claim damage resulting 
to it because of the existence of such a con- 
tract as is here involved is not a question 
presently before us nor do we make any ex- 
pression with respect thereto. 

[Complainants proper parties] 


Nor is the expression by Mr. Justice Bo- 
dine in the case of Johnson & Johnson et al. 
v. Weissbard et al., reported in 121 N. J. 
Eq. 585, 191 A. 873, page 874, that “the in- 
tent of the act is not to prevent a resale 
of merchandise, but a destruction of the 
producer’s good will * * *” to be considered 
as settling the legislative intent to the ex- 
clusive purpose suggested by the court be- 
low... The title of the act, challenged here 
as being defective because not giving notice 
of the effect of the legislation, etc., clearly 
states that distributors as well as trade- 
mark owners are to be protected by the 
legislation. The title reads, “An Act to 
protect trade-mark owners, distributors 
and the public against injurious and un- 
economic practices in the distribution of 
articles.of standard quality under a distin- 
guished trade-mark, brand or name.” This 
unambiguous language, within the facts of 
this case, does give notice of the effect of 
the legislation and imparts to the text of 
the statute an application sufficiently broad 
in scope to include complainants below and 
to justify their position as proper parties 
complainant. 

[Construction of statute] 


‘ihe statute, Ra S: 1937, 56:4-5;)N. Je ot. 
Annual 1935, § 217-13, gives approval to 
contracts which provide that “the buyer 
will not resell * * * except at the price stip- 
ulated by the vendor.” Like approval is 


given to contracts wherein “the vendee or 
‘producer require” that his vendee shall not 


resell “except at the price stipulated by 
such vendor or such vendee.’”’ ‘The lan- 
guage thus used by the legislative body, no 
contrary intention appearing, will be given 
its ordinarily accepted meaning and will 
not be construed as limited to a particular 
class. Indeed, to state that the vendee of 
a commodity may require his vendee not 
to resell, etc., quite definitely informs that 
others than the owners of the brands or 
the producers of the commodity were with- 
in the legislative mind and were to have 
the advantages afforded by the statute. 
[Constitutionality of similar statute | 


Tt is argued that expressions by the 
courts that a retailer may remove the trade- 


‘mark from the commodity and thereby 


relieve against the statute are not applica- 
ble to liquor because liquor Jaws bar such 
removal. Johnson & Johnson et al. v. Wetss- 
bard et al. ,supra.; Old Dearborn Distributing 
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Co. v. Seagram-Distillers Corp., supra. The 
term ‘commodity” is declared in the statute 
to mean “any subject of commerce.” R. S. 
1937, 56:4-3, N. J. St. Annual 1935, § 217-16. 
Certainly whiskey is a subject of com- 
merce. But we see no conflict here. The 
statutes being im pari materia and not in con- 
flict are to be construed together. It is a 
sufficient answer that the statutes and regu- 
lations promulgated thereunder, cited by 
respondent, prohibiting the removal of the 
trade-mark or label from whiskies and like 
products, antedated the decision of the 
United States Supreme Court in Old Dear-. 
born Distributing Co. v. Seagram-Distillers 
Corp., supra. It must be presumed that the 
Supreme Court took judicial notice of the 
state of law existing at the time of the adop- 
tion of the opinion in that case, a like com- 
modity being involved, and, notwithstanding, 
declared the Illinois statute, there under 
consideration and substantially identical 
with our own, as a proper and constitu- 
tional exercise of legislative power. 

Lacking the question of constitutional 
right, we.cannot here be concerned with 
the policy of the law as urged by respond- 
ent, this being a matter for the Legislature 
exclusively. 


[Legislative approval of price-fixing] 
It is contended by respondent that the 
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contract between Gillhaus, etc., and Lutz, 
hereinbefore referred to, is invalid because 
‘of lack of consideration and is unenforce- 
‘able in equity because of lack of mutuality 
and certainty. Price-fixing contracts such 
as the one under consideration are author- 
ized by the statute here in question and 
have received judicial sanction. Old Dear- 
born Distributing Co. v., Seagram-Distillers 
Corp., supra.; Johnson & Johnson et al. v. 
Weitssbard et al., supra. 


[Conelusion] 


We have fully considered the other mat- 
ters urged in support of the decree. It is 
‘our conclusion that the pleadings filed. in 
this cause set forth a case for equitable’ re- 
lief and that the decree of the courts below 
dismissing the action and awarding coun- 
‘sel fee, etc, mist he reversed. 


[Decree reversed] 


The decree is reversed. 
For affrmance: Justices PARKER, CASE, 


‘Bovine, and Donces, and Judges HErrFIevp, 


and WELLS—6. j 

For reversal: The Chief Justice, Justices 
TRENCHARD, HEneER, and Persxig, and Judges 
DEAR, WOLFSKEIL, RAFFERTY 2nd WALKER—8. 


Steiner Sales Company v. Schwartz Sales Company. 


Filed May 31, 1938 


Appeal from the District Court of the United States for the District of Utah. 


Provisions of a license agreement which impose restrictions upon the rights of a 
patent licensee do not constitute a violation of the Federal Anti-Trust statutes where 
they place no restrictions beyond those to which the patentee has a right under his, 
lawful patent monopoly, under which the patentee may inhibit the use, manufacture, or 
‘sale of the patented device by other parties. 


An agreemerft by a patent licensee, restricting his purchases of the patented device 
to purchases from manufacturers authorized by the patentee for the duration of the 
patent, is a lawful protection of the rights of the patentee and imposes no restrictions 
beyond those which inure to his lawful monopoly. 


[*Plaintitf, a marutacturer of continuous 
towel cabinets, brcaght suit for a declara- 
tory judgment against defendant Company, 
a manufacturer of a similar product, chal- 
‘lenging the validity of patents owned by 
defendant and the validity of contracts be- 
tween defendant patentee and its licensees, 
which plaintiff alleged violate Section 1 of 
the Sherman Act and Section 3 of the Clay- 
ton Act. By the terms of the license 
agreements defendant patentee leased the 
use of his inventions and of the improve- 
‘ments to the licensees for the term of the 


[* The bracketed matter is a digest of the facts; 
of the case, and of such portions of the opinion not! 
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‘strictions are imposed under 


-patentee, 


existing patent and of tuture patents, The 
use of the inventions is restricted to the li-. 
censees’ own businesses, and’ further fe- 
which the 
licensees agree not to contest the validity 
of any patent upon the article which may 
be obtained by defendant patentee at any 
time, and to purchase the cabinets from 
manufacturers authorized to vend by the 
The trial court ruled that the: 
contested patents were invalid and that, 
due to this invalidity, the licenses violated 
the provisions of the Clayton Act. From 


een A scope of TRADE REGULATION RE- 
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‘the decision defendant 
peal. 


[The court, after reversing the findings 
of the trial court as to the validity of cer- 
tain of the patents, reconsiders the license 
agreements in regard to their propriety un- 
der the Anti-Trust: statutes. ] 


[Rights of patentee under Clayton’ Act}. 


Section 3 of the Clayton Act does not 
impinge upon the lawfut moropoly granted 
to a patentee, namely, the exclusive right 
to manufacture, use and vend the patented 
device. It does not prohibit him from in- 
hhibiting the manufacture, use or sale or 
restricting the manufacture, use or sale of 
the patented device by others. 

[Substantial lessening of compettiton pro- 

Iibited] 


It does prohibit the patentee from mak- 
ing a ‘contract which imposes limitations 
beyond his lawful patent monopoly on the 
right of his lessee or purchaser to use or 
deal m goods, wares, merchandise, supplies, 
or other commodities of a competitior 
‘where so to do will substantially lessen 
competition or tend to create a monopoly.” 

In General Talking Pictures Corp. v. Wes- 
tern Elec. Co., — U. S. —, decided May 2, 
1938, the court said: 

“Unquestionably, the owner of a patent may 
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grant licenses to manufacture, use or sell upon 


conditions not inconsistent with the scope of: 


‘the monopoly.”’ 


-In Bement v. National Harrow Company, 
186 U. S. 70, 92, referring to the Sherman 
Act, the court said: 

“But that statute clearly does not refer to 
that kind of a restraint of interstate commerce 
which may arise from reasonable and legal con- 
ditions imposed upon the assignee or licensee 
of a patent by the owner thereof, restricting 
the terms upon which the article may be used 
and the price to be demanded therefor.”’ 


In Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20, 48, the court held that 
a license agreement which transeended 
what was necessary to protect the use of 
the patent or the monopoly which the law 
conferred upon it and was designed to and 
accomplished a restraint of trade con- 
demned by the Sherman Act was invalid. 

[Question as to validity of license 
agreement] 


Does the license agreement here in- 
volved impose restraints on the licensee be- 
yond the lawful monopoly of the patents, 
or restraints that are not reasonably neces- 
sary to protect Steiner’s rights under the 
patents? 

[Operation of estoppel on licensee] 


A licensee while exercising under the 
protection of the patent the rights con- 


10 General Talking Pictures Corp. v. Western Elec. Co., — U. S. —, decided May 2, 193s. 
11 In International Machines Corporation v. United States, 298 U. S. 131, a lease contract under 


which the lessee of a patented tabulating machine agreed that the lease should terminate in case 
any cards not manufactured by the lessor should be used in the leased machine was held to violate: 
Section 3, supra. There the restriction was not upon the use of the patented device itself, but a, 
restriction upon the materials to be employed in the utilization of such device. 


In United Shoe Machinery Corporation v. United States, 258 U. S. 451, a lease of patented shoe 
machines was involved.’ It contained certain restrictive clauses as follows: (1) that the leased 
machinery should not be used upon shoes or parts thereof upon which other operations had been 
performed with machines other than the lessor’s; (2) that if the lessee should fail to use exclusively 
certain machines made by the lessor the lessor should have the right to cancel the lease; (3) that: 
the lessee should purchase supplies exclusively from the lessor; and (4) that the lessee should use 
the machines leased only on shoes which had had certain other operations performed on them by 
the lessor’s machines. The clauses were held to violate Section 3, supra. Here again the patentee 
sought to extend his rights, beyond the lawful monopoly of his patent. He restricted not merely 
the manufacture, use or sale of the patented device, but the purchase and use of other devices and 
the purchase of supplies to be used in the operation of the patented device. 


In Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, the patent involved 
covered that part of the mechanism of motion picture exhibiting machines, which feeds a film 
through the machine. The Motion Picture Company entered into a license agreement giving a 
company the right to manufacture and sell machines embodying the invention’ described and 
claimed in the patent and in other patents. The license agreement contained a covenant on the 
part of the licensee that every machine sold by it, except for export, should be sold under ‘‘the 
restriction and condition that such exhibiting or projecting machines shall _be used solely 
for exhibiting or projecting motion pictures containing the inventions’’ of a certain reissue patent 
“leased by a licensee of the licensor.’’ The license agreement was held to violate Section 3, supra. 
After referring to those provisions of the patent statute found in 35 USCA §§ 31, 40, the court said: 


a nguage of the statute and the established rules * * * restrict the patent granted 
ona eeanattes gigs mechanism described in the patent as necessary to ‘produce the described 
results. It is not concerned with and has nothing to do with the materials with which or on which 
the machine operates. The grant is of the exclusive right to use the mechanism to produce the 
result with any appropriate material, and the materials with which the machine is operated are no: 
part of the patented machine or of the combination which produces the patented result. The dif-: 
ference is clear and vital between the exclusive right to use the machine which the law gives to 
the inventor and the right to use it exclusively with prescribed materials,’’ 
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ferred by his license is estopped to deny 
the validity of the patent.” 


[Limited restrictions imposed by license] 


Under the license agreement here in 
question the licensee obtains the privilege 
to use any or all of the devices covered by 
all of the Steiner patents, present and fu- 
ture. There is no proof that the licensee 
was required to take a license covering all 
of the Steiner patents. Furthermore, he is 
not required to purchase any particular de- 
vice or any number of devices. 

It should be noted that the restraints in 
the licensee agreement are expressly lim- 
ited to towel cabinets which embody the 
inventions of the patents and that are “sold, 
loaned or leased to the lcensee.” (Italics 
ours.) 


The first sentence of paragraph 4 (a)’ 


goes no further than the estoppel which the 
law itself imposes upon a licensee. If the 
licensee accepts the privilege of the li- 
cense and acquires a cabinet covered by the 
Steiner patents he agrees not to contest 
the validity of the patents embodied there- 
in. He is not inhibited either by law or 
the terms of the contract from challenging 
the scope of the patent claims. See West- 
inghouse E. & M. Co. v. Formica Insulation 
Gr, AES AOS Ss A, Sail 


[Validity of estoppel after expiration of h- 
cense not determined] 


The last sentence of paragraph 4 (a) un- 
dertakes to extend the estoppel beyond the 
life of the license agreement, It has been 
uniformly held that a licensee may lawfully 
agree not to contest the validity of a pat- 
ent at any time during its term.” How- 
ever, so far as the evidence here discloses, 
all of the licensees who have acquired 
towel cabinets embodying the inventions 
of the Steiner patents and brought them- 
selves within the inhibition of paragraph 
4 (a) are continuing to exercise the rights 
and privileges granted by the license agree- 
ment. Hence, we regard the question of 
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the validity of a license provision prohibit- 
ing the licensee from contesting the validity 
of a patent embraced in the license even 
after he has repudiated the license and is 
no longer exercising rights or receiving 
benefits thereunder, as not presented on 
this record and we express no opinion on 
that question. Moreover, we are of the 
opinion that the last sentence of paragraph 
4 (a) applies only to licensees who have 
purchased, borrowed or leased pursuant to 
the license, towel cabinets embodying the 
inventions of the Steiner patents. So con- 
strued it merely prohibits a licensee, who 
has acquired a patented cabinet pursuant to 
the license and still retains it, from enjoy- 
ing greater rights or privileges while the 
license is suspended for breach or after it 
has been lawfully terminated, thari while 
the license remained in full force and ef- 
fect. Suspension for breach or lawful ter- 
mination of the license should not enlarge 
the rights of the licensee while he retains 
devices he has acquired pursuant to the 
license. Where a contract is fairly sus- 
ceptible of two constructions, one of which 
will render it lawful and the other unlaw- 
ful, the former will be adopted.” 


[License distinguishable from invalid 
agreements | 


In United States v. Standard Oil Company, 
D. C. Ill., 33 F. 2d 617, the license agree- 
ments tied the hands and sealed the lips 
of the only parties who would ordinarily 
contest the validity of the patents. That 
is not true here. Schwartz is here con- 
testing their validity, Steiner has an in- 
fringement suit now pending against the 
Darman Company and Steiner has notified 
the Simplex Company of alleged infringe- 
ment. The license agreement in Buffalo 
Specialty Co. v. Gougar, 26 Colo. App. 523, 
144 P. 325, went further than the contract 
in the instant case. The contract there in- 
hibited the licensee not only from contest- 
ing the ‘validity but also the scope of the 
patent claims. Nor is the license agree- 


12 Robinson on Patents, Vol. 2, § 820; 


Baker Oil Tools v. Burch, 10 Cir., 71 F. 2d 31, 35; 

National Clay Products Co. v. Heath Unit Tile Co., 8 Cir., 40 F. 2d 617, 618; 

Pressed: Steel Car Co. v, Union Pacific R. Co., 2 Cir., 270 F. 518, 524; 

Indiana Mfg. Co. v. Nichols & Shepard Co., C. C. Mich., 190 F. 579, 584; 

Regina Music Box Co. v. Newell, C. C. N. Y., 131 F. 606; 

United States v. Harvey Steel Co., 196 U. S. 310. 

13 Hskimo Pie Corp. v. National Ice Cream Co., 6 Cir., 26 F. (2d) 901, 902; 

United Lens Corp. v. Doray Lamp Co., 7 Cir., 93 F. 2d 969, 973; 

Philadelphia Creamery 8. Co. v. Davis & Rankin Bldg. & Mfg. Co., C. C. M., 77 F. 879, 882; 


Dunham v. Bent, C. C. Mass., 72 F. 60; 


Consolidated Rubber Tire Co. v. Finley Rubber Tire Co., C. C. a5 5 } : 
Hall v. Penley Bros. Co., D. C. Me., 8 F. Supp. 524. ? Sais we aL eee ae 
4 Fairbanks, Morse & Co, v. City of Wagoner, 10 Cir., 81 F. 24 209, 218: 

HE. I. Dupont De Nemours & Co. v. Claiborne-Reno Co., 8 Cir., 64 F. 2d 224, 228: 
Intermountain Bldg. & Loan Ass’n v. Gallegos, 9 Cir., 78 F. 24 972, 981; ‘ f 


Hobbs v. McLean, 117 U. S. 567, 576; 


Great Northern Ry. Co. v. Delmar Company, 283 U. S. 686, 691. 


1 55,187 


Cited 1932-1939 Trade Cases 


501 


Steiner Sales Co. v. Schwartz Sales Co. 


ment here involved like the one before the 
court in Pope Mfg. Co. v. Gormully, 144 U. 
S. 224, in that the contract there provided 
that the licensee should not set up any de- 
fense whatever to any suit and that judg- 
ment might be entered against him without 
notice. 


[Effect of restriction on purchasing by 
licensee | 


Paragraph 4 (d) requires the licensee to 
purchase the patented cabinets and patent- 
ed improvements only from a manufacturer 
authorized by the licensor. It is clear that 
Steiner and its licensees have always con- 
strued this provision to refer only to 
Steiner’s patented cabinets and patented 
improvements, and by its express language 
it is limited to Steiner’s patented devices. 
It does not include other devices or sup- 
plies to be used in connection with Stein- 
er’s devices. A licensee is free to purchase 
any other towel cabinet and to purchase his 
toweling and other supplies from whomso- 
ever he chooses. 


[Device of original patent not operative on 
improvements | 


True, paragraph 4 (d) covers both the 
patented cabinet and patented improve- 
ments therein. But an improvement is not 
a mere accessory to be used in connection 
with the cabinet. It is not a material or 
supply upon which the device of the orig- 
inal patent operates, It involves a change 
in or addition to the original device which 
becomes an integral part thereof and en- 
ables it to produce its appropriate result 
in a more perfect or economical way.” The 
licensee is free to use the cabinets with 
or without the patented improvements. But 
if he desires to use an improvement he must 
purchase it from Steiner’s manufacturer. 


[Patentee may condition right of purchase] 


Furthermore, a patentee may condition 
the right of his licensee to purchase the 
patented devices. The exclusive right to 
vend is a part of the patent monopoly. If 
the patentee grants separate licenses, each 
covering a single patented device, clearly 
he may by the terms of each license agree- 
ment provide that the device*’may be pur- 


15 Robinson on Patents, at Sec. 210, defines improvement as follows: 


chased only from himself or his authorized 
manufacturer. Can it be said he could not 
So restrict the purchase of the devices if he 
includes both devices in a single license 
agreement? 


[Restriction a protection for patentee’s 
right] 


Moreover, since the licensee, if he pur- 
chases or otherwise acquires a device cov- 
ered by a patent included in the license is 
estopped to contest the validity of the pat- 
ent and the license grants the right to use 
and not the right to manufacture or pur- 
chase except from Steiner or its authorized 
manufacturer, the licensee could not pur-' 
chase from others a device covered by a 
patent embraced in the license without in- 
fringing the patent. Therefore, paragraph 
4 (d) is merely an agreement not to in- 
fringe—an agreement to observe a duty 
which the law itself enjoins. An agree- 
ment by a licensee not to infringe the pat- 
ent covered by the license is valid.* 


[Valid construction of license favored] 


Were paragraph 4 (d) construed to em- 
brace Steiner devices after the patents 
thereon had expired it would constitute an 
unlawful tying agreement in violation of 
Section 3, supra. Even if its language per- 
mits of that construction, which we doubt, 
it is susceptible of a construction limiting 
it to the patented devices and the latter 
construction which will render it lawful 
should be adopted. That it is being con- 
strued by the parties as limited to patented 
devices is evidenced by the fact that when 
a patent expires Steiner notifies the li- 
censee of the expiration and advises the 
licensee that he is free to use the cabinet 
without payment of royalties. 

Paragraph 6 merely suspends the rights 
of the licensee for breach. It restricts him 
from using during the suspension of the li- 
cense the devices embodying the Steiner 
patents which he has acquired pursuant to 
the license agreement. 


[Restrictions within patentee’s rights] 


We conclude that the license agreement 
does not impose restrictions beyond the 
lawful monopoly of the patents or that are 


““An improvement is an 


addition to or alteration in some existing means, which increases its efficiency without destroying 
its identity. It includes two necessary ideas: First, the idea of a complete and practically operative 
art or instrument, either natural or artificial, as the original to be improved; and second, the idea 
of some change in such art or instrument, not affecting its essential character, but enabling it to 


produce its appropriate results in a more perfect or a more economical manner. 


When such a 


change involves the exercise of the inventive faculties it is a true invention and is known as an 


improvement.’’ 


See, also, Trott v. Cullen, 10 Cir., 86 F. 2d 141, 148. ; 
16 United Lens Corp. v. Doray Lamp Co., 7 Cir., 93 F. 2d 969, 973; Daniels v. Brown Shoe Co., 


Inc., 1 Cir., 77 F. 24-899, 902. 
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not reasonably necessary to protect the 
rights of Steiner under its lawful patent 
monopoly. 


[Deleterious effect on competition not 
established] 


Furthermore, we entertain grave doubts 
that the record in this case justifies the 
finding that these license agreements have 
tended to lessen competition, or that they 
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facts which it was incumbent upon Schwartz 
to establish. Standard Oil Company v. Umit- 
ed States, 283 U. S. 163; Union Pacific R. 
Co. v. Frank, 8 Cir., 226 F. 906. 


[Decree reversed] 


The decree is reversed and the cause re- 
manded for further proceedings in accord- 
ance with this opinion. 

Reversed and remanded. 


have resulted in loss or damage to Schwartz, 


{1 55,188] Seaboard Terminals Corporation and Seaboard Midland Petroleum Cor- 
poration v. Standard Oil Company of New Jersey, Socony-Vacuum Oil Company, In- 
corporated, and The American Oil Company. 

United States District Court, Southern District of New York. Decided June 30, 
1938, 

A cause of action for treble damages under the Clayton Act arises in the state in 
which the effect of the wrongful conduct is experienced, and the bar imposed by the 
statute of limitations of that state will prevent maintenance of an action in a foreign 
state against parties who transact business within the state in which the cause arose, 
where the statute of limitations of that state is declared applicable by the law of the 


forum. 


The purchase and transportation of products from and into a state does constitute 
transaction of business therein within the meaning of the Clayton Act, under which a 


continuous course of dealing is required. 
[Counsel] 


O’Connor & Farber, (Henry K. Urion and 
Stephen V. Ryan, Jr., of counsel) for plaintiffs. 
‘' Davis Polk Wardwell Gardiner & Reed, (John 
‘W. Davis, Edwin F. Blair, Judson C. McLester, 
Jr., and D. Nelson Adams, of counsel) for de- 
fendant Standard Oil Company of New Jersey. 

Louis Mead Treadwell, (Stafford Smith and 
Henry B. Potter, of counsel) for Socony-Vacuum 
Oil Company, Inc. Ger 

Kellogg, Eriery & Inness-Brown, (David Paine, 
‘J. Branch Darby and Harold Kronig, of counsel) 
for defendant American Oil Company. 


[Nature of proceedings | 


PATTERSON, D. J.: The action is one at 
law for treble damages under section 4 of 


the Clayton Act, to the effect that any per- 


son injured in business or property by rea- 
scn of anything-forbidden in the antitrust 
laws may recover threefold the damages 
sustained. The defendants have made mo- 
tions under Rule 107 of the New York 
Rules of Civil Practice to dismiss the 
action on the ground that it is barred by 
the statute of limitations. 


[Allegations of conspiracy] 


The action was commenced on June 29,. 


1936. The amended complaint shows that 
the plaintiffs are Maryland corporations, 


Seaboard Terminals Corporation owning. 


all the stock of Seaboard Midland Cor- 
poration; that the defendant Standard Oil 
Company is. a Delaware .corporation, de- 
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fendant Socony-Vacuum Oil Company a 
New York corporation and defendant 
‘American Oil Company a Maryland cor- 
poration; that Seaboard Terminals in 1924 
acquired a long lease on waterfront prop- 
erty in Baltimore on which it built storage 
tanks, pipe lines and terminal facilities for 
storing, handling and transshipping gaso- 
line and other petroleum products, and it 
engaged in the business of furnishing such 
facilities to concerns dealing in such 
products; that Seaboard Midland in 1924 
engaged in the business of buying gasoline 
and other petroleum products, chiefly in. 
cargo lots, and selling the same at whole-' 
sale to dealers, chiefly in tank car lots, 
using the facilities of Seaboard Terminals, 
and that Seaboard Midland was engaged in 
interstate commerce in that it purchased 
gasoline in California and other states, took 
delivery in cargo lots, and sold and de- 
livered in tank cars from the Seaboard 
Terminals plant in Maryland to customers 
in various states. It is alleged that the 
defendants, who were also engaged in buy- 
ing, transporting and selling gasoline in 
interstate commerce from and to various 
states including Maryland, conspired to re- 
Strain interstate commerce in violation of 
the Sherman Act and to destroy the busi- 
ness of Seaboard Terminals and the busi- 
ness of Seaboard Midland; that in pursuance 
of the conspiracy the defendants, beginning 
in 1925, arbitrarily fixed prices, cut off 
Seaboard Midland from sources of supply 
and did other oppressive acts, with the 


Cited 1932-1939 Trade Cases 


503 


Séaboard Terminals Corp. v. Standard Oil Co. of New Jersey 


result that Seaboard Midland was forced 
‘out of business in March 1933 and Seaboard 
Terminals was obliged to sell its prop- 
erties at a loss in May 1933; that later one 
of the defendants and a subsidiary of an- 
other made claims against Seaboard Mid- 
land for moneys alleged to be due them 
and commenced suits in Maryland against 
it in August and September 1933. Damages 
of $4,800,000 for Seaboard Midland and 
$168,000 for Seaboard Terminals are de- 
manded. 


[State statute of limitations] 


The defendants show in their moving 
papers, as bearing on the statute of limita- 
tions, that the Maryland statute is to the 
effect that actions on the case must be 
commenced within three years from ac- 
crual (Code of Public General Laws, article 
57, section 1). It is also shown that two 
of the defendants, American Oil Company 
and Standard Oil Company of New Jersey, 
for many years have been doing business 
in Maryland and have been subject to suit 
there, American Oil Company being a Mary- 
land corporation and Standard Oil of New 
Jersey having an office and agents there. 


[Applicabilty of foreign statute 
of limitations | 


The period of limitation for civil actions 
under the antitrust statutes, not being specified 
by Congress, is to be found in the law of 
the forum. Chattanooga Foundry and Pipe 
Works v. Atlanta, 203 U. S. 390. When we 
examine the law of the forum, New York, 
we find that an action to recover on a lia- 
‘bility created by statute must be com- 
menced within six years after the cause of 
action accrued, Civil Practice Act, section 
48: but by section 13 of the Civil Practice 
Act it is provided that where a cause of 
action arises outside of the state,'an action 
may not be commenced in the state to en- 
force such cause of action “after the ex- 
piration of the time limited by the laws 
of a state or country where the cause of 


action arose for bringing an action upon’ 


such cause of action.” From the amended 
complaint it is evident that the causes of 
action asserted in it arose in Maryland, the 
state where both plaintiffs were incorporated, 
had their principal places of business, and 
conducted their businesses. As to each 
plaintiff the thing said to have been harmed 
by the defendants’ unlawful acts was the 
business or property, and the business or 
property was situated in Maryland. The 
causes of action thus arose in Maryland. 
Beale, Conflict of Laws, section 377.2. It 
follows that if the causes of action were 
barred by limitations in Maryland, they 


‘were barred here also. See Bluefields S. S. 
Co. v. Umted Fruit Co., 243 Fed. 1 
(GaAGPAS3). 


[Foreign statute of limitations a bar] 


The law of Maryland fixes three years 
from accrual of the cause of action as the 
period in which an action on the case may’ 
be commenced. The amended complaint 
‘shows that the last tortious act complained 
of occurred no later than March 1933, more’ 
than three years prior to commencement 
of action. The plaintiffs do not contend 
that the mere bringing of suits against 
Seaboard Midland in late 1933 postponed 
accrual of the causes of action asserted in 
the amended complaint. The action there- 
fore was barred as to the two defendants 
~which were present in Maryland and plainly 
subject to suit there. 


[State law applicable to domestic corporation] 


As to the remaining defendant, Socony- 
Vacuum Oil Company, the situation is dif- 
ferent. That company was not a Maryland 
corporation, and it does not appear from 
the defendants’ papers that the plaintiffs 
could have commenced action against it in 
Maryland. There is a Maryland statute 
to the effect that time shall not run in 
favor of a defendant absent from the state 
‘when the cause of action arises, Code of 
Public General Laws, article 57, section 5. 
New York, in adopting the law of Maryland 
for limitations on actions of this type, 
adopts not only the period of limitation but 
also the provisions of Maryland that toll 
the running of the period. Hanna v. Sted- 
man, 230 N. Y. 326; Irving National Bank v. 
Law, 10 Fed. 2nd, 721 (C. C. A. 2). Action 
against that defendant not having been 
barred in Maryland, there is nothing in sec-. 
tion 13 of the Civil Practice Act that bars 
action against it here. The normal time 
fixed in the New York statutes for com- 
mencement of the action, six years, had not 
run when the action was instituted. 


[No “transaction of business’ within statute] 


The defendant Socony-Vacuum Oil Com- 
pany, though not shown to have been sub- 
ject to suit generally in Maryland, main- 
tains that it was subject to an action there 
for treble damages under the Clayton Act. 
By section 12 of the Clayton Act, suit may 
be brought in the district where the de- 
fendant is an inhabitant or in any district 
“wherein it may be found or transacts busi- 
ness.” By Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U.S. 359, the words 
“transact business” warrant maintenance of 
a suit against. a foreign corporation which 
is continuously engaged in selling and 
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shipping goods to dealers within the dis- 
trict, soliciting orders there through sales- 
men, and promoting demand for its goods 
through demonstrators who visit dealers 
there. The only activity of this defendant 
in Maryland shown on these papers, how- 
ever, is the statement in the amended com- 
plaint that it has bought, sold, transported 
and caused to be transported gasoline and 
other petroleum products from and to 
Maryland, Pennsylvania and other states. 
In my opinion this falls short of alleging 
that it “transacted business” in Maryland 
to a sufficient extent to be subject to civil 
action there under the Clayton Act. 


[Action for damages under Clayton Act 
arises in state | 


The plaintiffs’ arguments against the 
running of limitations in favor of any de- 
fendant have not been overlooked. It is 
urged that a cause of action for treble 
damages under the national antitrust acts 
does not arise in any particular state. The 
fact is, however, that the cause of action 
does arise in the place or places where the 
impact of the defendants’ conduct is felt 
by the plaintiffs, and if the law of the forum 


refers to the law of such place or places 
for the applicable limitations on actions, 
the law of that place or places becomes 
controlling. It is alternatively urged that 
the plaintiffs’ businesses were not confined 
to Maryland but extended over several 
states, the amended complaint showing that 
Seaboard Midland, if not Seaboard Terminals, 
was engaged in interstate commerce, and 
that consequently the statutes of limitations 
of other states as well as of Maryland must 
be consulted. But the amended complaint 
shows that the principal business of each 
plaintiff was in Maryland and that the 
alleged injuries were inflicted there. The 
plaintiffs’ grievance is not based on specific 
injuries but on general injury to their re- 
‘spective businesses. The plaintiffs’ affidavits 
bearing on business done in other states 
may not be considered, the sole question 
being whether the causes of action con- 
tained in the amended complaint are barred. 


[Conclusion] 


The motions to dismiss for limitations 
will be granted as to the defendants Standard 
Oil Company of New Jersey and American 
Oil Company and denied as io the defend- 
ant Socony-Vacuum Oil Company. 


[55,189] Bear Mill Manufacturing Company, Inc., v. Federal Trade Commission. 


United States Circuit Court of Appeals, Second Circuit. 


Decided July 5, 1938, 


Petition by Rear Mill Manufacturing Company, Inc., to review an order of the 


Federal Trade Commission directing petitioner to cease and desist from the use of the 
words “mill” and “manufacturing” in its corporate name or in any other manner until 
and unless it actually owns and operates, or directly and absolutely controls the mil] or 
factory wherein such products are made. Cross-petition by the Federal Trade Commis- 
sion for the affrmance and enforcement of the Commission’s order. Order modified. 


Abandonment of an established corporate name constitutes too drastic a remedy 
for the correction of misrepresentations which have misled purchasers to believe the 
company was engaged in manufacturing operations and thereby caused a diversion of 
business from competitors, where the misrepresentation may be remedied by the addition 


of words descriptive of the company’s business. 
Before MANTOoN, Swan and Aucustus N. Hann, Circuit Judges. 


Affirming as modified Federal Trade Commission Order No. 2578. 


[Counsel] 


Curtis, Mallet-Prevost, Colt & Mosle, Attor- 
neys for Petitioner Bear Mill Manufacturing 
Company, Inc.; Dudley B. Bonsal, Clarence U. 
Carruth, Jr., and Kenneth N. LaVine, Counsel. 
_W. T. Kelley, Chief Counsel for Respondent 
Federal Trade Commission; Martin A. Morrison, 
Assistant Chief Counsel; James W. Nichol, Spe- 
cial Attorney. 


[Character of petitioner's business] 


Aucustus N. Hanp, Circuit Judge: The 
petitioner, Bear Mill Manufacturing Com- 


fi 55,189 


pany, Inc., was incorporated in 1907 under 
the laws of the State of New York. For. 
many years before, a partnership, of which 
it was the successor, bore the same name. 
Neither it, nor its predecessor, was -strictly 
a manufacturer, nor did either own or op- 
erate a mill or factory. They purchased un- 
finished cotton or rayon goods, had them 
sent to another concern which they did not 
own, control or operate, for finishing, 
bleaching, dyeing, or printing and then sold 
them to be made up into garments. The 
petitioner is technically known as a “con- 
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verter,” that is, a person that buys un- 
finished goods from the mills, has them 
finished by a processor and sells the 
finished products. 


[Alleged misleading impression of manu- 
facturing operations | 


The Commission filed a complaint against 
Bear Mill Manufacturing Company, Inc., 
alleging that it was using its name contain- 
ing the words “mill” and “manufacturing” 
on its letterheads, invoices and other sta- 
tionery and folders for samples and was 
selling its product under the representation 
that it was a manufacturer, when it was 
not a manufacturer and did not own, con- 
trol, or operate any mill or factory. The 
complaint also alleged that certain retail 
merchants believe that by dealing directly 
with a mill owner or manufacturer they 
can buy goods at a lower price and on more 
favorable terms than they can obtain them 
from others who are not manufacturers, 
and can thus eliminate the profits of middle- 
men. The complaint further alleged that 
the use of the words “mill” and “manu- 
facturing” by Bear Mill Manufacturing 
Company, Inc., tends to mislead purchasers 
and prospective purchasers and to divert 
trade from concerns that actually manu- 
facture similar goods and thus results in 
unfair trade. 


{“Manufacturing” an inducement 
to purchasers} 


There was testimony that certain persons 
in the trade believe buying from a manu- 
facturer rather than from a converter or 
jobber an advantage both in eliminating 
the profit of the middleman and in obtain- 
ing the newest and best designs. While 
many of the witnesses said that they could 
often secure advantageous bargains from 
converters and jobbers and that price, 
quality and service would determine their 
purchases irrespective of whether they 
were made from a manufacturer or con- 
verter, nevertheless some of them testified 
that they regarded dealing with the man- 
ufacturer as desirable and that the descrip- 
tive words might lead customers, who did 
not know that Bear Mill Manufacturing 
Company was a converter, to suppose that 
it was a manufacturer. 


[Extent of damage not controlling] 


The proof indicated that the retail trade 
of the company was trivial and that its 
customers generally knew that it was not 
itself manufacturing and that those who 
did not know usually did not care. Indeed, 
the line between manufacturing itself and 
supervising the finishing of the product as 
to color, style and workmanship where, as 


here, the orders are given to an independent 
contractor is so tenuous that, upon the 
record, we regard the damage, if any, to 
customers or competitors as highly specu- 
lative. Yet accuracy of representations 
implicit in a trade-name indicating whether 
a concern is a manufacturer, converter or 
jobber is in general important and it cannot 
be denied that a misleading name may lead 
to injurious misapprehensions on the part 
of customers, actual or prospective, and 
damage to competitors. We think that the 
Commission is authorized to guard the 
public against such dangers. Indeed, it 
exists to promote fair rules of trade and in 
so doing to curb practices that involve a 
likelihood of injury to the public, even if 
in a particular case the acts complained of 
are, as here, innocent in purpose ard may 
thus far have done little harm. 


[Findings of the Commission] 


Upon the foregoing record the Federal 
Trade Commission made findings that a 
substantial portion of the fabric buying 
public has a preference for dealing direct 
with a manufacturer of the fabrics being 
purchased; that such purchasers believe 
they obtain better prices, superior quality 
and other advantages in so dealing, rather 
than with-a broker or middleman; that 
many of petitioner’s competitors who sell 
and distribute cotton and rayon in inter- 
state commerce do not manufacture the 
products sold by them and do not in any 
way represent that they are the manufac- 
turers of such products; and that there 
are also among petitioner’s competitors 
manufacturers of cotton and rayon fabrics 
sold in interstate commerce who employ 
the terms “mill” and “manufacturing,” or 
other terms of similar import and meaning, 
in their corporate names and advertising. 
-The Commission made the further findings 
that petitioner’s practice of representing 
itself as a manufacturer through the use 
of the terms “mill” and “manufacturing” 
has the tendency to mislead a substantial 
portion of the purchasing public into the 
erroneous belief that petitioner actually 
owns and operates or directly controls a 
mill wherein the products which it sells are 
manufactured and, that as a result, the 
buying public has purchased a substantial 
volume of petitioner’s products and trade 
has been unfairly diverted from competitors 
who truthfully represent the character of 
their goods. There can be no doubt that 2 
finding should stand that the erroneously 
descriptive words in the corporate title and 
stationery have the tendency to mislead 
prospective purchasers and the public. 
Although we may think the likelihood .of 
misleading the class of customers with 
which the petitioner generally deals is slight, 
the words have a tendency to mislead cus- 
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tomers not entirely familiar with the fact 
that Bear Mill Manufacturing Company, 
Inc. is not the manufacturer of the goods 
they are buying. Just how far the buying 
public has purchased petitioner’s goods and 
there has been a diversion of trade to it 
because of the representation that it is a 
manufacturer cannot be known but, in view 
of the testimony that some of the purchas- 
ing public believes that trade with the man- 
ufacturer affords advantages in price and 
style, we think the finding that the descrip- 
tive words have had the effect of diverting 
some trade and have tended to injure cus- 
tomers to some extent was justified. 


[Findings supported by evidence] 


While a reading of the record fails to 
convince us that the prejudice, so far as 
it may have existed or may continue to 
exist, is of serious importance, yet we can- 
not say that the findings are not supported 
by substantial evidence or that the order 
to cease and desist from the use of the 
words “mill” and “manufacturing” which 
the Commission issued in consequence of 
the findings was without foundation. 
F. T. C. v. Pure Silk Hosiery Mills, 3 F. (2d) 
LOS CE CARA: 


[Abandonment of firm name too drastic] 


The injury to the petitioner by the re- 
quirement of the order of the Commission 
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that it should abandon a well known cor- 
porate and trade-name of many years 
standing and of evidently excellent repute, 


‘seems to us a far too drastic method of 


remedying a slight and, we believe, un-- 
conscious infraction of proper trade practice 
when the inaccuracy can be cured by re- 
quiring the petitioner to append to and 
use in connection with its corporate name, 


stationery, folders, labels, cartons and any 


advertising the words “Converters, Not 
Manisincticers of Textiles.” Fed. Trade 
Comm. v. Royal Milling Co., 288 U. S. 212; 
Fed. Trade Comm. v. Mid West Mills, Inc., 
90 F. (2d) 723. We accordingly hold that 
these words descriptive of the nature of the 
petitioner’s business should be added to! 
the corporate title on all stationery, folders, 
labels, cartons and advertising without the 
necessity of amending the certificate of in- 
corporation. 


[Conclusion] 


The order of the Commission is so modified 
and, as thus modified, may be enforced 
after thirty days which are allowed peti- 


‘tioner in order that it may change its sta- 
tionery, folders, labels, cartons and any- 
advertising so as to conform to the views 


we have expressed. ] 
[Order enforced as modified] 


Order modified. Motion to enforce the, 
order as.so modified granted. 


The Sheffield Silver Company, Inc., v. Federal Trade Commission. 


United States Circuit Court of Appeals, Second Circuit. Decided July 18, 1938, 


Appeal from the Federal Trade Commission. 


Where the evidence does not support findings that unfair methods of competition 
are employed in the use of the word “Sheffield” in a corporate name, in connection with’ 
the sale of silver, enforcement of an order of the Federal Trade Commission is denied. 


Reversing Federal Trade Commission Order No. 2638. 


Before Manton, Swan and Hanp, Circuit Judges. 
Petition by The Sheffield Silver Company, Inc., to vacate an order of the Federal 


Trade Commission directing the petitioner to cease and desist from certain conduct; 
and cross-petition by the Commission for an order of enforcement. Order vacated. 


[Counsel] 
Jay Leo Rothschild, Attorney for petitioner; 
Walter S. Beck, of Counsel. 
Walter T. Kelley, Chief Counsel, Martin A. 
Morrison, Assistant Chief Counsel, and James 
W. Nichol, Special Attorney, for the respondent. 


[Nature of proceeding] 
Swan, Circuit Judge: This case is be- 
fore us upon a petition and cross petition 


55.190 


brought under section 5 of the Federal 
‘Trade Commission Act, 15 U..S. C. A. § 45. 
‘The order which the petitioner seeks to 
have vacated and the Commission seeks 
'to have affirmed, directs the petitioner to 
cease and desist from “using the word 
Sheffield’ in its corporate name or in any 
other manner, so as to represent or imply: 
that said [petitioner’s] electroplated hollow- 
ware products are ‘Sheffield’ or are made 
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by the Sheffield process.” The principal 
issue is whether the evidence justifies the 
Commission’s finding of unfair compe- 
tition. 


[Findings of the commission] 


At the hearing before the trial examiner. 


it was stipulated that the word “Sheffield,” 
as applied to or as descriptive of any silver- 
ware, means to the trade a ware made 
according to a process known as the “Shef- 
field process” or the “copper rolled process,” 
which is a process whereby silver is welded 
or fused upon copper according to a process 
originating in or around Sheffield, England, 
in approximately 1742; that no Sheffield 
ware is now manufactured; and such Shef- 
field silver as may he upon the market to- 
day is regarded as an antique or museum 
piece, and is so sold and carries such a 
value. The petitioner is a corporation 
which was organized under the laws of 
New York in 1908. It manufactures by an 
electroplating process silver-plated hollow 
ware which it sells in interstate commerce 
at wholesale to retail dealers; it makes no 
sales direct to the consuming public. It is 
in competition with other manufacturers 
who also use the electroplating process. 
The conduct complained of by the Com- 
mission is the use by the petitioner of its 
corporate name upon its letter heads and 
invoices, upon labels affixed to cartons in 


which its goods are shipped in commerce, 


and upon photographs of its products 
carried by its salesmen. The Commission 
has found that the name “Sheffield” has 
become identified in the public mind with 
a high quality of silverware manufactured 


by ‘the Sheffield process, and has a sales, 


value when applied to silver-plated ware; 
and that the petitioner’s use as aforesaid 
of its corporate name has the tendency 


and capacity to deceive the purchasing’ 


public and to induce purchasers to buy its 
products in the mistaken belief that they 
are made by the Sheffield process, thereby 
unfairly diverting trade to the petitioner 


from its competitors. There is also a find-: 
ing that the acts of the petitioner serve to. 


place in the hands of unscrupulous retail 
dealers a means of misleading the purchas- 
ing public into the belief that the pe- 
titioner’s products are manufactured in 
accordance with the Sheffield process. The 
Commission has concluded that the. pe- 
titioner’s practices prejudice its ‘competi- 
tors and the public, and constitute unfair 
methods of competition in violation of the 
Act. 
[No evidence of purchases under 
misapprehension] 

The record is barren of evidence that 
any one has ever purchased the petitioner’s 
product under the erroneous belief that it 


‘petitioner and its 


was antique Sheffield ware, or modern ware 
manufactured by the old Sheffield process. 
Neither the word “Sheffield” nor the pe- 
titioner’s corporate name appears on its 
goods; they bear symbols, customarily 
used on electroplated ware, to indicate 
electroplating either on a nickel-silver or 
copper base. The letterheads and invoices 
give the petitioner’s address, either Brook- 
lyn, N. Y., or Jersey City, N. J., and state 
that it manufactures “silver plated hollow- 
ware.” The retail dealers to whom the 
competitors sell are 
sophisticated merchants. Several witnesses 
testified, and there was no contradiction,: 
that there was no danger of mistaking the 
petitioner’s electroplated ware for anything 
other than it was. We can see no basis for 
a finding that the name “Sheffield” has a 
sales value when applied to electroplated 
silver ware. Nor was there testimony that 
the petitioner's corporate name gives it 
any advantage over its competitors. The 
petitioner enjoys a valuable good will, ac- 
cording to the testimony of its officers, 
but this no doubt has resulted from the 
quality or price of its wares. The only 
attempt to prove that the petitioner’s name 
gives to unscrupulous dealers a means of 
defrauding the ultimate consumer consisted 
in the introduction of one advertisement 
by a retailer in Atlanta, Ga. It was stipu- 
lated that this was not published at the 
direction or instance of the petitioner nor 
with its knowledge. This advertised “Sale 
500 Sample Pieces Sheffield Silverware: by 


‘Sheffield Company % Price 2.50 to 18.00 


values for 1.25 to 9.00.” There is no testi- 
mony that any reader of this advertisement 
understood that it referred to authentic 
Sheffield ware. Any one who had the 
slightest knowledge of Sheffield ware would 
realize that 500 “sample pieces” at the 
prices advertised could not be genuine old 
Sheffield. If in fact the retailer was at- 
tempting to palm off modern electroplated 
ware for antique Sheffield, his sins should 
be visited upon his own head rather than 
imputed to an innocent manufacturer of 
the goods who never authorized nor ap- 
proved the fraud. In our opinion the rec- 
ord does not support the findings upon 
which rests the conclusion of unfair meth- 
ods of competition by the petitioner. Its 
good will resulting from 30 years of busi- 
ness without comnlaint by any one, should 
not be destroyed upon a single instance of 
unauthorized advertising such as this. 


[Deception an unlikely result] 

None of the authorities upon which the 
Commission relies involves similar facts. 
In Federal Trade Comm. v. Winsted Co., 258 
U. S. 483, labels were attached to the goods 
which indicated to the consuming public 
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and sometimes to the retail trade that they 
were pure wool fabrics, contrary to the 
fact. No false labelling has been done by 
the petitioner in the case at bar. In Fed- 
eral Trade Comm. v. Milling Co., 288 U. S. 
212, the respondents used corporate names 
containing words, such as “milling com- 
pany,” which are commonly understood by 
dealers and the purchasing public to indi- 
cate concerns which grind wheat into flour.’ 
In the case at bar no one has been de- 
ceived by the petitioner's corporate name 
into the belief that its wares are manu- 
factured by the old Sheffield process. 
While actual deception need not be shown 
if the necessary effect of a person’s acts 1s 
to make deception likely, there is nothing 
in the present record to support an infer- 
ence that deception is likely. The parties 
have stipulated that such Sheffield silver 
as may be upon the market today is re- 
earded as an antique or museum piece and 
is sold at a corresponding value. Persons. 
who buy antique museum pieces will not 
mistake for authentic Sheffield the pe- 
titioner’s low-priced wares, which bear 
symbols indicating they are electroplated, 
merely because the.manufacturer calls it- 
self The Sheffield Silver Company. 


[Pleadings remain unaltered 
on appeal) 


The Commission has sought to sustain 
its order by the argument that it is justi- 
fied by the pleadings without regard to the 
evidence, because the company’s denials, 
of the allegations of the complaint were 
general instead of special as required by 
Rule V(a) of the Rules adopted by the 
Commission. The contention is without. 
merit. Assuming without decision that the 
denials did not comply with the Rule, they 
were assumed by the Commission to raise 
issues to be tried before an Examiner, who 
was appointed to take evidence and before 
whom both parties introduced extensive 
testimony. Under such circumstances the 
complainant should not be allowed to 
change his theory on appeal. The plead- 
ings will be treated as the parties elected 
to treat them below. See Kansas & A. V. 
Ry Co. u: Dyck /0N Hai he 26m CCEARS) 
Montgomery v. Pacific Elec. Ry. Co., 293 F. 
680, 684 (CCA-9). 


[Order vacated] 
The order is vacated. 


(f 55,191] Wholesale Tobacco Dealers Bureau of Southern California, Incorporated, 
a California non-profit corporation, v. National Candy and Tobacco Co., a California 


corporation.* 


Supreme Court of California. 


Received August 3, 1938, 


The validity of the California Unfair Practices Act, prohibiting discrimination and 


sales below cost, is not affected by direct or indirect price-fixing inherent in its opera- 
tion and, where the need for regulation of unfair competition is demonstrated and the 
inethod of regulation reasonably accomplishes the purpose, the Act is upheld as a con- 
stitutional exercise of the state’s police power within the discretion of the legislature. 


Waste, C.J.; Curtis, LANGDON, SEAWELL, Houser, and SHENK, J.J. concur. 


[Nature of proceedings] 


_ Defendant appeals from a judgment en- 
joining it: (1) from selling, or offering or 
advertising for sale its products at less 
than invoice or replacement cost, which- 
ever is lower, plus its cost of doing busi- 
ness; (2) from discriminating as to price 
between different sections, communities or 
cities by selling its products to customers 
at a lower rate in one section, community 
or city than in another, after making 
proper allowance for grade, quality. auan- 


tity and costs of transportation; and (3) 
from secretly paying or allowing rebates, 
refunds, commissions or unearned dis- 
counts, whether in the form of money or 
otherwise, to certain customers, not ex- 
tended to all purchasers purchasing upon 
like terms and conditions, whether used to 
cover up sales below cost and discrimina- 
tion between localities, or otherwise. It 
is admitted that appellant committed all of 
the acts enjoined, and that the commission 
of said acts was in express violation of 


*In view of the length of the opinion, certain deletions have been made, as indicated by dots 


and asterisks. 
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the provisions of the Unfair Practices Act 
as amended in 1935 (Stats. of 1935, p. 
1546; Deering, Codes, Laws and Constitu- 
tional Amendments, 1935 Supp., p. 2063, 
Act 8781). The sole question presented on 
this appeal has to do with the constitu- 
tionality of certain sections of the 1935 
amendments as applied to the facts of this 
case. It is appellants contention that the 
challenged amendments are unconstitu- 
tional in that they violate Art. I, $1, 11, 14 
and 21, and Art. XII, §22 and 23 of the 
California Constitution and § 1 of the Four- 
teenth Amendment to the federal Constitu- 
tion. It is also contended that section 3 
of the act, in so far as it defines the cost 
of doing business, is void for the reason 
that it is uncertain and unintelligible. 


[Prohibition of sales below cost or replace- 
ment cost attacked| 


The judgment, in so far as it enjoins 
appellant from discriminating as to price 
between different sections, and from giv- 
ing secret rebates, is not challenged. Ap- 
pellant centers its entire attack on that 
portion of the judgment enjoining it from 
selling its products below cost or replace- 
ment cost (whichever is lower) plus the 
cost of doing business as defined in the 
act. 


[Question of constitutionality] 


The trial court held the statute consti- 
tutional, and, upon the admission of ap- 
pellant that it had committed the challenged 
acts, entered its judgment accordingly. 
Another department of the superior court 
of Los Angeles County has held the stat- 
ute unconstitutional in Balzer v. Caler, 
L.A. 15859, now on appeal to this court. 
(See Post.) 

It should also be mentioned that the 
statute has been upheld as constitutional 
by the appellate department of the superior 
court of Los Angeles County in People v. 
Kahn, 19 Cal. App. (2d) (Supp.) 758, 60 
Pac. (2d) 596. The Supreme Court of 
Tennessee has recently (March 7, 1938) 
upheld the constitutionality of the Tennes- 
see Unfair Sales Act (Tenn. Code Ann.; 
Williams, Supp. 1937), which is comparable 
in its essential features to the act here un- 
der attack. (Rust v. Griggs (Tenn.), 113 
SeVWiee(2d)y 733:) 


[Complained of practices] 


The present cause was tried upon an 
agreed statement of facts. So far as the 
charge that appellant sold its products be- 
low cost as defined in the act is concerned, 
it appears therefrom, that the cost of doing 
business in the line of activity in which 
appellant is engaged is an established fact 
well known to all engaged in the industry, 
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including appellant; that in such business 
the lowest possible cost of doing business 
is 3% above net cost; that appellant’s cost 
of doing business is at least 3% above net! 
cost; that respondent is an incorporated’ 
trade association composed of twenty 
members engaged in the wholesale tobacco 
industry in southern California; that ap- 
pellant is a member of this association; 
that several of appellant’s competitors, also 
members of respondent association, had for 
one of their customers the county of Los 
Angeles to whom they have been selling 
their products at net cost plus 3%; that 
appellant knew this fact; that in order to 
secure this business for itself, and to injure 
its competitors, appellant, on certain speci- 
fied days offered to sell and subsequently 
sold certain of its products to the county 
of Los Angeles at net cost plus 1%; that 
in so doing appellant was fully aware that 
the price at which it was selling these 
products was below its cost price as de- 
fined in the Unfair Practices Act; that 
these sales were not made by appellant 
at a loss under any of the circumstances 
permitted by the act, but were made to 
secure this customer for itself, to injure 
its competitors, and for the purpose of pre- 
venting others from becoming dealers in 
pueh products in competition with appel- 
ant. 


[Purpose of Unfair Trade Practices Act] 


The Unfair Practices Act as amended in 
1935 was adopted as an urgency measure. 
Sec. 1 prohibits merchants, manufacturers, 
producers and distributors, with intent to 
destroy competition or to prevent competi- 
tion of any new dealer; from discriminating 
as to price between different sections, com- 
munities or cities, and likewise prohibits 
the giving of special rebates or the use of 
any other device to accomplish this result. 
This portion of the act, although re-enacted 
in 1935, has been an integral part of our 
law since 1913 when the original Unfair 
Practices Act was adopted (Stats. of 1913, 
p. 508). It is predicated upon a similar 
statute first adopted in South Dakota. The 
constitutionality of such provision is be- 
yond question. (State v. Central Lumber 
Co. (S. D.), 123 N. W. 504; Central Lumber 
Cope SDE 226 Ws: 157). 


[Provisions of statute] 


Section 3 of the act is the provision 
against which the main attack of appel- 
lant is directed. It provides: [Not reproduced 
herem. | 

Section 4 prohibits the seller, in estab- 
lishing his cost of an article at less than 
present replacement cost from using the 
invoice cost paid by him at a forced, 
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bankrupt, closeout sale, or other sale out- 
side of the ordinary channels of trade, 
unless the article so purchased is kept sep- 
arate from goods purchased in the ordinary 
channels of trade, and unless said article 
is advertised and sold as merchandise pur- 
chased at a forced, bankrupt, or close-out 
sale. 

Section 5 permits the use of cost surveys 
in proving the cost of an article in any 
proceeding under the act. 

Section 6 is the section which permits 
sales at less than cost under any of the 
following circumstances: [Not reproduced 
herein. ] 

Section 7 declares that the secret pay- 
ment or allowance of rebates in any form 
not offered to all purchasers purchasing 
upon like terms and conditions “to the in- 
jury of a competitor and where such pay- 
ment or allowance tends to destroy com- 
petition, is an unfair trade practice” and 
any person resorting to the same is guilty 
of a misdemeanor. 

Section 8 declares that it is the duty of 
the attorney general, upon the third viola- 
tion of the act by any corporation, to 
institute quo warranto proceedings for the 
forfeiture of the charter of any such cor- 
poration. 

Section 9 provides that any contract 
made in violation of the act is illegal, and 
no recovery thereon shall be had. 

Section 10 authorizes any person, cor- 
poration or trade association to maintain 
an action to enjoin a continuance of acts 
in violation of the statute, and if injured 
thereby to recover three times the actual 
damages sustained. 

Section 11 makes violation of §1 to 7 
a misdemeanor, while Section 12 contains 
the usual severability clause. 

Section 13 should be quoted. 
vides: [Not reproduced herein. ] 


It pro- 


Section 14 provides that the act shall be 
known as the “Unfair Practices Act.” 

Section 15 declares-the act to: be an 
urgency measure. It provides: [Not re- 
produced herein. ] 

This act represents an attempt on the 
part of the legislature to regulate business 
as a whole by prohibiting practices which 
the legislature has determined constitute 
unfair trade practices. Its stated purpose 
(§ 13) is to safeguard the public against 
the creation or perpetuation of monopolies 
and to foster and encourage free, open and 
fair competition. So far as the present 
case is concerned, the practice prohibited 
by the statute is selling below cost. As 
will later appear this practice is only pro- 
hibited when performed “for the purposes 
of injuring competitors and destroying 
competition.” 
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[Constitutional issues involved] 


It is manifest that the statute was passed 
in the attempted exercise of the state’s po- 
lice power. That being so, the inquiry of 
this court is limited to determining: 
whether the object of the statute is one 
for which the police power may legiti- 
mately be invoked, and, if so, whether the 
statute bears a reasonable and substantial 
relation to the object sought to be at- 
tained. These two problems involve sub- 
stantially different considerations, and shall 
be separately discussed. 


[Purpose of statute within police power] 


That the avowed purpose of the act as. 
stated in §13—“to safeguard the public 
against the creation or perpetuation of 
monopolies and to foster and encourage 
competition, by prohibiting unfair and dis- 
criminatory practices by which fair and 
honest competition is destroyed or pre- 
vented”—is well within the state’s police 
power cannot be seriously doubted. It has 
now become firmly established that the 
police power of the state extends not only to 
the preservation of the public health, safety 
and morals, but also extends to the preser- 
vation and promotion of the public welfare. 
In recent years the state, in promofing 
and advancing the general welfare of -its 
citizens, has frequently and properly used 
this power to promote the general pros- 
perity of the state by the regulation of 
economic conditions. This apparent ex- 
tension of the police power is in fact no 
extension at all. The police power has not 
expanded. Its proper exercise has always 
been and still is confined to regulation in 
the public welfare, and has always been 
and still is subject to the standard of rea- 
sonableness in its relation to that interest. 
However, changed social, political and eco- 
nomic conditions have enlarged the field 
of conduct which may properly be sub-. 
jected to regulation in order that the gen-. 
eral welfare may be adequately protected. 
The proper application of the power can- 
not be measured by past precedents—the 
test is, of course, present day conditions. 
These principles have frequently been 
enunciated by this court and by the Su- 
preme Court of the United States. ; 

In People v. Associated Oil Co., 211 Cal. 
93, 98, 294 Pac. 717, this court stated: 
“But there is no longer any doubt that this 
general rule has been extended so as to 
include measures which relate to the gen- 
eral welfare.. In the case of Chicago B. & 
O. Ry. v. Illinois, 200 U. S. 561 [4 Ann. Cas. 
1175, 59 L. Ed. 596, 26 Sup. Ct. 341] the 
Supreme Court stated at page 592: ‘We 
hold that the police power of a state em- 
braces regulations designed to promote the 
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public convenience or the general pros- 
perity, as well as regulations designed to 
promote the public health, the public 
morals, or the public safety’ * * * If 
the question between the taking of private 
property and a proper exercise of the po- 
lice power is fairly debatable, the statute 
will be upheld (citing cases). Also where 
a strong and preponderant opinion prevails 
in the state that a particular measure is 
greatly and immediately necessary to the 
public welfare, that factor has an important 
influence in establishing the limitations of 
the police power in a particular case * * *,” 


In Graham v. Kingwell, 218 Cal. 658, 659, 
24 Pac. (2d) 488, this court stated: “In the 
exercise of its police power the state may 
prescribe regulations tending to promote 
the public health, safety, morals and wel- 
fare of the people. It may also legislate 
so as to increase the industries of the 
state, develop its resources and promote its 
welfare and prosperity.” 
pyar 

With these cases, and many others that 
could be cited, in mind, it is obvious that 
the object of the present statute is within 
the state’s police power. That the preven- 
tion of monopolies and the fostering of 
free, open and fair competition and the 
prohibition of unfair trade practices is in 
the public welfare is obvious, and requires 
no further citation of authority. In fact 


this is not seriously challenged by ap- . 


pellant. The main arguments advanced by 
appellant are that the act is unconstitu- 
tional in that it curtails its previously en- 
joyed privilege or right of fixing the price 
at which it is willing to sell its goods, and 
of selling them at such prices, and that 
the act unlawfully deprives it of its free- 
dom of action; that it is unreasonable and 
will not accomplish the purposes intended. 
These contentions go to the reasonable- 
ness of the statute in its relation to its 
avowed object, and do not attack the va- 
lidity of that object. 


[Reasonable connection with purpose 
challenged] 


So far as pertinent here, the present act 
prohibits the sale of commodities below 
cost as defined in the act (with certain 
enumerated exceptions) but, as will later 
appear, such sale is only prohibited when 
engaged in “for the purpose of injuring 
competitors and destroying competition.” 
In determining the validity of this provi- 
sion (the object of the statute being within 
the police power of the state) we are lim- 
ited in our inquiry to determining whether 
the act is one reasonably connected with 
its avowed purpose. In other words, are 
the means adopted reasonably designed to 


accomplish this purpose; do they have a 
real and substantial relation to the objects 
sought to be attained? 


In passing on these questions there are 
two fundamental principles which must be 
kept in mind: 


[Declared purpose not conclusive] 


In the first place, mere sincerity or hon- 
esty of purpose on the part of the legis- 
lature does not alone justify the statute. 
The declaration in the statute as to its pur- 
poses, does not determine whether the 
means provided in the statute are reason- 
ably designed to accomplish those pur- 
poses. The courts may properly inquire 
into that subject. 


[Constitutionality favored] 


In the second place, in determining 
whether the means provided in the statute 
are reasonably designed to accomplish its 
avowed object, if that question is reason- 
ably debatable, the determination of the 
legislature is conclusive. It is not for the 
courts, except within the limits herein set 
forth, to determine whether or not the 
policy of a statute is economically sound 
or beneficial. That is a matter solely for 
the legislature. These principles have re- 
cently been discussed at length by this 
court in Max Factor & Co. v. Kunsman, 5 
Cal. (2d) 446, 55 Pac. (2d) 177, affirmed 
by the United States Supreme Court, 299 
U. S. 198, 57 Sup. Ct. 147, a case involving 
the validity of the Fair Trade Act as 
amended in 1933 (Stats. 1933, p. 793). That 
statute permitted the owner of trade- 
marked goods to fix the resale price of his 
commodity, and such price so fixed was 
made binding on all into whose hands 
such goods should fall as provided in the 
act. In that case (p. 454) it is stated: 
“In the first place, this court has neither 
the power nor the duty to determine the 
wisdom of any economic policy; that func- 
tion rests solely with the legislature. We 
recognize that economic and _ juridical 
thought is, and for many years has been, 
divided on the economic question as to the 
benefits to the consuming public of free 
and open competition, and its necessary 
corollary, price cutting.” After pointing 
out that one school of economic thought 
was of the opinion that from a social 
standpoint, free and open competition was 
desirable, while another school of thought 
believed that from a social standpoint the 
owner of a trademarked article should be 
permitted to fix the resale price of such 
article, and after discussing the basis of 
each argument, this court continued (p. 
455): “By the enactment of the Fair Trade 
Act in 1931, as amended in 1933. the state 
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legislature, for reasons known to it and 
which we must presume were sufficient, 
has seen fit to attempt to change its former 
policy, and to adopt the second economic 
concept above discussed. In so far as the 
statute involves a mere change in the eco- 
nomic policy of the state, this court has 
no power or right to interfere. The mem- 
bers of the court may or may not agree 
with the economic philosophy of the Fair 
Trade Act, but it is no part of the duty 
of this court to determine whether the 
policy embodied in the statute is wise or 
unwise. It is primarily a legislative and 
not a judicial function to determine eco- 
nomic policy. The power of the court is 
limited to determining whether the sub- 
ject of the legislation is within the state’s 
power, and if so to determine whether the 
means adopted to accomplish the result are 
reasonably designed for that purpose, and 
have a real and substantial relation to the 
objects sought to be attained. These prin- 
ciples have frequently been stated by the 
United States Supreme Court. : 


In Old Dearborn D. Co. v. Seagram Dis- 
tiller’s Corp., 299 U. S. 183, 57 Sup. Ct. 139, 
in upholding the validity of the Illinois 
Fair Trade Act (identical in substance with 
the California act involved in the Max 
Factor case, supra) the United States Su- 
preme Court stated: 

‘t« * * where the question of what the facts 
establish is a fairly-debatable one, we accept 
and carry into effect the opinion of the Legis- 
lature.”’ 


See also Pacific Coast Box and Basket Co. 
v. White, 296 U. S. 176, 56 Sup. Ct. 159; 
Fox v. Standard Oil Co., 294 U. S. 87, 55 
Sup. Ct. 333; Central Lumber Co. v. South 
Dakota, 226 U. S. 157, 33 Sup. Ct. 66; Purity 
Extract & T. Co. v. Lynch, 226 U. S. 192, 33 
Sup. Ct. 44. 


[Economic theories involved] 


In discussing the question as to whether 
the statute is reasonably designed to ac- 
complish its avowed purposes, the parties, 
and various amici curiae on their behalf, 
have written many briefs covering a wide 
field of discussion. On behalf of appellant 
it is urged that the means adopted by this 
statute—prohibiting sales below cost—can- 
not possibly prevent the creation of monopo- 
lies and will not foster free, open and fair 
competition. It is contended that this legisla- 
tion in fact will stifle free and open 
competition and will foster monopolies and 
that it favors the large chain stores and 
large distributors as against the small mer- 
chant. On behalf of respondent the con- 
trary is urged. It should be noted that 
amict curiae briefs have been filed on be- 
half of respondent by several of the trade 
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associations representing the independent 
grocers and druggists of the state. 


[Conclusiveness of legislative determination] 


It is not the province of this court to 
determine where the truth of this argu- 
ment lies. If the subject is fairly debatable 
the determination of the legislature is con- 
clusive. That the economic wisdom of such 
legislation is fairly debatable cannot be 
gainsaid. Courts have frequently commented 
on the destructiveness of price cutting 
tactics. (. . . Hegeman Farms Corp. v. 
Baldwin, 293 U. S. 163, 55 Sup. Ct. 7; High- 
land Farms Dairy v. Agnew, 300 U. S. 608, 
57 Sup. Ct. 549; Max Factor v. Kunsman, 
supra; Agricultural Prorate Com. v. Supervor 
Court, 5 Cal. (2d) 550; 55 Pac. (2d) 495.) 
The use of “loss leaders” for the purpose 
of injuring a competitor has been con- 
demned by many economists. It has been 
urged that their use is injurious to the 
consumer in that the losses so sustained 
will either have to be made up by higher 
prices charged on other commodities, or 
by the enforcing of various economies, 
such as the lowering of wages, discharge 
of employees, lowering of rents, depressing 
the wholesale prices, etc. It has many 
times been urged that such practices are 
destructive of competition and tend to cre- 
ate monopolies. These arguments 
are mentioned not because we necessarily 
believe that they are sound, but to demon- 
strate that the practice condemned by this 
statute, according to the views held by a 
large portion of the body politic, tends 
toward the stifling of free and open com- 
petition, the creation of monopolies, and is 
injurious to the consuming public. It 
should also be mentioned that some 14 
states have passed similar legislation. This 
is entitled to some weight in determining 
whether the means provided in the statute 
will tend to accomplish the valid and ex- 
pressed purpose of the legislature. 


[Application of statute where public interest 
is not involved] 


Appellant, and amici curiae on its behalf, 
urge that, except as to businesses affected 
with a public interest, the owner of an 
article has the constitutional right to sell 
his property at any price he may desire; 
that the statute is a price fixing statute; 
that price fixing statutes, except as to busi- 
nesses affected with a public interest are 
per se unconstitutional; that the statute 
unlawfully interferes with its freedom of 
contract and unlawfully interferes with its 
freedom of action. Appellant relies on such 
cases as Wolff Packing Co. v. Court of In- 
dustrial Relations, 262 U. S. 522, 43 Sup. 
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Ct. 630; Tyson & Bro. v. Banton, 273 U. S. 
418, 47 Sup. Ct. 426; Fairmont Creamery Co. 
v. Minnesota, 274 U. S. 1, 47 Sup. Ct. 506; 
Ribnik v. McBride, 277 U. S. 350, 48 Sup. 
Ct. 545; Williams v. Standard Oil Co., 278 
U. S. 235, 49 Sup. Ct. 115; New State Ice 
ae v. Liebmann, 285 U. S. 262, 52 Sup. Ct. 


[Similar state statutes constitutional] 


We do not find it necessary to analyze 
the above cited cases. There is no doubt 
some general language in these cases which 
tends to sustain appellant’s contentions. 
The point is that in more recent decisions 
of the United States Supreme Court these 
cases have been discussed and have been 
held not to prohibit the enactment of state 
statutes predicated on substantially similar 
concepts as the one here involved. The 
leading case on the subject is Nebbia wv. 
New York [291 U. S. 502], involv- 
ing the validity of the Milk Control Law of 
New York, which provided for a Milk Con- 
trol Board with the power to fix the mini- 
mum and maximum retail price to be 
charged for milk. Nebbia was prosecuted 
for selling milk below the price fixed by 
the Board. Both the New York Court of 
Appeals (People v. Nebbia, 262 N. Y. 259) 
and the United States Supreme Court 
(supra) upheld the statute as a valid and 
proper exercise of the police power. After 
commenting on the various factors leading 
to the enactment of the statute, including 
the disruption of the milk business caused 
by demoralizing competition resulting in 
destructive price cutting practices by re- 
tailers, the court held the business was 
subject to control and regulation and sus- 
tained the statute. After discussing at 
length the police power and its proper use 
in promoting the general welfare, the court 
pointed out (p. 524) that ‘“‘these correlative 
rights, that of the citizen to exercise ex- 
clusive dominion over property and freely 
{o contract about his affairs, and that of 
the state to regulate the use of property 
and the conduct of business, are always in 
collision. No exercise of the private right 
can be imagined which will not in some 
respect, however slight, affect the public; 
no exercise of the legislative prerogative 
to regulate the conduct of the citizen 
which will not to some extent abridge his 
liberty or affect his property. But subject 
only to constitutional restraint the private 
right must yield to the public need.’ The 
court then commented upon many cases 
upholding statutes limiting the individual 
in the use of his property, including statutes 
forbidding the giving of trade inducements 
“and other forms of price discrimination” 
and statutes prohibiting monopolies and 


fostering free and open competition. The 
court then stated that Nebbia’s contentions, 
which are exactly the same contentions 
made by appellant here, were unsound. . . . 
The court then held that the dairy industry 
was not a public utility, and that there was 
not present any suggestion of monopoly. 


[Need for and reasonableness of statute 
controlling] 


It is quite significant that the various 
cases relied upon by appellant in the in- 
stant case were cited in the dissenting opin- 
ion in the Nebbia case. The rule of the 
Nebbia case has been since followed. (Bor- 
dens Farm Products Co. v. Ten Eyck, 297 
Wns 25 SoySup, Cr 453.) lt is tune that 
in these cases the United States Supreme 
Court emphasized the emergency nature 
of the legislation. The emergency referred 
to was in fact part of the background of 
the statutes. In determining judicial ac- 
tion, however, the character of the situa- 
tion sought to be remedies rather than its 
abruptness is the governing factor. As we 
interpret the Nebbia case and the cases 
from this court hereafter referred to, in 
passing upon the validity of such statutes 
the sole constitutional yardstick by which 
they should be measured is the necessity 
for and the reasonableness of the regula- 
tion. The question as to whether the stat- 
ute involves direct or indirect price fixing 
is a false quantity. 


[Statute fixes a price floor] 


In Old Dearborn D. Co. v. Seagram Dis- 
tiller’s Corp., 299 U. S. 183, 57 Sup. Ct. 139 
the court upheld the validity of the Illinois 
Fair Trade Act, a statute substantially 
identical with the California Fair Trade 
Act, upheld in Max Factor & Co. v. Kuns- 
man, supra. Such statutes permit the owner 
of trademarked articles to fix the resale’ 
price of such articles. The basic purpose 
of such a statute and the one here in- 
volved is the same. Both are aimed pri- 
marily at cut price retailing and the ruinous 
use of loss leaders. The Fair Trade Act 
aims to correct the evil from above by le- 
ealizing resale price maintenance, by penal- 
izing all who sell trademarked articles in 
disregard of the owner’s contract even 
though not parties to it. The present stat- 
ute operates from below and is broader in 
scope. In its true sense it is not a price 
fixing statute at all. It merely fixes a level 
below which the producer or distributor 
may not sell with intent to injure a com- 
petitor. In all other respects price is the 
result of untrammelled discretion. This 
was the exact holding of the Supreme 
Court of Tennessee, in Rust v. Griggs, 113 
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S. W. (2d) 733, in upholding the Tennessee 
act comparable to the statute here in- 
volved. 

This court in the Max Factor & Co. case, 
supra, in answering the contention that the 
Fair Trade Act unlawfully restricted the 
owner of property in selling the same at 
prices fixed by himself stated: 

‘‘* * * Under its police power, the state, in 
a proper case, -has the power, acting in the 
interests of the general welfare, to regulate 
property and contract rights, and this includes, 
of course, the power to regulate the right of 
free bargaining. The fact that a state can law- 
fully pass a statute requiring free and open 
competition, such as the Cartwright Act, supra, 
which regulates the rights of a manufacturer or 
producer, and limits his freedom of contract, 
indicates this power exists. 

* * * 

It is true that the Max Factor & Co. and 
Old Dearborn cases involved only trade- 
marked articles but the theory of those de- 
cisions is also applicable here. 

Another case to which reference should 
be made -is Agricultural Prorate Com. v. 
Superior Court, 5 Cal. (2d) 550, 55 Pac. (2d) 
495, upholding the constitutionality of the 
California Prorate Act. By that act the 
growers of certain agricultural products 
and a state commission, in the manner 
therein provided, are permitted to control 
the quantity of the product that shall be 
harvested and marketed by the industry 
and by the individual grower, even as 
against dissenters. This court upheld the 
statute, chiefly relying upon the Nebbia 
case, and expressly pointed out (p. 582), 
after citing the exact cases relied on by 
appellant in the instant case, that those 
cases have apparently been overruled. .. . 


[Freedom of contract not unlimited] 


In West Coast Hotel Co. v. Parrish, 300 
U. S. 379, 57 Sup. Ct. 578, decided in March 
of 1937 the United States Supreme Court 
expressly overruled two of the cases re- 
lied upon by appellant—Adkins v. Children’s 
Hospital, 261 U.S. 525, 43 Sup. Ct. 394 and 
Morehead v. New York, 298 U. S. 587, 56 
Sup. Ct. 918. The statute there involved 
was one providing a minimum wage law for 
women. The court commented at length 
on the existing economic conditions in- 
tended to be remedied by the statute. It 
pointed out that the freedom of contract 
guaranteed by the constitution is one sub- 
ject to proper regulation. ... 


[Regulation of unfair trade practice valid] 


Other cases could be cited. We believe 
that these cases clearly establish the con- 
stitutionality of the statute here under at- 
tack. The statute must be held to be a 
reasonable attempt upon the part of the 
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state to accomplish a valid object. It must 
be borne in mind that this statute does not 
regulate the selling of commodities—it is 
the predatory trade practice of selling be- 
low cost with intent to injure competitors 
which the legislature on reasonable grounds 
has determined is vicious and unfair that 
is prohibited. Such determination is clearly 
within the legislative power. The state 
may not have power to regulate all trade 
practices affecting competition, but it 
clearly has power ‘to restrict or prohibit 
trade practices which upon reasonable 
grounds it determines are predatory, vi- 
cious, unfair and anti-social. 


[Intent an essential element] 


It is next urged by appellant that every 
sale below cost, except as provided in §6, 
is made unlawful by §3 regardless of in- 
tent, and that so construed the act is un- 
constitutional. It would certainly add to 
the weight of appellant’s argument on the 
main issue if the statute omitted intent as 
an integral part of the act prohibited. It 
is one thing, from a legal standpoint, to 
prohibit sales below cost engaged in for 
the purpose of injuring competitors and 
destroving competition, and quite another 
to merely prohibit all such sales regardless 
of intent. It may well be that an absolute 
prohibition regardless of intent would be 
unreasonable. (See Fairmont Creamery Co. 
v. Minnesota, 274 U. S. 1, 47 Sup. Ct. 506.) 
However, it is our opinion that § 3, prop- 
erly interpreted, requires the designated in- 
tent before selling below cost is prohibited. 
The language of the section, so far as 
pertinent to this contention is as follows: 
“It shall be unlawful for any person * * * 
to sell * * * any article at less than the 
cost thereof to such vendor, or give, offer 
to give * * * any article or product, or 
service or output of a service trade for 
the purpose of injuring competitors and 
destroying competition.” Because of the 
absence of a comma after the word “trade,” 
it is urged that the unlawful intent clause 
applies only to the giving away of articles 
and does not apply to the preceding clause 
dealing with selling below cost. This con- 
tention is without merit. We are of the 
view that the intent clause modifies and 
qualifies not only the words immediately 
preceding but also the seiling below cost 
clause. We are led to this construction by 
several considerations. 


In the first place, various sections of the 
act contain provisions clearly indicating 
that intent is a necessary element of the 
offense. (See.$ T 3,5) 7, 13 and, 15.) 


In the second place the legislature 
amended § 3 in 1937 (Stats. of 1937, p. 2395) 
by inserting the comma in the proper place, 
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and by so changing the wording of the 
section as to leave no doubt that selling 
below cost is only prohibited when the im- 
proper intent is present. ‘This is entitled 
to some weight in ascertaining the legis- 
lative intent. 


In the third place, there are certain rules 
of construction which lead to the same con- 
clusion. These rules were clearly stated 
and applied in People v. Kahn, supra, in 
construing this identical provision. 


[Umformity of statute’s operation] 


It is also asserted that the statute fails 
to conform to Article 1, §11 of the Cali- 
fornia constitution which requires that all 
laws of a general nature shall have uni- 
form operation. This lack of uniformity 
is asserted to exist in that large chain and 
department stores, because of their large 
purchasing power, can buy for less than the 
smaller merchant, and may, therefore, un- 
der the act, sell for less. It is claimed that 
this not only constitutes unlawful dis- 
crimination, but necessarily defeats the 
claimed purpose of the act, in that such a 
situation fosters rather than prevents 
monopolies. This last contention, as has 
already been pointed out, deals with a rea- 
sonably debatable economic problem, and 
is therefore within the legislative field. 
The first contention has two complete an- 
swers. 


[Uniform result not required] 


In the first place, the uniformity required 
by such a provision as Article 1, §11 is 
uniformity in operation, not uniformity of 
result. (State v. Darling (Iowa) 246 N. W. 
390; Bowers v. Glos (1l!.) 179 N. E. 80.) 
If there is any theoretical “discrimination” 
resulting from the statute it is due to the 
very fact that the law is uniform in its 
operation, and ctoes not classify. 

In the second place, although it is true 
that by fixing the minimum permissible 
price at cost §3 may permit one merchant 
to sell for less than another, as expressed 
by one commentator “the poison, if such 
it be, contains its own antidote by exempt- 
ing from operation of the statute, any en- 
deavor made in good faith to meet the 
legal prices of competitors” (47 Yale Law 
Journal 1201) as provided in § 6(d). 


[No consideration of hypothetical situations] 


Appellant and amici curiae present vari- 
ous hypothetical situations, and contend 
that as applied to these situations the stat- 
ute is unconstitutional. We are not per- 
mitted to ca»sider these hypothetical situ- 
ations. Jn answering the identical prob- 
lem in the Max Factor & Co. case, supra 


(p. 468) this court stated: “Respondent pre- 
sents several hypothetical situations under 
which enforcement of the act would be 
inequitable or difficult, or, perhaps, even 
unconstitutional. It is elementary, of 
course, that a statute may be invalid .as 
applied to one set of facts, yet valid as 
applied to another. (Dahnke-Walker Miil- 
ing Co. v. Bondurant, 257 U. S. 282 [42 Sup. 
Ct. 106, 66 L. Ed. 239].) The situations 
conjured up by respondent are not here 
involved, and respondent is limited in his 
attack to the application of the statute to 
the factual situation now before the court. 
Moreover, the principal remedy granted by 
the statute is injunctive relief. The equity 
court has broad and flexible discretionary 
powers, and can, and undoubtedly would, 
deny injunctive relief where such relief 
would be inequitable.” 


The contention that because § 1 excludes 
the lease of motion pictures from the oper- 
ation of the act, the act is discriminatory, 
cannot be properly raised by this appellant. 
(Smiley v. Kansas, 196 U. S. 457.) 


[Indefinite definition of operating cost not 
considered | 


The last contention of appellant neces- 
sary to be discussed is that the definition 
of “cost of doing business” found in §3 
is indefinite and uncertain. Appellant is in 
no position to urge this point. The parties 
stipulated and the trial court found that 
appeilant sold the goods here involved at 
less than invoice or replacement cost, plus 
the appellant’s cost of doing business. The 
parties likewise stipulated that the cost of 
doing business in appellant’s line of activity 
was an established fact, well known to all 
in the trade, including appellant. Ob- 
viously, the provisions defining cost of do- 
ing business must have been sufficiently 
certain and definite to appellant at the 
time it stipulated to the fact. We have 
no way of ascertaining in this case whether 
the provisions relating to the cost of doing 
business contained in the act are too uncer- 
tain and indefinite to reasonably he applied 
by any merchant. Appellant and its sup- 
porting amici curiae urge with great ve- 
hemence that it is practically impossible 
for any merchant to have available the 
necessary facts for an accurate calculation 
of cost of doing business as applied to each 
article during the course of any current 
vear. Respondent and its supporters urge 
that simple and proper accounting prac- 
tices will disclose the necessary informa- 
tion. Under such circumstances the issue 
cannot and should not be determined in 
this proceeding. When and if the issue is 
properly presented against a proper fac- 
tual background with appropriate eviden- 


see sa bd 


516 


Court Decisions 


** Balzer v. Caler 


tiary material, this court can then and only 
then determine the reasonableness of this 
provision. It may well be that such evi- 
dence will disclose that the apprehensions 
of appellant are groundless. Moreover, the 
present case involves an application for an 
injunction. We are not now considering 
the criminal provisions of the act. In an 
equity case the trial court “has broad and 
flexible discretionary powers, and can, and 
undoubtedly would, deny injunctive relief 
where such relief would be inequitable.” 
(Max Factor & Co. v. Kunsman, supra.) 
It should also be mentioned that in Rust 
v. Griggs, supra, the Tennessee Supreme 
Court upheld a provision in relation to cost 
of doing business than on its face appears 
to be more vague and uncertain than the 
one here involved. 


[Constitutionality of statute upheld] 


For the foregoing reasons it must be 
held that, as applied to the facts of this 
case, the Unfair Practices Act is constitu- 
tional, insofar as it grants to those in the 


position of respondent the right to injunc- 
tive relief. The statute embodies the con- 
cept that sales made at a loss to the seller, 
when made for the purpose of injuring or 
destroying competition, are predatory and 
anti-social in character. The economic 
wisdom of such a concept may be debat- 
able, but being debatable, the legislature 
is empowered to choose between its ac- 
ceptance or rejection. The statute, so far 
as the facts here involved are concerned, 
goes no further than reasonably necessary 
to effectuate that choice. 


[Conclusion] 


It is our opinion that neither the due 
process clause, nor any other constitutional 
restraint, state or federal, prohibits the 
legislature from dcting to curb predatory 
merchandising practices which tend to in- 
jure or destroy fair and open competition. 


[Judgment affirmed] 
The judgment appealed from is affirmed. 


[55,192] Everett L. Balzer v. Donald L. Caler, 
California Supreme Court. Decided July 28, 1938, 


Intent to injure competitors and to lessen competition must be proven to exist in 
the making of sales below cost before injunctive relief may issue under the California 


Unfair Practices Act 
[Counsel] 


For Appellant—Hanna & Morton; Albert 
Mosher; Leon B. Brown. 
Amici Curiae—E. R. Hoerchner, Landels, 


Weigel and Crocker; Stanley A. Weigel. 

For Respondent—Otto A. Gerth. 

Amici Curiae—Pierson & Block; McNamara & 
Seymour; Chase, Barnes & Chase; Ray C. Eber- 
hard, Orrick, Dahlquist, Neff and Herrington. 


[Nature of proceeding] 


Waste, C. J.: A hearing was granted 
in this cause in order to consider the con- 
stitutionality of the Unfair Practices Act 
as amended in 1935, (Stats. of 1935, Ch. 
477, p. 1546; Deering’s Codes, Laws and 
Constitutional Amendments, 1935 Supp., 
Act 8781.) Upon further deliberation, for 
reasons hereafter appearing, it is our opin- 
jon that the constitutionality of the statute 
is not involved in this proceeding, 


{Alleged unfair practices] 


‘This cause is a companion case to Whole- 
sale Tobacco Dealers Bureau v. National 
Candy and Tobacco Co., L. A. 15836, this day 
decided (ante, p. 116), The appeal is by 
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the plaintiff from a judgment refusing to 
issue an injunction to prohibit the defend- 
ant from selling in his grocery stores cer- 
tain staple articles for less than cost. It is 
claimed that such sales were in violation 
of the above-mentioned act. The complaint 
upon which the action was predicated is in 
four counts, The first count alleges that on 
specified dates defendant offered and ad- 
vertised for sale in his stores certain desig- 
nated articles at less than invoice or 
replacement cost. The third cause of ac- 
tion alleges that defendant on the days 
specified sold the articles so advertised for 
less than invoice or replacement cost. In 
neither of these counts is it alleged that the 
acts charged were performed for the pur- 
pose of injuring competitors and destroy- 
ing competition. 

The second and fourth causes of action 
allege the same facts as do the first and 
third causes of action, but add the allega- 
tion that these acts were performed “for 
the purpose of injuring competitors and 
destroving competition.” 


[Defense] 


Demutrers to each count were overruled. 
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The defendant answered admitting the 
offers and sales at less than his invoice or 
replacement cost; but he denied that these 
acts were performed with the intent to in- 
jure competitors or destroy competition, al- 
leging, in this connection, that he offered 
for sale and sold the goods for less than 
cost for the sole purposes of meeting the 
competition of other merchants and of ad- 
vertising and stimulating his own business. 


[No intent to injure competitors] 


Upon atrial of the cause, upon admitted- 
ly competent evidence, the trial court found 
that although defendant admittedly sold 
certain articles below cost these acts were 
not performed fot the purposes of injuring 
competitors and destroying competition. 


[Constitutionality not in issue] 


This last mentioned finding, based as it 
is upon substantial competent evidence 
makes it unnecessary to pass upon the con- 
stitutionality of the Unfair Practices Act 
as applied to the facts of this case. 

It was held in the Wholesale Tobacco 
Dealers Bureau v. National Candy and To- 
bacco Co. case, supra, that under section 3 
of the act sales below cost are only pro- 
hibited when engaged in with the intent 
to injure competitors and to lessen com- 
petition. Under this ruling, obviously, the 


first and third causes of action fail to state 
a cause of action. As to the second and 
fourth causes of action the finding of the 
trial court is supported by the evidence and 
cannot be disturbed on appeal. 


[Conclusion] 


Appellant contends that inasmuch as the 
cause involves a request for an injunction 
that the existing law rather than the law in 
force at the time of the judgment should 
be applied. In this connection it is pointed 
out that in 1937 the act was amended to 
clearly state that intent to injure competi- 
tors and lessen competition is a necessary 
element of the act prohibited, but that sec- 
tion 5 of the act was also amended.to pro- 
vide that in any action brought under th. 
act the selling of an article below cost, to 
gether with proof of the injurious etfect of 
such act “shall be presumptive evidence of 
the purpose or intent to injure competitors 
or destroy competition.” (Stats., 1937, Ch 
860, p. 2395.) Even if this section were 
held applicable to the instant case it would 
nevertheless still have to be held that the 
only competent admissible evidence intro- 
duced on this issue rebutted the presump- 


tion. E 
[Judgment affirmed] 


For the foregoing reasons the judgment 
appealed from is affirmed. 


[11 55,193] State ex rel. English v. Ruback. 


Supreme Court of Nebraska. 


Filed October 7, 1938, 


Section 3 of the Nebraska Unfair Practices Act, prohibiting the disposition of goods 
at less than cost price where competition would be injuriously affected, is unconstitutional 
by reason of the indefiniteness and uncertainty of its provisions. 


The right to dispose of property in an innocent manner, at the sales price obtainable 
in fair barter, is guaranteed to vendors under the Constitution of the State of Nebraska. 


Before Roser, C. J., Eperty, Day, PAINE, Carter and Messmorg, J. J., and Krocer, D. J. 


[Counsel] 


Jas. T. English, Ray McGrath, Thos. C. Quin- 
lan (Omaha); Richard C. Hunter, Atty. Gen., 
Bert L. Overcash, Ass’t. Atty. Gen. (Lincoln) for 
plaintiff, appellee. 

Irvin C. Levin (Omaha) for defenaant, appel- 
lant. 

Allen, Requartte & Wood (Lincoln), amici 
curiae. 

Peterson & Devoe (Lincoln), amici curiae. 


Fred S. White (Omaha), amici curiae. 


[Statement of case] 


Eperty, J.: This is a proceeding in equity 
for an injunction restraining the alleged vio- 


lation by detendant of section 3 of the 
Nebraska unfair practices act (Laws 1937, 
ch. 137), the defendant answered the plain- 
tiff’s petition by, first, a general denial; and, 
further, that such section 3 of the unfair 
practices act violates and transgresses “the 
due-process clause of the Fourteenth 
Amendment of the Constitution of the 
United States,” also “the Fifth Amend- 
ment” thereto, also “section 3 of article I 
of the Bill of Rights of the Constitution of 
the state of Nebraska;”’ that it “tends to 
fix prices in businesses not clothed with a 
public interest;” “that it is special class 
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legislation affecting, injuring and discrim- 
inating against large masses in favor of the 
few;” and that it “creates a monopoly and 
an unlawful combination and is in violation 
of articles VIII and IX of chapter 59 of the 
Compiled Statutes of Nebraska for 1929.” 
There was a trial to the court, evidence 
being introduced by plaintiff alone, and at 
the close thereof defendant moved for a 
dismissal “for the reason that the state has 
failed to establish a cause of action against 
the defendant.” The district court over- 
ruled this motion, and, on further consider- 
ation of the evidence, a decree was entered 
enjoining the violation of “section 3, of 
Legislative Bill 137, of the laws of Nebraska 
for 1937” (unfair practices act). Laws 1937, 
ch. 137, sec. 3. From the action of the trial 
court overruling his motion for a new trial, 
the defendant appeals. 2 
[Provisions of Nebraska Fair Trade Act] 


The essential portions of the unfair prac- 
tices act presented for our consideration, 
are as follows: 

“See. 3. It shall be unlawful for any person, 
partnership, firm, corporation, joint stock com- 
pany, or other association engaged in business 
within this state to sell, offer for sale or ad- 
vertise for sale any article or product, or service 
or output of a service trade, at less than the 
cost thereof to such vendor, or give, offer to 
give or advertise the intent to give away any 
article or product, or service or output of a 
service trade where the effect of such sale below 
cost, or the giving, offering to give, or adver- 
tise the intent to give away any article or 
product, or service, or the output of a service 
trade, may lessen, injure, destroy, prevent, 
hinder or suppress the competition of competi- 
tors of such person, partnership, firm, corpora- 
tion, joint stock company, or other association 
engaged in business within this state.’’ (Italics 
supplied.) 


Section 10 of this act, in effect, provides 
that the violator of section 3 shall “be 
deemed guilty of a misdemeanor for each 
single violation, and, upon conviction there- 
of, shall be punished by a fine of not less 
than One Hundred Dollars ($100.00) nor 
more than One Thousand Dollars ($1000.00), 
or by imprisonment not exceeding six 
months or by both said fine and imprison- 
ment, in the discretion of the court.” 

It will be noted that, as a part of the 
offense created and defined by section 1 of 
the unfair practices act, the words “with the 
intent to destroy the competition of any 
regular established dealer in such com- 
modity, product or service, or to prevent 
the competition of any person,” etc., are 
made an essential element of this particular 
statutory offense. But no similar provision 
forms a part of section 3 of the unfair 
practices act on which the instant pro- 
ceeding is based. 
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[Alleged violation] 


The factual situation involved in the 
instant case is the sales by defendant, in 
the usual course of business as owner of a 
retail grocery store in Douglas county, in 
two transactions, in the first whereof two 
pounds of M. J. B. coffee were sold at 
retail for 50 cents, the cost price of which 
to defendant had been, within 30 days prior 
to such sale, the sum of 51 cents; and in the 
second transaction, two pounds of Hills 
Brothers coffee were sold at retail for 53 
cents, the replacement cost of which to de- 
fendant then was 51 cents; and that de- 
fendant had advertised the intended sale of 
such goods, and others, at cut prices in the 
Omaha World Herald prior to the making 
of such sales. 

On the subject of the rights of owner- 
ship and enjoyment of personal property, 
the Constitution of the state of Nebraska 
contains the following pertinent provisions, 
ViZ.: 

“All persons are by nature free and independ- 
ent, and have certain inherent and inalienable 
rights; among these are life, liberty and the 
pursuit of happiness. To secure these rights, 
and the protection of property, governments 
are instituted among people, deriving their just 
powers from the consent of the governed.” 
Const. art. I, sec. 1. 

“There shall be no discrimination between 
citizens of the United States in respect to the’ 
acquisition, ownership, possession, enjoyment or. 
descent of property. The right of aliens in 
respect to the acquisition, enjoyment and descent 
of property may be regulated by law.’’ Const. 
art. I, sec. 25. 

“‘No person shall be deprived of life, liberty, 
or property, without due process of law.” 
Const. art. I, sec. 3. 


On this general subject, our court has 
said, viz.: “This common-law right of 
property is secured by our Constitution. It 
declares that ‘no person shall be deprived 
of life, liberty, or property, without due 
process of law.’ The terms ‘due process of 
law’ and ‘the law of: the land’—one or the 
other of which is found in all Constitutions 
of the states—are said to mean the same 
thing; and it is quite clear that they are 
indifferently used in Constitutions for the 
same purpose. They are said to refer to 
a preexisting rule of conduct, and designed 
to exclude arbitrary power from every 
branch of the government. State v. Doherty, 
60 Me. 509; Norman v. Heist, 5 W. & S. 171; 
The State v. Simons, 2 Spear, 767. Hence, 
these terms do not mean merely a legisla- 
tive enactment; for, ‘If they did, every re- 
Striction upon the legislative authority 
would be at once abrogated. For what more 
can the citizen suffer than to be “taken, im- 
prisoned, disseized of his freehold, liberties 
and privileges; be outlawed, exiled, and 
destroyed; and be deprived of his property; 
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his liberty, and his life,” without crime? 
Yet all this he may suffer, if an act of 
assembly simply denouncing these penalties 
on particular persons, or a particular class 
of persons be in itself a law of the land 
within the sense of the Constitution.’ Hoke 
v. Henderson, 4 Dev. 1, 15.” Atchison & 
Nebraska R. Co. v. Baty, 6 Neb. 37. See, also, 
Ex parte Newman, 9 Cal. 502; Ex parte 


Quarg, 149 Cal. 79, 84 Pac. 766; Ex parte 
Dickey, 144 Cal. 234, 77 Pac. 924; In re Smith, 
193 Cal. 337, 223 Pac. 971; People v. Pace, 73 
Cal. App. 548, 238 Pac. 1089. 


[Right to sell at any price] 


The conclusion is that the constitutional 
guaranties of our Bill of Rights contem- 
plate that every person legally possesses 
the right of acquiring the absolute and un- 
qualified title to every species of property 
recognized by law, with all rights incidental 
thereto, and, in connection with the right 
of personal liberty, it includes the right te 
dispose of such property in such innocent 
manner as he pleases, and to sell it at such 
price as he can obtain in fair barter. State 
v. Sperry & Hutchinson Co., 94 Neb. 785, 144 
N. W. 795; In re Deklotz, 98 Neb. 861, 155 
N. W. 240; Hall v. State, 100 Neb. 84, 158 
N. W. 362; Tyson & Brother v. Banton, 273 
U. S. 418; Wolff Packing Co. v. Court of In- 
dustrial Relations, 262 U. S. 522; Ribmk v 
McBride, 277 U. S. 350; Williams v. Standard 
Oil Co., 278 U. S. 235; New State Ice Co. v. 
Liebmann, 285 U. S. 262; Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corpora- 
tion, 299 U. S. 183. 


[No requirement of intent] 


The preliminary question now presented, 
in view of the essential nature of the trans- 
actions involved, is a mere sale of groceries, 
a transaction in no manner affected with a 
public interest. Does the language of sec- 
tion 3 of the unfair practices act possess 
the requisite definiteness to properly define 
a legal offense? It contains no definition 
of criminal intent, or of evil or criminal 
purpose, or of guilty knowledge. It is to 
be remembered that innocence must always 
be presumed. Under the terms of such sec- 
tion 3, criminality must be determined and 
punishment inflicted wholly without refer- 
ence to the intent, purpose or actual knowl- 
edge of the seller, solely because, as a 
result of what is done, such act “may 
lessen, injure, destroy, prevent, hinder or 
suppress the competition of competitors.” 

In Fairmont Creamery Co. v. Minnesota, 
274 U. S. 1, 10, it was stated: 

“It is not permissible to enact a law which, 
in effect, spreads an all-inclusive net for the 
feet of everybody upon the chance that, while 
the innocent will surely be entangled in its 
meshes, some wrong-doers also may be caught.”’ 


Likewise, in Connally v. General Construc- 
tion Co., 269 U. S. 385, we find the following 
language: ‘The dividing line between what 
is lawful and unlawful cannot be left to 
conjecture. The citizen cannot be held to 
answer charges based upon penal statutes 
whose mandates are so uncertain that they 
will reasonably admit of different construc- 
tion. A criminal statute cannot rest upon 


an uncertain foundation. The crime, and 
the elements constituting it, must be so 
clearly expressed that the ordinary person 
can intelligently choose, in advance, what 
course it is lawful for him to pursue. Penal 
statutes prohibiting the doing of certain 
things, and providing a punishment for 
their violation, should not admit of such a 
double meaning that the citizen may act 
upon the one conception of its requirements 
and the courts upon another.” 


The statutory language employed by the 
controlling statute in defining the offense 
makes use of the word “may,” apparently 
for the obvious reason of enlarging its 
scope and lightening the burden of proof. 
The word “may” includes in its definition 
“nossibilities.” 

“In one of its usable senses the verb ‘may’ 
comprehends the idea of possibility, and, so 
used, becomes equivalent to the expression 
‘might possibly;’ it has been defined as to be 
possible. It may comprehend further the idea 
of probability, and also the thought of what is, 
with more or less certainty, to be expected. 
Whether it carries the thought of probability, 
or of possibility and not probability, often de- 
pends on the context. It has been said that it 
comprises all the possible rather than the rea- 
sonably probable consequences, but that it is not 
to be taken as including every conceivable pos- 
sibility, and that it must be reasonably applied, 
having in mind the purpose in view.’’ 39 C. J. 
1394, 


“In creating an offense which was not a 
crime at common law, a statute must of 
course be sufficiently certain to show what 
the legislature intended to prohibit and 
punish, otherwise it will be void for uncer- 
tainty. Reasonable certainty, in view of 
the conditions, is all that is required, and 
liberal effect is always to be given to the 
legislative intent when possible; but where 
the legislature declares an offense in words 
of no determinate signification, or its 
language is so general and indefinite that 
it may embrace not only acts commonly 
recognized as reprehensible but also others 
which it is unreasonable to presume were 
intended to be made criminal, the statute 
will be declared void for uncertainty.” 16 
GaJe507- 

“The test to determine whether a statute 
defining an offense is void for uncertainty (1) 
is whether the language may apply not only to 
a particular act about which there can be little 
or no difference of opinion, but equally to other 
acts about which there may be radical dif- 
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ferences, thereby devolving on the court the 
exercise of arbitrary power of discriminating 
between the several classes of acts. COzarra v. 
Board of Medical Supervisors, 25 App. Cas. 
(D. C.) 443. (2) The dividing line between 
what is lawful and what is unlawful cannot be 
left to conjecture. United States v. Capital 
Traction Co., 34 App. Cas. (D. C.) 592, 19 Ann. 
Cas. 68; United States v. Washington R. & E. 
Co., 34 App. (D. C.) 599.’" 16 C. J. 68, note 10. 


See, also, Ex parte Jackson, 45 Ark. 158; 
Stoutenburgh v. Frazier, 16 App. Cas. (D. C.) 
229, 48 L. R. A. 220; State v. Gaster, 45 La. 
Ann. 636, 12 So. 739; Augustine v. State, 41 
exin CrigRepai59) 152) SRAWe77 00 Am aSt 
Rep. 765. 


[Definition of crime indefinite] 


It is obvious that the terms of the statute 
under consideration are indefinite and un- 
certain. The elements of the crime it at- 
tempts to define and punish are not so 
clearly expressed that the ordinary person 
is apprised in advance as to what course 


it is lawful for him to pursue, and the intent 
and purpose of the sovereign is not clearly 
declared. Under these circumstances, and 
it being a rule of this court that a statute 
will not be declared unconstitutional unless 
necessary to the proper disposition of the 
pending case (Howarth v. Becker, 131 Neb. 
233, 5 SCJ 771, 267 N. W. 444), the con- 
stitutional questions will not be discussed 
or determined. 


[Conclusion] 


lt follows that the portion of the statute 
quoted, even when taken in connection with 
the context, is void and of no effect, and is 
insufficient to sustain a prosecution there- 
under or civil proceedings based thereon. 
Thus, in overruling appellant’s motion to 
dismiss the action, the trial court com- 
mitted reversible error. 

The judgment of the district court is, 
therefore, reversed and the proceeding dis- 
missed. 

REVERSED AND DISMISSED. 


[755,194] William V. Hartmann v. John E. Sloan, United States Marshal for the 


Western District of Pennsylvania. 


United States Circuit Court of Appeals, Third Circuit. Filed November 1, 1938. 


On appeal from the District Court of the United States, for the Western District of 


Pennsylvania. 


No reservation of pending appeals to the United States Circuit Courts of Appeals 
in habeas corpus proceedings to prevent removal for trial under the anti-trust statutes 
is had where the right of appeal is absolutely withdrawn in an amendment to the 


original statutory grant of jurisdiction. 


[Statement of the case} 


Biccs, Circuit Judge. The appellant, a 
resident ‘of Pittsburgh, Pennsylvania, has 
appealed from a judgment of the District 
Court of the United States for the Western 
District of Pennsylvania, discharging a writ 
of habeas corpus sued out by him against 
the appellee, the United States Marshal for 
the Western District of Pennsylvania, to 
prevent the appellant’s removal to the 
Western District of Wisconsin for trial] 
upon an indictment charging him and 
others with a conspiracy to violate the anti- 
trust laws of the United States. The final 
judgment of the court below was entered 
upon September 1, 1937, and by it the ap- 
pellant was remanded to the custody of the 
appellee for removal to Wisconsin. Upon 
the same day an appeal from the judgment 
was taken to this court. Argument in the 
case was heard by us upon June 7, 1938. 
Upon August 30, 1938, the appellee filed a 
motion to dismiss the appeal upon the 
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grounds indicated hereafter. Argument was 

had upon this motion upon October 13, 

1938. 

[Jurisdiction where appeal is prior to statute 
denying appeal] 

‘The habeas corpus proceedings were 1n- 
stituted to test the validity of the warrant 
for the removal of the appellant to Wiscon- 
sin for trial upon the indictment referred 
to. It is undisputed that this warrant was 
issued pursuant to the provisions of R. S. 
1014, May 28, 1896, c. 252, Sec. 19, 29 Stat. 
184; Mar. 2, 1901, c. 814, 31 Stat. 956 (18 
U.S.C. A. 591). Jurisdiction of this court 
for the appeal is based therefore upon the 
provisions of the Act of Congress of Febru- 
ary 13, 1925, c. 229, Sec. 6, 43 Stat. 940 (28 
U.S. C. A. 463). The Seventy-Fifth Con- 
gress, however, by Public Act No. 772, ap- 
proved June 29, 1938, amended the 
provisions of subsection (a) of the Act of 
February 13, 1925, c. 229, Sec. 6, 43 Stat. 
940 (28 U.S. C. A. 463) so that it now reads 
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as follows, the amended portion of the stat- 
ute being that following the colon: “In a 
proceeding in habeas corpus in a district 
court, or before a district judge or circuit 
judge, the final order shall be subject to 
review, on appeal, by the circuit court of 
appeals of the circuit wherein the prodeed- 
ing is had: Provided, however, That there 
shall be no right of appeal from such order 
in any habeas corpus proceeding to test the 
validity of a warrant of removal issued pur- 


suant to the provisions of Section 1014 of: 


the Revised Statutes or the detention pend- 
ing removal proceedings. . . ”. It~is 
manifest therefore that the statute under 
which the appeal was taken has _ been 
amended in such wise as to withdraw the 
right of appeal to the Circuit Courts of 
Appeals from persons who seek by habeas 
corpus proceedings to test the validity of 
warrants of removal issued pursuant to the 
provisions of Section 1014 of the Revised 
Statutes (18 U. S. C. A. 591). The appel- 
lant concedes and indeed himself points 
out that the privilege of appealing from 
a lower court to a higher one is not an 
inherent right in any case but is a right 
conferred by statute or by express con- 
stitutional grant. He distinguishes, how- 
ever, between the right of appeal to an 
appellate court and the right of an appellate 
court to adjudicate an appeal already taken 
and contends that under the authorities it 
is plain that though the right of future 
appeal has been done away with in cases 
of habeas corpus proceedings to test the valid- 
ity of a warrant of removal as of the 
effective date of the amendment, none the 
less the jurisdiction of this court remains 
to adjudicate Hartmann’s appeal since it 
was perfected prior to the amendment. 


[Precedents governing appellate jurisdiction] 


The appellant relies principally upon 
three decisions of the Supreme Court. We 
deem it desirable to discuss these briefly. 
In Ex Parte McCardle, 74 U.S. 506, Mc- 
Cardle, charged with the publication of 
libelous and incendiary articles and held 
for trial before a military commission by 
military authorities, petitioned the United 
States Circuit Court for a writ of habeas 
corpus, alleging that he was unlawfully re- 
strained by military force. The military 
commander made a return to the petition 
admitting McCardle’s restraint but deny- 
ing that it was unlawful. McCardle ap- 
pealed from the order of the circuit court 
to the Supreme Court of the United States. 
His appeal was taken pursuant to the pro- 
visions of the Act of 1867 (14 Stat. at L. 
385). While the appeal was pending Con- 
gress passed the Act of March 27, 1868 (15 
Stat. at L. 44) which provided that sc 
much of the earlier Act referred to “ 
as authorized an appeal from the judgment 


of the circuit court to the Supreme Court 
of the United States, for the exercise of 
any such jurisdiction by said Supreme 
Court on appeals which have been or may 
hereafter be taken, be, and the same is 
hereby repealed.” The Supreme Court held 
that it was deprived of jurisdiction and 
therefore could not proceed to adjudicate 
the appeal. 


In Baltimore and Potomac R. R. Co. v. 
Grant, 98 U. S. 398, the Supreme Court had 
before it a motion to dismiss a writ of 
error to the Supreme Court of the District 
of Columbia in a case involving the sum 
of $2,250. When the writ of error was 
allowed R. S. 846 and 847 provided that 
a final judgment of the Supreme Court of 
the District of Columbia might be “re- 
examined and reversed or affirmed” by the 
Supreme Court of the United States upon 
writ of error or appeal, but that a cause 
(with certain exceptions not pertinent here) 
might not be removed from the Supreme 
Court of the District of Columbia to the 
Supreme Court of the United States “... 
unless the matter in dispute in such cause 
shal] be of the value of $1,000 or upward 
: .’. While the appeal was pending 
Congress passed the Act of February 25, 
1879 (20 Stat. at L. 320), Section 4 of which 
provided that a final judgment of the Su- 
preme Court of the District “. in any 
case where the matter in dispute . . . 
exceeds the value of $2,500 may be re- 
examined and reversed or affirmed in the 
Supreme Court of the United States upon 
writ of error or appeal . vee ThevSué 
preme Court in the cited case held that the 
new act repealed the old and stated that 
the Act of 1879 was undoubtedly prospec- 
tive in its operation and did not have the 
effect of vacating or annulling what had 
been done under the old law. The opinion 
of the court makes plain, however, that 
though the new act did not vacate or annul 
an appeal or a writ already taken or sued 
out, it none the less deprived the Supreme 
Court of the right to hear and determine the 
appeal. Mr. Justice Waite said, “The ap- 
peal or the writ remains in full force, but 
we dismiss the suit, because our jurisdic- 
tion is gone.” 


It wili be seen that neither the McCardle 
case nor the Grant case is determinative of 
the question here presented since in each 
case the amendatory Act of Congress by 
its express terms withdrew the jurisdiction 
of the Supreme Court to adjudicate pending 
appeals. The appellant asserts, however, 
that United States v. Heirs of Boisdoré, 
49 U. S. 113, is direct authority for his con- 
tention that an act which withdraws only 
the right of appeal does not affect the 
jurisdiction of the appellate court with re- 
spect to appeals pending at the time of its 
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passage. It thus becomes important to con- 
sider the facts of that case in order to deter- 
mine whether they are in truth analogous 
to the present situation. The facts were 
these. 


By the Act of May 26, 1824 (4 Stat. at L. 
52) Congress authorized land claimants 
within the State of Missouri to litrgate their 
claims in the District Court in proceedings 
to be conducted according to the rules of 
equity. It was provided that the party 
against whom the decree of the District 
Court was rendered should be entitled to an 
appeal to the Supreme Court of the United 
States within one year from the date of 
the judgment in the court below. Section 
5 of the Act provided “that any claim... 
which shall not be brought by petition be- 
fore the said courts, within two years from 
the passing this act, or which, after being 
brought before the said courts, shall, on 
account of the neglect or delay of the claim- 
ant, not be prosecuted to a final decision 
within three years, shall be forever barred.” 


The last section of the Act extended its. 


provisions to the territory of Arkansas. 
There was no other time limitation con- 
tained in the Act. The Act of June 17, 
1844 (5 Stat. at L. 676) provided, “That so 
much of the expired Act of the twenty- 
sixth of May one thousand eight hundred 
and twenty-four, entitled ‘An act to enable 
claimants to land within the State of Mis- 
souri and Territory of Arkansas, to institute 
proceedings to try the validity of their 
claims’, as related to the State of Missouri, 
: be, and is hereby, revived and re- 
enacted, and continued in force for the 
term of five years, and no longer; and the 
provisions of that part of the aforesaid act 
hereby revived and re-enacted shall be, and 
hereby are, extended . . .” to a portion 
of the State of Mississippi, “. . . in the 
same way and with the same rights, pow- 
ers, and jurisdictions, to every extent they 
can be rendered applicable, as if these 
States had been enumerated in the original 
act hereby revived, and the enactments ex- 
pressly applied to them as to the State of 
Missouri.” 

The petition of the Heirs of Boisdore to 
have their rights to certain lands in the 
State of Mississippi adjudicated was filed 
in the District Court of Mississippi on 
February 1, 1845. The District Court entered 
a decree confirming the Boisdoré conces- 
sion on November 12, 1847 and on that day 
the United States took an appeal to the 
Supreme Court. At the January Term in 
1850 a motion was made to dismiss the 
appeal upon the ground that the Act of 
1844 which extended to the State of Missis- 
sippi the Act of 1824 limited the duration 
of both acts to five years, which period 
having expired on June 17, 1849, the court 
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no longer had appellate jurisdiction. This 
motion the court overruled. The grounds 
for its action clearly appear from the opin- 
ion of Chief Justice Taney. He pointed 
out that the Act of 1844 in referring to the 
Act of 1824 as-having expired was inac- 
curate since the latter Act had not expired 
but was still in force. What had happened 
was that the limitations which that Act im- 
posed of two years for the commencement 
of suits and of three years more for prose- 
cuting them in the District Court had ex- 
pired. These limitations, however, did not 
affect the right given by. the Act to take 
an appeal within one year after judgment 
in the District Court or the jurisdiction 
of the Supreme Court to hear and deter- 
mine the appeal. Chief Justice Taney said 
(p. 1013): 

“And it was evidently the intention of the 
Act of 1844 to place the claims under Spanish 
and French grants in the States therein men- 
tioned upon precisely the same footing with the 
claims in Missouri and the territory of Arkansas, 
and to give the claimants the same rights and 
remedies, including the right to appeal to this 
court. For it declares in express terms, that the 
Act of 1824 shall be extended to them, ‘in the 
same way, and with the same rights, and powers, 
and jurisdictions to evéry extent they can be 
rendered applicable, as if these States had been 
enumerated in the original act thereby revived; 
and the enactments expressly applied to them, 
as to the State of Missouri.’ Now, if they had 
been included in the original act, and the en- 
actments applied to them as to the State of 
Missouri, it is admitted that the appellate juris- 
diction of this court would not be limited to five 
years. And if it would not, it necessarily fol- 
lows that it is not limited by the act when 
re-enacted and extended by the law of 1844, 
For if it were to be so limited, and the jurisdic- 
tion of this court ceased in five years, the rights 
and powers and jurisdictions in relation to the 
claimants in these States would be different 
from what they would have been if they had 
been included in the original law. Such a con- 
struction would in effect take away the jurisdic- 
tion of this court, and deprive each party of the 
right to appeal within twelve months in the 
cases decided in the last year of the five, and 
would make the appeal in almost every case 
inefficient and nugatory. Certainly, there could 
be no reason of policy or justice for making 
such a difference in the jurisdiction of this court 
in different classes of similar cases; nor could 
such have been intended.”’ 


[Appellant's authority distinguished | 


It will thus be seen that the facts of the 
Boisdoré case are in no sense analogous to 
those of.the case at bar. All that was de- 
cided by the Boisdoré case was that appellate 
jurisdiction conferred by an act which is 
subsequently extended to cases arising in 
other territorial jurisdictions is not with- 
drawn because of the inartistic language of 
the extending act where its intent and pur- 
pose was to confer upon courts in the 
territory to which the original act was ex- 
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tended the same jurisdiction and powers 
as had been conferred by the original act 
upon the courts in the territory to which 
it applied. We think it needs no further 
discussion to demonstrate that the Boisdoré 
case cannot be deemed to constitute author- 
ity for the appellant’s position 


The appellee for his part cites Gwin v. 
United States, 184 U. S. 669. In this case a 
suit was brought to confirm title in a land 
grant under the provisions of the Act of 
March 3, 1851 (9 Stat. at L. 631) which 
provided for a review of the decisions of 
land commissioners by the District Court 
of California and for an appeal from the 
District Court of California to the Supreme 
Court of the United States. The Peraltas 
filed a petition to have confirmed their title 
to the rancho of San Antonio and after a 
decision had been reached in their favor 
in part by the district court took an appeal 
to the Supreme Court of the United States. 
The Supreme Court affirmed the decree of 
the court below adjudicating the rights of 
the parties, and in 1859 the district court 
entered a final decree. The act under which 
the decree was entered remained unchanged 
until July 1, 1864 when an Act (13 Stat. at 
L. 332) was passed which provided among 
other things “ that where a plat 
and survey had already been approved or 
corrected by one of the district courts, ... 
and an appeal from the decree of approval 
or correction, has already been taken to 
the Supreme Court of the United States, 
the said Supreme Court shall have jurisdic- 
tion to hear and determine the apppeal. 
But where from such decree of approval 
or correction no appeal has been taken to 
the Supreme Court, no appeal to that court 
shall be allowed, but an appeal may be 
taken within twelve months after this act 
shall take effect, to the circuit court of 
the United States for California, and said 
circuit court shall proceed to fully deter- 
mine the matter.” Upon March 3, 1891 
Congress passed the Court of Appeals Act 
(26 Stat. at L. 826) which provided for ap- 
peals, except in excepted cases from the 
district courts to the circuit courts of ap- 
peals.. In 1899 the successors in title of 
the original claimants of the land, after a 
great deal of intermediate litigation. filed a 
petition in the district court in the orig- 
inal case praying execution of the final 
decree of 1859, A demurrer was sustained 
in the district court to this petition and 
it was dismissed. In 1900 &% similar peti- 
tion was filed which also was dismissed 
and an appeal was taken to the Supreme 
Court. Mr. Justice Brown, delivering the 
opinion of the Supreme Court, stated, “It 
appears perfectly clear from Section 3 that 
the appellate jurisdiction of the Supreme 
Court was taken away, except as to cases 
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where an appeal had already been taken 
. . .. He went on to state, “To say that 
a decree rendered in 1900 may be appealed 
to a court whose jurisdiction to review 
it was taken away in 1864 is beyond belief. 
Even if the court of appeals act do not 
apply to this case, the jurisdiction of this 
court was clearly taken away by the act of 
1864, and transferred to the circuit court of 
the United States for California, except as 
to appeals which had already been taken. 
If there had been no reservation of pending 
cases, even such cases would have fallen 
within the law.” It will be perceived that 
in the cited case no appeal was pending be- 
fore the Supreme Court at the time of the 
amending acts. The appellant takes the 
position that since the right of appeal to 
the Supreme Court was taken away by the Act 
of 1864, the last sentence of the opinion quoted 
was added obiter, but none the less we deem 
the cited case to be highly persuasive under 
the facts of the case at bar since by its 
language the Supreme Court plainly indi- 
cates that where the right of appeal has 
been repealed, unless there be a saving 
clause, the jurisdiction of the appellate 
court to adjudicate the appeal is obliterated 
along with the right of appeal. 


The distinction sought to be made by 
the appellant between the right of appeal 
and the jurisdiction of the appellate court 
to hear it has been most ably presented. 
As we have seen, however, it is not sup- 
ported by the authorities and we think it is 
too fine to be cognizable. It must be borne 
in mind that a party to a suit has no vested 
right to an appeal. Baltimore & Potomac 
R. R. Co. v. Grant, supra. The Act of June 
29, 1938 with which we are here concerned 
expressly withdrew the right of appeal 
from an order of the type here appealed 
from. It did so by attaching a proviso to 
that effect to the very statute which orig- 
inally conferred upon this court jurisdiction 
of such appeals. The withdrawal of the 
right of appeal is absolute and there is 
no reservation of pending appeals from its 
provisions. We think it operated likewise 
to withdraw our jurisdiction and we accord- 
ingly conclude that our power to proceed 
with the determination of the present ap- 
pea] fell with the right of appeal. 

in view of our conclusion that the ap- 
peal must be dismissed it is unnecessary 
and indeed improper at this time for us to 
consider the merits of the appeal. We 
think it proper to say however that before 
the Act of June 29, 1938 was passed, this 
court upon consideration of the merits of 
the appeal had reached the conclusion that 
the judgment of the court below must be 
affirmed. ews 

[Appeal dismissed] 


The appeal is dismissed. 
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[7 55,195] United States of America v. Ford Motor Company, Universal Credit 
* 


Corporation, et al.* 


United States District Court, Northern District of Indiana, Entered November 15; 


1938, 


Upon consent of the parties a final decree is entered in proceedings under the Sherman 
Anti-Trust Act prohibiting the manufacturer from engaging in advertising which burdens 
competitors of respondent finance companies, and imposing restrictions upon collection 


methods classified as oppressive in nature. 


Before Sick, District Judge. 


[Final Decree] 


1. The United States of America filed its 
petition herein on November 7, 1938; each 
of the respondents appeared and filed its 
answer to such petition, and asserted the 
truth of its answer and its innocence of 
any violation of law; the petitioner and the 
said respondents desire to avoid the ex- 
penses of a trial of the issues therein and 
the loss of time occasioned thereby; no 
testimony having been taken, each of the 
respondents consented to the entry of this 
decree without any findings of fact, upon 
condition that neither such consent nor this 
decree shall be considered an admission 
or adjudication that it has violated any 
statute; and the United States of America 
by its counsel having consented to the entry 
of this decree and to each and every pro- 
vision thereof, and having moved the court 
for this injunction, 


Therefore, it is ordered, adjudged and 
decreed as follows: 


[Jurisdiction] 


2. That the court has jurisdiction of all 
persons and parties hereto; and for the 
purposes of this decree and proceedings 
for the enforcement thereof, and for no 
other purpose, that the court has jurisdic- 


tion of the subject matter hereof and the 


petition states a cause of action against 
the respondents under the Act of July 2, 
1890, entitled “An Act to Protect Trade 
and Commerce Against Unlawful Restraints 
and Monopolies”. 


[Parties] 


3. ‘Respondent Finance Company” as 
used in this decree shall include Universal 
Credit Corporation, Universal Credit Com- 
pany (a Delaware corporation), Universal 
Credit Company (an Indiana corporation), 
Universal Credit Company, Inc., Commer- 
cial Investment Trust Corporation, and 
Commercial Investment Trust Incorporated 
and their officers, directors, agents and 
emplovees. “Manufacturer” as used in this 


decree shall inelude Ford Motor Company 
and its officers, directors, agents and em- 
ployees. 


4. The respondents, their officers, direc- 
tors, agents and empioyees, be and they 
are hereby enjoined from doing the acts 
hereby prohibited and to do the acts hereby 
directed. 


[Definitions] 


5. The following terms, as used in this 
decree, shall have the following meanings: 


(a) ‘‘Person’’ shall mean a person, firm, cor- 
poration or association. 

(b) ‘‘Dealer’’ shall mean a person who holds 
a franchise from, or approved by, the Manu- 
facturer, that provides for the purchase at 
wholesale of new automobiles made by the 
Manufacturer and who resells the automobiles 
at retail. 

(c) ‘‘Wholesale financing’’ shall mean the ad- 
vancing by a finance company, as hereinafter 
defined, of money or credit to or for the account 
of a dealer to cover, in whole or in part, the 
cost of new automobiles ordered by the dealer 
at wholesale. 

(d) ‘‘Retail financing’’ shall mean the pur- 
chase or other acquisition of retail time sales 
paper from dealers by finance companies, as 
hereinafter defined. 

(e) ‘‘Finance charge’’ shall mean the differ- 
ence between the cash delivered price of an 
automobile and the price of that automobile 
when sold on an installment payment plan, 
including or not including (as the plan may 
provide) insurance for the retail purchaser. 

(f) ‘‘Finance company”’ shall mean a person 
engaged chiefly in wholesale financing or retail 
financing, or both. 

(g) ‘‘Retail time sales paper’’ shall mean any 
conditional sale contract, chattel mortgage, 
lease, note or other instrument given to evi- 
dence or secure the obligation to pay the whole 
or any part of the price of automobiles sold 
by a dealer at retail. 

(h) ‘‘A finance company” or 
company’’ 
Company. 

(i) “‘Registered finance company’”’ shall mean 
a finance company which shall be registered as 
provided in sub-paragraph (j) of paragraph 6 
of this decree including Respondent Finance 
Company if it be a registered finance company. 

(j) “Chrysler Corporation’? means Chrysler 
Corporation. a corporation of the State of Dela- 


“any finance 
shall include Respondent Finance 


oe substantially identical decree was entered in the case of United States v. Chrysler Cor- 
poration, et al., in the same court on the same day. 
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ware and its subsidiaries and successors, ‘‘Gen- 
eral Motors Corporation’? means General Motors 
Corporation, a corporation of the State of Dela- 
ware and its subsidiaries and successors, and 
“‘General Motors Acceptance Corporation’’ means 
General Motors Acceptance Corporation, a cor- 
poration of the State of New York and General 
Motors Acceptance Corporation of Indiana, In- 
corporated, a corporation of the State of Indiana, 
and their subsidiaries and successors. 


[Assistance to finance companies] 


6. The Manufacturer: 


(a) Shall permit any finance company 
or other person to pay for any automobile 
shipped or otherwise delivered by the Man- 
ufacturer to any dealer, upon written spe- 
cific or continuing authority of the dealer; 


[Liens upon dealers’ lots] 


(b) So long as the Manufacturer shall 
continue to give or assign to Respondent 
Finance Company or any other finance 
company, any document of title or lien in 
respect of such automobiles, it shall not 
refuse, upon written request of any other 
finance company, to make available or 
assign to it similar documents of title or 
lien in respect of automobiles similarly 
shipped or delivered to the dealer and paid 
for by the finance company upon substan- 
tially similar terms and conditions; 


[Office space] 


(c) So long as the Manufacturer shall 
continue to furnish Respondent Finance 
Company or any other finance company 
space for maintaining an office in any place 
of business of the Manufacturer, it shall 
not refuse, upon substantially equivalent 
terms and conditions and upon written re- 
quest of any other finance company that 
extends wholesale financing facilities to 
dealers operating under franchise of the 
Martufacturer, to furnish it space for main- 
taining an office in such place of business; 
provided that it shall not be a violation of 
this decree for the Manufacturer to furnish 
the same only to registered finance com- 
panies as defined in sub-paragraph (j) of 
this paragraph 6; 


[Furnishing dealer information|] 


(d) So long as the Manufacturer shall 
knowingly continue to furnish to Respond- 
ent Finance Company or any other finance 
company the identity of or other informa- 
tion concerning dealers or prospective deal- 
ers, it shall not knowingly refuse to furnish 
corresponding information, upon substan- 
tially similar terms and conditions and upon 
specific or continuing request as to identity 
and specific but non-continuing request as 
to other information, to any other finance 


company whose territory includes the lo- 
cation of such dealer’s or prospective deal- 
er’s place of business; provided that it shall 
not be a violation of this decree for the 
Manufacturer to furnish the same only to 
registered finance companies as defined in 
sub-paragraph (j) of this paragraph 6, or 
only to a finance company designated in 
writing to the Manufacturer by the dealer 
or prospective dealer; ¢ 

(e) Except as provided by sub-paragraphs 
(j) and (k) of this paragraph 6, 


[Competitive advantage aid prohibited] 


(i) the Manufacturer shall not establish 
any practice, procedure or plan for the 
retail or wholesale financing of automo- 
biles for the purpose of enabling Respond- 
ent Finance Company or any other finance 
company or companies to enjoy a competi- 
tive advantage in obtaining the patronage 
of dealers through any service, facility or 
privilege extended by the Manufacturer 
pursuant to such practice, procedure or 
plan if such service, facility or privilege or 
a service, facility or privilege correspond- 
ing thereto is not made available upon its 
written request to any other finance com- 
pany upon substantially similar terms and 
conditions; and 


[Indiscriminate supply of facilities] 

(ii) so long as the Manufacturer shall 
continue to afford any service, facility or 
privilege not otherwise specifically referred 
to in this decree to Respondent Finance 
Company or any other finance company or 
companies, it shall not refuse to afford sim- 
ilar or corresponding services, facilities or 
privileges upon substantially similar terms 
and conditions and upon written request 
to any other finance company for the pur- 
pose of giving Respondent Finance Com- 
pany or any other finance company or 
companies a competitive advantage in ob- 
taining the patronage of dealers; provided 
that it shall not be a violation of this de- 
cree for the Manufacturer to afford such 
service, facility or privilege only to regis- 
tered finance companies as defined in sub- 
paragraph (j) of this paragraph 6 or only 
to a finance company designated in writing 
to the Manufacturer by the dealer or pros- 
pective dealer; 


the written request shall specify in each 
instance the particular service, facility or 
privilege desired; 


[Direction of dealer patronage prohibited] 


(f) The Manufacturer shall not give or 
make available or deny or threaten to deny 
to any dealer any service or facility, or 
discriminate among its dealers in any other 
manner, for the purpose of influencing a 
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dealer to patronize Respondent Finance 
Company or any other finance company, 
or registered finance companies; 


(g) The Manufacturer shall not enter 
into or further continue any contract or 
agreement with any dealer (1) which pro- 
vides that the dealer shall patronize only 
Respondent Finance Company or any other 
finance company selected by the Manufac- 
turer or registered finance companies or 
(2) which requires the dealer to observe 
any plan for or rate of financing the pur- 
chase and sale of automobiles designated 
by the Manufacturer; 


(h) The Manufacturer shall not cancel 
or terminate any contract, franchise or 
agreement with any dealer, or threaten to 
do so, because of failure of such dealer to 
patronize Respondent Finance Company, 
or any other finance company, or because 
of the failure of the dealer to patronize 
registered finance companies; 


(i) The Manufacturer shall not, except 
in each instance upon written request of 
the dealer or prospective dealer, arrange 
or agree with Respondent Finance Com- 
pany or any other finance company that an 
agent of the Manufacturer and an agent 
of the finance company shall together be 
present with any dealer or prospective 
dealer for the purpose of influencing the 
dealer to patronize Respondent Finance 
Company or such other finance company; 
provided, however, that it shall not be a 
violation of this decree for the Manufac- 
turer to assist any dealer or prospective 
dealer, because of said dealer’s or prospec- 
tive dealer’s financial situation or require- 
ments, by joint conference with him and a 
representative of a particular finance com- 
pany, to obtain special facilities or services 
(such term not including only the financing 
of the shipment or delivery of automobiles 
to such dealer or prospective dealer and/or 
only the purchase or acquisition of retail 
time sales paper from him in the regular 
course of business) from the particular 
finance company and, in part consideration 
of such special facilities or services, for 
such dealer or prospective dealer to ar- 
range to do business with such finance 
company on an exclusive basis for a rea- 
sonable period of time as may be agreed 
between them; 


[Registered finance companies] 


(j) As used ‘in this decree the word 
“registered” as applied to a finance com- 
pany means a finance company that shall 
have done the following things and shall 
have filed a statement that meets the fol- 
lowing requirements: 


1. The statement shall be signed and 
acknowledged by the finance company and 
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sworn to by an officer thereof, and shall 
have been filed in this proceeding and a 
copy thereof certified by the clerk shall 
have been served on the Manufacturer. 


2. The finance company shall not in any 
manner have withdrawn the statement or 
rendered it ineffective. 


3. The court shall not have made an 
order to the effect that the finance com- 
pany shall cease to be a registered finance 
company; or, if so, the finance company 
shall have obtained an order reinstating 
it as a registered finance company, or other- 
wise shall have become again a registered 
finance company. 


[Statement by finance company] 


4. The statement shall be in the follow- 
ing form: 


“To Ford Motor Company (hereinafter called 
the ‘Manufacturer’) : 

““(A) This statement is made pursuant to sub- 
paragraph (j) of paragraph 6 of a decree of 
the United States District Court for the North- 
ern District of Indiana, in a cause entitled 
‘United States of America v.s. Ford Motor Com- 
pany, et al.,’ dated November 15, 1938. 

““(B) The undersigned finance company, in 
acquiring retail time sales paper, arising from 
sales of automobiles, from dealers of the Manu- 
facturer, wherever located, will conform to the 
following rules: 


(1) If the finance company acquires retail time 
sales paper from a dealer of the Manufacturer 
on a finance plan which includes insurance to 
be arranged for by the finance company, the 
finance company shall (unless the insurance com- 
pany to which the risk is submitted declines 
to write the risk) arrange for such insurance 
as the dealer represents to the finance company 
is to be arranged for by it and shall mail or 
cause to be mailed to the buyer a policy or 
certificate of insurance so arranged for within 
twenty-five days after the finance company ac- 
quires such retail time sales paper. Such policy 
or certificate shall recite the character of the 
coverage and the amount of the insurance 
premium; 

(2) The finance company will not require or 
accept assignments of wages or salaries, or 
garnish wages or salaries to collect deficiency 
judgments in respect of automobiles sold for 
less than $1,000 and for private and non-com- 
mercial use unless, prior to repossession, it has 
requested the buyer to return the automobile 
to it and he has not done so; 

(3) The finance company will not take any 
deficiency judgment where the retail purchaser 
of an automobile, sold for private and non- 
commercial use, has paid at least 50% of his 
note or other obligation, and will not collect 
from any retail purchaser of an automobile, 
through deficiency or other judgments, any 
amount in excess of its actual losses and ex- 
penses upon the failure of such purchaser to 
pay his note or other obligation, and will pay 
to or credit to the account of such purchaser 
any surplus over the amount owing by him on 
his note or other obligation which the finance 
company or its nominee or its affiliated or sub- 
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sidiary company may realize on the purchaser’s 
note or other obligation and the automobile or 
any other security therefor; 

(4) The finance company will not assign or 
transfer any retail time sales paper owned or 
held by it to any other person, except a dealer 
from whom the finance company acquired the 
paper on a full recourse basis rather than upon 
a non-recourse basis or upon the dealer’s agree- 
ment to repurchase the automobile if repos- 
sessed, without limiting the rights, and creating 
an obligation in its assignee and his successors 
in interest, to proceed against the retail buyer 
only in the manner and to the extent that the 
finance company is authorized to proceed here- 
under; 

(5) The finance company will not make a 
higher charge, for granting an extension or re- 
writing a transaction, than the approximate 
pro-rata equivalent of the original finance 
charge, or charge more than 5 per~cent of the 
delinquent installments for reinstating a delin- 
quent account or charge more than its out-of- 
pocket expense plus a reasonable amount for 
the time of its employes as collection or repos- 
session expenses; 

(6) The finance company will not require the 
dealer to take a chattel mortgage or other lien 
on property other than the automobile pur- 
chased, as additional security for the payment 
for such automobile sold for private and non- 
commercial use; and will not accept an assign- 
ment from the dealer of such a chattel mortgage 
or other lien; 

(7) The finance company will not represent to 
any person that it is, in any way, connected 
or affiliated with the Manufacturer, or that it 
has been approved, recommended or endorsed 
by the Manufacturer, or in any way ascribe to 
the Manufacturer or its dealers responsibility 
for, or authorization of, its acts; but this shall 
not prevent the finance company from stating 
if that be the case that it is a registered 
finance company, and at any time when a plan 
adopted by the Manufacturer is in effect this 
shall not prevent the finance company trom 
stating if that be the case that it is a registered 
finance company and is offering financing serv- 
ice in accordance with the plan; 

(8) The finance company will not intention- 
ally do anything injurious to the good will of 
the Manufacturer or to the reputation of its 
products, or to the good will of its dealers 
except as may result from the assertion of any 
legal or contractural rights; 


(9) The finance company will not without 
the consent of the manufacturer disclose to any 
competitor of the Manufacturer information 
which it shall have received from the Manu- 
facturer ; 

(10) The finance company will disclose to the 
purchaser whatever information is required to 
be disclosed by, and will otherwise comply with, 
any further order of the court entered pursuant 
to paragraph 8 of the decree hereinbefore men- 
tioned; | 

(11) The finance company will not violate any 
other reasonable rule hereafter from time to 
time established by the Manufacturer, approved 
by the Department of Justice of the United 
States and incorporated herein by the further 
order of the United States District Court for 
the Northern District of Indiana, after notice by 
registered mail to all registered finance compan- 


jes and notice in such form as the court may 
determine to be reasonable to other finance 
companies and interested parties and an op- 
portunity for hearing to the persons so notified. 


““(C) The area within which the finance com- 
pany conducts its business is: [insert either ‘the 
United States’ or the names of specific states, 
counties or cities], and notwithstanding the 
designation of an area, the finance company 
nevertheless will comply with clause (B) in all 
areas in which it may now or hereafter do busi- 
ness with dealers of the Manufacturer. 


_‘*(D) This statement is filed on béhalf of, and 
shall bind, the undersigned finance company and 
all finance companies owned or controlled by the 
undersigned finance company, and all finance 
companies which own or control the under- 
signed finance company or are under common 
ownership or control with it. 


“(E) The address of the finance company’s 
principal’ office iss. .c oe ee ee ee 


BY ona eee are meno Tee ere eee 
President 
Attest 
SETI TOTES TE Seat Pipi pied ops aiaig tage 
State of } 
SS.: 

County of 

On this day of , 19 +, personally 


appeared before me, a notary public, 

to me known and known to me to be the 
person who executed the foregoing statement, 
and who by me being duly sworn acknowledged 
and deposed that he is President of 
said Corporation; that he executed the fore- 
going statement on its behalf; that he executed 
said statement by authority of the Board of 
Directors of said corporation and that the seal 
of said corporation was thereunto affixed by like 
authority. 


Notary Public 
State of | 
SS. 


County of 


, being duly sworn, deposes 

and says that he is an officer, to wit the 
of , the finance com- 
pany which executed the foregoing statement, 
and that said statement is in all respects true. 


day of puri l! HA 


Notary Public’ 


[Appropriate changes to be made for 
finance companies which are not corpora- 
tions. | 


[Withdrawal of statement] 


5. Any registered finance company may 
file with the court a notice in writing of its 
withdrawal of its sworn statement above 
mentioned, and serve upon the Manufac- 
turer a copy of said notice, certified by the 
Clerk of the Court, and ninety days after 
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such service or at such later date as may 
be stated in the notice, the finance company 
shall cease to be a registered finance com- 
pany and the Manufacturer shall notify its 
dealers that such finance company has 
ceased to be a registered finance company. 


6. The Manufacturer shall notify each 
finance company, which makes written 
specific or continuing request therefor, by 
registered mail of every additional rule 
which is incorporated in the sworn state- 
ment as provided in sub-division (11) of 
clause (B) of sub-paragraph (j) of this 
paragraph 6. The notice shall set forth the 
provisions of the rule and the date, not less 
than thirty days after the date of mailing 
the notice, upon which the rule shall go 
into effect. Any registered finance com- 
pany so notified may before that date file 
with the court notice in writing setting 
forth that it withdraws its sworn statement 
because it does not intend to be bound by 
said rule, and serve upon the Manufacturer 
a copy of said notice certified by the Clerk 
of the Court, and thereupon the finance 
company at once and without lapse of any 
time shall cease to be a registered finance 
company and the Manufacturer shall notify 
its dealers that said finance company has 
ceased to be a registered finance company. 


[Proceedings for revocation] 


7. The Petitioner, the Manufacturer or 
any registered finance company shall be 
entitled to make application to the court, 
for an order herein finding and adjudging 
that a registered finance company has failed 
to comply with its sworn statement, and 
jurisdiction of this cause is reserved for 
the entry of orders upon such applications 
as the facts and justice may require (after 
such notice and hearing as the court may 
direct) suspending or revoking the regis- 
tration of any registered company or dis- 
missing the application. If the order shall 
provide that such finance company shall 
cease to be a registered finance company 
indefinitely the finance company may, not 
less than six months thereafter, apply to 
the court for an order reinstating it as a 
registered finance company, and jurisdic- 
tion of this cause is reserved to grant or 
deny such application, or grant it upon 
such terms and conditions, if any, as the 
court may determine for the purpose of 
assuring further compliance with such 
finance company’s sworn statement. Upon 
the entry of an order finding that a finance 
company has failed to comply with its 
sworn statement, as aforesaid, if the Manu- 
facturer shall have made the application for 
such an order, or upon service upon the 
Manufacturer of a copy of said order certi- 
fied by the Clerk of the Court if another 


1 55,195 


party shall have made such application, the 
Manufacturer shall notify its dealers of the 
entry and the terms of such order and shall 
treat said company as a company that is 
not a registered finance company or as the 
order of the court may require. 


8. Withdrawal of its sworn statement by 
a registered finance company and any order 
suspending or revoking the registration of 
any registered company or dismissing the 
application shall be applicable to all finance 
companies embraced by the sworn state- 
ment under clause (D) thereof. 

9. Service of all papers hereinbefore re- 
quired to be made upon the manufacturer 
shall be made personally upon an officer 
of the Manufacturer, or by registered mail 
to the Manufacturer, at its principal office 
now located in Dearborn, Michigan. 


10. Service of all papers upon a finance 
company pursuant to this decree shall be 
made personally or by registered mail ad- 
dressed to it at its principal office as shown 
in its statement. 


[Adveriising by manufacturer prohibited] 


(k) The Manufacturer shall not recom- 
mend, endorse or advertise the Respondent 
Finance Company or any other finance 
company or companies to any dealer or to 
the public; provided, however, that noth- 
ing in this decree contained shall prevent 
the Manufacturer in good faith: 

(1) From adopting from time to time a 
plan or plans of financing retail sales of 
new automobiles made by the Manufac- 
turer or from time to time withdrawing or 
modifying the same; 

(2) From recommending to its dealers 
the use of such plans; 

(3) From advertising to the public and 
recommending the use of such plans, 

1. ‘he Manufacturer shall notify each 
finance company, which makes written spe- 
cific or continuing request therefor by 
registered mail, of every plan and modifi- 
cation thereof that the Manufacturer shall 
adopt. The notice shall set forth the pro- 
visions of the plan or modification and the 
date, not less than thirty days after the 
date of mailing the notice, upon which the 
plan or modification shall go into effect. 

2. Nothing in this decree shall prevent 
the Manufacturer from obtaining such as- 
surances as it may desire from one or more 
finance companies before or after adoption 
of any plan or modification that it or they 
will make such plan or modification avail- 
able for at least a specified period of time; 
provided, however, that the Manufacturer 
may not give such finance company or 
finance companies, as consideration for 
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such assurances, any consideration prohib- 
ited by this decree. 


{Modification of financing plans] 


3. The adoption or modification of any 
plan under this sub-paragraph (k) shall not 
preclude any aggrieved finance company 
or any other aggrieved person who con- 
siders that such plan or modification con- 
stitutes an unreasonable restraint of trade 
Or commerce in automobiles under the 
Sherman Anti-trust Law from applying to 
this court to vacate such plan, and the court 
reserves jurisdiction to make an order upon 
such application approving or vacating 
such plan, upon the execution of proper 
bond against damages for an order of vaca- 
tion subsequently reversed or vacated. 

(1) The Manufacturer shall not use any 
information obtained from any dealer, his 
agents, representatives, servants and em- 
ployees, either directly by examination or 
inspection of his books or records, or through 
financial, operating or other statements or 
reports or otherwise, nor shall it require 
disclosure of any such information, for the 
purpose of influencing such dealer to pa- 
tronize Respondent Finance Company or 
any other finance company or group of 
finance companies. Nothing herein con- 
tained shall apply to the disclosure or use 
of any information at the dealer’s written 
request or for the purpose of assisting 
the dealer, at his specific written request, to 
obtain wholesale or retail financing or 
special facilities or services from Respond- 
ent Finance Company or any other finance 
company designated by the dealer in such 
written request. 


[Restrictions upon finance companies | 

7. The Respondent Finance Company: 

(a) Shall not represent in any manner 
to any dealer that the Manufacturer re- 
quires him to patronize Respondent Fi- 
nance Company, or that his failure to do 
so will result in the cancellation or ter- 
mination by the Manufacturer of his con- 
tract, franchise or agreement, or in the 
loss of any advantage, service or facility 
furnished by the Manufacturer, or that 
Respondent Finance Company can obtain 
from the Manufacturer any facility, service 
or privilege which is not available to any 
other finance company, except (if. Respond- 
ent Finance Company is a registered fi- 
nance company) such services, facilities or 
privileges as result from the registration 
of a registered finance company, under 
paragraph 6 of this decree; 

(b) Until further order of this court 
pursuant to paragraph 8 hereof, shall pay 
to every dealer who ceases to do business 
with it the amount of all reserves stand- 
ing to the credit of such dealer, less any 


off-setting indebtedness of such dealer, 
such payment to be made not later than 
thirty (30) days after liquidation of all of 
the retail paper acquired from such dealer, 
and shall comply with any provisions re- 
lating thereto contained in any further de- 
cree entered pursuant to paragraph 8 of 
this decree; 

(c) Shail not enter into any contract, 
agreement or understanding with any dealer, 
in connection with wholesale financing for 
which a separate charge is not made, which 
requires the dealer to deal with Respond- 
ent Finance Company in respect of retail 
financing of automobiles not financed at 
wholesale by Respondent Finance Com- 
pany; 

(d) Shall not, except upon written re- 
quest of the dealer or prospective dealer, 
arrange or agree with the Manufacturer 
that an agent of the Manufacturer and an 
agent of Respondent Finance Company 
shall together be present with any dealer 
or prospective dealer for the purpose of 
influencing the dealer or prospective dealer 
to patronize Respondent Finance Company; 
provided, however, that it shall not be a 
violation of this decree for Respondent 
Finance Company by joint conference with 
a dealer or prospective dealer and a repre- 
sentative of the Manufacturer to agree to 
furnish to such dealer or prospective dealer, 
because of his financial situation or require- 
ments, special facilities or services (such 
term not including only the financing of the 
shipment or delivery of automobiles to 
such dealer or prospective dealer and/or 
only the purchase or acquisition of retail 
time sales paper from him in the regular 
course of business) and in part considera- 
tion of such special facilities or services 
to arrange for the dealer or prospective 
dealer to do business with Respondent 
Finance Company on an exclusive basis 
for such reasonable period of time as may 
be agreed between them. 


[Provision for supplemental decree] 

8. In the event that a final decree not 
subject to further review is entered by a 
court of competent jurisdiction in any pro- 
ceeding hereafter instituted by the United 
States against General Motors Corporation 
and General Motors Acceptance Corpora- 
tion, granting relief to the Government 
against said corporations upon allegations 
substantially identical with the allegations 
in Paragraph 18 of Section III of the peti- 
tion herein, then and in that event the court 
shall have jurisdiction to enter its supple- 
mental decree herein granting such relief, 
if any, against the Respondent Finance 
Company, or any of them, with respect to 
the allegations of said paragraph of the 
petition, as justice may then require. Such 
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proceeding shall be upon application of 
the United States and upon proper notice 
and opportunity for hearing to the respond- 
ents and the presentation of evidence (in- 
cluding evidence with respect to the other 
acts and practices of the Respondent Fi- 
nance Company and the Manufacturer al- 
leged in the petition and evidence of the 
acts and practices of other finance com- 
panies and the volume of business done by 
them) relevant in determining the legality 
under the Sherman Anti-trust Law of the 
acts and practices of the Respondent Fi- 
nance Company alleged in Paragraph 18 of 
Section III of the petition and established 
before the court, considered in combination 
with any other acts and, practices of the 
Respondent Finance Company and the 
Manufacturer alleged in the petition and 
established before the court, and relevant 
in determining what further decree, if any, 
is necessary in addition to this decree in 
order to require Respondent Finance Com- 
pany thereafter to conduct its business in 
accordance with the Sherman Anti-trust 
Law in respect of the acts and practices al- 
leged in said paragraph, reserving to each 
of the Respondent Finance Company the 
right to present all defenses in law or fact 
as to any of the matters tendered by the 
Government in such proceeding which 
would be open if this decree had not been 
entered, provided, however, that such sup- 
plemental decree shall be subject to review 
as fully as though entered as the final 
decree in an original non-jury action and 
shall be vacated upon motion of any party 
if not so reviewable. 

9. The respondents shall not in combina- 
tion or conspiracy do any act which this 
decree forbids or omit any act which this 
decree requires. 

10. Upon complaint by the petitioner 
that any respondent has failed to comply 
with the provisions of the foregoing sub- 
paragraphs (e), (f), (i) and (1) of para- 
graph 6, or of sub-paragraph (d) of para- 
graph 7 of this decree, and the defense of 
such respondent that the act or acts com- 
plained of were not done for the forbidden 
purpose or purposes, the burden shall be 
upon such respondent to prove that the act 
complained of was done for a purpose not 
forbidden. 

11. The Manufacturer shall mail a copy 
hereof to its dealers, regional and district 
managers and field representatives in the 
continental United States and Respondent 
Finance Company shall mail a copy hereof 
to its zone, regional and branch managers 
in the continental United States; and said 
Manufacturer and Respondent Finance 
Company respectively shall within thirty 
(30) days after the entry of this decree 
file with this court an affidavit or affidavits 
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showing the manner in which they sever- 
ally shall have complied with this provi- 
sion hereof. 

12. The Respondent: Finance Company 
shall not pay to any automobile manu- 
facturing company and the Manufacturer 
shall not obtain from any finance company 
any money or other thing of value as a 
bonus or commission on account of retail 
time sales paper acquired by the finance 
company from dealers of the Manufacturer. 
The Manufacturer shall not make any loan 
to or purchase the securities of Respondent 
Finance Company or any other finance 
company, and if it shall pay any money to 
Respondent Finance Company or any other 
finance company with the purpose or 
effect of inducing or enabling such finance 
company to offer to the dealers of the 
Manufacturer a lower finance charge than 
it would offer in the absence of such pay- 
ment, it shall offer in writing to make, 
and if such offer is accepted it shall make, 
payment upon substantially similar basis, 
terms and conditions to every other finance 
company offering such lower finance charge; 
provided, however, that nothing in this para- 
graph contained shall be construed to pro- 
hibit the Manufacturer from acquiring 
notes, bonds, commercial paper, or other 
evidence of indebtedness of Respondent 
Finance Company or any other finance 
company in the open market. 


[Possible retention of finance company , 
control] 


It is an express condition of this decree 
that notwithstanding the provisions of the 
preceding paragraph of this paragraph 12 
and of any other provisions of this decree, 
if an effective final order or decree not sub- 
ject to further review shall not have been 
entered on or before January 1, 1941, re- 
quiring General Motors Corporation per- 
manently to divest itself of all ownership 
and control of General Motors Acceptance 
Corporation and of all interest therein, then 
and in that event, nothing in this decree 
shall preclude the Manufacturer from ac- 
quiring and retaining ownership of and/or 
control over or interest in any finance 
company, or from dealing with such finance 
company and with the dealers in the man- 
ner provided in this decree or in any order 
of modification or suspension thereof entered 
pursuant to paragraph 12a. The court, 
upon application of the respondents or any 
of them, will enter an order or decree to 
that effect at the foot of this decreee, and 
the right of any respondent herein to make 
the application and to obtain such order 
or decree is expressly conceded and granted. 
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[Conditions under which decree is partially 
inoperative | 


12a. It is a further express condition of 
this decree that: 


(1) If the proceeding now pending in 
this court against General Motors Corpora- 
tion instituted by the filing of an indict- 
ment by the Grand Jury on May 27, 1938, 
No. 1039, or any further proceeding initi- 
ated by reindictment of General Motors 
Corporation for the same alleged acts, is 
finally terminated in any manner or with 
any result except by a judgment of con- 
viction agatnst General Motors Corpora- 
tion and General Motors Acceptance 
Corporation therein, then and in that event, 
every provision of this decree except those 
contained in this sub-paragraph (1) of this 
paragraph 12a of this decree, shall forth- 
with become inoperative and be suspended, 
until such time as restraints and require- 
ments in terms substantially identical with 


those imposed herein shall be imposed 
upon General Motors Corporation and 
General Motors Acceptance Corporation 


and their subsidiaries either (a) by consent 
decree, or (b) by final decree of a court 
of competent jurisdiction not subject to 
further review, or (c) by decree of such 
court which although subject to further 
review continues effective. The court re- 
serves jurisdiction upon application of any 
party to enter orders at the foot of this 
decree in accordance with the provisions of 
this paragraph. 

(2) A general verdict of guilty returned 
against General Motors Corporation in said 
proceeding, followed by the entry of judg- 
ment thereon, shall be deemed to be a 
determination of the illegality of any agree- 
ment, act or practice of General Motors 
Corporation which is held by the trial 
court, in its instructions to the jury, to con- 
stitute a proper basis for the return of a 
general verdict of guilty. A special verdict 
of guilty returned against General Motors 
Corporation in said proceeding, followed 
by the entry of judgment thereon, shall be 
deemed to constitute a determination of 
the illegality of any agreement, act or 
practice of General Motors Corporation 
which is the subject of such special verdict 
of guilty. A plea of guilty or nolo con- 
tendere by General Motors Corporation, 
followed by the entry of judgment of con- 
viction thereon, shall be deemed to be a 
determination of the illegality of any agree- 
ment, act or practice which is the subject 
matter of such plea. The determination, in 
the manner provided in this clause, of the il- 
legality of any agreement, act or practice 
of General Motors Corporation shall (for 
the purposes of clause (3) of this para- 
graph) be considered as the equivalent of 


a decree restraining the performance by 
General Motors Corporation of such agree- 
ment, act or practice, unless or until such 
judgment is reyersed, or unless such deter- 
mination is based, in whole or in part, (a) 
upon the ownership by General Motors 
Corporation of General Motors Acceptance 
Corporation, or (b) upon the performance 
by General Motors Corporation of such 
agreement, act or practice in combination 
with some other agreement, act or practice 
with which the respondents are not charged 
in the indictment heretofore filed against 
them by the Grand Jury on May 27, 1938, 
No. 1041; 


[Relief in further proceedings] 

(3) After the entry of a consent decree 
against General Motors Corporation, or 
after the entry of a litigated decree, not 
subject to further review, against General 
Motors Corporation by a court of the 
United States of competent jurisdiction, or 
after the entry of a judgment of conviction 
against General Motors Corporation in the 
proceeding hereinbefore referred to, or 
after January 1, 1940 (whichever date is 
earliest), the court upon application of 
any respondent from time to time will enter 
orders: 

(i) suspending each of the restraints and 
requirements contained in sub-paragraphs 
(d) to (f) and (h) to (1), inclusive, of 
paragraph 6 of this decree to the extent 
that it is not then imposed, and until it 
shall be imposed, in substantially identical 
terms, upon General Motors Corporation 
and its subsidiaries, and suspending each of 
the restraints and requirements contained 
in sub-paragraphs (a), (c) and (d) of para- 
graph 7 of this decree to the extent that 
it is not imposed and until it shall be im- 
posed in substantially identical terms, upon 
General Motors Acceptance Corporation 
and its subsidiaries, either (w) by consent 
decree, or (x) by final decree of a court of 
competent jurisdiction not subject to fur- 
ther review, or (y) by decree of such court 
which, although subject to further review, 
continues effective, or (z) by the equiva- 
lent of such a decree as defined in clause 
(2) of this paragraph; provided, however, 
that if the provisions of a consent or 
litigated decree against General Motors 
Corporation and its subsidiaries corre- 
sponding to sub-paragraphs (j) and (k) of 
paragraph 6 of this decree are different 
from said sub-paragraphs of this decree, 
then upon application of the respondents 
any provision or provisions of said sub- 
paragraphs will be modified so as to con- 
form to the corresponding provisions of 
such General Motors Corporation decree; 

(ii) suspending each of the restraints 
and requirements contained in the remain- 


| 55,195 


532 


Court Decisions 


U. S.‘v. Ford Motor Co., et al. 


ing sub-paragraphs (a), (b), (c) and (g) of 
paragraph 6 to the extent that it is not then 
imposed, and until it shall be imposed, upon 
General Motors Corporation and its sub- 
sidiaries in any manner specified in the 
foregoing sub-clause (i) of clause (3), if 
any respondent shall show to the satisfac- 
tion of the court that General Motors Cor- 
poration or its subsidiaries is performing 
any agreement, act or practice prohibited 
to the Manufacturer by said remaining sub- 
paragraphs, and suspending each of the 
restraints and requirements contained in 
sub-paragraph (b) of paragraph 7 of this 
decree to the extent that it is not imposed, 
and until it shall be imposed, upon General 
Motors Acceptance Corporation and _ its 
subsidiaries in any said manner, if any re- 
spondent shall show to the satisfaction of 
the court that General Motors Acceptance 
Corporation is performing any agreement, 
act or practice prohibited to Respondent 
Finance Company by said sub-paragraph 
(b) of paragraph 7; 

(iii) suspending the restraints of sub- 
paragraph (d) of paragraph 7 of this de- 
cree as to Respondent Finance Company, 
in the event that the restraints of sub- 
paragraph (i) of paragraph 6 of this decree 
are suspended as to the Manufacturer. 

(4) The right of the respondents or any 
of them to make any application for sus- 
pension of any provision of this decree in 
accordance with the provisions of this para- 
graph and to obtain such relief is hereby 
expressly granted. 

In the event that at any time prior to 
the date when General Motors Corporation 
has permanently divested itself of all 
ownership and control of and interest in 
General Motors Acceptance Corporation, 
General Motors Acceptance Corporation 
shall make available to dealers of General 
Motors Corporation in any area a finance 
charge, on all or any class of automobiles 
sold by dealers of General Motors Cor- 
poration, less than the finance charge then 
generally available to dealers of the Manu- 
facturer within such area, nothing in this 
decree shall prevent the Manufacturer from 
making, and the Manufacturer may make, 
adjustments, allowances or payments to or 
with all of its dealers in such areas who 
agree to reduce to an amount .approved 
by the Manufacturer (but not less than that 
then made available by General Motors Ac- 
ceptance Corporation) the finance charges 
which such dealers of the Manufacturer in 
such area receive from any class of retail 
purchasers of automobiles, provided that 
such adjustments, allowances or payments 
shall not discriminate among such dealers 
in such area. 
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[Decree not to be pleaded in bar] 


13. This decree shall not be pleaded in 
bar by the respondents in any action under 
the Anti-Trust Laws instituted by the peti- 
tioner against them or any of them in this 
court or in a court in any other judicial 
district as to matters arising after the entry 
of this decree; provided, however, that this 
paragraph shall not apply to matters which 
are covered by this decree or which form 
a part of the cause of action herein or which 
are a continuance or repetition of acts or 
practices in which the respondents now 
engage which form a part of the cause of 
action herein. 

14. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this decree to make application 
to the court at any time for such further 
orders and directions as may be necessary 
or appropriate in relation to the construc- 
tion of or carrying out of this decree, for 
the modification thereof (including, with- 
out limitation, any modification upon ap- 
plication of the respondents or any of them 
required in order to conform this decree 
to any Act of Congress enacted after the 
date of entry of this decree), for the en- 
forcement of compliance therewith, the 
punishment of violations thereof, and the 
carrying out of the provisions of sub- 
paragraphs (j) and (k) of paragraph 6 
hereof, and the October, 1938, Term of 
this court is hereby extended indefinitely 
for such purposes. 


[Unfair- practice by competitors] 

15. It is hereby further provided that if 
it shall appear to the court upon applica- 
tion of any respondent that, (A) in any 
twelve (12) months’ period after the date 
of entry of this decree, any present or 
future competitor of the Manufacturer 
other than General Motors Corporation or 
Chrysler Corporation shall have sold in the 
United States, or any State thereof, a 
quantity of automobiles that shall equal or 
exceed 25% of the automobiles sold by 
the Manufacturer in the United States or 
said State in said period, and (B) that such 
competitor is doing or engaging in any of 
the acts, practices, procedures or things 
then prohibited hereunder or is failing to 
do or engage in any act, practice, proce- 
dure or thing required hereunder, and (C) 
that the doing or engaging in of said acts, 
practices, procedures or things, or the 
omission of them, as the case may be, by 
such competitor has resulted or threatens 
to result in placing the Manufacturer at 
a competitive disadvantage in the sale of 
automobiles as against such competitor, 
and (D) that the petitioner herein has not 
obtained or is not proceeding with due dili- 
gence by civil or criminal proceedings to 
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obtain an adjudication of the illegality of 
such acts, practices, procedures or things 
so performed or engaged in, or omitted to 
be performed or engaged in, as the case 
may be, under the Anti-Trust Laws, the 
court upon application of the respondents 
or any of them will enter its further order 
and decree providing that the provisions 
of this decree not so imposed upon or 
sought to be adjudicated against such com- 
petitor shall be inoperative and that they 
shall have no future force or effect in the 
United States or said State, as the case may 
be, and the right of the respondents to 
make such applications and to obtain such 
relief is hereby expressly granted. 

It is hereby further provided that if it 
shall appear to the court ‘upon application 
of any respondent that (A) in any twelve 
(12) months’ period after the date of entry 
of this decree any present or future com- 
petitor of Respondent Finance Company 
other than General Motors Acceptance 
Corporation or Commercial Credit Com- 
pany shall have financed the retail sale of 
a quantity of automobiles in the United 
States or any State thereof that shall equal 
or exceed 25% of the automobiles the sale 
of which was financed by Respondent Fi- 
nance Company in the United States or 
said State in said period, and (B) that such 
competitor is doing or engaging in any of 
the acts, practices, procedures or. things 
then prohibited hereunder or is failing to 
do or engage in any act, practice, proce- 
dure or thing required hereunder, and (C) 
that the doing or engaging in of said acts, 
practices, procedures or things, or the 
omission of them, as the case may be, by 
such competitor has resulted or threatens 
to result in placing the Respondent Finance 
Company at a competitive disadvantage in 
financing the sale of automobiles as against 
such competitor, and (D) that the peti- 
tioner herein has not obtained or is not 
proceeding with due diligence by civil or 
criminal proceedings to obtain an adjudica- 
tion of the illegality of such acts, prac- 
tices, procedures or things so performed 
or engaged in, or omitted to be performed 
or engaged in, as the case may be, under 
the Anti-Trust. Laws, the court upon ap- 
plication of the respondents or any of them 
will enter its further order and decree pro- 
viding that the provisions of this decree not 
so imposed upon or sought to be adjudi- 
cated against such competitor shall be in- 
operative and that they shall have no 
future force or effect in the United States 
or said State, as the case may be, and the 
right of the respondents to make such ap- 
plications and to obtain such relief is 
hereby expressly granted. 

16. Nothing in this decree shall limit the 
control by the Manufacturer of a subsidiary 


or limit the control by Respondent Finance 
Company of any subsidiary or affiliated 
company. 

17. Whenever obligations are imposed 
upon the respondents by the laws or regula- 
tions of any state with which the respon- 
dents by law must comply in order to do 
business in such state, the court upon ap- 
plication of the respondents or any of them 
will from time to time enter orders reliev- 
ing the respondents from compliance with 
any requirements of this decree in conflict 
with such laws or regulations, and the right 
of the respondents to make such applica- 
tions and to obtain such relief is expressly 
granted. 


[Application to vacate] 


18. After four years after the date of the 
entry of this decree any respondent may 
apply to the court to vacate this decree 
or any supplemental decree entered pur- 
suant to paragraph 8 hereof or to vacate 
or modify any provision thereof on the 
ground that the commission or omission of 
any of the agreements, acts or practices 
herein prohibited or required, under the 
economic or competitive conditions exist- 
ing at the time of such application, does not 
constitute an unreasonable restraint of 
trade or commerce among the states in 
automobiles within the meaning of the 
Sherman Anti-trust Law as amended to the 
date of such application, regardless of 
whether or not such economic or competi- 
tive conditions are new or unforeseen. 
Jurisdiction of this cause is retained for 
the purpose of granting or denying such 
applications as justice may require and the 
October, 1938, Term of this court is 
hereby extended indefinitely for such pur- 
pose and the right of the respondents to 
make such applications and to obtain such 
relief is expressly granted. The provisions 
of this paragraph are in addition to, and 
not in limitation of, the provisions of any 
other paragraph of this decree. 


[Operation of decree] 

19. This decree shall have no effect with 
respect to respondents’ acts and operations 
without the continental United States or to 
their acts and operations within the con- 
tinental United States relating, exclusively, 
to acts and operations without the con- 
tinental United States. 


[Effective date] 

20. This decree shall go into effect one 
hundred and twenty days after the date of 
entry hereof, except as to the provisions 
of paragraphs 8, 11, and 12 hereof, which 
said paragraphs shall take effect as therein 
provided. 
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[7 55,196] Fioret Sales Company, Inc., and Murray W. Morin and Irving Unterman, 
individually and as officers of Fioret Sales Company, Inc. v. Federal Trade Commission. 


United States Circuit Court of Appeals, Second Circuit. 


Decided December 5, 1938. 


Petition to review and set aside an order of the Federal Trade Commission. 


Blending of imported perfume concentrates with domestic alcohol constitutes manu- 
facturing within the meaning of the unfair competition laws and the sale of the manufac- 


tured praduct under advertisements which indicate that the 


product is sold in the 


condition in which it is imported is unfair competition, and affords a basis for a cease 
and desist order by the Federal Trade Commission. 


Findings of fact of the Federal Trade Commission are conclusive upon courts of 
review where supported by substantial evidence. 

Affirming Federal Trade Commission order in Complaint No. 3164. 

Before MANton, SwAN and CuHaAse, Circuit Judges. 


[Counsel 

W. T. Kelley, Chief Counsel, Federal Trade 
Commission. Martin A. Morrison, Assistant. 
Chief Counsel. S. Brogdyne Teu, II, James W. 
Nichol, Special Attorneys, Attorneys for Re- 
spondent. 

Munn, Anderson & Liddy, Attorneys for Petti- 
tioners. John H. Glaccum, of Counsel. 


[Statement of the case] 


Manton, Circuit Judge. Petitioners are 
engaged in the importation and sale in this 
country of perfumes in competition with 
others engaged in interstate commerce. 
They were charged before the Commission 
with unfair trade practices in connection 
with their manufacture and sales, and were 
directed to cease and desist such practices. 
The Fioret Company imports from France 
its perfumes in the form of concentrates 
or compounds which are blended mixtures 
of various oil extracts from plants and are 
usually combined with some minor essence, 
such as musk. When these concentrates 
arrive in this country, they are not sold 
commercially before they are blended with 
varying percentages of alcohol. After such 
blending, they are sold to the public as 
perfumes. The alcohol acts as a diluting 
medium for the concentrates so that when 
the perfume is applied to an object, such 
as a handkerchief, the alcohol evaporates 
leaving only the odor of the concentrate 
perceptible to the senses. 


purchasing public as perfume. 


Petitioners in blending used domestic 
alcohol and marked the finished product 
in a bottle bearing a label in French, the 
English translation of which tells that the 
contents of the bottle was made by Fioret 
of Paris “and are the exclusive property of 
FIORET, Inc. for the United States of 
America where they are completed. All 
Infringements will be vigorously prose- 
cuted.” Following this French inscription, 
appears in English, “Bottled in U. S. A.” 
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On this record, 
it can be assumed that the concentrate un-: 
combined with alcohol is not known to the 


[Finding of unfair competition] 


The Commission found that petitioners 
were manufacturers of perfume, that the 
manufacture in the United States was in- 
consistent with their advertisements describ- 
ing their products as “imported perfumes”, 
that the use of the label tended to further 
the impression thus conveyed to the public 
that they were manufactured in France and 
held that such practices constituted unfair 
competition. 


[Conclusiveness of Commission’s findings] 


The findings of the Commission having 
support of substantial evidence are binding 
upon us. F. T. C. v. Standard Ed. Society, 
302 U.S. 112, 117. And where the evidence 
is conflicting, the finding must stand. L. & 
C. Mayers Co. v. F. T. C., 97 Fed. 2, 367, 
305 (@ Ga Aa2)e 


[Process is manufacturing] 


The issue presented to us is whether on 
the facts so faund, petitioners are manu- 
facturers of perfume and if so, are they 
using unfair methods of competition. The 
findings, sufficiently supported by the evi- 
dence, justify the conclusion that peti- 
tioners do not import a perfume but only 
some of its ingredients which are then 
combined with American alcohol to produce 
a marketable product known as perfume. 
Concentrates alone are not what petitioners 
usually sell, but their dilutions with alcohol, 
and it is the alcohol that makes the finished 
product. Our necessary concern here is 
to ascertain by whom and where the product 
is made for use. “Manufacture is trans- 
formation—the fashioning of raw materials 
into a change of form for use.” Kidd v. 
Pearson, 128 U.S. 120. See: Allen v. Smith, 
173 U. S. 389, 399-400. 


The petitioners must be regarded as 
manufacturers of perfume within the un- 
fair competition laws. To be sure, they are 
importers of concentrates; but blending the 
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concentrates with a French alcohol which 
is imported results in a perfume of different 
chemical properties and of different odor. 
The difference between French and Ameri- 
can alcohol in its effect upon the blending 
of perfumes, stands uncontradicted in this 
record, 


[Purported importation an unfair practice] 


By representing their product as an im- 
ported perfume, petitioners unfairly com- 
pete. The purchaser is unversed in the art 
of making a finished perfume and to say 
that a-given perfume is imported must 
mean to him that the entire fluid is im- 
ported, not that only 5% of it is. To the 
purchasers of perfumes imported products 
are preferable to domestic products. By 
their conduct, petitioners are infringing 
upon the interest of the consuming public 
which purchases under the mistake that it 
is buying an imported perfume, a product 
rendered marketable and fit for use. They 
also compete unfairly with those importers 
of perfume whose concentrates and alcohol 
are blended in France and with those 
tradesmen who import, like petitioners, the 
concentrates and dilute them with domestic 
alcohol but who, unlike petitioners, sell 
their products accurately represented and 
advise the purchasing public that they are 
selling a domestic perfume. 


[Misleading use of foreign language] 
There is the representation that the con- 


tents is “Bottled in U. S. A.”, but there 
is possible a misleading idea that the fluid 
was in its entirety made in France and 
merely bottled here, having been imported 
in bulk. Again, the inscription in French 
tends to mislead the public into the belief 
that the perfume was completed in France; 
that is to say, the warning in French to 
infringers of violations of its trade mark 
without any corresponding English legend; 
clearly lends itself to stimulating the sug- 
gestion already implanted in the purchaser’s 
mind, that the entire product is one im- 
ported from France. Such misleading use 
of a foreign language was said by this court, 
in Coty Inc. v. Prestonettes Inc: (285 Fed. 
501) to be objectionable. Confusion in 
‘words created in the public mind has been 
held to constitute an unfair competition. 
Coty Inc. v. Le Blume Import Co., 292 Fed. 
264. It is sufficient to sustain the order, 
if there is a probable tendency, by peti- 
tioner’s conduct, to deceive. Coty Inc. v. 
Parfums de Grande Luxe Inc., 298 Fed. 865, 
870 (C. C. A. 2). Probable injury to par- 
ticular interests is unnecessary since it is 
the totality of all interests conceived as 
the public interest which is decisive. 
F. T. C. v. Algoma Lumber Co., 291 U. S. 
67, 81; F. T..C. v. Royal Milling Co., 288 
WES 212 M2 ERG. RaladamiGo. 
283 U.S. 643, 651. The unfair practice may 
well be avoided by a legend stating that 
the contents of the package or bottle was 
bottled and diluted in the United States. 


[Conclusion] 
The petition is denied and the order affirmed. 


{755,197] The State of Wyoming v. Lloyd G. Langley, d/b/a Black and White 


Grocery. 


Wyoming Supreme Court. Decided December 5, 1938, 


Reserved questions from the District Court, Laramie County. 
The Wyoming Unfair Competition and Discrimination Act, in its regulation of 


businesses regardless of whether they are clothed with a public interest, is a constitutional 
exercise of the Legislative power where the purpose of the act is to prevent harmful 
price cutting, rather than to fix prices, and the Act, which attempts to ensure that each 
merchant shall pursue a course of fair competition, is not arbitrary. 

Where the “cost” established by the Wyoming Unfair Competition and Discrimination 
Act is not intended to be an exact figure, but rather the approximate cost as determined 
by the exercise of reasonable rules, the standard prescribed is reasonable and the Act, 
which requires no more than good faith on the part of merchants affected, is constitutional. 


Buu, C. J., Rimer and Kripa tt, J.J., concur, with reservations. 
[Quotations from certain of the authorities cited by the Court are omitted from the 
report of the decision, as indicated herein]. 


torney General, and Edward T. Lazear, all of 


[Counsel] Cheyenne, and oral argument by Mr. Lee and 


For the plaintiff there was a brief by Ray E. 
Lee, Attorney General, Thomas F. Shea, Deputy 
Attorney General, Wm. C. Snow, Assistant At- 


Mr. Lazear. 
For the defendant there was a brief and an 
oral argument by C. A. Lathrop, of Cheyenne. 
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[Statement of the case] 


Bue, Chief Justice. An information was 
filed against the defendant in this case for 
uniawfully selling some merchandise at less 
than cost in violation of Section 2 of 
Chapter 73, Session Laws of Wyoming of 
1937, which reads as follows: 

“It shall be unlawful for any person, partner- 
ship, firm, corporation, joint stock company, or 
other association engaged in business within this 
State, to sell, offer for sale or advertise for sale 
any article or product, at less than the cost 
thereof to such vendor, or give, offer to give or 
advertise the intent to give away any article 
or product for the purpose of injuring com- 
petitors and destroying competition. 

The term cost as applied to production is 
hereby defined as including the cost of raw ma- 
terials, labor and all overhead expenses of the 
producer; and as applied to distribution, cost 
shall mean the invoice or replacement cost, 
whichever is lower, of the article or product 
to the distributor and vendor plus the cost of 
doing business by said distributor and vendor. 

The cost of doing business or overhead expense 
is defined as all costs of doing business incurred 
in the conduct of such business and must include 
without limitation the following items of ex- 
pense: labor, including salaries of executives and 
officers, rent, legal rate of interest on capital, 
depreciation, selling cost, maintenance of equip- 
ment, delivery costs, credit losses, all types of 
licenses, taxes, insurance and advertising.”’ 


Section 5 of the Act excepts from its pro- 
visions (a) merchandise sold in liquidation, 
(b) sales of perishable merchandise and sea- 
sonal goods, (c) damaged merchandise or 
merchandise deteriorated in quality sold as 
such, (d) merchandise sold under order of 
court, (e) merchandise sold in meeting the 
legal prices of a competitor. Section 12 of 
the Act provides as follows: 

“The Legislature declares that the purpose of 
this Act is to safeguard the public against the 
creation or perpetuation of monopolies and to 
foster and encourage competition, by prohibiting 
unfair and discriminatory practices by which 
fair and honest competition is destroyed or pre- 
vented. This Act shall be literally construed 
that its beneficial purposes may be subserved.’’ 


[Questions certified] 


The defendant entered a plea of guilty 
and thereafter filed a motion in arrest of 
judgment, claiming that the statute is un- 
constitutional as hereinafter mentioned. 
Thereupon, the court certified to us cer- 
tain difficult constitutional questions, namely, 
whether Section 2, supra, is in violation of 
the 14th amendment of the Constitution of 
the United States, which provides: “No 
state shall make or enforce any law which 
shall abridge the privileges or immunities 
of citizens of the United States; nor shall 
any state deprive any person of life, liberty 
or property without due process of law,” or 
in violation of Section 6 of Article 1 of the 
Constitution of Wyoming, which provides: 
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“No person shall be deprived of life, liberty 
or property without due process of law,” or 
in violation of Section 7 of Article 1 of the 
Constitution of Wyoming, which provides 
that “absolute arbitrary power over the 
lives, liberty or property of freemen exists 
nowhere in a republic, not even in the 
largest majority.” 

1. The legislation now before us would 
probably not cause more than ordinary 
anxiety, or deserve greater consideration 
than the ordinary constitutional question, 
were it not for the times in which we live, 
the depression now existing, the unrest now 
prevailing, the mass of social legislation in 
the last few years, the wonder whither we 
are going, and the frequent queries whether 
courts are drifting merely with the tide or 
are rendering their decisions with that 
steadfast judgment as is their wont. Be- 
fore discussing the direct questions involved 
herein, it may be well, even though resulting 
in the statement of seeming platitudes, to 
cast a heavy glance over the basic historic 
facts underlying constitutional law, and the 
fundamental principles which should govern 
it; also to make a brief analysis of judicial 
utterances in that connection, and give our 
own appraisal thereof. That will perhaps 
dissipate uncertainties and wavering doubts, 
lending us self-certitude in the correctness 
of our decision, and, we hope, affirm the 
faith and confidence hitherto placed in us 
by our fellow-men. 


[History of price-fixing] 


The Bill of Rights contained in the va- 
rious constitutions, including our’own, has 
its direct root in the ideas of the preceding 
centuries. Prior to the Renaissance prices 
of merchandise were freely regulated. It 
was not deemed improper to do so even 
in our colonies, including New York, New 
Jersey, Maryland and New Hampshire as 
late as the time of the Revolution. 28 Co- 
lumbia Law Review 712, note. With the 
Renaissance began a new period in human 
history. Thoughts of liberty and freedom 
took possession of the minds of men, first 
in the field of religion, then of politics, 
later in the field of economics. It came to 
be a part of the legal philosophy of the 
times that each man has, as such, and be- 
cause he is a human being, certain natural, 
inherent and indefeasible rights of which 
no government should, or has the right, to 
deprive him. One of the chief exponents of 
that doctrine was Rousseau, writing in the 
Contrat Social in the eighteenth century. 
See Leon Duguit in 31 Harvard Law Review 
1-185. That doctrine was embodied in the 
Declaration of Rights of the French Na- 
tional Assembly of 1789 in which it is stated 
that the end of all union of men in society 
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is the conservation of their natural and in- 
defeasible rights of man, and in the French 
Constitution of 1791, which states that the 
legislative power cannot make any laws 
which infringe and interfere with these 
rights. Idem 12, 17. The Contrat Social 
of Rousseau had its repercussions and its 
influence upon all modern doctrine of legal 
and political philosophy and Duguit states 
that “the principle of sovereignty limited 
by the rights of the individual is still domi- 
nant in French classical doctrine.” Idem 
114. Its influence in our own country dur- 
ing the 18th century may be noted in the 
writings of a contemporary. “The end of 
all political associations,” writes Paine in 
his “Rights of Man” (Conclusion Part 1) 
“is the preservation of the natural and im- 
prescriptible rights of man, and these rights 
are liberty, property, security and resistance 
of oppression.” Liberty of production and 
exchange was proclaimed no less than po- 
litical liberty. The “Wealth of Nations” of 
Adam Smith, e.g., wielded an enormous 
influence. To illustrate, Thomas Paine, in 
his work already mentioned, writes that 
“sovernment is no farther necessary than 
to supply the few cases to which «society 
and civilization are not conveniently com- 
petent * * * The more perfect civilization 
is, the less occasion has it for government, 
because the more does it regulate its own 
affairs, and govern itself * * *. It is but 
few general laws that civilized life requires.” 
Part 2, c. 1. That theory was naturally 
accentuated by reason of the existence and 
the development of our frontier, and the 
spirit engendered by that development has 
not lost all of its influence at the present 
time. The doctrine of natural and inherent 
rights to life, liberty and property was an- 
nounced in the Declaration of Independence, 
in the constitutions of New Hampshire, Vir- 
ginia, and Pennsylvania in 1776, in the con- 
stitution of Vermont in 1777, in that of 
Massachusetts in 1780, and in that of New 
Jersey in 1784. Other constitutions fol- 
lowed in the same vein. Section 3 of Article 
1 of our own constitution refers to natural 
rights of man and section 2 of the same 
article provides that “in their inherent rights 
to life, liberty and the pursuit of happiness, 
all members of the human race are equal.” 
There are those who maintain that man has 
no natural rights: that none can exist ex- 
cept in society, and that whatever rights he 
has, he, accordingly, receives from society. 
However that may be theoretically, natural 
rights are recognized by our constitution. 
The doctrine is part of the positive law of 
the land, and section 6 of Article 1 of our 
constitution provides that no person shall 
be deprived of life, liberty or property with- 
out due process of law. The article evidently 
refers to the natural and inherent rights 


otherwise mentioned, and so it becomes 
apparent, particularly in view of the history 
above outlined, that the framers of the 
constitution meant that the protection there- 
of is important and that they, though loosely 
defined, should not be unduly invaded. 


[Recognition of police power] 


Now let us look at the other side of the 
problem. It may be observed that section 
6 of Article 1, supra, does not state that 
“no person shall be deprived of life, liberty 
or property,” but states that no person shall 
be deprived thereof “without due process 
of law.”’ That is a recognition of the fact 
that the natural and inherent rights are not 
absolute or unlimited, but are relative. It 
iS a recognition, in other words, of the 
police power. That power, giving the legis- 
lature the right to enact laws for the health, 
safety, comfort, moral and general welfare 
of the people, is an attribute of sovereignty, 
is essential for every civilized government, 
is inherent in the legislature except as ex- 
pressly limited, and no express grant thereof 
is necessary. 11 Am. Jur. 966-968. It is 
expressly recognized in our constitution, 
which in Sec. 2 of Article 10, states that 
“the police power of the state is supreme 
over all corporations as well as individuals.” 


[Due process limitation of police power] 


That power, on the other hand, is not 
unlimited. The phrase “due process of law” 
has, on its face, but a procedural aspect, 
relating to proceedings before judicial or 
quasi-judicial tribunals, and in the early 
cases, appeal to that phrase was made from 
that standpoint only. It was not until the 
second half of the 19th century that a con- 
trary view came definitely to be’taken. The 
doctrine of natural and inherent rights as- 
serted itself. So in Commonwealth v. Alger, 
7 Cush. (Mass.), decided in 1853, and in 
Thorpe v. Rutland R. R. Co., 27 Vt. 140, 62 
Am. Dec. 625, decided in 1855, it was held 
that the police power is not unlimited. That 
rule came soon to be fixed more definitely, 
and in Wynehamer v. People, 13 N. Y. 378, 
(1856), the court decided that the police 
power is definitely limited by the constitu- 
tional provision for due process, and that 
that provision has, accordingly, a substan- 
tive aspect as well as a procedural one. See 
Mott, Due Process of Law, 313-317. That 
is the view which has been maintained by 
the courts ever since that time, and so we 
find it stated as a general rule that it has 
reference also to the enactments of the 
legislature. 12 C. J. 1190. 

Nearly every law abridges individual free- 
dom of action to a more or less extent. In 
nearly all instances when one is enacted, it 
gives rise, or may give rise to a conflict 
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between such freedom on the one hand, and 
the power of the legislature to abridge it 
on the other. The solution of the conflict is 
judicial in its nature. Courts must be, and 
are, whether willingly or not, the ultimate 
arbiters as to whether or not there is, in 
a particular case, an unwarranted invasion 
of the guaranteed rights above mentioned. 
11 Am. Jur. 1087. They have found that 
solution,—the only one possible or just 
under the circumstances—in the standard of 
reasonableness. 6 R. C. L. 236; 11 Am. Jur. 
1073-1074. That standard is indefinite. What 
is reasonable depends on the facts and cir- 
cumstances. 11 Am. Jur. 1074; 6 R. C. L. 
236, 239; 19 R. C. L. 807. Paine’s thought 
that, as civilization progresses, men will 
more and more regulate their own affairs 
has not proved itself correct. Altruism has 
not proceeded that far. History is replete 
with the wreckage of rules of private law. 
It would be no less than surprising, if it 
were otherwise in the field of public law. 
As the number of people increases, as trade 
develops, as civic centers become crowded, 
as society becomes more complex, more 
and more problems arise which must he 
solved, and the freedom of movement and 
of action of the individuals must be har- 
monized with equal rights for all. That is 
not always easy to do. Certain rules have 
been laid down to help. 


[Factors in constitutionality] 


In order that a statute may be valid, the 
purpose, aim, or end thereof must be within 
the scope or purview of the police power, 
and in furtherance thereof; the means adopt- 
ed must be reasonable and not arbitrary, 
and must be appropriate for the accom- 
plishment of the end in view; in other 
words, there must be a substantial connec- 
tion between the purpose in view and the 
actual provisions of the law. 12 C. J. 929- 
930; State v. Buck Mercantile Co., 38 Wyo. 
47, 264 Pac. 1023; 57 A. L. R. 675. Further- 
more, courts recognize that the legislative 
department of the government is the depart- 
ment primarily constituted to determine 
what measures are necessary and proper to 
further the legitimate purposes or objects 
of the power above mentioned, and they 
accordingly hold that if a statute reasonably 
tends to further such object, and is a fairly 
appropriate and reasonable means for that 
purpose under all the circumstances, then 
only the question of the wisdom of the law 
remains, which, in view of the purpose of 
the existence of the legislative department, 
should be left to it to determine. State v. 
Buck Mercantile Co., supra; 11 Am. Jur. 1080, 
1081. Moreover, courts, recognizing that 
that department is of equal dignity with the 
judicial, deem it proper to go even further. 
They proceed upon the assumption (unfor- 
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tunately at times out of harmony with the 
facts) that the members of that department 
will investigate and determine for them- 
selves as to whether or not any proposed 
law will violate the constitution, and they 
have, accordingly, adopted the rule that no 
law will be declared unconstitutional unless 
it is clearly so. Some judicial utterances 
would seem to go beyond the rules here 
stated. Thus it is said—without any dissent 
—in Noble State Bank v. Haskell, 219 U. S. 
104, 31 Sup. Ct. 186, 55 L. Ed. 112 (a state- 
ment oft repeated by other courts) that the 
police power “may be put forth in aid of 
what is * * * held by the prevailing morality 
or strong and preponderant opinion to be 
greatly and immediately necessary to the 
public welfare.” The eminent jurist who 
wrote that opinion, somewhat emphasizing 
the foregoing, stated in his dissenting 
opinion to Tyson & Bro. v. Banton, 273 
U. S. 413, 47 Sup. Ct. 426, 434, that aside 
from the fact that property cannot be taken 
without just compensation, “the legislature 
may forbid or restrict any business when 
it has a sufficient force of public opinion 
behind it,” and that if the people, speaking 
through the legislature, want anything, 
there is nothing in the constitution which 
forbids them having it. That seems not to 
be in consonance with our constitution, 
which in Section 7 of Article 1 provides 
that “absolute arbitrary power over the 
lives, liberty and property of freemen exists 
nowhere in a republic, not even in the larg- 
est majority.” It is hardly a debatable 
question whether majorities may not act as 
arbitrarily as King John or Louis the Four- 
teenth. We are not able to state whether, 
in the long run, courts will be able to with- 
stand preponderant majorities. That is for 
the psychologist to Say. It may be that, in 
the long run, might will make right. But 
it would seem that courts should not adopt 
such fatalistic attitude, so long as the con- 
stitution commits to them the power and 
duty to say what is “right.” It would seem 
further that in view of the position which 
courts occupy under our constitutional form 
of government, and to uphold true democ- 
racy under the constitution, it is incumbent 
upon them, in deciding constitutional ques- 
tions such as the one before us, to avoid 
Scylla on the one hand and Charybdis on 
the other, and to travel at all times, so far 
as is humanly possible, along the path of 
the golden mean. Let us then examine the 
immediate question before us in that light. 


[Intent of statute] 


2. The statute in question condemns acts 
committed with intent (a) to injure com- 
petitors and (b) to destroy competition. 
Some contention is made that the clause 
of the statute “for the purpose of injuring 
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competitors and destroying competition” 
affects only the clause immediately preced- 
ing, and not the clause relating to the sale 
and advertisement below cost. We think, 
however, that this was not the intent of the 
legislature, and we need not add anything 
on this point beyond what was said in 
People v. Kahn (Cal. App.) 60 P. (2d) 696; 
Balzar v. Caler (Cal. App.) 74 P. (2d) 839; 
Great Pacific Tea Co. v. Ervin, 23 Fed. Supp. 
70; Wholesale Tobacco Bureau etc. v. Na- 
tional Candy & Tobacco Co. (Cal. Sup. Ct.) 
S2ZA Pe a(Za)iese 


[Exercise of police power for economic 
end valid] 


3. Scope of Police Power. 


In many cases it is readily conceded that 
the aim of a statute comes within the pur- 
view of the police power. That is true, for 
instance, when legislation aims at the pres- 
ervation of health or morals. It is not so 
readily conceded in cases in which the aim 
of the law is purely along economic lines, 
as in the statute before us—at least to a 
large extent—and it may be well, accord- 
ingly, to briefly consider that point sepa- 
rately. That the legislature may make 
provision for the economic welfare of the 
people generally has been decided many 
times, and cannot now be doubted. Muller 
OnBoard, V958Cal-W477,+234 Pac. 2381; 38 
A. L. R. 1479; Chow et al. v. Santa Barbara, 
217 Cal. 673, 22 P. (2d) 5; Pettis v. Alpha 
Alpha Chapter, 115 Nebr. 525, 213 N. W. 
835; CBSQ. Ry. Co. v. People, 200 U. S. 561, 
26 S. Ct. 341, 50 L. Ed. 596; Nebbia v. New 
Viork +291 8S82502; 54 4Sups* Ct 5055078 
L. Ed. 940, 89 A. L. R. 1469. In Smith v. 
Commonwealth, 175 Ky. 286, 194 S. W. 367, 
it was said that the power extends “to 
insure such economical conditions as are 
required by an advancing civilization.” Thus 
the legislature may enact legislation to en- 
courage agriculture (American Sugar Ref. 
Co. v. Lowmsiana, 179 U. S. 89, 45 L. Ed. 102, 
21 Sup. Ct. 43); to encourage steam laun- 
dries and discourage hand laundries (Quong 
Wing v. Kirkendall, 223 U. S. 59, 32 Sup. Ct. 
192); to encourage marketing associations 
(Liberty Warehouse Co. v. Burley Tob. 
Growers etc. Ass’n., 276 U. S. 71, 28 Sup. Ct. 
291); to prohibit the manufacture of oleo- 
margarine (McCray v. U. S., 195 U. S. 769, 
24 Sup. Ct. 769). Many more illustrations 
might be given. 


[Federal unfair competition regulation] 


Approaching nearer to the question involv- 
ed herein, all combinations or agreements 
which unreasonably suppress competition 
or restrain trade were illegal at common 
law as against public policy. 41 C. J. 101. 
The Sherman Anti-Trust Act was passed 


pursuant to that policy. Here was an inter- 
ference with business in the field of com- 
petition—different, it is true, than that evi- 
denced by the statute before us, but an 
interference nevertheless, and the aim was 
partially at least the same as under our 
statute, namely, the maintenance of fair 
competition. The Clayton Act was passed 
in 1914 to supplement the Sherman Anti- 
Trust Law. Section 2 of the Act (15 U. S. 
C. A. Sec. 13) prohibits price discrimination 
between different purchasers. The validity 
of the Act is not questioned. It, too, di- 
rectly interferes with business in the field 
of competiton, and declares discriminatory 
sales to be an evil. The Federal Trade Act, 
the validity of which is not questioned, was 
passed in 1914. That Act (15 U. S.C. A. 
Sec. 45) declared unfair methods of com- 
petition in commerce unlawful. That in its 
ultimate analysis is true under the statute 
before us. Its aim is to maintain fair com- 
petition, but to prevent unfair and ruinous 
competition. Whether free and unlimited 
competition, or the contrary, shall prevail, 
is an economic question, ard the policy 
with reference thereto, is, primarily at least, 
for the legislature to determine. That was 
held thirty-five years ago in Northern Se- 
curities Company v. United States, 193 U. S. 
197, 337, 24 Sup. Ct. 436, 457, 48 L. Ed. 679. 
The statute evidently seeks to protect not 
only the public, but also individual com- 
petitors; it seeks to give the latter a fair 
opportunity in the economic field. It has 
been held that, in the furtherance of pro- 
moting economic welfare, the legislature 
may, for the public good, in a reasonable 
manner, equalize economic opportunities. 
In Whitney v. Newbold, 270 Ky. 209, 109 
S. W. (2d) 406, the court found partial jus- 
tification for regulating private carriers in 
the fact that common carriers would other- 
wise be exposed to financial ruin. In Kelley 
v. Finley, 207 Ind. 557, 194 N. E. 157, justifi- 
cation for regulating private carriers was 
found partially in the fact that the railroad 
system in the state might otherwise be 
destroyed. In the case of Great Atlantic & 
Pacific Tea Company v. Grossjean, 301 U.S. 
412, 57 Sup. Ct. 772, it was said by Mr. 
Justice Roberts for the majority of the 
court: 

“Taxation may be made the implement of the 
exercise of the state’s police power, and proper 
and reasonable discrimination between classes 
to promote fair competitive conditions and to 
equalize economic advantages is therefore law- 
ful. If in the interest of the people of the 
state, the legislature deemed it necessary either 
to mitigate evils of competition between stores 
and chains or to neutralize disadvantages of 
small chains in their competition with larger 
ones, or to discourage merchandising within the 
state by chains grown so large as to become a 
menace to the general welfare, it was at liberty 
to regulate the matter directly or to resort to 
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the type of taxation evidenced by the Act of 1934 
as a means of regulation.”’ 


Some of the justices who sat in the case 
dissented, but so far as their opinion shows, 
there was dissent from the statement here 
quoted. 

We have no facts or figures to show how 
the public at large would fare if unlimited 
competiton were permitted. In some cases 
at least, with the possibility in all, com- 
petitors could be driven out of business, 
enabling the survivor to raise the prices to 
the injury of the public. In regard to the 
use of so-called “leaders” it has at times 
been urged that the public at large is in- 
jured thereby; that the loss incurred by the 
use of such leaders will either have to be 
made up by higher prices charged on other 
commodities, or by the enforcing of various 
economies, such as the lowering of wages, 
discharge of employees, lowering of rents, 
etc. See Wholesale Tobacco Dealers Bureau 
v. National Candy & T. Co. (Cal.) 82 P. 
(2d) e3135 ing any events theremisna mance 
portion of the body politic which believes 
that, from a social standpoint, price cutting 
in the long run adversely affects public 
interest, and that the public will be ade- 
quately protected against excessive prices 
hy the ordinary play of fair competition. 
Max Factor & Co. v. Kunsman, 5 Cal. (2d) 
446, 55 P. (2d) 177. See also Old Dearborn 
D. Co. v. Seagram-Distillers Corporation, 299 
Wig Ss LSSeo sa Sup met So pole lead 09) 
106 A. L. R. 1476, where the opinions for 
and against this view are stated. See fur- 
ther Federal Trade Comm. v. Baladam Co., 
EY OT SEES, Si Siting (Cie SVE 

It is not only recently that courts have 
recognized the fact that ruinous competition 
may be an evil. The court in Ware-Kramer 
Tobacco Co. v. American Tobacco Co., 180 
Fed. 160, 170 (1910), stated that “while it 
is true that fair competition is the life of 
trade, it is equally true that unfair and 
excessive competition is death to trade.” 
In the case of Palmer v. Stebbins, 3 Pick. 
(Mass.) 188. decided in 1825, approved in 
Whitney v. Slayron, 40 Me. 224, 230 (1855), 
the court said [Portion of opinion omitted). 

That was written tn the days when the 
doctrine of laissez faire was still in vigor; 
when the existence of the spirit of indi- 
vidualism in this country. was not ques- 
tioned. If ruinous competition was an evil 
then, the legislature may, we think, recog- 
nize it as an evil now, and find a proper 
remedy for it. Sometimes that spirit of 
individualism can best, be fostered by want 
of legislation. But that is not always true. 
No legislation in that connection was neces- 
sary while this country was being devel- 
oped. The situation has changed. Great 
aggregations of wealth control much of the 
merchandising field of today. It is not 
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necessary to say that that is an evil. We 
may even admit that it is a benefit. At the 
same time we still have with us the inde- 
pendent merchants. They, too, of course 
are subject to the prohibition of the statute, 
but it was probably intended mainly for 
their benefit. They have hitherto been con- 
sidered as part of the “backbone” of every 
community, radiating their influence through- 
out the length and breadth of the state, 
maintaining, not alone fair competition, but 
adding to, and upholding, the moral fibre of 
the communities, upon which, in the long 
run, the existence of the commonwealth 
depends. The legislature has the right, we 
think, to give them a fair chance in the 
field of competition; to give them a chance 
to remain a pillar of support, thus at the 
same time giving an opportunity for the 
maintenance of individualism, still of im- 
portance in our day, and which, except for 
such legislation, might be entirely crushed. 


4. Means Adopted. 

We pass on to the next question, namely, 
whether or not the means adopted by the 
legislature is reasonable and appropriate to 
the end in view. Is it a reasonable remedy 
to cure the evil mentioned? That is a dif- 
ferent question from that already discussed. 
But it is closely associated with it, since, if 
ruinous price cutting is an evil, which the 
legislature has the right to remedy, it can 
do so, it would seem, only, or at least only 
effectively, by some sort of limitation set 
upon prices. Hence some further reference 
will be found to the point already dis- 
cussed as we proceed herein. In this case 
the statute has made the intent specified 
therein an important element of the pro- 
hibited acts, and we need but to inquire as 
to whether or not the legislative act in 
question is reasonable and appropriate in 
view of that fact. Great stress was laid on 
the oral argument on that intent, and it is 
contended, if we understand counsel cor- 
rectly, that no matter how lawful, per se, 
the sale below cost may be, if it is made 
with the intent specified in the statute, that 
fact itself should make the sale actionable 
in a civil case and punishable in a criminal 
case. The claim is too far-reaching. The 
character of the act itself, disassociated 
from the intent—the sale below cost—must 
also be considered. The law does not deal 
with a man’s inner feelings disassociated 
from his acts even in criminal cases. Whar- 
ton on Criminal Law (11th Ed.) Sec. 152. 
Many decisions hold that the law takes no 
account in a civil case of the intent with 
which an act is done, if the act itself is law- 
ful. See note 62 L. R. A. 673; Cooley on 
Torts (4th Ed.) Sec. 534; 21 Iowa Law Re- 
view 181; 18 Harvard Law Review 41; review 
of the thought under the Roman and the 
Civil Law in 22 Harvard Law Review 501- 
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519. If one does an act which is lawful in 
itself, and the right to do so is absolute, he 
should not be subjected to the judgment of a 
capricious jury to determine whether or not 
there was some secret motive behind the 
act. Beardsley v. Kilmer, 236 N. Y. 80. A 
man, for instance, has the undoubted and 
inherent right, in order to make a living, to 
establish an ordinary business in a commu- 
nity. He will naturally and inevitably injure 
a competitor or competitors already there. 
The newcomer would not engage in his ven- 
ture except with the thought that he will 
be able to get some of the business away 
from the others. He has in all such cases, 
in the very nature of things, the specific 
intent to injure the latter, and in most in- 
stances, if not all, to drive out competition 
as nearly as he is able to do so. But it 
would not do to hold that he can be pun- 
ished. His excuse and justification lies in 
the fact that he engages in business for the 


purpose of making a living, and to do that. 


is, of course, an absolute and inherent right 
which the legislature should not be able to 
take away. If, however, he does not engage 
therein for that purpose, but merely for the 
purpose of injuring another, a different 
question arises. See Tuttle v. Buck, 107 
Minn. 145, 119 N. W. 966, 22 L. R. A. N. S. 
599; Dunshee v. Standard Oil Company, 152 
Iowa 818, 132 N. W. 371, 36 L. R. A. N.S. 
263. The editor of the note in 62 L. R. A. 
supra, on page 727, summarizing his con- 
clusion as to the weight of authority in this 
connection, states the following two rules: 

(1) ‘‘If one does an act which he has a per- 
fect right to do, to accomplish some real benefit 
or pleasure to himself, or others in whom he has 
a genuine interest, and for doing which in good 
faith no action would lie, he is not rendered 
liable to an action therefor by the fact that he 
did it from bad motive and with intent to injure 
another, and such injury results.’’ 

(2) “But if one with the sole and malicious 
purpose of injuring another, and without any 
benefit, interest, or pleasure (other than that 
which he derives from his wicked intent) to him- 
self or others, commit an act which, if done in 
good faith, would be justifiable, he is liable in an 
action in favor of such other person for the dam- 
age he may have sustained therefrom.’ 


[Contentions of defendant] 


The legislature may, of course, within 
reason, go beyond the common law rules 
and declare acts tortious or criminal which 
were not so previously. That, doubtless, 
would be true in connection with cases 
covered by the second rule above men- 
tioned. But the legislature went beyond 
that rule. It has declared acts unlawful 
though the motive of gain co-exists with 
the intent to injure—acts, accordingly, 
which at common law would be entirely 
innocent, and would fall within the first of 


the above mentioned rules. Can the legis- 
lature modify that rule? Since the intent 
alone cannot be punished, we are logically 
driven to a consideration of the act itself— 
disassociated from the intent—the sale be- 
low cost—and must inquire whether that is 
subject to regulation, and can thus be made 
unlawful when done, as the statute requires, 
with the intent therein specified. Counsel 
for the defendant contends that the act is 
not subject to the regulation undertaken 
by the legislative act in question; that de- 
fendant has an inalienable right to sell his 
property at his discretion; that the statute 
fixes prices; that it violates his fundamental 
rights, and undertakes to take his property 
and interfere with his right to contract 
without due process of law. He relies on 
Wolf Packing Co. v. Court of Ind. Relations, 
2O25U MSH 522 543255 Ct. 63061 len Pdt 103% 
Tyson & Bro. v. Banton, 273 U. S. 418, 47 
SECRA2Z6 Rade J Se 5S Aw i mienl230% 
Williams v. Standard Oil Co., 278 U. S. 235, 
49 S. Ct. 115, 73 L. Ed. 278, 60 A. L. R. 596; 
and see H. Earl Clack Co. v. Public Service 
Com., 94 Mont. 488, 22 P. (2d) 1056. In 
these cases the legislature sought to fix, 
absolutely, the price of a commodity or 
labor. It was held that the subject sought 
to be regulated was not affected with a 
public interest and that the attempted regu- 
lation was unreasonable. These cases, of 
course, are clearly distinguishable from the 
case at bar. The legislature, by the statute 
here in question, sought, not to fix prices, 
but to prevent ruinous price cutting, by 
which competitors might be injured and 
competition be destroyed. To do that, it 
was, pf course, necessary to fix some limit. 
It might, perhaps, have set other limits 
than that which was fixed. The limit of 
“not below cost” was only one of a number 
of others which might, perhaps, have been 
selected. The one actually selected was 
thought to be the most just under the cir- 
cumstances. It was but a means to an end, 
not an end in itself. As was said in Ste- 
phenson v. Binford, 287 U. S. 251, 53 S. Ct. 
181, 77 L. Ed. 288, speaking of the power 
of a commission to fix the minimum rate 
for private carriers: “The authority is lim- 
ited to the fixing of minimum rates. The 
contract carrier may not charge less than 
the rates so fixed, but is left free to charge 
as much more as he sees fit and can obtain. 
Undoubtedly this interferes with the freedom 
of the parties to contract, but it is not such 
an interference as the fourteenth amend- 
ment forbids.” See also State v. Drayton, 
infra. 
[No limitation to public interest] 


The statute before us covers all business 
and not only that which has been held to 
be affected with a public interest, as com- 
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monly understood. And inasmuch as it was 
clearly the intention of the legislature not 
to separate the various kinds of business, 
the constitutionality of the statute will de- 
pend on whether or not the legislature can 
make the regulation as to all sales including 
sales of property not affected with a public 
interest. A few cases directly in point have 
been decided lately, namely, People v. Kahn, 
19 Cal. App. 2d Supp. 758, 60 P. (2d) 596; 
Balzar v. Caler (Cal. App.) 74 P. (2d) 839; 
Rust v. Griggs (Tenn.) 113 S. W. (2d) 733; 
Wholesale Tobacco Dealers Bureau v. Nat. 
Candy & T. Co. (Cal.) 82 P. (2d) 3. All 
these cases, except Balzar v. Caler, have up- 
held legislative acts similar to the one before 
us. In order that it may not be thought 
that these cases merely followed a popular 
wave prevalent at the present time, we 
shall hereafter refer, among others, to cases 
which were decided a number of years ago, 
the ruling principle of which bears an anal- 
ogy to the ruling principle which should 
govern in the case now before us. 


[Constitutionality of similar legislation] 


In a number of instances legislatures have 
interfered with, and have limited, the abso- 
lute discretion of the seller in the disposi- 
tion of property not affected with a public 
interest. That has been true under statutes 
which made it unlawful for a party to sell 
at discriminatory prices in different places 
in the state. While in these cases the legis- 
lature aimed at uniform, instead of mini- 
mum prices, the interference with the right 
to set prices at discretion was as sharp as 
in the statute in question here. And the 
ultimate aim—sales at ruinous prices so as 
to stifle or destroy competition—was the 
same as at least part of the aim contained 
in our statute. In Fairmont Creamery Co. v. 
Minnesota, 274 U. S. 1, 71 L. Ed. 893, 47 S. 
Ct. 506, 52 A. L. R. 163, the Supreme Court 
of the United States held unconstitutional a 
law of Minnesota which forbade discrimi- 
natory prices in different parts of the state 
without giving opportunity to meet com- 
petitive prices. Statutes, however, which 
forbade discriminatory prices with intent to 
destroy or stifle competition have been uni- 
formlw upheld as constitutional by the state 
courts as well as by the Supreme Court of 
the Unitted States. State v. Drayton, 82 
Nebr. 254,-117 N. W. 768, 23 L. R. A. N. S. 
1287; State 'w. Creamery Co., 153 Iowa 702, 
133 N. W. 895, 42 L. R. A. N. S. 821; State 
ex rel. Standard Oil Co., 111 Minn. 85, 126 
N. W. 527;-State v. Bridgman, 117 Minn. 186, 
134 N. W. 496; State v. Central Lumber Co., 
247 Ss De 1365 125KN2 War 04 BAZ ee 
N. S. 804; Central Lumber Co. v. State, 226 
U. S. 157, 33 Sup. -Ct. 66. See note 52 
L. R. A. 172. Of particular interest here is 
the Nebraska case. [Quotation omitted.] 
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In Porto Rican American Tobacco Com- 
pany uv. American Tobacco Company, 30 F. 
(2d) 235, the defendant was enjoined from 
selling Lucky Strike cigarettes in Porto 
Rico at a less price than in the United 
States. Judgment was entered pursuant to 
Section 2 of the Clayton Act (15 U. S. C. 
Sec. 13) which makes it unlawful to dis- 
criminate in price between different 
purchasers where the effect of such dis- 
crimination is to substantially lessen com- 
petition or tend to create a monopoly. The 
appellate court, in upholding the trial court, 
while not passing on the constitutionality 
of the act, stated: [Quotation omitted.] 

In the case of State v. Atlantic Ice & Coal 
Company, 210 N. C. 742, 188 S. E. 413, it 
appears that a statute of that state made 
it a misdemeanor to wilfully injure a com- 
petitor so as to drive him out of business, 
including among the prohibited acts sales 
made without adequate profit. The evi- 
dence tended to show that the defendant 
established prices, and made sales, below 
cost. On appeal from conviction the con- 
stitutionality of the statute was upheld, the 
court among other things stating that 
“Ruinous competition by lowering prices 
has been recognized as an illegal medium 
of eliminating weaker competitors.” In 
Nebbia v. New York, supra, the court stated: 
[Quotation omitted.] 


[Validity of trademarked product protection] 


Of analogy herein, too, we think, are the 
cases which deal with legislative acts aimea 
at preventing price-cutting of articles sold 
under a trade or brand name or under a 
trademark, and providing that when goods 
are originally sold under a contract fixing 
the retail price, they shall not be sold for 
a price less than that so fixed. While such 
statutes are made for the protection of 
manufacturers, they go further than that. 
The basic theory of such statutes is, as 
stated in Max Factor & Co. v. Kunsman, 5. 
Cal. (2d) 446, 55 Pac. (2d) 177 (affirmed 
299 U. S. 198, 57 Sup. Ct. 147), “that, from 
a social standpoint, price cutting in the long 
run adversely affects public interest, and 
that the public will be adequately pro- 
tected against excessive prices by the ordi- 
nary play of fair and honest competition 
between manufacturers of similar prod- 
ucts.” Statutes of that character have been 
upheld as constitutional in the case just 
cited, and in Old Dearborn Dist. Co. v. Sea- 
grams Dist. Co., 363 Ill. 559, 2 N. E. (2d) 
929, 104 A. L. R. 1435, affirmed by the 
Supreme Court of the United States, 299 
U. S. 183, 57 Sup. Ct. 139. See also note 
to 104 A. L. R. 1452; Johnson & Johnson v. 
Wetsboard (N. J. L.) 191 Atl. 873; Weco 
Products Co. v. Reed Drug Co. (Wisc.) 274 
N. W. 426. 
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It is undoubtedly true that under our 
form of government, the use of property 
and the making of contracts are and should 
be normally matters of private and not of 
public concern. The general rule is that 
both shall be free of governmental inter- 
ference. Nebbia v. New York, supra. But 
neither property rights nor contract rights 
are absolute. The ordinary business is not 
conducted for the purpose of loss. The 
legislature has not undertaken to compel 
merchants to do anything out of the ordi- 
nary, but only what is usual and customary. 
It has merely attempted to have each 
merchant give a fair chance to the other 
and do business without evil intent. That 
cannot be considered arbitrary. “Altruism 
ought to have some place in the considera- 
tion of ennobling motives.” Beardsley v. 
Kilmer, supra. We think, accordingly, that 
we cannot say that the means adopted by 
the legislature in furtherance of the pur- 
pose of the law, are unreasonable. Nor 
can we say that they are inappropriate. 
The court in Balzar v. Caler, supra, thought 
that the statute in question tends to en- 
courage monopolies and destroy competi- 
tion rather than the contrary, on account 
of the fact that large industrial concerns 
can at all times undersell merchants with 
limited capital. We do not think that the 
legislature was compelled to accept that 
view. as conclusive. The court in that case 
considered merely the question of prices. 
It overlooked the factor of good will. The 
independent, or any other, merchant may 
be able to maintain himself on account of 
such good will, notwithstanding the fact 
that others undersell him to some extent, 
provided they do not undersell him _ too 
much. See further on this subject Whole- 
sale Tobacco Dealers v. National Candy & 
T. Co., supra. 

5. Indefiniteness. 

It is claimed that the statute is void for 
uncertainty, because it is impossible under 
it to determine the cost of merchandise. It 
is a general and universally accepted rule 
that in creating an offense which was not 
a crime at common law, a statute must be 
sufficiently certain to show what the legis- 
lature intended to prohibit and punish, 
otherwise it will be void for uncertainty. 
16 C. J. 67. However, reasonable certainty 
is all that is required and liberal effect is 
always to be given to the legislative intent 
when possible. 16 C. J. 68 And if a 
statute is susceptible of two constructions, 
one of which will render it constitutional 
and the other unconstitutional, it is the 
duty of the court to adopt that construc- 
tion which, without doing violence to the 
fair meaning of the language, will render 
it valid. 12 C. J. 788. Let us examine the 


section of the statute under consideration 
in the light of these rules. 

The first paragraph of Section 2 of the 
act does not attempt to define the cost of 
each article, but merely forbids, under the 
conditions named, the sale or giving away 
of merchandise below cost. The second 
paragraph attempts to define the cost of a 
stock of merchandise, fixing it at invoice 
price or replacement cost, plus cost of labor 
and overhead expenses. That is a general 
definition, and it would seem that no ex- 
ceptions to such definition could be taken, 
unless it is too indefinite. The third para- 
graph attempts to define somewhat more 
accurately the cost of doing business, or 
overhead expenses, and requires to be in- 
cluded therein labor, salaries, rent, interest 
on capital, depreciation, selling cost, 
maintenance of equipment, delivery cost, 
etc. The court in Balzar v. Caler, supra, 
thought that these various items were, by 
this section, to be added to each item of 
merchandise—instead of the proper propor- 
tion thereof. There seems to be no justifi- 
cation for such construction. These items 
must be included in the cost of doing busi- 
ness—nothing more. The proportion to be 
added to each item of merchandise is not 
attempted to be stated, but that this must 
be done is implied in the language of the 
statute. People v. Kahn, supra. It can scarcely 
be doubted that each of these items are 
proper items to be taken into consideration. 
The extent thereof is not stated, and the 
court in Balzar v. Caler, supra, thought that 
this should have been done. [Quotation 
omitted. ] 


[Definiteness of standards] 


The argument at first blush seems for- 
midable. But it would seem that; upon 
analysis, it will be found that if the legis- 
lature should attempt to do what that court 
intimates it should do, a greater interfer- 
ence with freedom of action would result 
than by the legislative act in question. 
Would it be feasible or advisable or con- 
sistent with inherent rights for the legis- 
lature to prescribe that a merchant shall 
not be permitted to spend more than a cer- 
tain, limited amount for advertisement? 
Should it prescribe the amount for depre- 
ciation? If so, it would be required, in 
order to obviate constitutional objections, 
to make a multitude of classes, and be ex- 
ceedingly careful in its classification, for 
the proper amount varies, as is pointed out 
in the above case, in the various classes 
of business. The proper period of time to 
be included in estimating overhead expenses 
may not be the same in the case of one 
merchant as in the case of another. Time 
may make little difference for a candy kit- 


92557197 


544 


"State v. 


chen; three months time may be proper 
for a butcher; six months time for the 
clothier, for, by way of example, replace- 
ment cost may vary in the various classes 
of business. These illustrations suffice to 
show the obstacles in the way of the legis- 
lature to do what the California court above 
mentioned intimates should be done, and 
that these matters had better be left to 
general business methods. The legislature, 
doubtless, had such general business 
methods—reasonable standards of cost- 
accounting for the various classes of busi- 
ness—in mind and believed them to exist. 
If they do not exist+-if cost cannot be as- 
certained—then the act in question should 
be held to be unconstitutional. If, on the 
other hand, the cost is ascertainable, under 
reasonable methods, then such cost is 
purely a question of fact, definite and cer- 
tain, and the standard of conduct set by 
the legislature, too, is definite and certain. 
The non-existence of such reasonable meth- 
ods cannot be presumed by the court, and 
if that is so, then the burden of showing 
it, in order that we might act upon it, was 
on the defendant, for upon him lies the 
duty to show the statute to be unconstitu- 
tional (12 C. J. 791-794), but no evidence 
was introduced in this case. Cost-account- 
ing has been in vogue for centuries, as 
shown in the article on that subject in 
Vol. 6 of the 14th edition of the Encyclo- 
paedia Brittanica, and, as there shown, 
many books on that subject have been pub- 
lished from time to time. It is stated in 
Rieder v. Rogan, 12 Fed. Supp. 307, 318, 
that courts take judicial notice of the fact 
that modern systems of accounting have 
become very accurate. However that may 
be, it was, in any event, not alone the 
right, but the duty of the legislature in 
framing the statute in question to take into 
consideration the manner in which business 
is being done in the state. Nicol v. Ames, 
W738 US 2509) 43" WE dy 786519) Sup Cr 
522. We may presume that it did so. 
Hence, we should hardly be justified, in 
the absence of evidence to the contrary, in 
holding that it did not have in mind such 
reasonable accounting methods in the be- 
lief that they in fact exist. Of course, no 
two merchants adopt exactly the same 
method. One man may be more cautious 
than another. One may allow more for 
depreciation, advertisement, etc., than an- 
other. One man may think that the per- 
centage to be added to his invoice price 
should be that based on the overhead ex- 
penses of the past year; another may think 
that the past six months, or three months, 
should be the criterion. If a man just 
starts up in business, he necessarily, in 
order not to face bankruptcy, must act upon 
the experience of others, and obtain his in- 
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formation the best way be can. The in- 
voice price of goods which come into the 
store is known. All else is more or less 
proximate, for the expenses may increase 
or decrease; the rapidity of the turn-over 
may fluctuate. All of these facts are well 
known. We cannot hold that the legis- 
lature did not know them. Knowing them, 
and composed of rational beings, we should 
assume that it took them into consideration 
and acted upon them, when it passed the 
law. Courts presume that it meant the law 
to be reasonable and just. 12 C. J. 790. 
Hence, in the absence of provisions to the 
contrary, we must presume that the legis- 
lature did not intend to prescribe that the 
cost must be absolutely exact, and that it 
must be based upon the precise method of 
accounting which any one merchant might 
adopt, but meant, by “cost,” what business 
men generally mean, namely, the approxi- 
mate cost arrived at by a reasonable rule. 
Hence, if a particular method adopted by 
a merchant cannot, under the facts dis- 
closed, be said to be unreasonable, and does 
not disclose an intentional evasion of the 
law, the method so adopted should be ac- 
cepted as correct. In other words, all that 
a man is required to do under the statute 
is to act in good faith. Hygrade Provision 
Co. v. Sherman, 266 U. S. 407, 69 L. Ed. 
203, 45 Sup. Ct. 141. In that view of the 
case, the standard set by the legislature is 
virtually reduced to one of “reasonable- 
ness.” And it is held that ‘“reasonable- 
ness” as “a standard of an act, which can 
be determined objectively from circum- 
stances, is a common, widely-used, and con- 
stitutionally valid standard in law.” People 
v. Curtis (Cal. App.) 300 Pac. 801, 805, and 
cases cited. Construed as here mentioned, 
the statute may, in so far as here discussed, 
be upheld. There is ample authority for 
this conclusion. Some of them have gone 
much farther than it is necessary to go 
herein—perhaps too far. It appears in 
State v. Atlantic Ice and Coal Co., 210 N. C. 
742, 188 S. E. 413, that the legislature made 
it unlawful to sell any article by lowering 
the price so as to leave an unreasonable 
or inadequate profit for a time, with the 
purpose of increasing the profit later. The 
court held the act sufficiently definite. In 
Nash v. United States, 229 U. S. 373, 33 Sup. 
Ct. 780, the defendant was indicted for con- 
spiracy in restraint of trade, by selling, 
among other acts, far below cost in order 
to compel competitors to meet prices 
ruinous to everybody, and by fixing the 
price of turpentine below the cost of pro- 
duction, for the purpose of driving com- 
petitors out of business. The charge was 
held sufficiently definite. The Federal 
Trade Act (15 U. S. C.) Sec. 45 provides 
that “unfair methods of competition in com- 
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merce are declared unlawful.” That, it 
may be noted, is a sweeping provision, fix- 
ing no standard at all. The provision was 
attacked in the case of Sears v. Federal 
Trade Commission (CCA) 258 Fed. 307, 6 
A. L. R. 358. The court, in holding it not 
void, stated: [Quotation omitted.] 

In the case of Old Dearborn D. Co. v. Sea- 
gram Distillers Corporation, supra, the de- 
scription of articles in “fair and open 
competition” was held to be sufficiently 
definite. In Rust v. Griggs, (Tenn.) 113 S. 
W. 733, a statute similar to the one here 
under consideration was involved. The 
statute of Tennessee provides that the term 
“cost” to the retailer shall mean (2) “the 
replacement cost of such product or com- 
modity to the retailer at the time of sale 
in the quantity last purchased by the re- 
tailer, less any legitimate trade discounts 
* *.* and plus a mark up amounting to less 
than the minimum cost of distribution by 
the most efficient retailer.” The last clause 
mentioned was attacked. The court said 
on that point: 

“Included in this assignment of error is the 
proposition that an unreasonable and oppres- 
sive burden is placed upon the retailer to locate 
at his own risk the most efficient retailer and 
then from the private records of such efficient 
retailer to ascertain his cost of distribution. We 
think the words ‘most efficient retailer’ were not 
intended to designate any particular individual. 
The words were used in a generic sense. The 
cost of distribution, within the contemplation 
of the legislature, was the cost of distribution 
by the most efficient retailers. To ascertain such 
cost of distribution is no great task. Matters 
of that sort are readily available in numerous 
trade surveys contained in trade journals and 
other publications.”’ 


In Omaechevarria v. Idaho, 246 VU. S. 243, 
38 Sup. Ct. 323, it appears that the legis- 
lature made it unlawful to herd sheep on a 
range previously occupied by cattle. It was 
claimed that the statute was too indefinite 
because it failed to provide for the ascer- 
tainment of the boundaries of a range and 
for determining what length of time was 
necessary to constitute a prior occupation 
a usual one within the meaning of the act. 
The court held it sufficiently definite, and 
stated that “furthermore, any danger to 
sheepmen which might otherwise arise 
from indefiniteness is removed” by reason 
of the fact that a criminal intent was neces- 
sary to constitute a crime under the act. 
The same point was mentioned in People 
v. Kahn, supra, and Hygrade Provision Co. 
v. Sherman, supra, and is applicable here, 
although it need not be determined how 
much importance should be attached to it. 
It may often be difficult to prove the intent 
required by the statute, particularly in crim- 
inal cases. Perhaps State v. Debolt, 104 


Iowa 105, 109, 73 N. W. 499; Brown v.. State, 
156 Ark. 288, 245 S. W. 813; People v. Flores, 
86 Cal. App. 235, 260 Pac. 822; State v. 
Clark, 98 Wash. 81, 167 Pac. 84; Western 
Lumber Co. v. State, 17 Okl. Crim. 427, 189 
Pac. 868; Dunshee v. Standard Oil Co., 152 
Iowa 818, 132 N. W. 371, 36 L. R. A. N.S. 
263, 265, might shed some light thereon. 
We are not concerned with that point in 
the case at bar in view of the plea of guilty 
herein. We should add, that the statute 
has a number of exceptions and provides 
that the law shall not be applicable under 
circumstances—or at least many or most 
circumstances—which make it impossible or 
improper for a merchant to sell goods at 
or above cost. The statute, then, should 
not prove to be a burden to anyone who 
acts in good faith. 

The question of definiteness of the law 
has herein been fully considered by the 
writer hereof. It is his opinion that while 
the defendant by his plea of guilty admitted 
that he sold below cost with the intent 
mentioned in the statute, the question is 
whether these acts constitute a crime; that 
if they do not, because of the indefiniteness 
of the law, punishment for his acts in such 
case would not be due process of law; (Old 
Dearborn D. Co. v. Seagram-Distiller Corp. 
supra); that the point should, accordingly, 
be decided in this case. My learned asso- 
ciates, however, constituting the majority 
of the court, think that the point is not in- 
volved in this case. Their reasons, briefly 
stated, are these: The constitutional ob- 
jection on the ground of indefiniteness is 
because the statute provides that the “cost 
of doing business,” as therein defined, may 
be added to the invoice or replacement cost 
as a part of the “cost” of the article sold. 
The asserted defect is that the “cost of 
doing business” may not be known to the 
seller. The defendant, however, by his 
plea of guilty, admits making the sale 
below cost for the purposes denounced by 
the statute. It must be assumed that he 
knew the cost of the article, and it may 
be that the sale alleged in the information 
was for a price less than the invoice or re- 
placement cost. Defendant’s cost of doing 
business was not determined by the trial 
court, and may not have been estimated or 
considered by defendant in making his plea 
of guilty. In these circumstances a ma- 
jority of the court are of opinion that it is 
unnecessary in this case to discuss those 
parts of the statute which undertake to 
define the cost of doing business. (See 
Latson v. Wells, 136 Ga. 681, 686, 71 S. E. 
1052, 1055; Simpkins v. State, 35 Okl. Cr. 143, 
150, 249 Pac. 168, 171; Fenner v. Bovkin, 3 
F. (2d) 674, 678. See, also, Wholesale To- 
bacco Dealers Bureau v: National Candy Co., 
supra; Balzar v. Caler, 82 P. (2d) 19, under 
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a similar statute); that the contention that 
the statute is invalid for indefiniteness 
might not have been made if defendant had 
anticipated our holding that a sale for less 
than cost was criminal only when made 
“for the purpose of injuring competitors 
and destroying competition.” See Hygrade 
Provisions Co. v. Sherman, 266 U. S. 497, 
501; Omaechevarria v. Idaho, supra. 
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[Conclusion] 

With the reservation made by the ma- 
jority of the court as above mentioned, the 
constitutional questions submitted to us are 
answered in the negative. We might add 
that no other sections of the statute except 
those herein mentioned have been consid- 
ered. 

River and Kimpatt, JJ., concur, with the 
reservations above mentioned. 


[155,198] United States of America v. International Fur Workers Union of United 
States and Canada, Fur Dressers Union, Local No. 2, Fur Floor Workers Union, Local 
No. 3, Pietro Lucchi, Morris Reiss, Isaac B. Hertzberg and Philip Silberstein. 
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Appeal from the District Court of the United States for the Southern District of 


New York. 


Labor organizations may not be made party to a conspiracy in restraint of interstate 


commerce within the prohibition of the Sherman Anti-Trust Act by the actions of their 
officers where guilt is sought to be attributed to the associations on the basis of the 
positions held by the individual officials, without proof of any authorization or ratification 
of the unlawful conduct by defendant Unions. 


Before Hann, L.., Swan and Hanp, A., C. J. 


[Counsel] 

Markewich & Null, Attorneys for appellants; 
Robert H. Elder, Samuel Markewich, Arthur K. 
Garfinkel and Joseph G. M. Browne, of counsel. 

Thurman W. Arnold, Assistant Attorney Gen- 
eral, John Harlan Amen, Special Assistant to the 
Attorney General and Moses M, Lewis and Wil- 
liam L. McGovern, special attorneys, for 
appellee, 


[Statement of the case] 


Swan, Circuit Judge: The appellants 
were convicted on four counts of an in- 
dictment under the Sherman Anti-Trust 
Act, charging respectively (1) conspiracy 
to restrain interstate commerce in fancy fur 
skins, (2) conspiracy to monopolize such 
commerce, and (3) attempting to monopolize 
such commerce, and (4) monopolizing such 
commerce. Sentence was suspended as to 
the appellant International Fur Workers 
Union of United States and Canada. The 
appellants Fur Dressers Union, Local No. 
2 and Fur Floor Workers Union, Local No. 
3, were fined $1500 each under count 1, and 
sentence was suspended under counts 2, 3 
and 4. The appellants Lucchi, Reiss and 
Hertzberg, ‘for whom the jury recom- 
mended clemency, were sentenced to ten 
months in jail under each of the four counts, 
the sentences to run concurrently. Lucchi 
was president of the International Union, 
Reiss and Hertzberg were delegates of 
Local No. 2 and Silberstein. whose appeal 
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has abated by his death, was business agent 
of Local No. 3. The three labor unions 
were unincorporated associations whose 
members were workers in the shops of em- 
ployers known as “dressers.” 


[Nature of the industry] 


The industry relating to fancy fur skins 
may be briefly described as follows: Raw 
skins are purchased by “collectors”, from 
hunters and trappers in various states of 
the Union and in foreign countries; the col- 
lectors sell the raw skins to “dealers” lo- 
cated in and about New York City and 
cause them to be shipped to the dealers 
through the channels of interstate and 
foreign commerce. The dealer causes the 
raw skins so shipped to him to be taken 
sometimes directly from the railroad or 
ship terminal and sometimes after receipt 
at the dealer’s premises, to the shop of a 
“dresser” who dresses or tans them. This 
process takes from three to ten days. About 
ninety per cent. of the dressers are located 
in New York and ten per cent. in New 
Jersey. After dressing, the skins are re- 
turned in trucks to the dealer who then 
sends them to a dyer. After being dyed, 
they are sold to manufacturers, unless the 
dealer is himself a manufacturer, and are 
made into the finished furs which are sold. 
Some of the manufacturers are located in 
states other than New York. 
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[Case for the prosecution] 


The indictment under which the appel- 
lants were convicted originally named more 
than ninety defendants as parties to the 
conspiracy to restrain interstate commerce 
in fancy fur skins. Some fifty of the de- 
fendants pleaded guilty before trial; a 
severance was granted as to twenty-nine; 
and the case went to trial against eleven, 
nine of whom were convicted and two 
acquitted. The theory of the Government’s 
case, as stated by counsel, may be sum- 
marized as follows: Three corporations, 
which for brevity will be referred to as 
Factor Corporation, Associated Corpora- 
tion and Allied Corporation, comprised 
within their memberships a large majority 
of the persons, firms and corporations en- 
gaged in the business of dressing fancy fur 
skins within the states of New York and 
New Jersey. Factor Corporation and Al- 
lied Corporation were formed pursuant to 
a conspiracy having as its purpose the 
enabling of their members to control and 
dominate the entire industry of dressing 
fancy fur skins within the metropolitan area 
of New York; Associated Corporation, 
which had been organized several years be- 
fore, became a mere appendage to Factor 
Corporation after the latter was formed. 
The purposes and effects of the conspiracy 
were (a) to eliminate competition among 
the dressers; (b) to fix uniform, excessive 
and non-competitive prices to be charged 
by dressers who were members of the three 
above-named corporations; (c) to pool all 
orders for dressing received by said mem- 
bers and allot them on a specified “quota” 
basis; (d) to coerce non-member dressers 
to become members and to prevent non- 
members from doing business; and (e) to 
employ exclusively members of the appel- 
lant unions in shops of dressers and to 
increase the wages of such union workers. 
It is contended that the appellants co- 
operated with Factor Corporation, Asso- 
ciated Corporation and Allied Corporation 
in carrying the conspiracy into effect. 


[Appellants’ contentions] 


On their part, all the appellants contend 
that the evidence was insufficient to connect 
them with the conspiracy or with acts com- 
mitted in furtherance of it. They assert 
that their activities were not directed to 
furthering the unlawful ends of the dressers 
but to furthering the lawful ends of the 
unions, namely, the betterment of the 
economic conditions of their members. 
They further contend that the dressing of 
skins is not commerce, so that the proven 
restraint and monopolizing of such busi- 
ness were not within the prohibitions of the 


Sherman Anti-Trust Act; and that reversible 
error was committed in the admission of 
evidence and in the court’s charge and re- 
fusal of requested charges. The labor union 
appellants also advance special contentions 
based on the ground that they are un- 
incorporated associations. 


[Formation of employers’ association] 


During the year 1931 there was in force 
a collective bargaining agreement between 
the dressers, represented by Associated 
Corporation, and their employees repre- 
sented by the appellant unions. In the 
autumn of that year, the unions were press- 
ing for an increase of wages; not formally 
for an increase, but for what amounted to 
one, because the employers had not been 
living up to the agreed schedule and the 
unions were insisting that it be restored. 
When the two sides met in conference, the 
employers’ representatives said that busi- 
ness was so bad they could not afford to 
meet the workers’ demands; to which the 
union representatives replied ““We want our 
price and you get your price; you can get 
your price by joining an association.” At 
the conferences the unions were represented 
by the individual appellants; the employers 
by Shuter, Mendelson and Stern, who testi- 
fied for the Government. The employers’ 
committee agreed that an association should 
be formed; Morris Hillquit, an attorney, 
was consulted, and under his direction 
Factor Corporation was organized in De- 
cember 1931. There was testimony that the 
individual appellants were present in his 
office when the committee representing the 
employers conferred with him. After the 
employers had agreed to form Factor Cor- 
poration, the agreement dated November 
24, 1931, but actually executed later, was 
signed between Associated Corporation and 
the unions, restoring the former schedule 
of wages and providing for the exclusive 
employment of union workers. After 
Factor Corporation was organized prac- 
tically all the dressers who were members 
of Associated Corporation became members 
of Factor Corporation, and by intimidation 
and violence many non-member dressers 
were coerced into joining. 


[Union culpability a jury question] 

The appellants contend that although 
their pressure may have caused the em- 
ployers to make an unlawful agreement to 
restrain trade in dressing skins, they did not 
become parties to the agreement; that they 
were merely acting to further their own in- 
terests in a way they were privileged to do. 
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It is doubtless true that if an employer re- 
fuses to pay a living wage and it results in 
some of his men committing theft, he will 
not be a party to their larcenies, even 
though he’ knows that they are going to 
steal; but he is not at liberty to urge them 
to supplement their wages by theft. Similar- 
ly, workmen may refuse to work except for 
such wages as they demand, but they may 
not agree with the employer that he shall 
commit crime to supply the wages. Men- 
delson testified that someone of the union 
representatives said that they “wanted” the 
employers to form an association and fix 
higher prices so that they could pay the in- 
creased wages demanded by the union, and 
that what was meant was “to belong to 
Factor.” He testified that Lucchi said 
“Well, join the association, you will get the 
price.” Under the evidence in the record, 
viewing it in the light most favorable to 
the Government, as we must after verdict, 
we think it was a jury question whether the 
appellants merely came to terms with the 
employers with knowledge that the latter 
intended to find the money by unlawfully 
suppressing competition or whether they 
urged and agreed that it should be found 
in this way. 


[Umton solicitation for the association] 

Moreover, there is evidence that the ap- 
pellants participated in acts in furtherance 
of the conspiracy by urging recalcitrant 
dressers to join the Factor Corporation. 
Thus, Reiss and Silberstein informed 
Meseritz that they would not supply him 
with labor unless he joined “the new asso- 
ciation,’ in spite of the fact that he was 
willing to pay the union scale of wages and 
sign a labor contract. In consequence he 
decided that he would have to join, and did 
so; thereupon his employees returned to 
work. There are several instances in which 
one or more of the individual appellants 
asked a dresser to join the association and 
other instances in which they advised join- 
ing, stated that otherwise the dresser would 
have to contract with the unions and de- 
posit $5,000 as security for performance of 
his contract. The appellants contend that 
reference to “the association” in these con- 
versations referred to Associated Corpora- 
tion and not to Factor Corporation; and 
that the appellants were privileged to urge 
dressers to join the Associated because it 
had a contract with the unions, long ante- 
dating the alleged conspiracy, by the terms 
of which Associated guaranteed in the 
amount of $5,000 performance of the wage 
contracts of each of its members, and stipu- 
lated that the unions should demand a like 
security from non-member employers to 
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whom they supplied union Jabor Granting 
that the unions were privileged to advise 
employers to join the Associated Corpora- 
tion and to insist upon the depositing of 
security by those who were not members, 
there was no privilege to advise them to 
join Factor Corporation whose purpose was 
known to be suppression of competition in 
the dressing industry. Under the testimony 
we think it was a jury question whether 
the advice given by the appellants referred 
to Associated or to Factor. 


[Interstate character of operations] 


Since thére was evidence of the appel- 
lants’ complicity in the conspiracy to sup- 
press competition in the dressing industry, 
we must determine whether such conspiracy 
is forbidden by the Anti-Trust Act. The 
conspiracy was certainly in restraint of 
trade, its immediate purpose being to monop- 
olize the dressers’ business, divide it 
among members of Factor Corporation, 
raise the prices of the services performed, 
and suppress competition. The dressers’ 
business consisted in getting raw skins from 
“dealers,” some of whom were also manu- 
facturers, cleaning them, and sending them 
back to the dealers from whom they were 
received. About ten per cent. of the 
dressers in the New York area were located 
in New Jersey, and took skins from New 
York dealers and redelivered them in New 
York. The record shows that at least four 
of these New Jersey dressers, Goodman, 
Ryan, Saletan and Hadegoff, were victims 
of the conspiracy. There was also Na- 
tional Fur Dressing & Dyeing Co., located 
in Chicago, Illinois, which did business in 
New York, sending skins for dressing in 
Chicago and return thereafter to their New 
York owners. Hence part of the trade re- 
strained included transporting raw skins and 
returning dressed skins across state lines; 
this was clearly interstate commerce. The 
shipping of the raw skins from the state of 
New York into the states of New Jersey 
and Illinois is alleged in paragraph I of the 
indictment, and the reshipment in para- 
graph IT. 


[Restraint upon interstate commerce] 


The Government has argued the issue of 
interstate commerce upon much broader 
grounds, contending that the dressing is 
done while the skins are “in a direct and 
continuous flow of interstate trade,” which 
is apparently supposed to start with the 
initial shipment to the dealer and to con- 
tinue until the manufactured fur garment 
is received by the consumer. Were it neces- 
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sary to adopt this theory in full, or even 
to hold that interstate commerce continued 
while the skins were being dressed, serious 
questions would be presented. We are re- 
ferred to no evidence that the suppression 
of competition among dressers affected the 
number of skins shipped into New York, 
nor was it intended to lessen the supply of 
such furs. Neither do we know what per- 
centage of raw skins after manufacture into 
finished garments is usually shipped out of 
the state, nor that the conspiracy to sup- 
press competition among dressers decreased 
the usual percentage. In short, it does not 
appear that either the purpose or effect of 
the conspiracy was to lessen the quantity 
of raw skins brought into the state or the 
quantity of manufactured furs shipped out 
of it; its only effect was upon the persons. 
who dealt with the raw skins after they 
got here. Hence, with respect to the large 
percentage of skins which are shipped to 
dealers in New York and are dressed, dyed 
and manufactured here, the issue of inter- 
state commerce presents grave difficulties. 
But we need not decide this question since 
there can be no doubt that the conspiracy 
did restrain interstate commerce with re- 
spect to such skins as were transported 
across state lines for dressing and return. 
It is true the distinction we have taken 
was not made in the charge of the court. 
The charge on this subject was very gen- 
eral. Interstate commerce was correctly 
defined as commercial intercourse that goes 
across state lines; and the jury was then 
told that they must be satisfied that “the 
fancy fur dressing industry, as its activities 
were revealed to you here, was a matter of 
interstate commerce, that is, that these 
skins for their treatment went back and 
forth across the lines of the states of the 
United States, from New Jersey, Pennsyl- 
vania, and from Maine and various other 
portions of the country.” What constitutes 
interstate commerce is a question of law, 
once the facts are established. Since it was 
proved without contradiction that the per- 
sons controlling Factor Corporation aimed 
to prevent New Jersey dressers from doing 
business with New York dealers except 
upon terms of price-fixing and “quota” al- 
lotments approved by Factor, the court 
should have charged that a conspiracy ex- 
isted to restrain interstate commerce in 
skins which were to be transported across 
state lines for dressing and return, and that 
the jury need decide only whether the de- 
fendants were parties to such conspiracy. 
But the appellants requested no such charge 
and cannot complain that it was not given. 
The court did not distinguish between skins 
which were shipped across state lines for 
dressing and return, and those which were 
shipped from outside, say Maine, and were 


dressed in the same state in which they 
were received by the dealer-consignee. But 
no such distinction was requested. Since 
the evidence was sufficient for conviction 
and the charge was correct in telling the 
jury that they must find that the skins went 
back and forth across state lines for treat- 
ment, we cannot reverse on the ground that 
the charge was not amplified in a respect 
not requested. The request at fol. 7556 does 
not reach this point. 

It is urged that if the conspiracy exerted 
only so limited a restraint on interstate 
commerce as we _ have indicated, the 
monopoly counts cannot stand. We are 
disposed to think they can (see 15 USCA 
§ 2), but we need not decide because since 
the sentences ran concurrently, it would 
avail the appellants nothing. to reverse on 
the other counts if conviction on the first 
count be affirmed. 


[Constderation of assignments of error] 


The appellants have seen fit to make 335 
assignments of error. To discuss each one 
in this opinion would, of course, be im- 
possible. It must suffice to say that we 
have considered all which have been urged 
in the voluminous briefs, but shall discuss 
only a few of them. No reversible error 
is found in the charge as given, or in re- 
fusals to charge as requested, with respect 
to presumption of innocence, burden of 
proof, circumstantial evidence, absence of 
motive, conspiracy, weight of evidence, 
good character testimony, or the testimony 
of Foxworth and Trapani, special agents 
for the federal bureau of investigation. 


There were presented numerous requests 
to charge with respect to the privileges of 
labor unions in dealing with employers of 
labor. The court declined these as framed 
and stated to the jury: 

“# * * There is no doubt that a labor union 
has the right to say that it wants to have this 
condition or the other, and the labor union at 
times, as a condition to putting men in your 
plant may say you will have to deposit money; 
that is easily conceivable; but the question here 
is whether or not this was part and parcel of 
the plan, of the offenses charged in the indict- 
ment, not that they may do a particular thing 
in and of itself which may be perfectly lawful. 
The question is whether or not that thing alone, 
with other things, contributed and were part 
and parcel of an unlawful plan.” 


We think this was sufficient; a defendant 
cannot insist that a charge shall be couched 
in the precise words he suggests to the 
court. Complaint is made that the court’s 
reterence to “an unlawful plan” left the 
jury without guidance as to what plan the 
court had in mind; but it must have been 
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obvious to the jury that he was referring 
to the conspiracy as charged in the indict- 
ment and as proved upon the trial. 


[Evidence of violence admissible] 


There was introduced a large amount of 
evidence respecting threats of violence and 
actual batteries and bombings directed 
against dressers who were not, or refused 
to become, members of Factor Corpora- 
tion, and in many instances there was no 
identification of the persons making the 
threats or committing the violence. It is 
urged that such evidence was in no way 
connected with the appellants and that error 
was committed in denying their motion to 
strike it out. The indictment alleged that it 
was part of the conspiracy that the con- 
spirators should employ various acts of 
violence to carry it out, and the proof was 
clear that Factor Corporation set on foot 
a reign of terror against recalcitrant 
dressers. The evidence objected to was 
competent to prove the character of the con- 
spiracy. While there was no credible evi- 
dence that the unions or their representatives 
contributed to the acts of violence, there 
was other evidence upon which the jury 
could, and did, find that they were parties 
to the conspiracy. Consequently, the evi- 
dence competent to prove the character of 
the conspiracy was competent against them. 


[Criminal proceeding against Union under 
anti-trust laws] 


Finally, we come to the contentions pe- 
culiar to the unions. That unincorporated 
associations may be made parties defendant 
in civil proceedings brought under the 
Sherman Anti-Trust Act was established in 
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United Mine Workers vw. Coronado Co., 
259 U. S. 344. No reason is apparent 
why they may not be prosecuted in 
criminal proceedings under that statute. 
In Brown v. United States, 276 U. S. 134, Mr. 
Justice Sutherland said at page 142: 

“The provisions of the act creating criminal 
and civil liability against such an association 
‘necessarily carry the implication that it may be 
proceeded against by its common name to en-, 
force the liability. Consequently, for a violation 
of the Anti-Trust Act, it may be prosecuted, 
indicted, and convicted, and judgment rendered 
against it and satisfied by execution out of its 
assets.”’ 


But an officer of an unincorporated associa- 
tion, no more than an officer of a corpora- 
tion, is not authorized merely by virtue of 
his office to make his principal a party to 
an unlawful conspiracy. See Coronado Co. 
v. United Mine Workers, 268 U. S. 295; Hill 
v. Eagle Glass & Mfg. Co., 219 F. 719 
(C. C. A. 4), modified on other grounds 
in Eagle Glass & Mfg. Co. v. Rowe, 245 U.S. 
275. All that the court said on this subject 
was that if the individual defendants did 
the things charged against the unions “upon 
behalf of the unions,” they might be found 
guilty along with the individuals. To this 
the appellant unions excepted. It was er- 
roneous; it excluded the issue whether the 
unions had authorized or ratified what their 
officers did upon their behalf. For this rea- 
son the conviction of each of the labor union 
appellants must be reversed. 


[Judgment affirmed] 
As to the individual appellants, however, 
we have found no error requiring reversal, 
and the judgment as to them is affirmed. 


[1 55,199] 


United States Circuit Court of Appeals, Seventh Circuit. 


Soma Peto v. Thomas Howell. 


Decided December 14, 1938. 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


The purchase of corn “futures” with a resulting “cornering” of the market in the 
commodity in commerce at the specific time complained of constitutes a restraint of 
interstate commerce within the meaning of the Grain Futures Act and is a monopoly in 
restraint of trade, prohibited by the Anti-Trust statutes, as the restraint is effected upon 
that part of the current of interstate commerce which is represented by the commodity 
present at the point of delivery and geographically available. 


1 55,199 


Cited 1932-1939 Trade Cases 


551 


Peto v. Howell 


Recovery for damages arising from the “cornering” 


of a commodity within the 


prohibition of the Anti-Trust Acts is not barred by a state gambling statute where the 


evidence adduced does not justify a finding of positive 


vendor, not to effect delivery. 


intent, on the part of plaintiff 


Before Major and Treanor, C. J., and Linpey, D. J. 


[Statement of the case] 


Linbtey, District Judge. Plaintiff sued to 
recover damages alleged to have been 
caused by a monopoly by defendant in vio- 
lation of Section 2, Chapter 1, Title 15, 
U.S.C.A., which provides that “every person 
who shall monopolize, or attempt to mo- 
nopolize, * * * any part of the trade or 
eommerce among the several states * * * 
shall be deemed guilty” of a violation of 
the law, suing under Title 15, Chapter 1, 
Section 15, U.S.C.A., providing that any 
person injured in his business or property 
by reason of any violation of the Anti-Trust 
Laws may sue and recover three-fold the 
damages by him sustained. Plaintiff is a 
dealer in grain living in Kansas City, and 
defendant a grain trader and member of the 
Chicago Board of Trade. 

Plaintiff, in his second amended com- 
plaint, charged that corn is a staple com- 
modity, grown principally in western United 
States, shipped largely to eastern states in 
interstate commerce, moving from west to 
east, from one state to another, on through 
railroad rates, under tariffs permitting grain 
to be stored temporarily in Chicago; that 
the Board of Trade conducts a public mar- 
ket for the purchase and sale of grains for 
present and future delivery; that grain, to be 
deliverable on future contracts, must be in 
public warehouses in the Chicago district 
designated as “regular”; that Chicago is the 
principal corn market of the United States 
and that the price of corn throughout the 
country is based upon the prices quoted 
there. 

It was further alleged that defendant, for 
the purpose of monopolizing trade in Chi- 
cago and throughout the United States, in 
violation of the federal statutes, on April 24, 
1931, began to purchase on the Board, large 
amounts of “July corn,” that is, corn to be 
deliyered in Chicago during the month of 
July; that by May 25, 1931, defendant had 
purchased approximately 3,250,000 bushels 
of July corn; that thereafter in the middle 
of May, he purchased 4,250,000 additional 
bushels and held on June 1, 1931, approxi- 
mately 7,500,000 bushels; that he made addi- 
tional purchases until, on July 1, 1931, he 
owned future contracts for delivery of July 
corn in the amount of 8,500,000 bushels; 
that this amount exceeded the supply of 
corn available for delivery in Chicago in 
July that the purchases were made with. 


the intention on the part of defendant of 
withholding the commodity from the market 
and thereby causing a sharp increase in its 
price; that he withheld the corn from the 
market and that his action in so doing 
caused a rapid rise in the price; that delivery 
of corn to persons holding contracts for the 
purchase thereof was customarily made by 
delivery of warehouse receipts; that de- 
fendant had received on July 30, 1931, in 
performance of his contracts of purchase, 
warehouse receipts covering all of the de- 
liverable July corn in storage in the Chicago 
district; that there was in storage in Chi- 
cago, 5,650,000 bushels of deliverable corn; 
that this had all been delivered to defend- 
ant; that he had received in addition some 
1,500,000 bushels which he had thereafter 
sold and delivered outside of the United 
States; that the total corn delivered to de- 
fendant by the socalled shorts to apply on 
his contracts, amounted to approximately 
7,000,000 bushels, so that on July 30, 1931, 
defendant still owned contracts for delivery 
of 1,500,000 bushels of July corn; that there 
was then no corn in Chicago of deliverable 
grades that could be delivered; that those 
who had contracted to deliver corn could 
not procure it; that thereby defendant cor- 
nered the market, became the dictator of the 
price in Chicago corn and exacted of those un- 
able to deliver, in settlement, an excessive 
sum of money; that plaintiff was amongs* 
those and thereby was forced to pay in 
settlement, a large amount of money; that 
the action of defendant as related consti- 
tuted a monopoly of the corn market of 
Chicago and of the United States, amounted 
to direct obstruction to interstate commerce 
in said commodity, unreasonably restrained 
interstate commerce therein, and artificially 
caused an increase in the price, all contrary 
to the acts of Congress. 


[Statutory provisions relied upon] 


Plaintiff relied upon the Grain Futures 
Act, Title 7, Chapter 1, Section 5, U.S.C.A., 
as follows: 

‘“‘Transactions in grain involving the sale 
thereof for future delivery as commonly con- 
ducted on boards of trade and known as ‘futures’ 
are affected with a national public interest; 
that such transactions are carried on in large 
volume by the public generally * * *; that the 
transactions and prices of grain on such boards 
of trade are susceptible to a_ speculation, 
manipulation and control, and sudden or un- 
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reasonable fluctuations in the prices thereof fre- 
quently occur as a result of such speculation, 
manipulation or control, which are detrimental 
to the producer of [or] the consumer and the 
persons handling the grain and products and 
by-products thereof in interstate commerce, and 
that such fluctuations in prices are an obstruc- 
tion to and a burden upon interstate. commerce 
in grain and the products and by-products there- 
of and render regulation imperative for the pro- 
tection of such commerce and the national public 
interest therein. (United States Code, Title 7, 
Chapter 1, Section 5; Sept. 21, 1922, c. 369, 
paragraph 3, 42 Stat. 999.)’’ 

“Section 3—When transaction deemed in in- 
terstate commerce. For the purposes of this 
chapter (but not in any wise limiting the 
definition of interstate commerce in the preced- 
ing section) a transaction in respect to any 
article shall be considered to be in interstate 
commerce if such article is part of that current 
of commerce usual in the grain trade whereby 
grain and grain products and by-products there- 
of are sent from one state with the expectation 
that they will end their transit, after purchase, 
in another * * * (Sept. 21, 1922, 2, 42 Stat. 
998)"; 


held constitutional in Chicago Board of 
Trade v. Olsen, 262 U. S. 1. 

Plaintiff’s evidence tended to substantiate 
all of the averments of the bill. It appeared 
clearly that the defendant began to enter 
into July future contracts in April, 1931; 
that such futures were selling then at the 
lowest price in eight years; that the price 
continued to fall; that defendant added to 
his holdings; that at the end of May, the 
price had declined to 54% cents and that 
he had, as alleged, acquired contracts for 
approximately 8,358,000 bushels of July 
corn; that this constituted approximately 
90 per cent of the “total commercial visible 
supply of corn” in the United States; that 
during the last three days in July there 
was no more corn in Chicago to be deliv- 
ered; that those who had contracted to 
deliver to him were unable to procure corn 
in Chicago or elsewhere because of lack of 
time; that the fluctuations in price in the 
last three days were unusual and of much 
wider range than under normal conditions; 
that the price was such that corn in Iowa 
normally destined for other places moved 
to Chicago; that the price was artificially 
raised about 25% cents per bushel; that on 
August 1, following the expiration of the 
delivery month, corn fell in price some 10 
per cent and before the end of August had 
depreciated some 40 per cent. 

Defendant admits that liquidation of his 
holdings at any time prior to the expiration 
of July by an attempt to sell his future 
contracts would have caused a wide break 
in the market price “with serious effect upon 
the defendant and the country.” He further 
says that the ordinary method of disposing 
of such contracts was to accept delivery and 
that some of the shorts never made delivery 
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and settled with him as alleged by plaintiff. 

The purchases of defendant were made 
through some sixteen different accounts 
with eight different grain brokerage houses. 
He purchased corn not only in his own 
name but in the names of other persons, in 
these sixteen accounts. He shipped to 
Canada about 900,000 bushels of corn, de- 
livered to him under these contracts, before 
the expiration of July. He made a substan- 
tial profit upon all of his contracts. He also 
purchased cash corn in July of 322,000 bush- 
els, which are included in the total of 8,358,198 
bushels. He had left at the end of July, 
7,440,975 bushels. The commercial visible 
supply of corn on August 1, 1931, was 
8,123,000 bushels, and of this amount 7,673,000 
bushels were in Chicago. In other words, 
defendant had at that time 97 per cent of 
the total of deliverable corn in Chicago, 
and that in Chicago was 94 per cent of the 
entire amount in the United States; hence 
defendant held 90 per cent of the entire 
national commercial visible supply. 


[Determination of lower court] 

The court held the evidence insufficient to 
support a verdict for plaintiff and directed a 
verdict for defendant. Plaintiff now insists 
that there was substantial evidence of mo- 
nopoly and of an attempt to monopolize 
a part of interstate commerce, forbidden 
by Section (2) of the Act. Defendant in- 
sists that all of the deliveries to him were 
intrastate in character; that he purchased 
in Chicago, contracts for the delivery of 
corn in Chicago; that he did not monopo- 
lize or attempt to monopolize any part of 
interstate commerce and that plaintiff is 
without right to recover because he was 
engaged in a gambling transaction. 


[Plaintiff's contentions] 


Stated succinctly, plaintiff’s case is this: 
“I have been injured in my business by 
reason of defendant’s violation of the Anti- 
Trust law in that he monopolized or at- 
tempted to monopolize that part of trade or 
commerce among the several states which 
consists of the commercial visible supply 
of corn in the Chicago market of July, 
1931,” applicable to contracts for delivery 
in that month. The statute forbids monopo- 
lies of “any part” of interstate commerce. 
“Any part” of commerce may cover com- 
merce in a vast district, or that in a small 
district, that occurring over a long period 
of time or over a short period of time, but 
it is not to be conceived that a monopoly of 
all that part of interstate commerce in the 
city of Chicago for one day is any less a 
violation of the law than a monopoly over 
the same product and the same market for 
thirty days or for a year. It is the act of 
monopoly over a product in any part of 
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interstate commerce that is forbidden. It 
seems apparent here that plaintiff proved 
that defendant had a monopoly over and 
controlled by a corner all of the future con- 
tracts for corn to be delivered,—capable of 
being delivered in the Chicago market in the 
month of July; that in addition, he pur- 
chased in the cash market, available corn in 
the Chicago market amounting to over 
300,000 bushels, and that at the end of the 
month, he controlled all but 3 per cent of 
the available commercial supply of corn 
for the Chicago market. Consequently when 
the end of the month arrived, some of the 
persons who had agreed to deliver to -him 
corn found no available supply from which 
they could procure the commodity to de- 
liver to him, for the simple reason that 
defendant then had a monopoly of the 
visible commercial supply of corn in the 
Chicago market, which constituted 90 per 
cent of such supply in the entire country. 


[Jurisdictional issue] 


If this suit were brought under the state 
statute forbidding such transactions, it 
might well end with these statements; but 
the essential and crucial question involved 
here is whether the court had jurisdiction 
of the cause by virtue of the federal statute 
and that in turn resolves itself into a ques- 
tion of whether the facts recited constitute 
not only a monopoly of corn in the Chicago 
market as stated but also the monopoly of 
“some part” of interstate commerce. That 
question is the battlefront of the respective 
parties and upon its decision must rest the 
final determination of the correctness of the 
District Court’s action. 

In Hill v. Wallace, 259 U. S. 44, the Su- 
preme Court held the Future Trading Act 
then in existence unconstitutional, on the 
ground that future delivery contracts in- 
volve purely intrastate matters. The court 
suggested that sales for future delivery can- 
not come within the regulatory power of 
Congress as such until Congress finds from 
the evidence before it that they interfere 
directly with interstate commerce so as to 
be an obstruction to or a burden thereon. 
Congress heeded the instruction of the 
court contained in this remark and in the 
Grain Futures Act, controlling in this action 
and hereinbefore set forth, found as a fact 
that contracts for future delivery are af- 
fected with a national public interest; that 
as a result, speculation, manipulation and 
control, coincidental with sudden or unrea- 
sonable fluctuations in prices frequently 
work detrimentally to the producer, con- 
sumer and dealers in the products and by- 
products in interstate commerce. It expressly 
found that such fluctuations and specula- 
tions are an obstruction to and a burden 
upon interstate commerce in grain and the 
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products and by-products thereof, and ne- 
cessitate regulation for the protection of 
such commerce. Having found this situa- 
tion to exist, Congress provided that a 
transaction in respect to any _ article 
shall be considered to be interstate com- 
merce, if such article is part of that current 
of commerce usual in the grain trade where- 
by grain and its products and by-products 
are sent from one state with the expecta- 
tion that they will end their transit, after 
purchase, in another, and proceeded to 
establish rules for the regulation of Boards 
of Trade and trading on such Boards. Con- 
gress did not in so many words say that 
the subject matter of future contracts is a 
part of interstate commerce. It did say 
that they and their practical results are an 
obstruction to and interference with inter- 
state commerce and the current thereof 
from state to state, which renders regulation 
necessary. 


[Constitutionality of statute] 


An attack upon the constitutionality of 
this Act failed in Chicago Board of Trade v. 
Olsen, 262 U. S. 1. Mr. Chief Justice Taft 
pointed out that Congress had in this legis- 
lation found that by manipulation such con- 
tracts had become a constantly recurring 
burden upon and obstruction to interstate 
commerce. He remarked that it was impos- 
sible to distinguish cash grain, the sales 
to arrive and the grain actually delivered in 
fulfillment of future contracts from the 
current of stock shipments, declared to be 
interstate commerce in Stafford v. Wallace, 
258 U. S. 495. He said that this was the 
necessary consequence of the conclusions 
reached in Swift & Company v. U. S., 196 
U. S. 375, wherein the court refused to 
permit local incidents of great interstate 
movements, which incidents taken alone are 
intrastate, to characterize the movement. 
That doctrine, he said, applies tq future 
sales of grain, which is a part of the current 
of interstate commerce to the same extent 
as it applies to the current of stock ship- 
ments under consideration in Stafford v. 
Wallace. He said: 

“# #* * The sales on the Chicago Board of 
Trade are just as indispensable to the con- 
tinuity of the flow of wheat from the West to 
the mills and distributing points of the East 
and Europe, as are the Chicago sales of cattle 
to the flow of stock toward the feeding places 
and slaughter and packing houses of the East.’’ 


In United States v. Patten, 226 U. S. 525, 
the court commented that a corner consists, 
broadly speaking, in acquiring control of all 
or the dominant portion of a commodity 
with the purpose of artificially enhancing 
the price, one of the important features of 
which is purchase for future delivery, cou- 
pled with a withholding from sale for a 
limited time. The court held that a corner 
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in the available supply of a staple com- 
modity such as cotton, normally a subject 
of trade and commerce among the states, 
and the consequent enhancement artificially 
of its price throughout the country and com- 
pelling all who have occasion to obtain it 
to pay the enhanced price, or else to lease 
their needs unsatisfied, is within the terms of 
Section 1. There the court said: “The cor- 
ner was to be conducted on the Cotton 
Exchange in New York city, but by means 
which would enable the conspirators to ob- 
tain control of the available supply and to 
enhance the price to all buyers in every 
market of the country. This control and 
the enhancement of the price were features 
of the conspiracy upon the attainment of 
which it is conceded its success depended. 
Upon the corner becoming effective, there 
could be no trading in the commodity save 
at the will of the conspirators and at such 
price as their interests might prompt them 
to exact. And so, the conspiracy was to 
reach and to bring within its dominating in- 
fluence the entire cotton trade of the country. 
* * * Tt well may be that running a corner 
tends for a time to stimulate competition; 
but this does not prevent it from being a 
forbidden restraint, for it also operates to 
thwart the usual operation of the laws of 
supply and demand, to withdraw the com- 
modity from the normal current of trade, to 
enhance the price artificially, to hamper 
users and consumers in satisfying their 
needs, and to produce practically the same 
evils as does the suppression of competi- 
tion.” 

In Swift & Company v. United States, 49 
L. Ed. 525, Justice Holmes said: “So, again, 
the line is distinct between this case and 
Hopkins v. United States, 171 U. S. 578, 43 
L. Ed. 290, 19 Sup. Ct. Rep. 40. All that 
was decided there was that the local busi- 
ness of commission merchants was not 
commerce among the states, even if what 
the brokers were employed to sell was an 
object of such commerce. * * * Whether 
the case would have been different if the 
combination had resulted in exorbitant 
charges was left open. * * * commerce 
among the states is not a technical legal 
conception, but a practical one, drawn from 
the course of business. When cattle are 
sent for sale from a place in one state, with 
the expectation that they will end their 
transit, after purchase, in another, and when 
in effect they do so, with only the inter- 
ruption necessary to find a purchaser at the 
stockyards, and when this is a typical, con- 
stantly recurring course, the current thus 
existing is a current of commerce among 
the states, and the purchase of the cattle is 
a part and incident of such commerce. What 
we Say is true at least of such a purchase 
by residents in another state from that of 
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the seller and of the cattle. And we need 
not trouble ourselves at this time as to 
whether the statute could be escaped by any 
arrangement as to the place where the sale 
in point of law is consummated. See Nor- 
folk & W. R. Co. v. Sims, 191 U. S. 441, 48 
L. Ed. 254, 24 Sup. Ct. Rep. 151. But the 
6th section of the bill charges an interfer- 
ence with such sales, a restraint of the 
parties by mutual contract, and a combina- 
tion not to compete in order to monopolize. 
It is immaterial if the section also embraces 
domestic transactions.” It does not follow 
that because such a corner as that consid- 
ered by the court in United States v. Patten, 
is local in character, geographically and is 
a contract in restraint of trade, it is not a 
monopoly of a part of interstate commerce, 
if it places within the power of the person 
accomplishing it the substantial control of 
the market even though for a limited period 
and even though in one commodity, if in 
that commodity 90 per cent of the commer- 
cial visible supply of the country is included. 
Monopoly is the acquistion of something for 
one’s own self, not necessarily the whole 
of a given commodity or the whole com- 
mercé therein but control, at least, of a part 
thereof sufficient to constitute withholding 
from the public the right to deal therein in 
an open market. As has been said, Con- 
gress had chiefly in mind not so much the 
monopoly of a whole as the much more 
likely case of a monopoly of a smaller part. 
United States v. Keystone Watch Case Com- 
pany, 218 F. 502. And the Supreme Court 
has said in Standard Oil Company v. United 
States, 221 U. S.1: “The commerce referred 
to by the words ‘any part’ construed in the 
light of the manifest purpose of the statute 
has both a geographicai and a distributive 
significance; that is, it includes any portion 
of the United States and any one of the 
classes of things forming a part of inter- 
state or foreign commerce.” If “any part” 
has both a geographical and a distributive 
significance, it is equally true that it may 
have a significance of limitation in time. 


[Monopolistic effect of acts] 


Here it is shown that Chicago is the 
greatest corn market in the world; that 90 
per cent of the corn of the United States 
finds its way from all the Mississippi Valley 
and midwestern states mto the Chicago mar- 
ket; that many cars of corn were shipped 
from Iowa in the latter part of July and 
became a part of the visible commercial 
supply in Chicago. This corn necessarily 
passed to the defendant in satisfaction of his 
contracts of purchase. When those con- 
tracts were made, when he acquired the 
corn that had to come from other states for 
future delivery, he knew that the corn would 
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pass from the farmers to the dealers and 
then to the railroads into the current of 
interstate commerce, some of which would 
not find final destination in Chicago but 
would pass to the eastern market, but might 
remain in warehouses in Chicago before its 
final resting place in commerce was found. 
He knew that he was buying corn which 
would have to come in from the west to 
meet his contracts for future delivery. He 
immediately replaced 900,000 bushels in 
commerce, shipping it to Canada, thus re- 
moving it from interstate commerce into 
commerce with a foreign nation and taking 
it out of the available supply. There is sub- 
stantial evidence that the acts of defendant 
interfered with interstate commerce and at- 
tempted to monopolize and did monopolize 
that part of interstate commerce represented 
by his contracts for future delivery in July, 
viz., 90 per cent of the available corn of the 
commercial visible supply of the entire 
country. 


[Interference with interstate commerce] 


As the Supreme Court said in Chicago 
Board of Trade v. Olsen, the fact that a 
corner in grain is brought about by trading 
in futures shows the direct relation between 
cash prices and actual commerce on the 
one hand and dealing in futures on the 


other, because a corner is not a monopoly 


of contracts only, “It is a monopoly of the 
actual supply of grain in commerce.” And 
as the court said there, if a corner and the 
enhancement of prices produced by buying 
futures directly burden interstate commerce 
in the article whose price is enhanced, it 
would seem to follow that manipulations 
of futures which unduly increases prices of 
grain in interstate commerce and directly 
influence consignments into that commerce 
are equally direct. Here there was proof 
that the enhanced price in Chicago caused 
the diversion of a substantial lot of avail- 
able corn in the state of Iowa and caused it 
to be shipped into Chicago in the latter part 
of July in large quantities. The proof was 
that this corn would normally go to other 
markets but, because of the tightness of the 
market brought about by defendant, came 
to Chicago. This diversion was clearly an 
interference with the current of interstate 
commerce within the contemplation of the 
decision in the O/sen case. It should be 
observed, too, that defendant purchased 207 
cars of corn on track in Chicago in July, 
aggregating 322,000 bushels. These were on 
the railroad tracks, clearly within the cur- 
rent of interstate commerce. 

Monopolies, as such, the federal govern- 
ment has no control over; only when a 
monopoly of some part of interstate com- 
merce is involved does jurisdiction attach to 


the federal government. Consequently, it 
must be that Congress, in speaking of mo- 
nopolies of any part of interstate commerce, 
must have had in mind such restraints of 
such part of that commerce as bring about 
an extraordinary control of any part of the 
commodities in the stream of commerce. 
Thus the Supreme Court said in Standard 
Oil Company v. United States, 221 U.S. 1: 

“‘* * * having by the first section forbidden all 
means of monopolizing trade,—that is, unduly 
restraining it by means of every contract, com- 
bination, etc., the second section seeks, if pos- 
sible, to make the prohibitions of the act all the 
more complete and perfect by embracing all 
attempts to reach the end prohibited by the 
first section, that is, restraints of trade, by any 
attempt to monopolize, or monopolization 
thereof, even though the act by which such 
results are attempted to be brought about, or 
are brought about, are not embraced within the 
general enumeration of that section.’ 


The court added: 


“Undoubtedly, the words ‘to monopolize’ and 
‘monopolize’ as used in the section, reach every 
act bringing about the prohibited results. The 
ambiguity, if any, is involved in determining 
what is intended by monopolize. But this am- 
biguity is readily dispelled in the light of the 
previous history of the law of restraint of trade 
to which we have referred and the indication 
which it gives of the practical evolution by 
which monopoly and the acts which produce the 
same result as monopoly, that is, an undue re- 
straint of the course of trade, all came to be 
spoken of as, and to be indeed synonymous 
with, restraint of trade.’”’ 


In Schechter Poultry Corporation v. United 
States, 295 U. S. 495, the court said: 


‘** * * And combinations and conspiracies to 
restrain interstate commerce or to monopolize 
any part of it are none the less within the reach 
of the Anti-Trust Act because the conspirators 
seek to attain their end by any means of intra- 
state activities.’’ 


In Stafford v. Wallace, 258 U. S. 495 at: 
518, Mr. Chief Justice Taft said: 


“Although the combination alleged embraces 
restraint and monopoly. of trade within a single 
State, its effect upon commerce among the 
States is not accidental, secondary, remote or 
merely probable. * * * Here the subject matter 
is sales and the very point of the combination 
is to restrain and monopolize commerce among 
the States in respect of such sales. * * * The 
application of the commerce clause of the Con- 
stitution in the Swift Case was the result of 
the natural development of interstate commerce 
under modern conditions. It was the inevitable 
recognition of the great central fact that such 
streams of commerce from one part of the 
country to another which are ever flowing are in 
their very essence the commerce among the 
States and with foreign nations which his- 
torically it was one of the chief purposes of the 
Constitution to bring under national protection 
and control. This court declined to defeat this 
purpose in respect of such a stream and take it 
out of complete national regulation by a nice 
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and technical inquiry into the non-interstate 
character of some of its necessary incidents and 
facilities when considered alone and without 
reference to their association with the move- 
* ment of which they were an essential but sub- 
ordinate part.’’ 


In the present case the evidence indicates 
clearly that the only manner by which the 
defendant’s contracts for future delivery 
could be performed would be by the ship- 
ment of corn into Chicago, and the proof 
is that no small portion of this corn that was 
so shipped in came from states other than 
Illinois. He knew that the commercial vis- 
ible supply of July corn was such that his con- 
tracts could not be completed by delivery 
unless corn was brought from states other 
than Illinois into Chicago. 


[Anti-Trust law violated] 


Under these decisions there was substan- 
tial proof that defendant had violated Sec- 
tion 2 of the Anti-Trust Act. 

Defendant relies upon the announcements 

of the Supreme Court in Ware & Leland v. 
Mobile County, 209 U. S. 405; Hill v. Wallace, 
259 U. S. 44; Albers uv. Spencer, 205 Mo. 105; 
Moore v. New York Cotton Exchange, 270 
U. S. 593. Ware & Leland v. Mobile had to 
do with the right of a state to tax persons 
on transactions on a board within its juris- 
diction, prior to the enactment of the Grain 
Futures Act. The court held that the state 
might legally tax such acts of commerce. 
In Hill v. Wallace the original Futures Trad- 
ing Act was held unconstitutional. There the 
court held that sales for future delivery 
were not in the:nselves interstate commerce, 
and added that they could not come within 
the regulatory power of Congress unless 
the latter should find from evidence that 
they directly interfered with interstate com- 
merce so as to be an obstruction thereto or 
a burden thereon. This decision should be 
read in connection with the Olsen case, 
wherein the later act, free of the defects of 
the first, was held constitutional. The court, 
distinguishing the case of Ware & Leland v. 
Mobile County, supra, in United States v. 
Paiten, said that that case presented only 
one question, namely, the effect upon inter- 
state trade or commerce of the taxing by a 
\state of the business of a broker. Moore v. 
New York Cotton Exchange, supra, follows 
closely Ware & Leland v. Mobile County, 
supra. 


Albers v. Spencer, supra, was decided in 
1907, many years before the decision of the 
Stafford and Olsen cases by the Supreme 
Court of the United States; in view of the 
latter, the language of the Missouri Court 
is not deemed of controlling weight here. 
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Defendant denies monopoly by saying 
that there were hundreds of thousands of 
bushels of corn in the farms and granaries 
and in registered warehouses and that the 
term “visible commercial available supply” 
is misleading. Obviously farmers raise corn 
to feed stock. The testimony of Paul Mehl, 
Senior Economist of the Chicago Office of 
the Commodities Exchange Administration, 
was to the effect that while the arinual corn 
crop exceeds two billion bushels, the greater 
part of the crop is used by farmers and 
feeders; that only a relatively small percent 
age moves into commercial channels and 
that of corn that did enter such channels, 
most of it is consumed by July by manu- 
facturers of corn products. He testified 
that the commercial visible supply as calcu- 
lated by the government includes corn in 
elevators and regularly authorized ware- 
houses located in all of the twenty-four 
prominent grain centers of the United 
States. Obviously the corn on the farm is 
not a part of any current of interstate com- 
merce and, when defendant had completed 
his acquistion of control of July futures 
and the time within which to deliver was 
rapidly expiring, it was too late for any of 
that corn to reach Chicago. So while the 
corner in corn did not cover all the com- 
modity in.the United States, it did cover 
that part in the current of interstate com- 
merce represented by corn in cars in Chi- 
cago and available geographically. It was 
too late for any corn from any other sources 
to reach the Chicago market to prevent the 
full effectuation of the monopoly. It is on 
the basis of “Commercial Visible Supply” 
figures posted weekly that grain traders 
make their commitments, and with refer- 
ence to which they contract. 


[Extstence of product not in commerce 
no defense] 


The existence of corn not in commerce 
seems to us no defense inasmuch as defend- 
ant dominated and controlled the market of 
corn in commerce at the specific time com- 
plained of. Baush Machine Tool Co. v. 
Aluminum Co., 72 Fed. (2) 236, and United 
States v. New England Fish Exchange, 258 
Fed. 732. _In the latter case, the court, after 
commenting that Boston controlled 95 per 
cent of the interstate trade of fresh ground 
fish, that the Fish Pier at Boston owned 
by the defendants, was in control of the 
trade and that from 70 to 80 per cent of the 
fish handled were sold in interstate com- 
merce, said: 

“The result of the combined action of the 
dealers was that 83% of all the fresh fish and 
95% of all the ground fish brought to Boston 
was landed at the Fish Pier which gave absolute 
control to these dealers of all the fish passing 
through the pier and a predominating control 
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of all the fresh fish dealt in throughout the 
North Atlantic States, rendering it impossible for 
an outside dealer to build up a business in 
interstate trade. 

“We think, therefore, that the defendant 
dealers, by combining in the manner above out- 
lined, with a view to centralizing and controlling 
the flow of fish in interstate commerce and the 
acquisition of that control, violated the Sherman 
Law, and unduly and unreasonably restrained 
interstate trade in fresh fish.’”’ 


[Price increase as injury] 


It is urged by defendant that plaintiff 
showed no actionable damage to him and 
that the acts of defendant were not the 
proximate cause of such damage is he had 
any. But it is in evidence that plaintiff 
was compelled to settle with defendant at a 
greatly enhanced price and that a substan- 
tial loss ensued. The price was controlled, 
dictated and fixed by defendant. The situa- 
tion is within the language of this court in 
Moore v. Backus, 78 Fed. (2) 571, where it 
said: 

“Accepting as true the allegations of the 
declaration in the legal action, it would seem 
that the decedent suffered a property injury 


within the meaning of the Sherman Anti-Trust 
Act.’”’ 


In Chattanooga Foundry and Pipe Works v. 
City of Atlanta, 203 U. S. 390, the court held 
that the increased price the city was com- 
pelled to pay, constituted an actionable 
injury, saying: 

“It was injured in its property, * * * by being 
led to pay more than the worth of the pipe. A 
person whose property is diminished by pay- 
ment of money wrongfully induced is injured 
in his property.’’ 


In Story Parchment Company v. Paterson, 
282 U. S. 555, Mr. Justice Sutherland, in 
discussing the sufficiency of the evidence to 
support a verdict for damages, said: 


“There was evidence from which the jury 
reasonably could have found that in pursuance 
of the conspiracy respondents sold their goods 
below the point of fair profit, and finally below 
the cost of production; that petitioner had an 
efficient plant and sales organization, and was 
producing a quality of paper superior to that 
produced by either of the three companies; and 
that current prices, shown in detail, were higher 
during a period antedating the unlawful com- 
bination and price cutting in pursuance of it 
than afterwards. It does not necessarily follow, 
of course, that these higher prices would have 
continued except for the conspiracy, but it is 
fair to say that the natural and probable effect 
of the combination and price cutting would be 
to destroy normal prices; and there was evidence 
of the prices received by petitioner before the 
cut prices were put into operation, and those 
received after, showing actual and substantial 
reductions, and evidence from which the prob- 
able amount of the loss could be approximated. 
The trial court fairly instructed the jury in 
substance that if they were satisfied that the 


old prices were reasonable and that they would 
not have changed by reason of any economic 
condition, but would have been maintained ex- 
cept for the unlawful acts of the respondents, 
the jury might consider as an element of dam- 
ages the difference between the prices actually 
received and what would have been received 
but for the unlawful conspiracy. 

“Upon a consideration of the evidence we are 
of opinion that it was open to the jury to find 
that the price cutting and the resulting lower 
prices were directly attributable to the unlawful 
combination; and that the assumption indulged 
by the court below, that respondents’ acts would 
have been the same if they had been acting 
independently of one another, with the same 
resulting curtailment of prices, must be rejected 
as unsound. 

“Nor can we accept the view of that court 
that the verdict of the jury, in so far as it 
included damages for the first item, cannot 
stand because it was based upon mere specula- 
tion and conjecture. This characterization of 
the basis for the verdict is unwarranted. * * * 
Where the tort itself is of such a nature as to 
preclude the ascertainment of the amount of 
damages with certainty, it would be a perversion 
of fundamental principles of justice to denv all 
relief to the injured person, and thereby relieve 
the wrongdoer from making any amend for his 
acts. In such case, while the damages may not 
be determined by mere speculation or guess, it 
will be enough if the evidence show the extent 
of the damages as a matter of just and reason- 
able inference, although the result be only ap- 
proximate. The wrongdoer is not entitled to 
complain that they cannot be measured with the 
exactness and precision that would be possible 
if the case, which he alone is responsible for 
making, were otherwise. Hastman Kodak Co. v. 
Southern Photo Co., 273 U. S. 359, 379. Com- 
pare The Seven Brothers, 170 Fed. 126, 128; 
Pacific Whaling Co. v. Packers’ Assn., 138 Cal. 
632, 638. As the Supreme Court of Michigan 
has forcefully declared, the risk of the uncer- 
tainty should be thrown upon the wrongdoer 
instead of upon the injured party.”’ 


[Proof establishes prima facte case] 


Defendant insists that plaintiff has alleged 
a monopoly effective in Chicago and through- 
out the United States and that he must 
prove such an allegation; but we do not 
deem this essential. A monopoly in viola- 
tion of the act, even though limited to 
Chicago or to a specific time, is still in vio- 
lation of the law. The facts alleged disclose 
definitely that plaintiff sought to recover for 


‘damages caused by the monopoly of defend- 


ant or by his attempt to build up a monopoly 
and the proof is that he was in control of 
97 per cent of the commodity in Chicago, 
constituting 90 per cent of the same through- 
out the country. We think the allegations 
of the complaint were such that plaintiff 
made a prima facie case thereunder. 


[Question of gambling contract for jury] 
Defendant also insists that the motion for 
directed verdict was properly allowed be- 
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cause plaintiff’s evidence disclosed that the 
damages he sought to recover grew out of 
his illegal gambling contract. Under Sec- 
tion 328, Chapter 38 of the Illinois Revised 
Statutes, a contract for future delivery of 
commodities is denominated a gambling 
contract and void, if both parties intend at 
the time of making it that it shall be settled 
not by the delivery of the property involved 
but by payment only of differences in prices. 
The statute of Missouri (Section 4324 Mis- 
souri code) provides that all purchases of 
grain without any intention to receive the 
same or to have the same delivered shall 
be deemed gambling contracts and unlawful. 
In view of the similarity of the statutes of 
the two states and of the interpretation 
thereof by the courts of the respective juris- 
dictions, no question of conflict of law 
arises. 

In llinois the courts have held that in 
order for a contract to be void as a gam- 
bling transaction, both parties must intend 
that it is to be settled by payment only of 
differences. Riordan v. McCabe, 341 Ill. 506. 
Existence or non-existence of intention is 
a question of fact. Consequently in order 
to justify the court’s direction of a verdict 
on the ground that the contract is illegal, 
we must say that the evidence submitted, 
construed most favorably in behalf of plain- 
tiff, discloses proof of a specific intent on 
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his part not to deliver. ‘lo do this, it would 
be necessary for us to place ourselves in 
the place of the jury and to usurp its func- 
tion. The plaintiff testified directly that he 
intended to make delivery of the corn he 
had sold; and that he was in position to 
do so and, ready, willing and able to per- 
form his undertaking in that respect. True 
in the end, he settled by differences. But 
the evidence is such that we cannot Say as 
a matter of law that he had the positive 
intent at the time he made the contract not 
to deliver. The question was one of fact for 
the jury. It might disbelieve the direct 
testimony of plaintiff as to his intention and 
ability; it had the right to consider also all 
other evidence bearing upon his intention, 
including the nature of the final settlement, 
plaintiff’s facilities for dealing in commodi- 
ties, his financial ability and all other rele- 
vant circumstances bearing in any wise upon 
the existence or non-existence of that intan- 
gible thing, intention. There having been 
substantial evidence of an intent to deliver 
offered by plaintiff, the trial court was with- 
out right to direct a verdict upon the ground 
that the contracts were gambles. 
[Conclusion] 

The judgment is reversed and the cause 
remanded with costs to plaintiff and with 
directions to proceed in accord with the 
views herein expressed. 


[55,200] The Connecticut Importing Company v. Frankfort Distilleries, Inc., 
McKesson & Robbins, Inc., David A. Rosow, and Libbey & R. C. Williams Corporation. 


United States Circuit Court of Appeals, Second Circuit. 


Decided January 9, 1939 


Appeals from the United States District Court, District of Connecticut. 


The existence of a price-fixing conspiracy in violation of the Sherman Anti-Trust 
Act becomes a question for determination by the jury where evidence tends to establish 
that the refusal of defendant manufacturer to supply the distributor with a product arises 
from the distributor’s breach of an agreement in restraint of trade. 


The equitable doctrine of “clean hands” has no application in a suit for damages for 
breach of contract occasioned by plaintiff’s violation of an agreement in restraint in trade, 
and the unlawful conduct of plaintiff is no bar to recovery where plaintiff is no longer a 
party to the wrong when the cause of action accrues. 


Recoverable damages in an action under the Sherman Anti-Trust Act are limited to 
damages sustained from accrual of the cause of action until institution of suit. 


Before Hann, Swan and CuHase, Circuit Judges. 


[Counsel] 
Robert J. Woodruff, Arthur Klein, David S. 
Day, Charles G, Albon, attorneys for appellant. 
Raymond E. Hackett, Mark W. Norman, 
Henry J. Marks, Herman J. Levy, attorneys 
for appellees. 


[Statement of the case] 
Cuase, Circuit Judge: The plaintiff has 
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recovered a judgment for treble damages 
in a suit brought under the Sherman Anti- 
Lrust Acts @5aUa Sie CarAasSecarl5) and: 
tried to a jury in the District Court for the 
District of Connecticut where the jury 
returned a verdict for the plaintiff. The 
defendants have appealed and the plaintiff 
has also appealed on the ground that the 


Cited 1932-1939 Trade Cases. 


55y, 


Connecticut Importing Co. v. Frankfort Distilleries, Inc., et al 


verdict was restricted to the damages sus- 
tained up to the date the suit was brought. 

The plaintiff was one of several distribu- 
tors in the State of Connecticut for prod- 
ucts manufactured by Frankfort Distilleries, 
Inc., one of the defendants; and the other 
defendants were also distributors of the 
same products in that state. The evidence 
was conflicting but there was enough to 
justify the jury in finding, as it did, that 
the defendants and others, including the 
plaintiff, formed a conspiracy in restraint 
of trade in violation of the Sherman Anti- 
Trust Act by agreeing to maintain fixed 
prices in selling the products to retail deal- 
ers in Connecticut; that the plaintiff did 
not always conform to that agreement by 
maintaining such fixed prices; and _ that, 
after warnings that unless it did maintain 
those prices its supply of the products 
would be stopped, it continued to sell at 
cut prices and consequently Frankfort Dis- 
tilleries, Inc., did refuse to supply it with 
its products; and that thereafter the de- 
fendants continued in the conspiracy. The 


plaintiff had been selling those products 
since sometime in December 1933 under an 
agreement that it was to have the right to 
continue as a distributor so long as it took 
the required amount of them and paid for 
them promptly. Its supply was cut off on 
January 14, 1937 solely because of its un- 
der selling and it has since been unable to 
fill the orders of its customers for those 
products except to the extent of the stock 
it then had. This suit was brought Febru- 
ary 10, 1937. 


[Evidence requires jury deternunation] 

The judge charged the jury fairly and 
adequately as to what had to be proved 
by the plaintiff to show a conspiracy in 
restraint of trade under the Sherman Anti- 
Trust Act to support a recovery under that 
statute and made it perfectly clear that the 
producer, in the absence of such an unlaw- 
ful agreement, was not liable in this action 
merely because it refused to supply the 
plaintiff with its products after the plaintiff 
sold at cut prices; and as there was enough 
to take the case to the jury, the refusal to 
direct a verdict for the defendants was not 
erroneous. 


[Conduct prior to cause of action not 
controlling] 


The defendants assert further that the 
plaintiff cannot recover since, if there was 
an unlawful agreement, it was a party to 
it and so in pari delicto with them. The 
plaintiff has urged that such a defense is 
unavailable because not pleaded as required 
by the Connecticut procedure but we do 
not find it necessary to decide that. This 
cause of action did not arise in any event 


until Frankfort Distilleries, Inc., stopped 
supplying the plaintiff with its products 
and at that time whatever connection the 
plaintiff had had with the conspiracy was 
severed and it since has not been a party 
to that. This is not a suit in equity where 
the clean hands doctrine is applicable but 
merely a suit on a special statute which 
takes no account of the conduct of the 
plaintiff prior to the time the cause of ac- 
tion arose. Cases like Eastman Kodak Co. 
v. Blackmore, 277 Fed. 694 and Bluefields 
S. S. Co. v. United Fruit Co., 243 Fed. 1, 
upon which the defendants rely and which 
denied recovery for the period of the par- 
ticipation by the plaintiff in the conspiracy 
do not extend to a subsequent period when 
the plaintiff was no longer a party to the 
unlawful agreement. This suit, on the con- 
trary, is in this respect like Victor Talking 
Mach. Co. v. Kemeny, 271 Fed. 810 where a 
party to an unlawful agreement in restraint 
of trade recovered damages suffered after 
he was no longer a party to that. As the 
plaintiff was not in pari delicto with the de- 
fendants after this cause of action accrued, 
there was no error in refusing to charge as 
requested in respect to that subject. And 
for the same reason evidence as to price 
lists plaintiff filed with the Board of Trade 
showing the prices at which it sold the 
Frankfort products while it was in the con- 
spiracy were properly excluded. What 
plaintiff did while a member of the con- 
spiracy was immaterial. 


[Proof of damages competent] 


Complaint is also made about the intro- 
duction of proof by the plaintiff through 
the testimony of a certified public account- 
ant of a computation he had made from the 
plaintiff's books of account to show dam- 
ages which flowed from the cutting off of 
its supply of the products of the Frankfort 
Distilleries. That was competent evidence. 
William H. Rankin Co. v. Associated Bill 
Posters of U. S., 42 Fed. (2d) 152. If the 
computation was incorrect it was subject 
to being overcome by proof to that effect 
but that did not make it inadmissible. 


[Extent of damages recoverable] 


Neither do we find any error on the 
plaintiff’s appeal. The recoverable dam- 
ages were only those sustained by the 
plaintiff from the time the cause of action 
accrued up to the time the suit was brought. 
Frey & Son, Inc. v. Cudahy Packing Co., 
243 Fed. 285. Damages which accrue after 
the suit is brought cannot be recovered in 
the action unless they are the result of 
acts done before the suit was commenced. 
Lawlor v. Loewe, 235 U. S. 522-536. Here 
the plaintiff's damages, if any, after the 
commencement of the suit were due to 
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continued refusal or refusals, in furtherance 
of the conspiracy, or supply it with the 
Frankfort products after that time. The 
unlawful acts which would give rise to such 
damages had from their nature to be com- 
mitted in carrying out the conspiracy after 
the suit was brought. It would be impos- 
sible to predict how long such a conspiracy 
would remain in existence or how long the 
refusal to sell to the plaintiff would con- 
tinue and, even if such damages could, in 
a sense, be treated as the result of refusing 


to supply before suit was brought, they 
would be purely specylative. 
[No abuse of discretion in fee allowance] 


Nor do we find any error in the amount 
of the fees allowed the plaintiff’s attorneys. 
That was a matter for the sound exercise 
of the discretion of the trial judge and his 
decision is to be given effect unless an 
abuse of discretion is made plainly to ap- 
pear. Rankin Co. v. Associated Bill Posters 
etc., supra. 

Affirmed. 


[55,201] Myer J. Lichterman, individually and doing business as Artistic Cleaners 
and Dyers, Respondent, v. Laundry and Dry Cleaning Drivers Union Local No. 131, 


et al., Appellants. 
Minnesota Supreme Court. 


Filed December 9, 1938 


The Minnesota Unfair Trade Practices Act, prohibiting price discrimination and sales 


below cost, is interpreted. 


A labor dispute is presented in an action of an employer against a labor union which 
threatens to resort to picketing because of the employer’s proposal to reduce prices 
charged his customers and thereby lessen the compensation of numerous employees 


working on commission. 
ployer and his own employees. 
[Statement of the case] 


STONE, J.: Defendant Laundry and 
Dry Cleaning Drivers Union, Local No. 
131, and the individual defendants, who are 
certain of its officers and members, appeal 
from a judgment enjoining them from: 
picketing and related activities. 

Plaintiff is in the cleaning and dveing 
business in Minneapolis. The issue is not 
directly between him and his employes, but 
wholly between him and defendant union, 
of which most if not all, of plaintiff's drivers 
are members. 

Both legal and factual background for 
the controversy is L. 1937, c. 116, prohibit-_ 
ing, under penalty for disobedience, “un- 
lawful discrimination in the production, 
manufacture or distribution of certain com- 
modities, articles, wares and merchandise” 
and “unfair competitive: trade practices.” 
It is referred to as our “Unfair Trade 
Practices Act.” 

[Nature of controversy| 


Pursuant to that law, the Minneapolis 
Cleaners and Launderers Association, Inc., 
of which plaintiff is a member, made a cost 
survey in the local field of their industry, 
and thereon published a schedule of prices. 
Plaintiff, not wanting to be bound by either 
survey or prices, proposed to put into 
effect a lower schedule. 

Thereupon defendant union threatened 
to picket plaintiff’s place of business and 
actually did some picketing. As to the 
manner of (rather than the occasion for) 
the picketing, threatened or actual, there is 
no complaint that it was unlawful, 
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It is not determinative that the issue is not between the em- 


[Stipulation to decide case on motion 
to strike] 


Plaintiff moved to strike defendants’ an- 
swer as sham and frivolous. Thereupon 
the parties stipulated that (plaintiff having 
withdrawn his claim for damages) the 
court should decide the case finally on the 
motion to strike and the showing by aff- 
davits for and against. By that stipulation, 
it was agreed that if the case did not pre- 
sent a labor dispute as defined by L. 1933, 
c. 416, plaintiff should have judgment for 
an injunction; but that if such a labor dis- 
pute was presented, defendants should pre- 
vail. The decision and resulting judgment 
went for plaintiff. To defendants’ credit, 
be it said, the judgment has been obeyed. 
Their rights are being enforced by the 
methods of law and order rather than by 
those of illegality and disorder. 


[Employees paid on commission basis] 


Many of plaintiff's employes, and all his 
drivers, work for a minimum wage, plus a 
commission on business procured by them. 
Hence, their compensation goes up and 
down with the prices plaintiff charges his 
customers. 


[“Labor dispute” defined] 


The term “labor dispute,” as defined by 
L. 1933, ¢. 416, § 12 (c), includes “any con- 
troversy concerning terms or conditions of 
employment, or concerning the association 
or representation of persons in negotiating, 
fixing, maintaining, changing or seeking to 
arrange terms or conditions of employ- 
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ment, regardless of whether the disputants 
stand in the proximate relation of em- 
ployer and employee.” Section 12 also de- 
clares: 


““(a) A case shall be held to involve or to 
grow out of a labor dispute when the case in- 
volves persons who are engaged in the same 
industry, trade, craft, or occupation; or have 
direct or indirect interests therein; * * * whether 
such dispute is (1) between one or more em- 
ployers or associations of employers and one or 
more employees or associations of employees; 
* * * or when the case involves any conflicting 
or competing interests in a ‘labor dispute’ (as 
hereinafter defined) of ‘persons participating or 
interested’ therein (as hereinafter defined). 

““(b) A person or association shall be held 
to be a person participating or interested in a 
labor dispute if relief is sought against him or 
it, and if he or it is engaged in the same 
industry, trade, craft, or occupation in which 
such dispute occurs, or has a direct or indirect 
interest therein, or is a member, officer, or agent 
of any association composed in: whole or in part 
of employers or employees engaged in such in- 
dustry, trade, craft, or occupation.”’ 


Applying these declarations to the ines- 
capable facts of this case, we consider that 
a labor dispute is plainly presented. 


[Unfair Trade Practices Act} 


By the Unfair Trade Practices Act of 
1937 both common law and former statu- 
tory concepts of unlawful restraint of trade 
are modified. That statute recognizes that 
there is such a thing as too much compe- 
tition, and aims to restrain it in the manner 
and to the extent indicated. The economic 
reaction upon its labor of ruinous or ex- 
cessive competition in a given trade or 
industry is obvious. 


[Issue a “labor dispute’”’] 


The instant case involves “persons who 
are engaged in the same occupation.” The 
issue is one in which plaintiff's direct inter- 
est is plain. That being true, how can it 
be said that local labor in the industry 
lacks a similar direct interest? It is enough 
under the statute that the parties have an 
indirect interest. On that ground we hold 
that the issue is a “labor dispute” within 
the meaning of the statute. 

This being so clearly a case which both 
as to parties and subject matter involves 
“conflicting * * * interests in a ‘labor 
dispute’,” little more need be said. By the 
very terms of the statute it is not determi- 
native that the issue of the moment is not 
between an employer and his own em- 
ployes. American Furmiture Co. v. I. B. of 


T. C. & H. of A., 222 Wis. 338, 268 N. W. 
250; Senn v. Tile Layers Protective Union, 
222 Wis. 383, 268 N. W. 270; Lauf v. Shin- 
ner, 303 U. S. 323, 82 L. ed. 515; see also 
McClintock, Minnesota Labor Disputes In- 
junction Act, 21 Minnesota Law Review, 
ee 635; Note, 21 Minnesota Law Review, 


[Conclusion] 


The decision below seems to have been 
controlled by the idea that defendants have 
no right to dictate to plaintiff what charges 
to make against his customers. That is 
true, but it doesn’t reach the proposition 
that the members of defendant union, 
whom it lawfully represents, have a mani- 
fest interest in opposing a manner of do- 
ing business, or any charges therein, which 
threaten their own security as to status or 
wages. Cf. New Negro Alliance v. Sanitary 
Grocery Co., 303 U. S. 552, 82 L. ed. 683, 
where defendant organization had no right 
to dictate to plaintiff that plaintiff's em- 
ployes should be negroes. But defendant 
was held to be within the protection of law 
in resorting to peaceful picketing to pre- 
vent discrimination against negroes. That 
racial issues were involved did not remove 
or lessen the determinative effect of the 
“labor dispute” found to be present. 

Employers have the same right to organ- 
ize as employes. Here we have evidence 
of the activities on the one side of an 
employers’ and on the other of an em- 
ployes’ organization. Modern labor laws 
are intended as aids to a greater degree of 
economic security and social order. The 
Unfair Trade Practices Act of 1937 has a 
similar general purpose. In proportion as 
federations of employees and employers 
mutually recognize, respectfully and un- 
grudgingly, the rights of each other, will 
they advance the interests of industrial 
democracy. Thereby they will serve their 
own members and the public in maintain- 
ing that degree of “social discipline” which 
should be the goal of both. That function 
is said to be well performed by such associa- 
tions in Sweden. See Robbins & Heck- 
scher, Collective Bargaining in Sweden, 24 
American Bar Ass’n. Journal, 926. Such 
achievements of democratic processes will 
be insurmountable obstacles to totalitarian- 
ism of any kind. 


[Judgment reversed] 


Inasmuch as the case presents a labor 
dispute, the judgment must be and is re- 
versed. 
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[1 55,202] United States, ex rel., Biaggio Angelica, v. M. F. Hammond, United 
States Marshal; United States, ex rel. O. H. Carlisle, v. M. Frank Hammond, United 
States Marshal for the Southern District of Texas. 


United States Circuit Court of Appeals, Fitth Circuit. Decided November 4, 1938. 


Appeals from the United States District Court, Southern District of Texas. 


Pending appeals from judgments in habeas corpus proceedings to test warrants of 
removal for trial for alleged violation of the Sherman Anti-Trust Act are terminated by 
the Act of June 29, 1938, abolishing appeals for that purpose, where the legislative intent 
was to cut off all such appeals including causes pending upon the effective date of 
the Act. 


S1BtEY and HutcHeEson, Circuit Judges, concur; Hotmes, Circuit Judge, dissents. 


[Counsel] 


No. 8792. Horace Soule, for appellant. 

Douglas W. McGregor, United States Attorney, 
and George O’Brien John, Asst. U. S. Attorney, 
contra ;—all of Houston, Texas. 

No. 8607. Jno. F. Green Jr., Robt. F. Carter 
and Archie D. Gray, all of Houston, Texas, for 
appellant. 

Grant W. Kelleher, Spl. Attorney, Department 
of Justice; John Henry Lewin and Hammond E. 
Chaffetz, Spl. Assts. to the Attorney General— 
all of Washington, D. C.; and Douglas W. Mc- 
Gregor, United States Attorney, and George 
O’Brien John, Asst. U. S. Attorney, both of 
Houston, Texas, contra. 


[Nature of proceedings] 


SIBLEY, Circuit Judge: These are appeals 
from judgments in habeas corpus cases to 
test warrants of removal to other States 
for trial on federal offenses. The appellee 
moves to dismiss the appeals on the ground 
that since they were taken the Act of June 
29, 1938, has gone into effect, which he 
urges prevents consideration of them, there 
being in the Act no saving of pending cases. 
The Act amends 28 U. S. C. A. § 463(a) by 
inserting a proviso so that it shall read 
thus: 

“In a proceeding in habeas corpus in a Dis- 
trict Court, or before a District Judge, or Cir- 
cuit Judge, the final order shall be subject to 
feview on appeal by the Circuit Court of Ap- 
peals of the Circuit wherein the proceeding is 
had: Provided, however, that there shall be no 
tight of appeal from such order in any habeas 
corpus proceedings to test the validity of a 
warrant of removal issued pursuant to the 
provisions of Section 1014 of the Revised Stat- 


eee or the detention pending removal proceed- 
MISS Tee) ee 


[No determination of appeals prior 
to Act] 

The question is whether the words “There 
shall be no right of appeal from such order” 
merely prevents the taking of an appeal 
after the date of the Act, or whether they 
also cut off the prosecution of one already 


taken and its decision by the appellate 
court. We think the latter is the true intent 
of Congress. The Committee Reports on 
the Act show that there had been experi- 
ence of delay and obstruction of justice 
through such appeals, and the purpose of 
the Act was to have the accused after a 
decision against him on this preliminary 
matter to have his next hearing in his trial 
in the court to which removed, with the 
usual right to appeal there. The title of 
the Act reads; “An Act to abolish appeals 
in habeas corpus proceedings brought to 
test the validity of orders of removal.” 
The language in the body of the Act denies 
any “right of appeak” We think it clear 
that the intent is to cut such appeals off 
entirely, without saving those that are pend- 
ing. It is usual to add a saving clause if 
pending cases are to be excepted.* There 
1s no good reason why an accused who has 
just taken an appeal should be favored 
over another who is about to take one. 
The words “right of appeal” do not mean 
simply the right to appeal or to take an 
appeal, but refer to the whole appellate 
procedure. When the right of appeal is cut 
off, a pending appeal dies, just as when a 
‘statutory cause of action is cut off by re- 
peal without saving clause a pending action 
upon it dies. Norris v. Crocker, 13 How. 
429; Western Union Telegraph Co. v. Louis- 
ville & Nashville R. R. Co., 258 U. S. 13. 
The appellants no longer have a standing 
in court. The appellate court in such a 
case acts according to the law as it is when 
judgment is to be rendered, and not as it 
was when the appeal was taken. 3 Am. 
Jur. Appeal and Error, § 1157. 


[No vested right in pending appeal] 


The same result is reached if the Act be 
treated as affecting the jurisdiction of the 
court. That it was so intended is likely, 
{or it is an amendment of the statute which 
gives appellate jurisdiction over habeas cor- 


I  ———————— 


* Recent instances of saving clauses where a 


14, 1934, and August 21, 1937, §2. 28 U.S.C. A. 


right of suit was abolished are the Acts of May § 41(1)(a) and (b). 
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pus judgments. A repeal of the law giving, 
the appellate court jurisdiction prevents. # 
judgment though the case has been argued 
and submitted for decision. Ex parte Mc- 
Ardle, 7 Wall. 506. So does an amendment 
which excludes the pending-case. Railroad 
Co. v. Grant, 98 U. S. 398. See also Insur- 
ance Co. v. Ritchie, 5 Wall. 541. There is 
no vested right in a pending appeal. This 
Act operates only prospe@tively, but it is 
effective to abolish the appeals to which it 
relates whether already taken and pending 
at its date or not. The appeals are accord- 
ingly 

Dismissed. 

Hoimes, Circuit Judge, dissenting: 

It is well settled that, when the jurisdiction 
of a cause depends upon a statute, the absolute 
repeal of the statute takes away the jurisdic- 
tion; but in this case the statute conferring 
jurisdiction to review, on appeal, all final orders 
in habeas corpus proceedings was not repealed. 
It was reenacted in haec verba, except that a 
proviso was added which must be construed as 
operating prospectively unless, expressly or by 
necessary implication, a contrary intention is 
indicated. No such intention is indicated in the 
act or by anything said or done in the Congress 
at the time of its passage. 


The act in question is fairly construed to read 
that the final order in all habeas corpus pro- 
ceedings shall be subject to review by the cir- 
cuit courts of appeals: provided, however, that 
hereafter there shall be no right of appeal in 
the particular class of cases mentioned. This 
construction preserves jurisdiction to review 
cases pending on appeal, but denies to litigants 
the right of appeal after the date of the act. 


That the Congress knew exactly what it was 
doing is indicated by the report of the commit- 
tee that its purpose was to plug loopholes for 
delay in criminal cases. The delay in this case 
has already occurred. The appeal is pending, 
our jurisdiction to review it was expressly con- 
ferred by re-enactment, and a dismissal instead 
of a decision on the merits will probably cause 
still further delay. This is also indicated by a 
comparison of similar legislation. The act under 
consideration in Railroad Co. v. Grant, 98 U.S. 
398, restricted the jurisdiction of the court to 
re-examine, reverse, or affirm any final judg- 
ment upon writ of error or appeal, and expressly 
repealed all prior acts inconsistent therewith. 
The opinion opens with the statement by the 
Chief Justice that the single question presented 
for decision ‘‘is whether there is any law now 
in force which gives us authority to re-examine, 
reverse, or affirm the judgment in this case.” 
The court held that the act was prospective in 
operation, that it did not vacate or annul an 
appeal already taken, but that it took away 
the right of the court to hear and determine the 
cause. The court distinguished between the 
right of appeal and jurisdiction to consider an 
appeal. The case at bar is the converse of the 
Grant case. There the right of appeal remained, 
but the jurisdiction was gone; here the juris- 
diction remains, but the right of appeal is gone. 
See also U. 8S. v. Boisdore, 49 U. S. (8 How.) 
113, where a motion to dismiss was overruled, 


and the court’s jurisdiction was held to continue 
in force, unless repealed by Congress, until a 
ginal disposition of all appeals regularly brought 
up from the district court. 

In Merchants Ins. Co. v. Ritchie, 5 Wall. 541, 
and Hx Parte McCardle, 7 Wall. 506, the repeal- 
ing statute took away the entire appellate juris- 
diction in cases of the character mentioned. In 
the latter instance, the act expressly took away 
jurisdiction in appeals which had been taken, 
as well as those which might thereafter be taken. 
Pending appeals fall when the grant of juris- 
diction is repealed. This is obvious, for once 
jurisdiction is lost, the court can take no further 
action of any kind, except to dismiss the case. 
It has lost all power to deal with the appeal. 
This was clearly stated in Hx Parte McCardle, 
as follows: 

“What, then, is the effect of the repealing 
Act upon the case before us? We cannot doubt 
as to this. Without jurisdiction the court cannot 
proceed at all in any cause. Jurisdiction is 
power to declare the law, and when it ceases 
to exist, the only function remaining to the 
court is that of announcing the fact and dis- 
missing the cause. And this is not less clear 
upon authority than upon principle.’’ 

In the present case, it is clear that the Act of 
June 29, 1930, did not repeal the grant of juris- 
diction in any respect; it was prospective in 
operation and did not vacate or annul appeals 
already taken. It merely provided that, in the 
future, there should be no right of appeal in 
such cases. The sole question then, as in Rail- 
road v. Grant, supra, is whether there is any 
law now in force which gives us the right to 
re-examine, reverse, or affirm the judgment in 
this case. Eliminating the proviso which, ac- 
cording to the Chief Justice, does not annul 
appeals already taken, we find our jurisdiction 
unimpaired by the re-enactment which says that 
the final order in this case is subject to review, 
on appeal, by the circuit courts of appeals. Had 
Congress intended to abolish jurisdiction in 
pending appeals, it would have been easy to 
accomplish the purpose, according to the Grant 
and McCardle cases,. as follows: 


“In a proceeding in habeas corpus ease koe 
final order shall be subject to review on appeal, 
by the Circuit Court of Appeals . except 
in any habeas corpus proceeding brought in 
connection with removal proceedings pursuant 
to section 1014 of the revised statutes.’’ 


By substituting the single word ‘‘except’’ for 
the words ‘‘provided, however, there shall be no 
right ort appeal from such order,’’ the statute 
would have dealt with the jurisdiction of this 
court rather than with the right of a litigant to 
sue out an appeal. Without limiting or re- 
stricting the jurisdiction of this court, the act 
of 1938 prospectively withdrew the right of 
appeal in the particular class of cases. 

The act under consideration is careful to dis- 
tinguish between the court’s jurisdiction and 
the petitioner’s right of appeal. We should not 
confuse the two. There is no right of appeal in 
a court; the aggrieved party is given a right 
of appeal which, when properly invoked in a 
particular case, confers jurisdiction on the court 
having legal capacity to receive it. When juris- 
diction attaches, it cannot be taken away until 
the power is exercised, except by operation of 
law or with the consent of the court. This is 
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true, even though the party who invoked the 
jurisdiction does not desire to proceed further 
with the cause. The jurisdiction in this case 
was full and complete before the Act of June 
29, 1938, was passed. It was expressly pre- 
served by the act, as amended, and was not 
affected by the provision prospectively depriving 
litigants of the right of appeal in similar cases. 

The error in the decision about to be rendered 
apparently is this: An amendatory proviso, 
which admittedly may be construed as prospec- 
tive only, will be given a retroactive effect. An 
act which was intended to abolish the right of 
future appeals is made the basis of dismissing 
pending appeals, notwithstanding the provision 
in the same act that the ‘‘order [under consid- 
eration] shall be subject to review, on appeal, 
by the circuit court of appeals of the circuit 
wherein the proceeding is had.’’ 

Briefly put, the Act of June 29, 1938, said, in 
effect, that this court should have jurisdiction 
in all habeas corpus appeals, but that, in the 
future, there should be no right of appeal in 
such cases as this. If Congress had expressly 
inserted in the proviso the words ‘“‘in the fu- 
ture,’’ no one would have mistaken the mean- 
ing; but, under well-settled principles, the 
courts construe such legislation to operate pro- 
spectively only. All of the act except the 
proviso operates retroactively as well as prospec- 
tively, because all of the rest of it is old and 
deals with jurisdiction. The proviso is the only 
thing new in the act, and it does not deal with 
jurisdiction but relates solely to the right of a 
litigant to invoke in the future the jurisdiction 
conferred by law upon a court constitutionally 
capable of accepting it. 

If, instead of rewriting the old act conferring 
jurisdiction in: this class of cases, a separate and 
independent law had been enacted abolishing 
the right of appeal in future cases, it would be 
clear that jurisdiction in pending cases had not 
been affected. Yet, in principle, there is no 
difference. 

The absence of jurisdiction in this case must 
be arrived at, if at all, by an implied repeal 
of a previous grant; and such repeals are not 
favored in law. There is no express repeal of 
prior inconsistent provisions, as in Railroad v. 
Grant; no expressed retroactive intention, as in 
the McCardle case. What then is there to work 
an implied repeal? What is there in the pro- 
viso so repugnant to the prior grant as to indi- 
cate a congressional intent that the jurisdiction 
of appeals previously taken cannot stand with 
the abolished right of appeals to be taken in 
the future? A fortiori, what is there in the 
proviso so repugnant to the contemporaneous 
grant as to indicate such a congressional intent? 
An appeal is a proceeding by which a cause is 
brought from an inferior to a superior court 
for rehearing, re-examination, or review. The 
right of appeal is the right to take proceedings 
for the removal of such cause for the purpose 
mentioned. In other words, it is the right to 
call upon a higher court to decide an issue of 
law or fact, or both. 

Under the construction of the majority, the 
Congress granted jurisdiction in one sentence 
and, by the use of different words took it away 
in another in the same paragraph. Under such 
construction, the power of a court to review 
an order and the right of a litigant to appeal 
from such order mean exactly the same thing. 
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By judicial construction, the word ‘‘review’’ is 
substituted for ‘‘appeal’’ in the proviso, and it 
is made to read as follows: ‘‘Provided, however, 
that there shall be no right of review of such 
order in any habeas corpus proceeding to test 
the validity of a warrant of removal.’’ 

It is a cannon of construction that ordinary 
words should be given their ordinary meaning 
and technical words their technical meaning. 
When we speak of the right of appeal, we do 
not ordinarily refer to the jurisdiction of a 
court to hear and determine the gase. In com- 
mon speech, the mind of the hearer of such 
words is directed to the right of an unsuccess- 
ful litigant to invoke the jurisdiction of a higher 
court for the purpose of correcting an alleged 
injustice. It is a right which may be waived or 
become extinct by lapse of time. It is not a 
vested right, because it may be abolished before 
it is exercised; nor is there any vested right to 
have the court review the case after its juris- 
diction has been invoked. Courts may dismiss 
an appeal without hearing the case on the merits 
and the Congress may abolish the jurisdiction 
of courts in pending cases, but no human agency 
can take away the right of appeal which has 
been properly exercised. It is a right which has 
become an accomplished fact, and, like the 
grace of a day that is gone, can never be taken 
away. In U. 8S. v. Goodwin, 7 Cranch 110, Chief 
Justice Ellsworth is quoted as follows: ‘‘An 
appeal is a civil law process, and removes a 
cause entirely, subjecting the law and facts to 
a review and re-trial.”’ 

The removal of a cause from a court of inferior 
to one of superior jurisdiction for the purpose 
of obtaining a review and retrial is a matter of 
practice. Speaking for this court, Judge Sibley 
said: ‘‘Statutes regulating appeals are remedial 
and should have a liberal construction in fur- 
therance of the right of appeal.’’ In re Hurley 
Mercantile Co., 56 F. (2) 1023, 1025. See, also, 
Appeal and Error, 2 R. C. L. 6. 

In U.S. v. St. Louis Railway Co., 270 U. S. 1, 
Mr. Justice Brandeis said: ‘‘That a statute shall 
not be given retroactive effect unless such con- 
struction is required by explicit language or by 
necessary implication is a rule of general appli- 
cation. It has been applied by this court to 
statutes governing procedure, United States Fi- 
delity & Guaranty Co. v. United States, 209 U. S. 
306; and specifically to the limitation of actions 
under another section of the Transportation Act, 
1920. Fullerton-Krueger Lumber Co. v. North- 
ern Pacific Ry. Co., 266 U. S. 435.”’ 

In Foster v. Missouri, etc., 37 S. W. (2) 450, 
the statute was repealed under which writ of 
error was granted. In overruling a motion to 
dismiss, the court said: 

“The proceeding under review was initiated 
under, and its disposition must be governed by, 
the act providing pensions for the deserving 
blind, as passed in 1923. Laws 1923, page 302 
et seq. In 1925, section 9 of the act was re- 
pealed and a new section enacted in lieu of it. 
Laws 1925, pp. 316, 317, now section 8901, Rev. 
St. 1929. Under its provision any person ag- 
grieved by the action of the Commission for 
the Blind may appeal to the circuit court, where 
a trial de novo shall be had ‘and the judgment 
rendered thereupon shall be final.’ In other 
words, such judgments are not now reviewable 
on appeal or writ of error. But as the writ of 
error in this case was sued out before the act 
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of 1925 went into effect, it must be proceeded 
with in all respects in accordance with the law 
as it stood prior to the change. Section 658, 
Rev. St. 1929.” 


In Kepler v. Rinehart, 70 N. E. 806, the Su- 
preme Court of Indiana said: 


“As a general rule, the right of appeal is 
governed by the law applicable thereto in force 
when the final judgment is rendered and, unless 
it is evident from the terms of a statute which 
gives, modifies, or takes away the right of ap- 
peal that it was intended to have a retrospective 
effect, it has no application to causes in which 
final judgment was rendered prior to the time 
such act took effect.’’ 


In Goode v. Keel, 116 Pac. 777, the Supreme 
Court of Oklahoma declared: 


“It is a rule of statutory construction that all 
statutes are to be construed as having a pro- 
spective operation unless the purposes and 
intention of the Legislature to give them a retro- 
spective effect is expressly declared, or is nec- 
essarily implied from the language used. 36 
Cyc. 1205. In every case of doubt the doubt 
must be resolved against the retrospective 
effect.”’ 

See, also, Catterline v. Bush, 59 Pac. 706; 
Salisbury v. LaFitte, 115 Pac. 533. 

The intention of Congress to cut off a hearing 
on appeal, in a pending cause involving human 
liberty should be plain before the court refuses 
to hear and determine the merits. No such in- 
tention having been manifested by the language 
of the act in question, I think the motion to 
dismiss should be overruled. 


[155,203] United States, ex rel. O. H. Carlisle, v. M. Frank Hammond, United 
States Marshal for the Southern District of Texas. 


United States Circuit Court of Appeals, Fifth Circuit. Decided December 9, 1938, 


Appeal from the United States District Court, Southern District of Texas. 


Appeal may not be allowed under the Act of March 3, 1887, from judgments under 
the anti-trust laws remanding causes removed from state courts and a decision rendered 
upon the merits of an appeal from an order of remand filed prior to the effective date of 
the Act affords no basis for the allowance of appeals where the prohibition of the statute 


is applicable. 


SrBLEy and HutcHeEson, Circuit Judges, concur; HormeEs, Circuit Judge, dissents. 


SIBLEY, Circuit Judge: The new matter 
in the motion for rehearing is the course 
of the decisions when the appeal from a 
judgment remanding a case removed from 
a state court which was permitted by Sec- 
tion 5 of the Act of March 3, 1875, 18 
Stats. 470, was discontinued by the Act of 
March 3, 1887, 24 Stats. 553. In Sherman 
v. Grinnell, 123 U. S. 679, the order of re- 
mand was made before the Act of 1887 
went into effect, but the writ of error was 
taken after. The writ was dismissed. Chi- 
cago, B. & Q. R. R. Co. v. Gray, 131 U. S. 
396, presented a similar situation with a 
like result. But in Rosenthal v. Coates, 148 
U. S. 142, decided in 1893, we are told that 
the appeal was taken three days before the 
Act of 1887 went into effect, and was de- 
cided on the merits. No motion to dismiss 
it was made, and no opinion was expressed 
on the effect of the Act of 1887 upon the 


appeal pending at its passage. The Act of 
1887 did not in terms abolish such appeals, 
nor’ destroy the right of appeal. Its pro- 
vision was: ‘‘No appeal or writ of error 
from the decision of the Circuit Court so 
remanding such cause shall be allowed.” 
An appeal that had already been allowed 
before the Act was passed would seem not 
affected under this language. There was in 
addition, however, in Section 6 an express 
repeal of the appeal provision of the Act 
of March 3, 1875, which in Sherman uv. 
Grinnell, supra, was emphatically asserted 
to destroy the whole basis of the Supreme 
Court’s jurisdiction. We do not think the 
failure of the Supreme Court to question 
its own jurisdiction in the Rosenthal case 
can be taken as establishing anything to 
the contrary. 
Motion Denied, 
Hoimes, Circuit Judge, dissents. 
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[55,204] United States of America v. Jess R. Anderson, et al. 


United States Circuit Court of Appeals, Seventh Circuit. 


Decided January 17, 1939. 


Appeals from the United States District Court, Southern District of Illinois, South- 


ern Division. 


Convictions of labor union members of conspiracy to violate the Sherman Anti-Trust 
Act are sustained where the existence of a conspiracy to effect, by violence, a general 
stoppage of transportation as a strike weapon during a union jurisdictional dispute, and 
the contribution of support to the general conspiracy by the individual defendants acting 
‘n local areas, are established by substantial evidence. 


Imposition of sentences for conspiracy may not be cumulative, although the con- 
certed action has diverse illegal objects, where the conspiracy forms the basis of the 


charge. 


Evans and Sparks, Circuit Judges, and Linpiey, District Judge, concur. 


[Statement of the case] 


Sparks, Circuit Judge. On December 8, 
1936, forty-one persons, including the thirty- 
four appellants, were indicted by a United 
States Grand Jury in the Southern Division 
of the Southern District of Illinois. There 
were two separate indictments against alf 
the defendants. The first indictment, 
hereinafter referred to as the mail indict- 
ment, charged a conspiracy under section 
37 of the Criminal Code, 18 U. S. C. A. 
section 88,1 to violate section 201 of the 
Criminal Code, 18 U. S. C. A. section 324.7 

The second indictment hereinafter re- 
ferred to as the antitrust indictmeut, charged 
the violation of section 1 of the Sherman 
Anti-Trust Act, 15 U. S. C. A. section 13 
The first count of this indictrnent charged 
that the Progressive Miners of America 
were organized on or about September 2, 
1932, and immediately thereafter sought to 
prevent the operation of all coal mines 
within Illinois, by miners other than Pro- 
gressives, and to require all owners of IIli- 
nois mines to employ Progressives; that 
in order to carry out that purpose, appel- 
lants, with others, engaged in a conspiracy 
in restraint of trade, that is to say, they 
conspired to obstruct, retard, prevent, and 
interfere with the transportation in inter- 
state commerce of express, passenger and 
freight, including coal, over four specified 
railroad lines; their objects, among others, 
being to obstruct, retard and prevent the 
interstate transportation of coal mined and 


1 “Tf two or more persons conspire * * * to 
commit any offense against the United States 
* * * and one or more of such parties do any 
act to effect the object of the conspiracy, each 
of the parties to such conspiracy shall be fined 
not more than $10,000, or imprisoned not more 
than two years, or both.” 

2‘‘Whoever shall knowingly and willfully 
obstruct or retard the passage of the mail, or 
any * * * carrier, or car * * * or other con- 
veyance * * * carrying the same, shall be fined 
not more than $100, or imprisoned not more 
than six months, or both.’’ 
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handled by non-Progressives, and to pre- 
vent such transportation, by intimidating 
such operators, miners and railroad em- 
ployees by damaging and destroying rail- 
road property, equipment and _ personal 
property, thus rendering such transpor- 
tation more hazardous. 

Count 2 of this indictment averred the 
same facts with respect to foreign com- 
merce. Both counts alleged that in carry- 
ing out the conspiracy appellants bombed 
and burned railway bridges, lines, trucks, 
trains, freight and motor cars. 

The court overruled appellants’ amended 
motions to quash, and pleas of not guilty 
were interposed. It denied appellants’ mo- 
tion, filed nine days before trial, for leave 
to withdraw their pleas of not guilty in 
order to interpose a demurrer to the indict- 
ments. It denied appellants’ motion for a 
bill of particulars under the mail indict- 
ment, and granted in part and denied in 
part a like motion addressed to the anti- 
trust indictment. On the Government’s 
motion the actions were consolidated for 
trial; appellant Gent’s motion for a sepa- 
rate trial was denied, and appellants’ mo- 
tion to require the Government to elect the 
count of the consolidated indictments upon 
which it would rely was overruled, and 
it was not again renewed. No exceptions 
were saved to any of these rulings except 
to the court’s denial of leave to with- 
draw pleas of not guilty in order to inter- 
pose demurrers. 


3 “Every * * * conspiracy, in restraint of trade 
or commerce among the several States, or with 
foreign nations, is declared to be illegal. Every 
person who shall * * * engage in any such 
combination or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding 
$5,000, or by imprisonment not exceeding one 
year, or by both said punishments, in the dis- 
cretion of the court.’’ 
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[Conviction in lower court] 


The jury returned a verdict of guilty as 
to all appellants on all counts, and the 
court entered judgment in accordance with 
the verdict, that is to say, on each of the 
two counts of the antitrust indictment, 
there was a sentence of imprisonment for 
a term of one year and a fine of $5,000. 
On the mail indictment there was a sen- 
tence of imprisonment for a term of two 
years and a fine of $10,000, and the sen- 
tences were to run consecutively. 

The record in the case is voluminous and 
it is neither practical nor necessary to ex- 
cerpt it at length. [Here the Court reviews 
the transfer in affiliation of certain mem- 
bers of the United Mine Workers of Amer- 
ica, which had a closed shop contract with 
the mine operators, to the Progressive 
Miners of America and the bombings and 
other violence which resulted from enforce- 
ment of the existing collective agreement 
after the jurisdictional cleavage. ] 


[Substantial evidence of conspiracy] 


A recital and discussion of the evidence 
in this case would serve no good purpose, 
and would extend the limits of the opinion 
beyond the bounds of reasonable propriety. 
It is sufficient to say that a reading of the 
entire record is quite convincing that the 
existence of a conspiracy as charged in 
both indictments is supported by substan- 
tial evidence, and we can not disturb the 
finding of the jury in this respect. Whether 
all the appellants were parties to the con- 
spiracy within the meaning of the law is a 
matter we will discuss later in this opinion. 
We are convinced, however, that the Pro- 
gressive Union was the perpetrator and abet- 
tor of the entire program. 


[Conspiracy to effect general stoppage] 


It is contended by appellants that the 
three areas of operations, and the times 
and manners of the activities in each, con- 
clusively show that the depredations in each 
were unrelated to the others,- hence they 
urge that the participants in one area were 
not the same as those in the other areas 
and can not be held accountable therefor. 
However, the theory of the indictments is 
that the operations in each area were a 
part of the larger conspiracy which in- 
cluded all, and had one common purpose, 
viz: to stop production of the mines by 
stopping the railroad transportation in each 
area. There was substantial evidence to 
support this theory, and the verdict in this 
respect is binding upon us. We think there 
was no variance between the averments of 
the indictments and the proof. It is quite 
true that all of the appellants did not actu- 
ally participate in the commission of each 


offense in all the areas, or all of the of- 
fenses in any one area, nor did they con- 
certedly agree that each particular offense 
in any One or more areas should be com- 
mitted. However, each contributed a ma- 
terial part in carrying out the general plan 
of stopping production in all the areas by 
doing his part in his home area, or where 
he was assigned for that purpose. The 
general plan was plainly described by de- 
fendant Keck, who was secretary and treas- 
urer of the Progressive Union from 1932 
to February 1935, and president of that 
Union from the latter date until February 
1937. His official residence was at the head- 
quarters in Gillespie, and in early February, 
when asked by a member of the Franklin 
County Strike Committee what the policy 
of the organization was for striking miners, 
he replied that he had one of two things 
to do—discontinue the strike or stop pro- 
duction of the mines, and that he had no 
intention of calling the strike off. This 
policy was certainly consistent with what 
had transpired in-all the areas prior to that 
time, and was faithfully carried out after- 
wards in the Springfield and Franklin 
County areas. The record is replete with 
evidence of acquaintanceship and frequent 
contacts of the leaders of all the districts; 
the furnishing of dynamite by those in 
charge of the Progressive headquarters at 
Gillespie; the finding of unexploded dyna- 
mite of the same kind, and other materials 
such as fuses, wire and batteries at the 
scenes of bombings or attempted bomb- 
ings; and the pertinent testimony of wit- 
nesses as to what they saw and heard 
leaves no doubt in our minds that the evi- 
dence was quite substantial to support the 
charge of a general conspiracy as described 
in the indictments. 

[Convictions under the mail indictment 
are affirmed where, although no express 
agreement to cause interference is shown, 
defendants-appellants by conspiring to cause 
a general stoppage of railroad transporta- 
tion are presumed to have intended the 
resulting interference with the mails.] 


[Affirmative showing of withdrawal from 

conspiracy required] 

Appellants Newman, Lowe and Stewart 
contend that the court erred in not direct- 
ing a verdict as to them because all of their 
proved activities admittedly occurred more 
than three years prior to the return of the 
indictments. It was charged and proved by 
substantial evidence that the conspiracy 
was a continuing one, and the same evi- 
dence was relied upon to support both in- 
dictments. This contention is without 
merit under the ruling in Hyde v. United 
States, 225 U. S. 347, and Boyle v. United 
States, 259 Fed. 803. In the latter opinion 
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it is said: “While the parties entering into 
such unlawful combination might have 
withdrawn from such combination and 
thereby have relieved themselves from fur- 
ther liability, and the statute of limitations 
would have begun to run from the time of 
such withdrawal, yet it required some af- 
firmative act on the part of the conspira- 
tors to avoid the liability which their entry 
into the combination created.” Here there 
was no affirmative act which in any manner 
indicated a withdrawal, and there was no 
error in denying a directed verdict for these 
three appellants. 


[Refusal of directed verdicts not error] 


It is further contended by appellants that 
the court erred in overruling their joint and 
several motions for a directed verdict as to 
each indictment for lack of competent evi- 
dence. These motions in effect deny the 
existence of substantial evidence to support 
either indictment. From what we have said 
it is obvious that this contention must fail 
as to the existence and purpose of a con- 
spiracy as alleged, and we are concerned 
now with the question whether appellants 
or any of them were participants therein. 
What amounts to guilty participation in a 
conspiracy is quite fully. discussed in Allen 
v. United States, 4 F. 2d 688, and Marino v. 
United States, 91 F. 2d 691, and it is unnec- 
essary to repeat the principles therein enun- 
ciated. A perusal of this record convinces 
us that there was substantial evidence from 
which the jury was warranted in concluding 
that each appellant was a party to, and 
knowingly participated in the conspiracy. 
Much is said by appellants about incredible 
witnesses and untrustworthy evidence, but 
counsel must know that with these ques- 
tions we are not permitted to concern our- 
selves. There was no error in overruling 
the motions for directed verdicts. 


[Provocation no defense] 


Appellants further insist that the court 
erred in not admitting evidence of other 
bombings, burnings, use of firearms, and 
the killing of a Progressive miner, by per- 
sons other than Progressives. These inci- 
dents offered in evidence were, in the court’s 
Opinion, unconnected with the depredations 
charged against appellants, and he remarked 
that if-they were able to assure the court 
that the incidents were thus connected he 
would admit the testimony, to which appél- 
lants’ counsel responded that he was unable 
to give that assurance. Under these circum- 
stances they were properly excluded. It is 
now urged for the first time by appellants 
that such incidents tended to show provoca- 
tion by others for retaliatory acts upon the 
part of appellants. This, if true, would not 
constitute a defense. 
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[Admissibility of union publication] 


It is further contended by appellants that 
the court erred in admitting as evidence 
Government’s Exhibit 221, an article which 
appeared in the Progressive Miner on June 
23, 1933. [A reprint of the publication, is- 
sued as a statement of policy of the 
Progressive Miners of America, is appended 
to the decision in a foot note.] This pub- 
lication is a weekly newspaper published in 
Illinois for the members of the Progressive 
Miners organization, and purported to be 
the “Voice of the Rank and File of the 
Progressive Miners of America.” It had 
been published regularly under the super- 
vision of the executive officials of the Un- 
ion since September 16, 1932, and the exhibit 
was published by the editor under the direc- 
tion of the Executive Board, which con- 
sited of seven members, two of whom, 
McGill and Evans, are appellants. It is 
quite true that the appellants who testified 
concerning this matter denied having au- 
thorized or read the article before its publi- 
cation, or that they approved or ratified it 
afterwards. There is substantial evidence, 
however, that appellants McGill and Evans 
authorized the publication, as members of 
the Executive Board, and the evidence in 
this record is quite convincing that the ac- 
tivities of all the appellants, whenever they 
occurred, were quite consistent with the 
principles set forth in the publication. Many 
of these activities occurred after the publi- 
cation, and as to them there can.be no 
doubt that the exhibit was properly admit- 
ted. We are convinced that it was properly 
admitted against all. From the cases above 
referred to it seems to be well settled that 
knowledge on the part of individual conspir- 
ators is a matter of inference from the facts 
proved. Itis not necessary that one be fully 
informed as to the scope of the conspiracy 
in order to justify an inference of knowl- 
edge on his part. The question is, did he 
join the others with a knowledge of the 
purposes and objects of the conspiracy. He 
may not know all the conspirators, yet if 
he knows there is a conspiracy, and has 
knowledge of its objects, he adopts as his 
own the past and future acts of all the other 
conspirators, and this is true, unless he 
withdraws, even though the subsequent ac- 
tivities of the conspirators are extended be- 
yond his original purpose and intent. In 
support of the contention that the publica- 
tion was improperly admitted, appellants 
rely upon United Mine Workers v. Coronado 
Co., 259 U. S. 344, and analogous cases. In 
the Coronado case the court held that com- 
munications from outsiders, and editorials 
published in the United Mine Workers 
Journal giving accounts of past occurrences, 
and representing that the troubles were due 
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to the aggression of the armed guards of 
the mine owners, and that the action of the 
union men was justified, did not constitute 
such a ratification by the Board or the 
president as to make the International Un- 
ion liable for what had been done. We think 
the case is not in point. There the question 
of admissibility of evidence was not in is- 
sue. Here there was positive substantial 
evidence that the Board authorized the pub- 
lication. 


[Admissibility of testimony not error] 


Appellants assign as error the admission 
of the testimony of certain witnesses. The 
record does not disclose that any defendant 
saved an exception to any of these rulings. 
Counsel for appellants state that by con- 
sent of court they presented a “blanket ex- 
ception” to all such rulings, although they 
do not refer us to that part of the record 
where it may be found, and we are unable 
to find such an order. However, we have 
considered each of these assignments and 
we are convinced that the ruling in each in- 
stance was proper. 


[Denial of separate trials not prejudicial] 


The court’s denial of appellants’ motion 
to set aside their pleas of not guilty and to 
permit them to file demurrers to the indict- 
ments was a matter largely in the discre- 
tion of the court and under the circumstances 
we think that discretion was not abused. 
The same may be said with respect to the 
consolidation of the cases for trial, and the 
denial of a separate trial to any one defend- 
ant. Each of the indictments, and each of 
the two counts of the antitrust indictment 
was based upon precisely the same facts, 
and we perceive no just reason why both 
indictments and all the defendants should 
not be tried at the same time and by the 
same jury. 


[Cumulative sentences erroneous] 


It is also contended by appellants that 
the court erred in the imposition of cumu- 
jative sentences, and we think this conten- 


tion must prevail. There was but one 
conspiracy and its primary object was to 
stop the transportation of coal. However, 
as appellants are presumed to have intended 
the natural consequences of their acts, the 
objects of their conspiracy became diverse 
by implication, for interference with both 
interstate and foreign commerce, as well as 
the United States mails followed as a nat- 
ural consequence. In Frohwerk v. United 
States, 249 U. S. 204, Mr. Justice Holmes 
said that, “The conspiracy is the crime, and 
that is one, however: diverse its objects.” 
This related to the question whether a 
count was duplicitous, and it may be that 
it was dictum, but we think the principle 
is sound as applied to the facts here. This 
does not mean that both indictments were 
not properly pleaded, as a precautionary 
matter, but we can not believe that Con- 
gress intended to permit the accumulation 
of sentences upon diverse objects of a con- 
spiracy where there was but one conspiracy 
and the evidence supporting each was pre- 
cisely the same. The Government concedes 
that the precise question has not been de- 
cided by the Supreme Court, and it recog- 
nizes that many authorities support appellants’ 
contention. We are further supported in 
our conclusion by prior decisions of this 
court. Murphy v. United States, 285 Fed. 
801; Miller v. United States, 4 F. 2d. 228. 


[Conclusion] 


The judgment is affirmed as to all mat- 
ters except as to the sentence of imprison- 
ment and fines. As to these the cause is 
reversed with instructions to enter the sen- 
tence of imprisonment and fines in a man- 
ner not inconsistent with this opinion, that 
is to say the sentences of imprisonment.as 
to each appellant should run concurrently, 
and the payment of one fine by any. appel- 
lant shall be considered as payment of all 
fines assessed against such appellant, re- 
gardless of whether or not the District 
Court deems it proper under all the evi- 
dence to fix the fines and terms of impris- 
onment the same under each indictment 
and each count. 


[155,205] Interstate Circuit, Inc., Texas Consolidated Theatres, Inc., Karl Hoblit- 
zelle, et al., Appellants, v. The United States of America: Paramount Pictures Distribut- 
ing Company, Inc., Vitagraph, Inc., RKO-Radio Pictures, Inc., et al, Appellants, v. The 


United States of America. 


Supreme Court of the United States. Decided February 13, 1939, a, 
Appeals from the District Court of the United States for the Northern District of 


Texas. 
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In a suit under the Sherman Anti-Trust Act to enjoin motion picture distributors 
and exhibitors from an alleged conspiracy in restraint of trade, unanimity of action 
among distributors in requiring minimum admission prices. and prohibiting double 
features, after a written request for such action, is held to justify the inference that 
the distributors acted in concert and in common agreement in imposing the restrictions. 

Agreement is held not a necessary prerequisite to an unlawful conspiracy. It is 
held enough that, knowing that concerted action was contemplated and invited, the 
distributors gave their adherence to the scheme and participated in it. og 

Failure to call as witnesses the officers of defendant motion picture distributors who 
were in a position to know whether they had acted in pursuance of agreement is held 
persuasive that their testimony, if given, would have been unfavorable to defendants. 

Because a patentee has power to control the price at which his licensee may sell 
the patented article, it does not follow that the owner of a copyright can dictate that 
other pictures may not be shown with the licensed film or dictate the admission price 
which shall be paid for an entertainment which includes features other than the particular 
picture licensed. 5 Bits 

The fact that the restrictions may have been of a kind which any one distributor 
could have voluntarily imposed does not legalize an agreement among the distributors 
to impose such restrictions, which operate as a calculated restraint upon the distribution 
and use of copyrighted films moving in interstate commerce. 

An agreement illegal because it suppresses competition is held not any less so 
because the competitive article is copyrighted. The fact that the restraint is made 
easier or more effective by making the copyright subservient to the contract does not 


relieve it of illegality. 


Mr. Justice Stone delivered the opinion of the Court. 


[Statement of the case] 


This case is here on appeal under §2 
of the Act of February 11, 1903, 32 Stat. 
823, 15eUy Se (Gr8:29) Vande Ss 238m orethe 
Judicial Code, as amended by the Act of 
February 13, 1925, 43 Stat. 936, 938, 28 
U. S. C. §345, from a final decree of the 
District Court for northern Texas restrain- 
ing appellants from continuing in a com- 
bination and conspiracy condemned by the 
court as a violation of §1 of the Sherman 
Anti-Trust Act, 26 Stat. 209, 15 U. S. C. 
§ 1, and from enforcing or renewing certain 
contracts found by the court to have been 
entered into in pursuance of the conspiracy. 
20 F. Supp. 868. Upon a previous appeal 
this Court set aside the decree and remanded 
the cause to the District Court for further 
proceedings because of its failure to state 
findings of fact and conclusions of law as 
required by Equity Rule 70%. 304 U. S. 
55. The case is now before us on findings 
of the District Court specifically stating 
that appellants did in fact agree with each 
other to enter into and carry out the con- 
tracts, which the court found to result in 
unreasonable and therefore unlawful re- 
straints of interstate commerce. 


[Business of appellants] 


Appellants comprise the two groups of 
defendants in the District Court. The 
tnembers of one group of eight corporations 
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which are distributors of motion picture 
films, and the Texas agents of two of them, 
are appellants in No. 270. The other group, 
corporations and individuals engaged in 
exhibiting motion pictures in Texas, and 
some of them in New Mexico, appeals in 
No. 269. The distributor appellants are 
engaged in the business of distributing in 
interstate commerce motion picture films, 
copyrights on which they own or control, 
for exhibition in theatres throughout the 
United States. They distribute about 75 
per cent of all first-class feature films ex- 
hibited in the United States. They solicit 
from motion picture theatre owners and 
managers in Texas and other states ap- 
plications for licenses to exhibit films, and 
forward the applications, when received 
from such exhibitors, to their respective 
New York offices, where they are accepted 
or rejected. If the applications are ac- 
cepted, the distributors ship the films from 
points outside the states of exhibition to 
their exchanges within those states, from 
which, pursuant to the license agreements, 
the films are delivered to the local theatres 
for exhibition. After-exhibition the films 
are reshipped to the distributors at points 
outside the state. 


_ The exhibitor group of appellants con- 
sists of Interstate Circuit, Inc., and Texas 
Consolidated Theatres, Inc., and Hoblitzelle 
and O’Donnell, who are respectively presi- 
dent and general manager of both and in 
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active charge of their business operations. 
The two corporations are affiliated with 
each other and with Paramount Pictures 
Distributing Co., Inc., one of the distrib- 
utor appellants. 

Interstate operates forty-three first-run 
and second-run motion picture theatres, 
located in six Texas cities. It has a com- 
plete monopoly of first-run theatres in 
these cities, except for one in Houston 
operated by one distributor’s Texas agent. 
Jn most of these theatres the admission 
price for adults for the better seats at 
night is 40 cents or more. Interstate also 
operates several subsequent-run theatres 
in each of these cities, twenty-two in all, 
but in all but Galveston there are other 
subsequent-run theatres which compete 
with both its first- and subsequent-run 
theatres in those cities. 

Texas Consolidated operates sixty-six 
theatres, some first- and some subsequent- 
run houses, in various cities and towns in 
the Rio Grande Valley and elsewhere in 
Texas and in New Mexico. In some of 
these cities there are no competing theatres, 
and in six leading cities there are no com- 
peting first-run theatres. It has no theatres 
in the six Texas cities in which Interstate 
operates. That Interstate and Texas Con- 


1A first-run theatre is one in which a picture 
{s first exhibited in any given locality. A sub- 
sequent-run theatre is one in which there is a 
subsequent exhibition of the same picture in the 
same locality. 


2 Payments of license fees by Interstate to 
distributor appellants in the 1934-35 season ag- 
gregated $1,077,819.58. Payments by all other 
exhibitors operating theatres in the same 
cities aggregated $369,594.72. Texas Consolidated 
payments for the same period aggregated 
$594,863.68. All other exhibitors operating in 
the same cities paid $47,928.22. 


8 “INTERSTATE CIRCUIT, INC., 
Majestic Theatre Building, 
Dallas, Texas. 
July 11, 1934. 
Messrs.: J. B. Dugger, Herbert MacIntyre, Sol 
Sachs, C. E. Hilgers, Leroy Bickel, J. B. 
Underwood, E. S. Olsmyth, Doak Roberts. 


Gentlemen: 

On April 25th, the writer notified you that in 
purchasing product for the coming season 34-35, 
{t would be necessary for all distributors to 
take into consideration in the sale of subsequent 
runs that Interstate Circuit, Inc., will not agree 
to purchase produce to be exhibited in its ‘A’ 
theatres at a price of 40¢ or more for night 
admission, unless distributors agree that in 
selling their product to subsequent runs, that 
this ‘A’ product will never be exhibited at any 
time or in any theatre at a smaller admission 
price than 25¢ for adults in the evening. 

In addition to this price restriction, we also 
request that on ‘A’ pictures which are exhibited 
at a night admission price of 40¢ or more—they 


solidated dominate the motion picture 
business in the cities where their theatres 
are located is indicated by the fact that 
at the time of the contracts in question 
Interstate and Consolidated each contrib- 
uted more than 74 per cent of all the 
license fees paid by the motion picture 
theatres in their respective territories to 
the distributor appellants.” 


[Letter requesting agreement] 


On July 11, 1934, following a previous 
communication on the subject to the eight 
branch managers of the distributor appel- 
lants, O’Donnell, the manager of Interstate 
and Consolidated, sent to each of them a 
letter’ on the letterhead of Interstate, each 
letter naming all of them as addressees, 
in which he asked compliance with two 
demands as a condition of Interstate’s con- 
tinued exhibition of the distributors’ films 
in its ‘A’ or first-run theatres at a night 
admission of 40 cents or more. One de- 
mand was that the distributors “agree that 
in selling their product to subsequent runs, 
that this ‘A’ product will never be exhibited 
at any time or in any theatre at a smaller 
admission price than 25¢ for adults in the 
evening”. The other was that “on ‘A’ pic- 


shall never be exhibited in conjunction with 
another feature picture under the so-called pol- 
icy of double-features. 

At this time the writer desires to again remind 
you of these restrictions due to the fact that 
there may be some delay in consummating al! 
our feature film deals for the coming season, 
and it is imperative that in your negotiations 
that you afford us this clearance. 

In the event that a distributor sees fit to sell 
his product to subsequent runs in violation of 
this request, it definitely means that we cannot 
negotiate for his product to be exhibited in our 
‘A’ theatres at top admission prices. 

We naturally, in purchasing subsequent runs 
from the distributors in certain of our cities, 
must necessarily eliminate double featuring and 
maintain the maximum 25¢ admission price, 
which we are willing to do. 

Right at this time the writer wishes to call 
your attention to the Rio Grande Valley situa- 
tion. We must insist that all pictures exhibited 
in our ‘A’ theatres at a maximum night admis- 
sion price of 35¢ must also be restricted to sub- 
sequent runs in the Valley at 25¢. Regardless 
of the number of days which may intervene, we 
feel that in exploiting and selling the distrib- 
utors’ product, that subsequent runs should be 
restricted to at least a 25¢ admission scale. 

The writer will appreciate your acknowledg- 
ing your complete understanding of this letter. 

Sincerely, 
(Signed) R. J. O’DONNELL.”’ 
4A Class ‘A’ picture is a ‘feature picture” 
having five reels or more of film each approxi- 
mately 1,000 feet in length, shown in theatres 
of the specified Texas cities charging 40 cents or 
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tures which are exhibited at a night admis- 
sion of 40¢ or more—they shall never be 
exhibited in conjunction with another fea- 
ture picture under the so-called policy of 
double features”. The letter added that 
with respect to the “Rio Grande Valley 
situation”, with which Consolidated alone 
was concerned, “We must insist that all 
pictures exhibited in our ‘A’ theatres at a 
maximum night admission price of 35¢ 
must also be restricted to subsequent runs 
in the Valley at 25¢”. 


[Customary practices] 


The admission price customarily charged 
for preferred seats at night in independently 
operated subsequent-run theatres in Texas 
at the time of these letters was less than 
25 cents. In seventeen of the eighteen 
independent theatres of this kind whose 
operations were described by witnesses the 
admission price was less than 25 cents. 
In one only was it 25 cents. In most of 
them the admission was 15 cents or less. 
It was also the general practice in those 
theatres to provide double bills either on 
certain days of the week or with any fea- 
ture picture which was weak in drawing 
power. The distributor appellants had 
generally provided in their license con- 
tracts for a minimum admission price of 
10 or 15 cents, and three of them had in- 
cluded provisions restricting double-billing. 
But none was at any time previously sub- 
ject to contractual compulsion to continue 
the restrictions. The trial court found that 
the proposed restrictions constituted an 
important departure from prior practice. 


[Conferences and agreements] 


The local representatives of the distrib- 
utors, having no authority to enter into the 
proposed agreements, communicated the pro- 
posal to their home offices. Conferences 
followed between Hoblitzelle and O’Donnell, 
acting for Interstate and Consolidated, 
and the representatives of the various dis- 
tributors. In these conferences each dis- 
tributor was represented by its local branch 
manager and by one or more superior 
officials from outside the state of Texas. 
In the course of them each distributor 
agreed with Interstate for the 1934-35 
season to impose both the demanded restric- 
tions upon their subsequent-run licensees 


in the six Texas cities served by Inter- 
state, except Austin and Galveston. While 
only two of the distributors incorporated 
the agreement to impose the restrictions in 
their license contracts with Interstate, the 
evidence establishes, and it is not denied, 
that all joined in the agreement, four of 
them after some delay in negotiating terms 
other than the restrictions and not now 
material. These agreements for the restric- 
tions—with the immaterial exceptions noted 
—were carried into effect by each of the 
distributors’ imposing them on their subse- 
quent-run licensees in the four Texas cities 
during the 1934-35 season. One agreement, 
that of Metro-Goldwyn-Mayer Distributing 
Corporation, was for three years. The 
others were renewed in the two following 
seasons and all were in force when the 
present suit was begun. 


None of the distributors yielded to the 
demand that subsequent runs in towns in 
the Rio Grande Valley served by Con- 
solidated should be restricted. One dis- 
tributor, Paramount, which was affiliated 
with Consolidated, agreed to impose the 
restrictions in certain other Texas and New 
Mexico cities. 


[Ruling of trial court] 


The trial court found that the distributor 
appellants agreed and conspired among 
themselves to take uniform action upon 
the proposals made by Interstate, and that 
they agreed and conspired with each other 
and with Interstate to impose the demanded 
restrictions upon all subsequent-run ex- 
hibitors in Dallas, Forth Worth, Houston 
and San Antonio; that they carried out the 
agreement by imposing the restrictions 
upon their subsequent-run licensees in those 
cities, causing some of them to increase 
their admission price to 25 cents, either 
generally or when restricted pictures were 
shown, and to abandon double-billing of 
all such pictures, and causing the other 
subsequent-run exhibitors, who were either 
unable or unwilling to accept the restric- 
tions, to be deprived of any opportunity 
to exhibit the restricted pictures, which 
were the best and most popular of all new 
féature pictures; that the effect of the 
restrictions upon “low-income members of 
the community” patronizing the theatres 
of these exhibitors was to withhold from 
them altogether the “best entertainment 


more for adult admission at night. Approxi- 
mately fifty per cent. of the pictures released 
by the distributor defendants in the Texas cities 
In 1934-1935 were Class ‘A’ pictures. 

5 The Metro-Goldwyn-Mayer Distributing Cor- 
poration agreement with Interstate did not in- 
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clude Houston, where it operated through a 
subsidiary a first run theatre, and where it did 
not until the 1936-1937 season license any subse- 
quent run pictures. It agreed with Interstate to 
impose the restrictions in Houston for the 1936- 
1937 season. 
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furnished by the motion picture industry;” 
and that the restrictions operated to in- 
crease the income of the distributors and 
of Interstate and to deflect attendance from 
later-run exhibitors who yielded to the 
restrictions to the first-run theatres of 
Interstate. 

The court concluded as matters of law 
that the agreement of the distributo: . with 
each other and those with Interstate to 
impose the restrictions upon subsequent- 
run exhibitors and the carrying of the 
agreements into effect, with the aid and 
participation of Hoblitzelle and O’Donnell, 
constituted a combination and conspiracy 
in restraint of interstate commerce in vio- 
lation of the Sherman Act. It also con- 
cluded that each separate agreement between 
Interstate and a distributor that Interstate 
should subject itself to the restrictions in 
its subsequent-run theatres and that the 
distributors should impose the restrictions 
on all subsequent-run theatres in the Texas 
cities as a condition of supplying them 
with its feature pictures, was likewise a 
violation of the Act. 

It accordingly enjoined the conspiracy and 
restrained the distributors from enforcing 
the restrictions in their license agreements 
with subsequent-run exhibitors* and from 
enforcing the contracts or any of them. 
This included both the contracts of Inter- 
state with the distributors and the contract 
between Consolidated and Paramount, where- 
by the latter agreed to impose the restric- 
tions upon  subsequent-run theatres in 
Texas and New Mexico served by it.. 


[Grounds of appeal] 


Appellants assail the decree of the Dis- 
trict Court upon three principal grounds: 
(a) that the finding of agreement and 
conspiracy among the distributor appel- 
lants to impose the restrictions upon later- 
run exhibitors is not supported by the 
court’s subsidiary findings or by the evi- 
dence; (b) that the several separate contracts 
entered into by Interstate with the dis- 
tributors are within the protection of the 
Copyright Act and consequently are not 
violations of the Sherman Act; and (c) 
that the restrictions do not unreasonably 
restrain interstate commerce within the 
provisions of the Sherman Act. 


The agreement among the distributors 


Although the films were copyrighted, 
appellants do not deny that the conspiracy 
charge is established if the distributors 
agreed among themselves to impose the 
restrictions upon subsequent-run exhibitors. 
Straus v. American Publishers’ Association 


231 U. S. 222; Paramount Famous Lasky 
Corp. v. United States, 282 U.S. 30. As is 
usual in cases of alleged unlawful agree- 
ments to restrain commerce, the govern- 
ment is without the aid of direct testimony 
that the distributors entered into any 
agreement with each other to impose the 
restrictions upon subsequent-run exhibitors. 
In order to establish agreement it is com- 
pelled to rely on inferences drawn from 
the course of conduct of the alleged 
conspirators. 

The trial court drew the inference of 
agreement from the nature of the proposals 
made on behaii of Interstate and Consoli- 
dated; from the manner in which they 
were made; from the substantial unanimity 
of action taken upon them by the distrib- 
utors; and from the fact that appellants 
did not call as witnesses any of the superior 
officials who negotiated the contracts with 
Interstate or any official who, in the normal, 
course of business, would have had knowl- 
edge of the existence or non-existence of 
such an agreement among the distributors. 
This conclusion is challenged by appellants 
because not supported by subsidiary find- 
ings or by the evidence. We think this 
inference of the trial court was rightly 
drawn from the evidence. In the view we 
take of the legal effect of the cooperative 
action of the distributor appellants in 
carrying into effect the restrictions im- 
posed upon subsequent-run theatres in the 
four Texas cities and of the legal effect of 
the separate agreements for the imposition 
of those restrictions entered into between 
Interstate and each of the distributors, it 
is unnecessary to discuss in great detail the 
evidence concerning this aspect of the case. 

The O’Donnell letter named on its face as 
addressees the eight local representatives of 
the distributors, and so from the beginning 
each of the distributors knew that the pro- 
posals were under consideration by the 
others. Each was aware that all were in 
active competition and that without sub- 
stantially unanimous action with respect to 
the restrictions for any given territory there 
was risk of a substantial loss of the business 
and good will of the subsequent-run and 
independent exhibitors, but that with it 
there was the prospect of increased profits. 
There was, therefore, strong motive for 
concerted action, full advantage of which 
was taken by Interstate and Consolidated in 
presenting their demands to all in a single 
document. 

There was risk, too, that without agree- 
ment diversity of action would follow. 
Compliance with the proposals involved a 
radical departure from the previous business 


*The injunction against the double feature had previously made a practice of including such 
restriction excepted from its operation two dis- a restriction in their license agreements. 


tributors, and the agent of one of them, which 
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practices of the industry and a drastic in- 
crease in admission prices of most of the 
subsequent-run theatres. Acceptance of the 
proposals was discouraged by at least three 
of the distributors’ local managers. Inde- 
pendent exhibitors met and organized a 
futile protest which they presented to the 
representatives of Interstate and Consoli- 
dated. While as a result of independent 
negotiations either of the two restrictions 
without the other could have been put into 
effect by any one or more of the distributors 
and in any one or more of the Texas cities 
served by Interstate, the negotiations which 
ensued and which in fact did result in modi- 
fications of the proposals resulted in sub- 
stantially unanimous action of the distributors, 
both as to the terms of the restrictions and 
in the selection of the four cities where they 
were to operate. 

One distributor, it is true, did not agree 
to impose the restrictions in Houston, but 
this was evidently because it did not grant 
licenses to any subsequent-run exhibitor in 
that city, where its own affiliate operated a 
first-run theatre." The proposal was unani- 
mously rejected as to Galveston and Austin, 
as was the request that the restrictions 
should be extended to the cities of the Rio 
Grande Valley served by Consolidated. We 
may infer that Galveston was omitted be- 
cause in that city there were no subsequent- 
run theatres in competition with Interstate. 
But we are unable to find in the record any 
persuasive explanation, other than agreed 
concert of action, of the singular unanimity 
of action on the part of the distributors by 
which the proposals were carried into effect 
as written in four Texas cities but not ina 
fifth or in the Rio Grande Valley. Numer- 
ous variations in the form of the provisions 
in the distributors’ license agreements and 
the fact that in later years two of them 
extended the restrictions into all six cities, 
do not weaken the significance or force of 
the nature of the response to the proposals 
made by all the distributor appellants. It 
taxes credulity to believe that the several 
distributors would, in the circumstances, 
have accepted and put into operation with 
substantial unanimity such far-reaching 
changes in their business methods without 
some understanding that all were to join, 
and we reject as beyond the range of prob- 
ability that it was the result of mere chance. 

Appellants present an elaborate argument, 
based on the minutiae of the evidence, that 
other inferences are to be drawn which ex- 
plain, at least in some respects, the unanimity 
of action both in accepting the restrictions 
for some territories and rejecting them for 
others. It is said that the rejection of Con- 
solidated’s proposal for the Rio Grande 
Valley may have been due to the fact that 


7See footnote 5S. 
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the demand with respect to that territory 
differed materially from that directed to the 
six Texas cities. It is urgéd that the pro- 
posal for the Valley was that all pictures 
once shown in a first-run theatre with a 35 
cents admission should not thereafter’ be 
exhibited in any city in the Valley for less 
than 25 cents admission, while the demand 
in behalf of Interstate with respect to the 
six Texas cities was that ‘A’ pictures, after 
a first-run in theatres charging 40 cents ad- 
mission or more, should not thereafter be 
exhibited in the same city for less than 25 
cents admission. But reference to the 
O’Donnell letter shows that both demands 
related to pictures shown in a first-run or 
‘A’ theatre and were not in terms limited to 
subsequent-run exhibitions in the same city 
in which the first run had occurred. The 
record discloses no reason for the distinc- 
tion taken between first-run theatres in the 
six cities charging an admission of 40 cents 
or more and those in the Valley served by 
Consolidated charging 35 cents, other than 
the fact that the cities there were smaller. 

The trial court, interpreting the letter in 
the light of the whole evidence, which 
showed unmistakably that one purpose of 
both demands was to protect first-run 
houses from competition of subsequent-run 
houses, concluded that the substance of the 
proposals in one case as in the other was 
that the restrictions upon the subsequent- 
run theatres were to be imposed only in 
the same city in which the first run had 
occurred. We agree with its conclusion, but 
in any event since the demand made by 
Interstate was phrased as broadly as that 
made by Texas Consolidated, both as to the 
kind of pictures affected and the scope of 
the restriction, we can find no basis for 
saying that one was more limited in its 
essentials than the other, or that any ex- 
planation is thus afforded of the unanimous 
acceptance of the demands of Interstate in 
four of the six cities affected by the pro- 
posal, and the unanimous rejection of the 
demand of Consolidated. In the face of this 
action and similar unanimity with respect to 
other features of the proposals, and the 
strong motive for such unanimity of action, 
we decline to speculate whether there may 
have been other and more legitimate reasons 
for such action not disclosed by the record, 
but which, if they existed, were known to 
appellants. 

The failure of the distributors to make 
any substantial changes in their business 
practices in dealing with exhibitors in 
Austin for the season 1934-35; their failure 
to unite in imposing the restriction as to 
admission prices in subsequent-run theatres 
in that city; and their failure to enter into 
the proposed restrictive agreement with 
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Interstate for Austin, are likewise unex- 
plained by any inferences to be drawn from 
the record. The facts that three of the dis- 
tributors continued their established practice 
there, as elsewhere, of placing restrictions 
against double-billing in their license con- 
tracts; that the 25 cents admission restric- 
tion appeared in the Austin license agree- 
ments of one distributor for that year; and 
that certain of the distributors included the 
restrictions in their Austin license agree- 
ments in later years, do not militate against 
this conclusion. Taken together, the cir- 
cumstances of the case which we have men- 
tioned, when uncontradicted and with no 
more explanation than the record affords, 
justify the inference that the distributors 
acted in concert and in common agreement 
in imposing the restrictions upon their 
licensees in the four Texas cities. 

This inference was supported and strength- 
ened when the distributors, with like una- 
nimity, failed to tender the testimony, at 
their command, of any officer or agent of 
a distributor who knew, or was in a position 
to know, whether in fact an agreement had 
been reached among them for concerted 
action. When the proof supported, as we 
think it did, the inference of such concert, 
the burden rested on appellants of going 
forward with the evidence to explain away 
or contradict it. They undertook to carry 
that burden by calling upon local managers 
of the distributors to testify that they had 
acted independently of the other distribu- 
tors, and that they did not have conferences 
with or reach agreements with the other 
distributors or their representatives. The 
failure under the circumstances to call as 
witnesses those officers who did have 
authority to act for the distributors and who 
were in a position to know whether they 
had acted in pursuance of agreement is itself 
persuasive that their testimony, if given, 
would have been unfavorable to appellants. 
The production of weak evidence when 
strong is available can lead only to the 
conclusion that the strong would have been 
adverse. Clifton v. United States, 4 How. 
242, 247. Silence then becomes evidence of 
the most convincing character. Runkle v. 
Burnham, 153 U. S. 216, 225; Kirby v. Tal- 
madge, 160 U. S. 379, 383; Bilokumsky v. 
Todd, 263 U. S. 149, 153, 154; Vajtauer v. 
Commissioner of Immigration, 273 U. S. 103, 
111, 112; Mammoth Oil Company v. United 
States, 275 U. S. 13, 52; Local 167 v. United 
States, 291 U. S. 293, 298. ; 

While the District Court’s finding of an 
agreement of the distributors among them- 
selves is supported by the evidence, we 
think that in the circumstances of this case 
such agreement for the imposition of the 
restrictions upon subsequent-rurt exhibitors 
was not a prerequisite to an unlawful con- 


spiracy. It was enough that, knowing that 
concerted action was contemplated and in- 
vited, the distributors gave their adherence 
to the scheme and participated in it. Each 
distributor was advised that the others were 
asked to participate; each knew that co- 
operation was essential to successful opera- 
tion of the plan. They knew that the plan, 
if carried out, would result in a restraint of 
commerce, which, we will presently point 
out, was unreasonable within the meaning of 
the Sherman Act, and knowing it, all par- 
ticipated in the plan. The evidence is per- 
suasive that each distributor early became 
aware that the others had joined. With 
that knowledge they renewed the arrange- 
ment and carried it into effect for the two 
successive years. 

It is elementary that an unlawful con- 
spiracy may be and often is formed without 
simultaneous action or agreement on the 
part of the conspirators. Schenck v. United 
States, 253 Fed. 212, 213, aff'd, 249 U. S. 47; 
Levey v. United States, 92 F. (2d) 688, 691. 
Acceptance by competitors, without previous 
agreement, of an invitation to participate in 
a plan, the necessary consequence of which, 
if carried out, is restraint of interstate com- 
merce, is sufficient to establish an unlawful 
conspiracy under the Sherman Act. East- 
ern States Lumber Association v. United 
States, 234 U. S. 600; Lawlor v. Loewe, 235 
U. S. 522, 534; American Column Co. v. 
United States, 257 U. S. 377; United States 
v. American Linseed Oil Co., 262 U. S. 371. 


The protection afforded by the Copyright 
Act to the contracts between Inter- 
state and the distributors 


e 

The decree below enjoined enforcement 
and renewal of the separate agreements be- 
tween each distributor and Interstate and 
of the contract between Paramount and 
Consolidated imposing the restrictions upon 
later-run theatres in certain cities in Texas 
and New Mexico, although the court found 
no conspiracy among the distributors to 
effect this latter restriction. Appellants 
assail this part of the decree on the ground 
that such separate agreements, if entered 
into without agreement or concert among 
the distributors, are a legitimate exercise of 
the monopoly secured to the distributors by 
their copyrights. 

Under §1 of the Copyright Act, 35 Stat. 
1075, 17 U. S. C. §1, the owners of the 
copyright of a motion picture film acquire 
the right to exhibit the picture and to grant 
an exclusive or restrictive license to others 
to exhibit it. See Manners v. Morosco, 252 
U. S. 317. Appellants argue that the dis- 
tributors were free to license the films for 
exhibition subject to the restrictions, just 
as a patentee in a license to manufacture and 
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sell the patented article may fix the price at 
which the licensee may sell it. Bement v. 
National Harrow Co., 186 U. S. 70; United 
States v. General Electric Co., 272 U. S. 476. 
That the parallel is not complete is obvious, 
Because a patentee has power to control 
the price at which his licensee may sell the 
patented article, it does not follow that the 
owner of a copyright can dictate that other 
pictures may not be shown with the licensed 
film or the admission price which shall be 
paid for an entertainment which includes 
features other than the particular picture 
licensed. Cf. Motion Picture Patents Co. v. 
Universal Film Manufacturing Co., 243 U.S. 
502; Carbice Corporation v. American Patent 
Development Corporation, 283 U. S. 27; 
Leitch Manufacturing Co. v. Barber Co., 302 
Ws $2458. 

We have no occasion now to pass upon 
these or related questions. Granted that 
each distributor, in the protection of his 
own copyright monopoly, was free to im- 
pose the present restrictions upon his 
licensees, we are nevertheless of the opinion 
that they were not free to use their copy- 
rights as implements for restraining com- 
merce in order to protect Interstate’s motion 
picture theatre monopoly by suppressing 
competition with it. The restrictions im- 
posed upon Interstate’s competitors did not 
have their origin in the voluntary act of the 
distributors or any of them. They gave 
effect to the will and were subject to the 
control of Interstate, not by virtue of any 
copyright of Interstate, for it had none, but 
through its contract with each distributor. 
Interstate was able to acquire the control 
and impose its will by force of its monopoly 
of first-run theatres in the principal cities of 
Texas and the threat to use its monopoly 
position against copyright owners who did 
not vield to its demands. The purpose and 
ultimate effect of each of its contracts with 
the distributors was to restrain its competi- 
tors in the theatre business by forcing an 
increase in their admission price and com- 
pelling them through the double feature re- 
striction to make their entertainment less 
attractive, and to preclude the distributors 
for the specified time from relaxing the 
pressure of the restrictions upon them. 

The case is not one of the mere restriction 
of competition between the first showing of 
a copyrighted film by Interstate and a sub- 
sequent showing of the same film by a 
licensee of the copyright owner. The con- 
tract, when applied to the situation existing 
in the four Texas cities, had a more exten- 
sive effect. Both Interstate’s first-run and 
second-run theatres in each of the cities 
regularly compete with the independent 
second-run theatres in those cities. Since all 
are in practically continuous operation dur- 
ing the season, competition between them 
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extends to the exhibition of films furnished 
by different distributors including those of 
copyright owners shown by independents, 
which compete with those of other copy- 
right owners shown at the same time by 
Interstate. Moreover, the provision in In- 
terstate’s contracts for the restriction against 
double billing stipulated for restraint upon 
competition with Interstate in the exhibition 
of films in the double bill in which neither 
Interstate nor the licensor had any interest 
by way of copyright or otherwise. The 
patent effect of the contract was to impose 
an undue restraint both as to admission price 
and the character of the exhibition upon 
competing theatre businesses habitually ex- 
hibiting the competitive pictures of different 
copyright owners. Through acceptance of 
its terms by the principal distributors the 
contract became the ready instrument by 
which Interstate succeeded in dominating 
the business of its competitors in the Texas 
cities. The fact that the restrictions may 
have been of a kind which a distributor 
could voluntarily have imposed, but did not, 
does not alter the character of the contract 
as a calculated restraint upon the distribu- 
tion and use of copyrighted films moving 
in interstate commerce. Even if it be 
assumed that the benefit to the distributor 
from the restrictions is one which it might 
have secured through its monopoly control 
of the copyright alone, that would not ex- 
tend the protection of the copyright to the 
contract with Interstate and to the resulting 
restraint upon the competition of its busi- 
ness rivals. 

A contract between a copyright owner 
and one who has no copyright, restraining 
the competitive distribution of the copy- 
righted articles in the open market in order 
to protect the latter from the competition, 
can no more be valid than a like agreement 
between two copyright owners or patentees. 
Straus v. American Publishers’ Association, 
supra; Paramount Famous Lasky Corp. vw. 
United States, supra; see Standard Oil Co. v. 
United States, 283 U. S. 163, 174. In either 
case if the contract is effective, as it was 
here, competition is supressed and the possi- 
bility of Its resumption precluded by force 
of the contract. An agreement illegal be- 
cause it suppresses competition is not any 
less so because the competitive article is 
copyrighted. The fact that the restraint is 
made easier or more effective by making the 
copyright subservient to the contract does 
not relieve it of illegality. Standard Sanitary 
Mfg. Co. v. United States, 226 U. S. 20. 


Unreasonableness of the Restraint 


The restrictions imposed on the subse- 
quent-run exhibitors were harsh and arbi- 
trary. As we have seen, they were forced 
upon the distributors and upon their custom- 
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ers as a result of the agreements entered 
into by Interstate with the distributors. 
Compliance with the restrictions was a 
uniform condition of exhibition of the films 
by subsequent-run theatres. There were wide 
differences in the location and character of 
the subsequent-run houses in the four Texas 
cities, which afforded basis for the corre- 
sponding differences in admission prices 
charged before the restrictions were adopted. 
Due to the practice of the distributors of 
establishing clearance periods between the 
first and each successive run, later runs are 
progressively less attractive. The poorer 
class of theatres, exhibiting the later runs, 
sometimes offered a double bill as an off- 
setting inducement for patronage. Despite 
these differences which normally affect the 
admission price that could be charged by 
subsequent-run theatres, the 25 cents ad- 
mission price was to be required of all alike, 
forcing increases in admission price ranging 
from 25 per cent. to 150 per cent. 

The trial court found that practically all of 
the later-run exhibitors who bowed to the 
restrictions would not have done so but for 
the compulsion of their need of showing the 
restricted pictures, and that the result was 
to increase the income of the distributors 
and Interstate and diminish that of the ex- 
hibitors who accepted the restrictions, by 
deflecting attendance from subsequent-run 
theatres to Interstate’s first-run theatres. 
There was no testimony that such loss was 
offset by the higher admission price of the 
second-run theatres, and there was evidence 
that some of the poorer class of second-run 
theatres suffered loss of income by yielding 
to the restrictions. Some who did not yield 
were compelled to forego exhibition of the 
distributors’ feature pictures. The effect 
was a drastic suppression of competition 
and an oppressive price maintenance, of 
benefit to Interstate and the distributors but 
injurious alike to Interstate’s subsequent- 
run competitors and to the public. 

The benefit, at such a cost does not justify 
the restraint. Eastern States Lumber As- 
sociation v. United States, supra, 613; Duplex 
Co. v. Deering, 254 U. S. 443, 468; Anderson 
v. Shipowners Association, 272 U. S. 359, 363; 
Bedford v. Stone Cutters’ Association, 274 
U. S. 37, 47. It does not appear that the com- 
petition at which they were aimed was unfair 
or abnormal. Cf. Appalachian Coals, Inc. v. 
United States, 288 U. S. 344, 363, 372. The 
consequence of the price restriction, though 
more oppressive, is comparable with the effect 
of resale price maintenance agreements, which 
have been held to be unreasonable restraints 
in violation of the Sherman Act. Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 
373: United States v. Schrader’s Son, Inc., 252 
U. S. 85. Cf. United States v. Trenton Pot- 
teries Co., 273 U. S. 392, 397, et seq. 


[Conclusion] 


We think the conclusion is unavoidable 
that the conspiracy and each contract be- 
tween Interstate and the distributors by 
which those consequences were effected are 
violations of the Sherman Act and that the 
District Court rightly enjoined enforcement 
and renewal of these agreements, as well as 
of the conspiracy among the distributors. 


A firmed. 


Mr. Justice FRANKFURTER took no part in 
the consideration or decision of this case. 


[Dissenting Opinion] 
(Charges of bill] 


Mr. Justice ROBERTS.—I think the decree 
should be reversed. The bill charges that the 
two exhibitor defendants which were under the 
same management, knowing that subsequent run 
houses in Dallas, Houston, San Antonio, Fort 
Worth, Austin, and Galveston, the largest cities 
in Texas, and in Waco, Wichita Falls, Tyler, 
Amarillo, Texas, and Albuquerque, New Mex- 
ico, could not operate without the showing of 
feature films, in order to strengthen these two 
defendants’ monopoly in first run exhibition of 
such feature films, and to monopolize the busi- 
ness of exhibiting feature films in second or 
subsequent run houses operated by them in 
those cities, conspired to notify the distributor 
defendants that, during the 1934-1935 season, 
and subsequent seasons, the latter must advise 
second and subsequent run exhibitors that such 
feature films could not be operated in second or 
subsequent run houses for less than twenty-five 
cents adult lower floor admission or as part of 
a double feature program and that, unless the 
distributor defendants would do so, the exhibit- 
ors would not maintain a night adult admission 
price of forty cents or more for the first run 
exhibitions of feature films licensed by the dis- 
tributor defendants to them. The bill charged 
that, upon receipt of advices to this effect from 
the exhibitor defendants, the distributor defend- 
ants joined in the unlawful combination and 
conspired with the exhibitor defendants to place 
such restrictions in licenses to second or subse- 
quent run exhibitors. 


[Stipulation of facts and evidence] 


The parties entered into a stipulation of facts, 
in lieu of evidence, binding upon them for the 
purposes of suit, and further agreed that any 
party might introduce additional relevant and 
material evidence bearing upon the issues ‘‘but 
not inconsistent with any fact contained in’’ the 
stipulation. Plaintiff and defendants introduced 
additional evidence. The testimony of second 
or subsequent exhibitors called as witnesses by 
plaintiff and defendants may be said to have 
been, in some respects, conflicting. The evi- 
dence offered by the plaintiff and the defendants 
with respect to the negotiations between the 
exhibitor defendants and the distributor de- 
fendants, and the conduct of the latter, was 
uncontradicted upon all points material to a 
resolution of the fact issues in the cause. 


[Findings of District Court] 
The District Court made ten findings (num- 
bered from 12 to 21, inclusive) of subsidiary or 
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evidentiary facts and based upon these specific 
findings one conclusion of ultimate fact,—that 
the distributor defendants conspired amongst 
themselves to take uniform action upon the pro- 
posals of Interstate and conspired with each 
other and with Interstate to impose the restric- 
tions requested by Interstate upon all subse- 
quent run exhibitors in Dallas, Fort Worth, 
Houston, and San Antonio. 


[Appellants’ contention] 


The appellants contend, and I think their con- 
tention is sound, that the subsidiary findings 
are insufficient to support the fact conclusion 
and that these subsidiary findings are, in a 
number of vital instances, contrary to, or un- 
supported by, the agreed statement of facts and, 
in other instances, are in the teeth of uncontra- 
dicted and unimpeached testimony. 


[Findings unsupported] 


Since this is a direct appeal from the District 
Court in an equity suit, and the findings are 
challenged, this court is bound to review them 
and to determine whether they have a proper 
basis in the evidence. I think such a review 
demonstrates the lack of support of the critical 
basic findings. No good purpose would be served 
by a detailed analysis of what I consider er- 
roneous and unsupported findings. But I am of 
opinion that the findings ought not to stand and 
that the conclusion that there was a conspiracy, 
either between the distributor defendants or 
between them and the Interstate corporation, is 
unjustified. The opinion of this court accepts 
and closely follows these findings of fact but, 
while approving the conclusion of the District 
Court, finds it unnecessary to give detailed con- 
sideration to the appellants’ challenge of the 
accuracy and sufficiency of the subsidiary find- 
ings, for the reason that it holds, as matter of 
law, on uncontradicted facts, that there were 
eight separate conspiracies unreasonably to re- 
strain trade in interstate commerce in virtue of 
the agreement of each of the distributor de- 
fendants with Interstate to impose restrictions 
on subsequent run exhibitors in certain cities. 


[Privilege of Copyright Law] 


Separately considered, I think these agree- 
ments are not conspiracies contemplated by the 
Sherman Act and the holding that they are goes 
far beyond anything this court has ever decided. 
The distributor defendants are owners of copy- 
rights on moving picture films. The copyright 
law gives them the exclusive privilege of licens- 
ing performances of the photoplays recorded. 
On the other hand, there are competing con- 
cerns whose copyrighted feature films are 
licensed for the purpose of production. In addi- 
tion, there are copyrighted films of lower classes 
well known to the trade. These lower class 
films are usually licensed to houses that charge 
lower prices for first run exhibition than those 
charged by theatres showing feature films, and 
both the feature films, second and subsequent 
run, and other films of less attraction and less 
expensively produced, are exhibited by so-called 
second run houses. The latter pay a much re- 


duced rate to obtain the feature films for exhi- 
bition in the same city after their original 
showing as feature films in_ first n houses. 
Many of the subsequent run houses charge low 
admission prices, and sometimes put on double 
bills. 

Interstate is the largest licensee of first run 
feature films in Texas. It has many more first 
run houses than any other Texas exhibitor. Its 
first run houses are in the largest cities where 
the highest admission prices can be obtained. 
The distributors are, of course, interested in the 
conservation and protection of the necessarily 
high license fees which they must obtain for 
first runs of feature pictures. These are far 
higher than those received for the second show- 
ings of the same pictures in the same city. They 


naturally have to protect themselves and their 


licensees from the destruction of the good will 
and drawing power of these feature films in 
their first runs. In an effort to accomplish this, 
by requiring minimum admission charges and 
prohibiting double billing in subsequent runs 
of feature pictures, they may, of course, nar- 
row the opportunity of second run houses to 
obtain feature pictures. 

I agree that while the Copyright Act gives a 
distributor a so-called monopoly, that monopoly 
cannot be made the cover for a conspiracy to 
restrain trade or commerce.! But I think it 
obscures the issue to use the phrase ‘‘monop- 
oly’’. What the copyright gives is much the 
same as what is conferred by the patent law.? 
The exhibition of a photoplay, were it not for 
the copyright law, would amount to a public 
disclosure and the use of the material wouid 
thereafter be open to the public. All the Copy- 
right Act does is to create a form of property 
in the literary or artistic production of the 
author or artist. The Act attaches to the prod- 
uct of his brain certain attributes of property. 
One of these is the right of exclusive use similar 
to that attaching to physical property; another 
is the right to sell the production with conse- 
quent exclusive enjoyment in the vendee; an- 
other is the right to license others to use the 
product as one might lease or bail real or per- 
sonal property. ‘The monopoly, so. called, 
amounts to no more than the attachment to the 
work of an author or composer or producer of 
motion pictures of the same rights as inhere in: 
other property under the common law. There- 
fore, the standing of the distributor defendants 
toward their customers, as respects the produc- 
tions proposed to be licensed, differs in no way 
from that of the owner of any other property 
toward those to whom he leases or licenses its 
use or sale. 


[Agreement against cut rate lawful] 


The decision of the court necessarily means 
that the owner of a product may not agree with 
an important customer that the former will not 
sell the product at a cut rate to the latter’s 
competitors in the same city in which he con- 
ducts his business. The decision leads to the 
necessary conclusion that a manufacturer whose 
skill results in the production of apparatus of 
superior quality may not, in consideration of a 
price to be paid him for the bailment of that 
apparatus to certain users in a city, contract, 


1 Straus v. American Publishers’ Assn., 23% 
U. S. 222; Paramount Famous Lasky Corpora- 
tion v. United States, 282 U. S. 30. 
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as an inducement to the users, that he will not 
bail the same apparatus at lower and destructive 
prices to his bailees’ competitors in the same 
city. I think it has never been suggested that 
an agreement of the sort mentioned, restricted 
in time and place, amounts to a conspiracy in 
unreasonable restraint of trade or commerce. 
The right to make such agreements is essential 
to the realization of the full value of the prop- 
erty. It is conceded that the distributor de- 
fendants might grant exclusive licenses to 
Interstate, and that an exclusive license to Inter- 
state would not constitute a conspiracy under 
the Sherman Act, or confer any cause of action 
on others who desired licenses in the same city; 
and this remains true however much such action 
by the licensor might injure the business of 
others seeking licenses. 


[Restrictions not unreasonable] 


I am of opinion that the restrictions in the 
licenses of second run exhibitors were not un- 
reasonable restraints of commerce under the 
Sherman Act. There is no contention that the 
action of the distributor defendants discouraged 
competition between them either for the busi- 
ness of Interstate or for that of subsequent run 
licensees. The restrictions upon the latter were 
not intended to increase license fees paid by 
them or those paid by Interstate; they were 
imposed to prevent destruction of the good will 
which made possible the continued exhibition 
of first run feature pictures and to avoid de- 
crease of the revenue from those pictures then 
and theretofore enjoyed under licenses to Inter- 
state and other first run feature exhibitors. The 
reasonableness of the restrictions must be judged 
by the situation of the industry and the pro- 
priety of its protection from practices which 
would seriously injure it.2 The question always 
is whether an agreement unduly restrains com- 
petition and, in applying this test, consideration 
must be given both to the intent and effect of 
the agreement in the light of realities. 


[Clearance without agreement lawful] 


It is settled that the proprietor of a copyright 
may grant an exclusive license; that is, may 
covenant with his licensee that he will not 
license anyone else, as the owner of a patent 
may grant a similar exclusive license to make 
or sell the patented article.‘ It is settled that 
the distributor defendants could lawfully stipu- 
late with their licensees, whether first run or 
subsequent run, as to the admission price to be 
paid by patrons and that, so to do, would not 
be a violation of the Sherman Act.® But it is 
said that if, in order to protect its earnings 
from first run licenses by enabling its licensees 
to pay the demanded consideration, the distrib- 
utor agrees to restrict in anywise the exhibition 
of the same feature by a subsequent run ex- 
hibitor he has violated the Anti-Trust Law. In 


3 Appalachian Coals, Inc. v. United States, 288 
U. S. 344, 358, 359, 360, 362. Compare Chicago 
Board of Trade v. United States, 246 U. S. 231, 
238. 

4 Manners v. Morosco, 252 U. S. 317; Bement 
v. National Harrow Co., 186 U..S. 70. 

5 United States v. General Electric Co., 272 
U. S. 476, 488-490; Standard Oil Co. v. United 
States, 283 U. S. 163, 179. 


the nature of things this cannot be true. The 
record discloses that the distributors have al- 
ways provided a so-called ‘‘clearance’’ between 
the first run and subsequent runs of feature 
pictures. By this is meant that the distributors 
refuse to license a subsequent run theatre to 
show such a feature until the expiration of a 
given number of days or months after the pic- 
ture has been shown in a first run house. This 
is a perfectly natural procedure and one obvi- 
ously required to protect the value of the first 
run license. Under the decision here, however, 
if a distributor should agree with a first run 
house that if it will contract for a given feature 
picture at a given price the distributor will 
impose a clearance on second run houses this 
would be a conspiracy in restraint of trade. 
Other restrictions tending to preserve the value 
of the first exhibition of a feature picture such 
as those challenged in this case are just as 
necessary and I suppose, in the absence of 
agreement would be held just as lawful as the 
restriction known as a clearance. 

The opinion of the court recognizes that a 
distributor may lawfully agree that its exhibitor 
licensee shall have the exclusive right to exhibit 
a copyrighted play but condemns the agreements 
here in controversy although a much less drastic 
restraint respecting licenses to subsequent run 
exhibitors results from the provision for licenses 
with a restriction as to price and as to double 
billing. 


[Protection of property rights lawful] 


Once the property rights conferred by the 
Copyright Law are recognized it must follow 
that the principles governing the right to use, 
sell, or turn to account other forms of property 
are equally applicable here. We have often held 
that a contract containing a covenant in re- 
straint of trade is valid if the restraint is rea- 
sonably necessary for the protection of the right 
granted by the owner of the property. Exam- 
ples of such lawful contracts are those by which 
the vendor of a business sold as a going concern 
agrees that for the protection of its value he 
will for a period of years refrain from engaging 
in the same business in a prescribed territory ;¢@ 
and those by the vendor with the vendee of an 
article to be used in business or trade that it 
shall not be used so as to interfere with the 
vendor’s business; 7? which are held not to offend 
the Sherman Act if the prohibition has a rea- 
sonable relation to the value of the business of 
the vendor. 


[Knowledge of acts of others] 


The Government stresses the fact that each 
of the exhibitors must have acted with knowl- 
edge that some or all of the others would grant 
or had granted Interstate’s demand. But such 
knowledge was merely notice to each of them 
that if it was successfully to compete for the 


6 Cincinnati Packet Co. v. Bay, 200 U. S. 179; 
Oregon Steam Navigation Co. v. Winsor, 20 
Wall. 64, 67. 

1 Fowle v. Park, 131 U. S. 88; Board of Trade 
v. Christie Grain & Stock Co., 198 U. S. 236, 250, 
252; Moore v. New York Cotton Hxachange, 270 
U. S. 593; United States v. General Electric Co., 
272 U. S. 476; United States v. Addyston Steel 
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first run business in important Texas cities it 
must meet the terms of competing distributors 
or lose the business of Interstate. It could 
compete successfully only by granting exclusive 
licenses to Interstate and injuring subsequent 
run houses by refusing them licenses,—a course 
clearly lawful,—or by doing the less drastic 
thing of agreeing to protect the good will of 


its pictures by putting necessary and not se- 
verely burdensome restrictions upon subsequent 
run exhibitors, which I think equally lawful. 


[Concurring justices] 


Mr. Justice MCREYNOLDS and Mr. 
Justice BUTLER join in this opinion. 
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Decided February 16, 1939 


Petition to review an order of the Federal Trade Commission. 


The Federal Trade Commission is without authority to order the discontinuance 
of price differentials between goods sold to a mail order system and goods purchased by 
independent dealers where the differentials are reasonably based on quantity, and findings 
of fact, that the differentials are improperly based and constitute discrimination within 
the prohibition of the Clayton Act, are not conclusive in the absence of a recognized 
standard for the appraisal of discriminations on account of quantity without relation to 


savings in cost. 


Setting aside Federal Trade Commission order in Dkt. 2116. 


Before Hicks, Stmons and HAmixton, 
dissenting. 


[Counsel] 


Argued by: Grover Higgins, Cleveland, Ohio. 

On Brief: Newton D. Baker, Grover Higgins, 
Chapman Rose, Cleveland, Ohio; for the Peti- 
tioner. 


Argued by P. B, Morehouse, E, F. Haycraft, 
Washington, D. C. 


On Brief: W. T. Kelly, Martin A. Morrison, 
Everett F. Haycraft, Pgad B. Morehouse, James 
W. Nichol, Washington, D. C.; for the Re- 
spondent. 

[Statement of the case] 


Stmons, Circuit Judge. The cease and 
desist order sought to be reviewed charges 
the petitioner with violation of §2 of the 
Clayton Act by discriminating in the price 
of tires between those sold in interstate 
commerce to Sears, Roebuck & Corapany 
on the one hand and to dealers on the other, 
with the effect of lessening competition and 
tending to create a monopoly in their man- 
ufacture and distribution. 


{History of the proceedings] 


The case is here for the second time. At 
the first hearing, upon learning that the 
offending practices of the petitioner which 
led to the order had been discontinued 
under compulsion of the amendment to §2 
of the Clayton Act made on June 19, 1936, 
bz the Robinson-Patman Act (U.S. C. A. 
Title 15, $13), and with complete compre- 
hension of the rule that discontinuance of a 
condemned practice constituting a violation 
of the act does not render a controversy 
moot where the offender by the mere exer- 
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cise of volition may resume them, United 
States v. Trans-Missouri Freight Assn., 166 
U. S. 290, 309, 310, and other cases, yet con- 
ceiving ourselves bound by the decision and 
reasoning in United States v. Hamburg- 
Amerikanische Co. etc., 239 U. S. 466, and 
by the analogy of present circumstances to 
those there adjudicated and the relief there 
granted, held the controversy moot, set 
aside the order, and remanded the case, but 
without direction to dismiss the complaint 
and without prejudice to the filing of a sup- 
plemental complaint under the amended 
law. Goodyear Tire & Rubber Co. v. Federal 
Trade Commission, 92 Fed. (2d) 677. Neither 
side supporting our view, the Supreme 
Court, without indicating departure from 
the rule announced in the Hamburg-Amen- 
kanische case, without pointing to aught 
inapposite in our analogy or citing the refer- 
ence, reversed. Federal Trade Commission 
v. Goodyear Tire & Rubber Co., 304 U.S. 
257. Upan its remand the cause is before 
us for decision upon the merits after full 
rearguiment. 


[Price discrimination under Clayton Act] 


As indicated in our former opinion, the 
controversy involves principally an inter- 
pretation given by the Commission to $2 
of the Clayton Act. That section declares 
it to be unlawful to discriminate in price 
between purchasers of commodities where 
the effect of such discrimination may be to 
substantially lessen competition or tend to 
create a monopoly in any line of commerce, 
subject to the proviso: 
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“That nothing herein contained shall prevent 

discrimination in price between purchasers of 
commodities on account of differences in the 
grade, quality, or quantity of the commodity 
sold, or that makes only due allowance for dif- 
ference in the cost of selling or transportation, 
or discrimination in price in the same or dif- 
ferent communities made in good faith to meet 
competition.”’ 
The petitioner contends that a discrimina- 
tion in price is permitted if based upon the 
quantity of the commodity sold, without 
respect to whether it makes only due allow- 
ance for difference in cost of selling or 
transportation. The Commission contends 
that while the proviso permits discrimina- 
tion on account of differences in quantity 
such discrimination is not permitted unless 
reasonably related to and approximately no 
more than the difference in cost, and that a 
price discrimination is contrary to § 2 unless 
it can be shown that it represents and fairly 
approximates lower costs. 


[Alleged discrimination] 


Prior to 1926 the large mail order house 
of Sears, Roebuck & Company, with retail 
stores in many cities of the United States, 
bought its tires from one or more small 
manufacturers. Though doing a much 
larger general business than its principal 
competitor, Montgomery, Ward & Com- 
pany, its tire business failed to keep pace 
with that of the latter. It set about to 
improve this condition by changing the per- 
sonnel of its tire department and inaugurat- 
ing a vigorous advertising campaign, and 
sought Goodyear as a source of tire supply. 
Its first contract with Goodyear in 1926 
covered its requirements for a period of 
three years. The price was cost of manu- 
facture plus a profit of 6% later adjusted in 
some instances to 614%. Sears was to do its 
own advertising and to sell the tires under 
trade-names of its own. In May, 1928, a 
second contract was concluded covering re- 
quirements to December 31, 1932, but ter- 
minable on that date by a year of advance 
notice. In the summer of 1931 Sears, signify- 
ing its intention to terminate, a new arrange- 
ment was made by which a ten year contract 
was entered into upon Goodyear paying to 
Sears a consideration in cash and common 
stock amounting to $1,250,000. Like preceding 
arrangements, the contract called for a price 
of cost plus profit. } 

Under its several contracts with Sears, 
Goodyear manufactured and sold td Sears 
during the eight-year period, 1926-1933, more 
than 19,000,000 tires, for which Sears paid 
to it a gross sum of $129,252,984, and a net 
sum of $116,359,367. The Commission 
made an exhaustive study of the cost of 
tires sold by Goodyear under the Sears con- 
tracts and that of tires sold to its inde- 
pendent dealers upon a similar volume of 


business. It found that based upon the 
profit and loss statement of Goodyear ad- 
justed as the result of such study, Good- 
year realized on its sales to Sears during 
the entire period a total net profit of 
$7,715,794.56, and on its sales of equal vol- 
ume to service-station dealers a net profit 
of  $20,425,807.21. The difference of 
$12,710,012.65 in net profit it found to be the 
aggregate net price discrimination not ac- 
counted for by differences in cost of trans- 
portation and selling according to the 
respondent’s own calculations and based 
upon the method which it itself suggested. 
It concluded that this price discrimination 
in favor of Sears against independent 
service-station dealers was not justified by 
differences in cost of transportation or sell- 
ing. Conceding that quantity discounts are 
exempt because they involve some economic 
utility that should be preserved, the Com- 
mission asserts that the quantity exception 
does not permit price discrimination with- 
out limit or restraint, that while a difference 
in quantity of the commodity sold must be 
given reasonable weight in determining 
whether the discriminatory price is war- 
ranted, yet in arriving at a price on account 
of quantity it is necessary that the difference 
in price be reasonably related to the differ- 
ence in cost, though remote and unsubstan- 
tial differences in cost may be disregarded. 


[Petitioner's contentions] 


The petitioner, conceding that price dis- 
crimination on account of quantity does not 
mean discrimination without limit, denies 
that such discrimination must be based on 
difference in cost or be reasonably related 
to such difference. It points to the value 
to Goodyear of the Sears requirements in 
removing hazard and insuring stability, the 
avoidance of profit fluctuation inevitable in 
its other business, and the casting upon 
Sears of the risk which Goodvear normally 
bore of raw material price decline and credit 
losses. It asserts that these advantages, 
over and above mere savings in costs, are 
substantial and real, even though they may 
not readily be measured in terms of dollars, 
and that the statute by its language permits 
a discrimination that will measure economic 
advantage of quantity sales beyond mere 
Savings in cost. 


[Argument of the Commission] 


The Commission dismissed from its con- 
sideration all intangible economic advan- 
tages of quantity sales over and above 
savings in cost as being too speculative and 
remote to justify price discrimination. Ac- 
cepting the finding that the $12,000,000 dif- 
ference in profit between tires sold to Sears 
and an equal volume of business with inde- 
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pendent dealers measures its discount in 
excess of savings, the petitioner points out 
that this discrimination amounts to but 
6.96% of the gross price to Sears. The 
Commission’s counsel, however, contends 
that this calculation is erroneous, in that the 
profit differential should be related not to 
the gross selling price of tires to Sears but 
to the cost of their manufacture, and that 
so computed the discrimination not ac- 
counted for by savings is 11.89%. So it is 
argued on the one hand that the discrimi- 
nation on account of quantity is reasonably 
related to the economic advantages of quan- 
tity sales in the volume made to Sears and 
on the other that discrimination on account 
of quantity even if permitted by the statute 
is too great to be so related. 


[Construction of Clayton Act] 


Primary consideration must necessarily 
be given to the meaning of § 2 of the Clay- 
ton Act. It will be observed that by the 
proviso, nothing contained in the section is 
to prevent discrimination in price between 
purchasers of commodities (1) “on account 
of differences in the grade, quality or quan- 
tity of the commodity sold,” or (2) “that 
makes only due allowance for difference in 
the cost of selling or transportation,” or 
(3) “discrimination in price in the same or 
different communities made in good faith 
to meet competition.” With the third ex- 
ception of the proviso we are not concerned, 
and as to the meaning of the second excep- 
tion there is no dispute. It is conceded 
that there may be a discrimination in price 
based upon quantity, but the Commission 
would read the second exception as a lim- 
itation or qualification of the first. We see 
no warrant for such construction and the 
structure of the proviso as well as the his- 
tory of the section repel it. 

The three exceptions of the proviso would 
seem to be mutually exclusive. Tf the 
second qualifies and limits the first, the 
word “quantity” in the first exception ap- 
pears to be redundant. Mindful of the 
rule that statements in debate are of doubt- 
ful aid to the construction of the statute, 
yet when there is common agreement 
throughout the consideration of legislation 
stich agreement may properly be considered 
in determining its purpose. Federal Trade 
Commission v. Raladam Co., 283 U. S. 643, 
650; Humphrey's, Executor v. United States, 
295 U. S. 602, 624. The history of §2 of 
the Clayton Act, both before and after its 
passage, its subsequent amendment by the 
Robinson-Patman Act, so that the phrase 
dealing with differences in quantity reads, 
“That nothing herein contained shall pre- 
vent differentials which make only 
due allowance for differences in the cost 
of manufacture, sale and delivery, resulting 
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from the differing methods or quantities 
in which such commodities are to such 
purchasers sold or delivered,” point with 
greater than usual persuasiveness not only 
to its original purpose but to subsequently 
discovered infirmities, in the light of matured 
views upon the necessity of further 
regulation. 
[Legislative history] 


In its report of the Clayton Bill to the 
House of Representatives, the House Judi- 
ciary Committee made it clear that its pri- 
mary purpose was to reach the practice of 
destroying competition in certain sections 
by lowering prices below cost and there- 
after recouping such losses at the expense 
of the general public when monopoly had 
been achieved. The Senate Committee 
adopted the report (Cong. Record, Vol. 51, 
p. 15857). In the House it was pointed out 
by Mr. Webb in charge of the bill (ibid., 
p. 9072), that the practice of giving a 
cheaper rate to the purchaser who buys in 
wholesale lots was a business necessity that 
the Committee did not feel warranted in 
trying to disturb. When it was objected 
that this would allow great mail order 
houses to buy in enormous quantities and so 
to retain the great advantages they had 
always had, it was suggested that a section 
be drawn to correct that evil, but no such 
amendment was incorporated in the Act. 
The Clayton Act was passed in 1914, but 
until the present investigation began the 
Commission never assumed it had the power 
to prohibit price discrimination on account 
of quantity when unrelated to differences 
in cost. In 1928 Senate Resolution 224 
directed the Commission to undertake an 
inquiry into the chain store system of mar- 
keting and distribution. Its final report was 
filed December 14, 1934 (Senate Document 
No. 4, 74th Congress, first session). In it 
the Commission indicated that lower selling 
prices were a very substantial if not the 
chief factor in the growth of chain store 
merchandising, and specifically discussing 
§ 2 of the Clayton Act (p. 97), said: 

“That unless the price discrimination per- 
mitted ‘on account of’ quantity shall make ‘only 
due allowance’ therefore, § 2 of the Clayton Act 
may be readily evaded by making a small dif- 
ference in quantity the occasion for a large 
difference in price. If the section is to have 
any vitality it must either be interpreted and 
enforced to that effect or it should be amended 
to that effect.”’ 


In its annual report for the year ending 
June 30, 1935, the Commission recommend- 
ed the enactment of a law forbidding a seller 
“to discriminate unfairly or unjustly in price 
between different purchasers” or else a law 
“to clearly define the discrimination in price 
intended to be forbidden.” Quite promptly 
bills were concurrently introduced into the 
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House and Senate, each of which eliminated 
the proviso of the old §2 and substituted the 
language we have already recited. The two 
bills were consolidated under the style of 
the Robinson-Patman Bill, and as consoli- 
dated enacted into law June, 1936, with 
amended §2 unchanged. In reporting the 
bill, the House Judiciary Committee (Re- 
por 2287, 74th Congress, second session), 
said: 


“ee 
. 


- present § 2 of the Clayton Act places 
no limit upon quantity differentials of any. kind. 
. .. This proviso is of great importance for. . 
it also limits the use of quantity price differ- 
entials to the sphere of actual cost differences. 
. . - In the above exemption the phrase ‘which 
makes only due allowance’ is carried over from 
the present Act, but as coupled with the re- 
mainder of the clause, is here extended to limit 
quantity differentials to differences in cost of 
manufacture, sale and delivery as provided in 
said sub-section 2.’’ 


In the report of the Senate Judiciary Com- 
mittee (1502), it was said, “The weakness 
of present § 2 lies principally in the fact that 
(1) it places no limit upon differentials per- 
missible on account of differences in quan- 
iy wie 


[Consultation of Congressional reports] 


We defer to the rule that when the mean- 
ing of an Act of Congress is plain on its 
face there is no occasion to resort to the 
reports of Congressional Committees con- 
cerning it, Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, and it seems to 
be clear that §2 of the Clayton Act permits 
discrimination in price on account of quan- 
tity without relation to savings in cost, and 
that the distinguishing phraseology em- 
ployed in the two exceptions must not be 
ignored. But if in the light of the Com- 
mission’s own change of view as to its 
meaning we assume it to be necessary to 
resort to extrinsic aid to ascertain it, it is 
made clear by the declaration of the several 
Committees of the Congress and the his- 
tory of the section, that the amendment 
incorporated in the Robinson-Patman Act 
marks a change in the law and not mere 
clarification. So concluding we deem the 
order of the respondent erroneous insofar 
as it is necessarily based upon a construc- 
tion of the law, which limits discriminations 
in price on account of quantity to approxi- 
mate savings in cost. 

We do not find anything in the case of 
American Can Co. v. Ladoga Canning Co., 
44 Fed. (2d) 763 (C. C. A. 7), to conflict 
with this view. There was in that case direct 
and substantial evidence that the discrimi- 
nations there involved were not in good 
faith made on account of differences in 
quantity, and that the contention that they 
were so made was an afterthought first 


conceived when the case went to trial. There 
is no such factual situation here. 


[Findings of excess differentials] 


The Commission’s counsel insist that even 
though the Commission is wrong in its con- 
struction of §2, it found as a fact that the 
excess differential of $12,000,000 on tires 
sold to Sears over the price to independent 
dealers on a similar volume of business was 
not on account of quantity, and that this 
finding is based upon substantial evidence 
and so conclusive upon us. The contention 
requires analysis. We may Say at once that 
it is not a sufficient answer to say, as does 
the petitioner, that Mr. Litchfield of the 
Goodyear Company testified that such dif- 
ferential was in good faith made on account 
of quantity after detailed consideration of 
the survey and report of experts, and his 
testimony stands unimpeached, for as we 
have frequently said, the persuasiveness of 
evidence may upon occasion be destroyed 
by analysis even though uncontroverted. 

It is urged that the finding that excess 
discrimination was not on account of quan- 
tity is supported by evidentiary facts, in- 
cluding the fact that prices did not vary 
according to the varying volume of the 
Sears business, that there was no quantity 
commitment in the Sears’ contracts, and 
that the discrimination was proportionally 
greater than that allowed dealers in view of 
the economic principle that at some point 
saturation must be reached beyond which 
no increase in quantity would justify an 
increase in discount. These evidentiary cir- 
cumstances do not of themselves, however, 
sustain an ultimate finding that the dif- 
ferential was not on account of quantity. 
The lack of a definite commitment when 
the contract was for Sears’ entire require- 
ments, less minor checking orders, the fail- 
ure of the price to rise and fall concurrently 
with the rise and fall of quantity shipments, 
and the lack of relation between the dis- 
count to Sears and the gradations of dis- 
count to independent dealers, are all inherent 
in the nature of a cost-plus agreement of 
such unusual volume as was expected to 
and did result from the Sears business, for 
the evidence discloses that it was from 
thirteen to thirty-six times the volume of 
that of Goodyear’s largest independent 
customer. 


[Findings based upon error in law] 


All this aside, however, it seems per- 
fectly clear that the findings and conclusions 
of the Commission that the discrimination 
in price was not on account of quantity, 
were all based upon the Commission’s inter- 
pretation of the law. This permeated all of 
its discussion and controlled its evidentiary 
findings and its ultimate conclusions. Sec- 


| 55,206 


584 


tion 17 of the Commission’s findings deal- 
ing with the present question is a composite 
of evidentiary facts, reasoning and conclu- 
sion. Without denying that there are eco- 
nomic advantages in dealing with a large 
customer on the basis of hazard, the sta- 
bilizing of production and profit and other 
factors not translated into dollar and cents 


advantage, it is determined without pretense 
of appraising such advantages that they are 
too speculative, intangible and remote to 
justify a price discrimination. It is further 
determined that the discrimination was not 
a quanity discount as customarily under- 
stood in the trade, because the Commission, 
weighing the testimony of expert econo- 
mists pro and con, concluded that quantity 
discounts not justified on approximate 
savings are in that field considered as a 
form of price cutting, and so condemned 
by the law. The conclusion is inescapable 
that any discrimination in price exceeding 
by more than a negligible amount a due 
allowance for differences in cost must have 
brought about the same result. The Com- 
mission found no standard in the law by 
which a discrimination on account of quan- 
tity unrelated to savings in cost is to be 
judged. There is therefore no finding that 
the petitioner’s differential, whether it be 
6.96% or a greater percentage, is not on 
account of quantity because such discrimi- 
nation is not permitted and may not be 
judged by a non-existent standard. Once 
a discrimination is found unrelated to sav- 
ings in cost, it is ipso facto to be condemned. 
So is there not only a misconstruction of 
the law, but a refusal to recognize a stand- 
ard of judgment not based on such miscon- 
struction and so impossibility of its application 
to the facts, if rightly construed. 


[Conclusion] 


Applicable in this connection is the lan- 
guage of the court in Raladam Company 
case, supra: “Official powers cannot be ex- 
tended beyond the terms and necessary 
implications of the grant. If broader powers 
be desirable they must be conferred by Con- 
gress. They cannot be merely assumed by 
administrative officers nor can they be 
created by the courts in the proper exer- 
cise of their judicial function.” We conclude 
that the Commission had no power to com- 
mand discontinuance of price differentials 
reasonably based on quantity, and there is 
no finding which properly construed deter- 
mines that those here involved are not so 
based, since no standard for the making of 
such finding is recognized. i 


[Order vacated] 
The order of the respondent is set aside, 
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[Dissenting Opinion] 


Judge Hamitton (dissenting). 

I am unable to concur in the majority opinion. 
With all due regard to, and respect for, the 
legal ability of my associates I believe they 
have included in the proviso of the statute a 
case that lies beyond its direct expression and 
not within its letter or spirit. 


This statute should be construed in the light 
of attendant conditions and the state of the 
law at the time of its enactment and applied 
to carry out the intention and meaning of the 
legislature gleaned from its language. A pro- 
viso which operates to limit the application of 
the general provisions of a statute should be 
strictly construed to include no case not within 
its letter. The last rule is especially applicable 
to the case here under consideration. 

A proviso may be used as a guide in the selec- 
tion of one or the other of two possible con- 
structions of words or phrases found in a statute 
doubtful in scope, but to read into it a meaning 
not comprehended by the enactment itself and 
contrary to its terms, makes it an instrument 
of discrimination and defeats, rather than clari- 
fies, legislative intent. 

Usually provisos find their way into statutes 
at the behest of persons who are unreasonably 
apprehensive as to their effect and by those who 
wish to obtain immunity from their terms. They 
are the favorite instrument of lobbyists and 
those who desire to escape the effect of general 
provisions of a statute applicable to a large 
class. Having put in a proviso which in many 
{nstances is needless, in order to satisfy the 
persistent and allay a particular class, courts 
are sometimes led to construe it as to relieve 
of liability those plainly within the scope of 
the statute and impose liability on those not 
so apprehensive of its effect or so diligent to 
protect their interests. 

The problem of monopolies has engaged the 
attention of organized society for centuries. The 
first regulatory statute was passed in England 
in 1624, making all illegal except such as might 
be authorized by Parliament in respect to new 
manufacturing enterprises carried on by cor- 
porations or companies. The proviso in this 
statute was used as an excuse for subsequent 
transgressions of the act and so it is that pro- 
visos have since been an avenue of evasion. 

A private monopoly is indefensible and in- 
tolerable. To this principle all agree. The first 
Federal law on the subject was passed in 1890 
(26 Stat. 209). It was designated An Act to Pro- 
tect Trade and Commerce Against Unlawful 
Restraints and Monopolies and was passed as 
the result of widespread and vehement popular 
insistence that something be done to curb the 
growing tendency toward concentration of in- 
dustry to the disadvantage of both the con- 
sumer and small producer. It declared illegal 
“every contract, combination in the form of 
trusts or otherwise or conspiracy in restraint 
of trade or commerce among the several states 
or with foreign nations,’’ and that ‘‘every per- 
son who shall monopolize or attempt to monop; 
olize, or combine or conspire with any other 
person or persons, to monopolize any part of 
the trade, or commerce among the several 
states’’ violates the act. 
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Efforts to eliminate restraints or attempted 
restraints of competition were carried on by the 
United States under this act for twenty-four 
years. Its success fluctuated with the courts’ 
{interpretation of what the words and phrases of 
the act meant. There was difficulty in applying 
such vague terms as ‘‘contracts in restraint of 
trade’ and ‘‘attempts to monopolize’ when the 


question arose as to the applicability of these 


terms to concrete situations. The tendency 
toward industrial concentration continued un- 
abated which resulted in the disappearance of 


small units of production and brought forth 
two paradoxical types of economic restraint; 
one, no competition; the other, ruinous com- 
petition. President Wilson, in his message to 
the Sixty-third Congress, said: 

“We are sufficiently familiar with the actual 
processes and methods of monopoly and of the 
many hurtful restraints of trade to make defini- 
tion possible, at any rate up to the limit of 
which experience has disclosed. These prac- 
tices, being now abundantly disclosed, can be 
explicitly and item by item forbidden by statute 
in such terms as will practically eliminate un- 
certainty, the law itself and the penalty being 
made equally plain.’’ 

Such was the historic background and the 
motives which moved the framers of the legis- 
lation which was passed as The Federal Trade 
Commission Act and the Clayton Anti-Trust Act 
of 1914 which concerns us here. Johnson v. 
Southern Pacific Co., 196 U. S. 1, 22. 

A study of the debates upon these measures 
in Congress clearly shows the intent to declare 
illegal all practices regarded as likely to pro- 
mote monopolies thus forestalling an evil before 
its development. 

During the course of the debates, Senator 
Walsh, of Montana, in referring to the Clayton 
Act, said: 

“The purpose of the legislation of which the 
pending bill forms a part is to preserve com- 
petition where it exists, to restore it where it 
is destroyed and to permit it to spring up in 
new fields.’’ Congressional Record, Oct. 5, 1914, 
—Vol. 51, p. 16. 

While the Federal Trade Commission Act and 
the Clayton Act were passed separately they 
were considered by Congress concurrently, ref- 
erence to the other being frequently made in 
the course of the debates on each, and they 
should be understood as complementary at- 
tempts to promote our government’s basic con- 
cept of economic equality. 

In the Federal Trade Commission Act, the 
Congress attempted to set up a permanent body 
of trained personnel whose duty it was to safe- 
guard and promote competition in industry. 
The companion Clayton law was entitled ‘‘An 
Act to Supplement Existing Laws Against Un- 
lawful Restraints and Monopolies and For Other 


Purposes.’ Section 2 of the Act (U.S. C. A. 15, 
Sec. 13) provides: 
“Sec, 2. That it shall be unlawful for any 


person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to 
discriminate in price between different pur- 
chasers of commodities, which commodities are 
sold for use, consumption or resale. ~ Ero= 
vided, That nothing herein contained shall pre- 
vent discrimination in price between purchasers 
of commodities on account of differences in the 
grade, quality or quantity of the commodity 


sold, or that makes only due allowance for dif- 
ference in the cost of selling or transportation. 
or discrimination in price in the same or dif- 
ferent communities made in good faith to meet 
competition: And provided, further, That noth- 
ing herein contained shall prevent persons en- 
gaged in selling goods, wares, or merchandise 
in commerce from selecting their own custom- 
ers in bona fide transactions and not in restraint 
of trade.’’ 

Respondent found. and the facts conclusively 
show, that petitioner has violated the above sec- 
tion unless exempt under the proviso. Bearing 
in mind the rule of interpretation heretofore 
announced that the intention of the legislature 
is controlling, the single question in the case 
is what is meant by the expression ‘‘discrimina- 
tion in price between purchasers of commodities 
on account of difference in grade. quality or 
quantity.’”’ 

The Commission finds, and the undisputed evi- 
dence shows, there was no difference in grade 
or quality between the tires petitioner sold to 
its dealers generally and those sold to Sears- 
Roebuck & Company, so the single issue is the 
true constructicn of the phrase ‘‘on account of 
the difference in quantity.’’ It is a rule of uni- 
versal application that words or phrases in a 
statute must be construed to carry out the 
manifest intent of the Congress and in all cases 
they should be construed in the sense which 
best harmonizes with the context and promotes 
to the fullest extent the desired objective. 

Every technical rule as to the construction or 
force of particular terms must yield to the clear 
expression of the paramount will of the legis- 
lature and the words and phrases of a statute 
will be construed in their ordinary sense, and 
with the meaning commonly attributed to them 
in the ordinary business affairs of life. Sproles 
v. Binford, 286 U. S. 374, 397. 

Excluding the proviso in the statute here, 
every discrimination in price between different 
purchasers is prohibited. It was not intended 
that the prohibition should be cancelled by the 
proviso. Such an interpretation would lead to 
an absurdity and if the rule of liberality ap- 
plied in the majority opinion is applicable to 
the proviso, it sets up a method of evasion not 
intended by the Congress. For the reasons 
heretofore pointed out, a proviso must be strictly 
construed. 

The Congress intended to maintain competitive 
prices, which means those resulting from the 
activities of many buyers and sellers, each of 
whom can affect the outcome only by buying 
or selling large or small quantities according as 
the price is at one point or another. It intended 
to proscribe monopoly prices which are those 
fixed with a view to the advantage of the pur- 
chaser or seller by a single (exclusive) seller 
or buyer or by a combination of sellers or buy- 
ers acting as a unit. Monopolistic prices are 
always possible when a seller is able to deal 
differently with the same classes of buyers of 
the same product or to manage in some other 
way to sell his goods in virtually separate mar- 
kets. Recognizing this practice and in order 
to suppress monopolies at their inception, the 
Congress penalized sales of the same article to 
different customers at different prices. 

If the contract between the petitioner and 
Sears-Roebuck falls within the definition of the 
term ‘‘monopolistic prices’’ above outlined, there 
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is a violation of the act regardless of difference 
in quantity, because the transaction is what is 
commonly known in ordinary business affairs as 
fixing a discriminatory price and by a device 
having the monopolistic tendency denounced by 
the Clayton Act. 

The rule to be followed in the construction 
of statutes relating to commercial transactions 
is that the descriptive terms applied to articles 
of commerce shall be understood according to 
the acceptation given them by commercial men 
doing business in our country at the time of 
the passage of the act in which they are found. 

Under this rule the expression ‘‘discrimination 
in price between purchasers of commodities on 
account of difference in grade, quality or quan- 
tity of the commodity sold’’ must be construed 
in the light of business practices in this regard 
at the time of the passage of the act. The testi- 
mony in the record of those familiar with the 
industry shows that quantity discounts on ac- 
count of tire purchases are relatively small and 
based upon certain definite and known volumes 
of purchases none of which have any resem- 
blance to the transaction between petitioner and 
Sears-Roebuck & Company. This being true 
the acts of the petitioner bring it within the 
general provisions of the anti-trust laws and 
exclude it from the protection of the proviso 
therein. 


The statutes here in question do not require 
the adventitious aid of subsequent kindred legis- 
lation for the purpose of elucidation. ‘‘In other 
words, where Congress has expressly legislated 
in respect to a given matter that express legis- 
lation must control in the absence of subsequent 
legislation equally express, and is not over- 
thrown by any mere inferences or implications 
to be found in such subsequent legislation.’’ 
Rosencrans v. United States, 165 U. S. 257, 264. 
It is the primary duty of courts to interpret the 
meaning of statutes and a resort to contempo- 
raneous or executive construction is both un- 
necessary and improper where the language 
used is clear or its meaning can be ascertained 
by the use of intrinsic aids alone. Bates v. 
Payne, 194,U. S. 106, 112; United States v. Mis- 
sourt Pacific Railroad, 278 U. S. 269, 282. 


The mere failure of public officers charged 
with the public duty to enforce statutes against 
odious monopolies or their acquiescence in the 
conditions that permit them to flourish should 
not be allowed to stand in the way of the ad- 
ministration of such laws or be construed to 
estop more diligent and efficient public officials 
when they attempt to terminate monopolistic 
practices and tendencies. 

I am of the opinion the order of the Com- 
mission should be upheld. 


[155,207] Ira W. Minter and Clayton A. Minter, individually and as co-partners 
doing business under the firm names and styles of Minter Brothers and Douglass Candy 


Company, v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Third Circuit. 


February 14, 1939 


A petition for review of a Federal Trade Commission order prohibiting assembling 
of candy so that it could be sold by lottery, and prohibiting furnishing of dealers with 
punch boards or other lottery devices. is dismissed. 

Before Biccs, Clark, and Burrincton, Circuit Judges. 


Affirming Federal Trade Commission order in Dkt. 3138. 


[Counsel | 


Counsel for petitioners: 
Philadelphia, Pennsylvania. 
Counsel for respondent: 

ington, D. C. 


David H. Kinley, 


W. T. Kelly, Wash- 


[Practices previously condemned] 


Crark, Circuit Judge. This case seems 
to us a futile continuation of earlier litiga- 
tion. The trade practices of these petition- 
ers have already been expressly condemned 
in a unanimous opinion of the United States 
Supreme Court, Federal Trade Commission 
v. Keppel & Bro., 291 U. S. 304, February 5, 
1934. As the high court there adopted, or 
rather amplified, the view of the then mi- 
nority of this court, we can be supposed to 
be thoroughly familiar with the holding. 


[“Break and take” method] 


The particular practice whose ceasing and 
desisting was there and here ordered is 
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known in the marts of commerce as sell- 
ing by “break and take” (pick and take, 
draw deals, punch cards and punch boards) 
rather than by “straight goods” packages. 
The nomenclature furnishes a clue to the 
disapproval both of the judicial bodies and 
encouragingly of the “better element” of 
the trade itself. 


The “break and take’? method is the sale 
of merchandise (or amusement as in the 
case of motion picture bank nights, 12 Wis- 
consin Law Review 251, 17 Boston Univer- 
sity Law Review 238), by the inducement 
of a lottery. The customer does not buy 
only a chance represented by a ticket, he 
pays for a chattel and a chance for another 
unpaid for chattel, the ticket being the op- 
portunity for fortuitous selection of a dif- 
ferentiated article. It is, so to speak, a 
lottery with trimmings, and one might ob- 
serve that a lottery by any other name will 
smell as bad. 
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[Sales to children] 


This selling by lottery seems to have pre- 
vailed largely where it least should have 
prevailed, namely, in the sale of penny can- 
dy to little children. The Federal Trade 
Commission’s brief cites eighteen of these 
candy cases initiated by it and sustained by 
the Circuit Courts of Appeal and the United 
States Supreme Court since the rejection 
of the Keppel case above cited. These cases 
are collected in the notes to Section 45 ot 
Title 15, U. S. C. A. on pages 66-75 of the 
Supplement, and see note 5 of 43 Yale Law 
Journal 1339. See also In the matter of Boyd 
Houser Candy Company and In the matter of 
The Newton Products Company, Vol. 4 Fed- 
eral Aaa No. 27, p. 607. It has not 
always been so limited. As long ago as 
1918 we find the Federal Trade Commission 
prohibiting the sale of tea and coffee with 
coupons for prizes concealed in certain 
packages, Buddha Tea Co., 1 F. T. C. 159 
(1918), Everybody Mercantile Co., 3 F. T. C. 
60 (1920), and only recently the commission 
was sustained in its objection to the sale 
of silk stockings by punch cards, Chicago 
Silk Co. v. Federal Trade Commission, 90 F. 
(2d) 689 (C. C. A. 1937), cert. den. 302 U. 
S. 753 (1938). And see also as to the sale 
of gas and oil an injunction by competitor, 
Jones v. Smith Otl & Refining Co., 15 N. E. 
(2d) 42 (1938), 29 Journal of Criminal Law 
and Criminology 598. 

The petitioners and the other practition- 
ers of this type of merchandising have fol- 
lowed that ancient precept of the sea, 
“women and children first”, except that they 
pervert instead of protect weakness. Tak- 
ing candy from children has never been 
highly regarded. Forcing it upon them 
through their possession of an instinct that 
the adult world recognizes and has always 
recognized as at the bottom of many of 
its troubles, seems to us shameful. We 
have rarely seen of a more unpleasant ex- 
ample of commercial cynicism than is dis- 
closed by the testimony of the petitioners’ 
president, Ira W. Minter: 

“Q. In your opinion, Mr. Minter, is this form 
of advertising injurious to the public? 

“A, The public benefits by it. 

“Q. In what way would vou say the public 
benefits by it? 

“A, By getting additional value for the pur- 
chase of the particular goods that it is being 
offered with.’’ Record, p. 148. 


The “benefit” and “additional value” so 
euphemistically referred to, is our old 
friend “something for nothing,” the conse- 
quences of too enthusiastic pursuit of which 
are known to judges in their official capac- 
ities. 

[Alleged distinctions from Keppel case] 


In view of the controlling decision of the 
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Supreme Court in Federal Trade Commis- 
sion-v. Keppel & Bro., above cited, any ex- 
tended discussion of the law is inappropriate. 
Petitioners attempt three distinctions. Two 
of them touch upon the judicial history of 
its interpretation. They say, first, that the 
Federal Trade Commission has no statutory 
power because the whole candy manufac- 
turing business is infected with the “break 
and take” virus. In the light of the senti- 
ments we have just expressed, we should be 
loath to believe this of any body of business 
men. Happily we do not have to. First, 
the witnesses making this depressing asser- 
tion, Minter and Coughlin, the president 
and candy broker of the petitioners are 
somewhat interested. Second, it is flatly 


contradicted by two other candy manufac- 
turers called by the Commission, Voneiff, 
p. 39 and Roskamm, p. 102. Although the 
latter’s business reformation was not al- 
together voluntary (cease and desist order), 
he did not limit himself to his own busi- 
ness but referred to earlier and, to him, 
more Halcyon days in the trade generally, 
saying: 

“In the days when break and take were so 
actively sold in a much larger volume than 
they are today, we used to receive constant 
requests from our salesmen, wanting to know 
why, if other firms could make these packages, 
we would not make them, and advised us that 
in many instances their customers were buying 
a general line of merchandise such as ours, from 
sources who could supply them with, break and 
take, and vigorously demanded therefore that 
we also give them a similar assortment to do 
business with so that they can get their normal 
share of the distribution and earn their pro 
rata commission.’’ Record, p. 102. 


The Commission’s finding, paragraph 6, 
Record pp. 200-201 is supported by evidence 
and is by well-settled law conclusive, 
Federal Trade Commission v. Algoma Lum- 
ber Co., 291 U. S. 67, 73 (January 8, 1934), 
Federal Trade Commission v. Standard 
Education Society, 302 U. S. 112, 117 
(November 8, 1937). 


[Trend toward protection of consumer] 


Even if this had not been so and if the 
entire penny candy trade, had indulged in 
the practice alleged to be obnoxious, we 
believe the present trend of decision under 
section 45, Title 15, U. S. C. A. supports 
the order. That trend is away from the re- 
quirement of injury to a particular com- 
petitor and toward the protection of the 
general consumer. 

The direction of that judicial current 
depends, of course, upon the construction 
of a very general word “competition”. The 
issue is whether it may be construed to 
include situations where the practices to 
be struck down are rife in an entire in- 
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dustry, Jurisdiction of Federal Trade Com- 
mission Over False Advertising, 31 Col. 
Law Rev. 527, or whether the Commission 
can only intervene when one honest com: 
petitor enters the field, Scope of the Juris- 
diction of the Federal Trade Commission 
over False and Misleading Advertising, 40 
Yale Law Journal 617 (comment), The 
Meaning of Methods of Competition in 
Commerce, 31 Michigan Law Review 808. 


[Congressional discussion] 


Light has, very properly, been sought in 

the halls of Congress. An entire article 
has been devoted to a collection of ex- 
cerpts from the Debates in the Senate, Un- 
fair Methods of Competition, 25 Yale Law 
Journal 20, and further references to the 
Congressional Debates are collected in 
note 18 on page 532 of Mr. Handler’s (a 
leading authority on the subject) article 
in 31 Col. Law Review 534, above cited. 
A perusal of these debates leaves us with 
the impression that general words were 
employed to make possible the meeting of 
future contingencies. We say this although 
we recognize the danger voiced by Mr. 
Justice Cardozo in repeating the words 
of Professor Gray in his lectures on the 
Nature and Sources of the Law: 
‘* ‘that the difficulties of so-called interpretation 
arise when the legislature has had no meaning 
at all; when the question which is raised on 
the statute never occurred to it; when what the 
judges have to do is, not to determine what 
the legislature did mean on a point which was 
present to its mind, but to guess what it would 
have intended on a point not present to its 
mind, if the point had been present’.’’ Cardozo, 
The Nature of the Judicial Process, p. 15. 


[Prevalence of unfair practice] 


Surely emasculation of the Commission 
in proportion to the prevalence of the 
roguery involved would be a failure to 
recognize such contingency. The contrary 
or strict construction by some of the courts 
arises, as we think, from too long judicial 
considerations of the technical difficulties 
in the enforcement of common law private 
and public sanctions against dishonest trade 
practices, Handler, False and Misleading 
Advertising, 39 Yale Law Journal 22, The 
Meaning of Methods of Competition in 
Commerce, 31 Michigan Law Review 808, 
above cited, Handler, Jurisdiction of Fed- 
eral Trade Commission over False Adver- 
tising, 31 Col. Law Review 527, above cited, 
Scope of the Jurisdiction of the Federal 
Trade Commission over False and Mislead- 
ing Advertising, 40 Yale Law Journal 617 
(comment), above cited. 


It is not unreasonable to suppose that 
the very purpose of the legislative body, 
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here as often, was to stop the gaps of 
judge made law. If we can indulge in a 
priori reasoning, we might note the addition 
by Congress on June 23, 1938 of the phrase 
‘tinfair or deceptive acts in commerce” to 
the former “unfair methods of competition 
in commerce”, 52 Stat. 1028. 


[Meaning of “unfair’| 


Petitioners’ second ground for dis- 


tinguishing the Keppel case opens up an- 


‘other vista of interpretation as to the 
meaning of another general word—this time 
the word “unfair”. Here again and again 
naturally the effort is toward limitation. 
The rugged individual wishes to continue 
in his ruggedness and wishes to correspond- 
ingly narrow the scope of interference by 
a bureaucratic and possibly slightly more 
ethical government. The courts have not 
agreed with their rugged view, however, 
and have gradually widened that scope. 
They have brought their standard of fair- 
ness even closer to an ever, we think, 
higher conception of business ethics. That 
process of widening is discussed in the law 
review articles above cited, 39 Yale Law 
Journal 22, 31 Michigan Law Review 808, 
31 Col. Law Review 527, 40 Yale Law 
Journal 617. See also The Legal Phases 
of Advertising by Francis Finkelhor, 1938. 


[Candy not of inferior quality] 


The distinction attempted is based on a 
difference of fact. In the Keppel case the 
candy of the break and take package was 
of inferior quality to that of the straight 
goods. Here it is not. The argument 
seems to be derived from the attempt of 
the dissenting opinion of this court, Keppel 
& Bro. v. Federal Trade Commission, 63 F. 
(2d) 81, 85, to bring the practice within the 
conception of “deception”. 


[Lottery exploits consumers] 


The learned judge of this Court writing 
that opinion concludes that driving the non- 
gambling packages from the shelves forced 
cheating of the consuming children. This 
stretching of logic was, we surmise, occa- 
sioned by a desire to bring the case within 
the established precedents which stressed 
deception. 

The Supreme Court, as is its special 
privilege, rejected this, shall we say, rather 
tortured construction of the practice and 
placed its decision of a more satisfactory 
legal and a more fundamental ethical 
ground. If you cheat people, you affect 
their pocketbook; if you encourage them to 
gamble, you affect their character. Mr. 
Justice Stone said: 


Cited 1932-1939 Trade Cases 


589 


Minter v. FTC 


“But here the competitive method is shown 
to exploit consumers, children, who are unable 
to protect themselves. It employs a device 
whereby the amount of the return they receive 
from the expenditure of money as made to de- 
pend upon chance. Such devices have met with 
condemnation throughout the community. With- 
out inquiring whether, as respondent contends, 
the criminal statutes imposing penalties on gam- 
bling, lotteries and the like, fail to reach this 
particular practice in most or any of the states, 
it is clear that the practice is of the sort which 
the common law and criminal statutes have lang 
deemed contrary to public policy. For these 
reasons a large share of the industry holds out 
against the device, despite ensuing loss in trade, 
or bows reluctantly to what it brands unscrupu- 
lous. It would seem a gross perversion of the 
normal meaning of the word, which is the first 
criterion of statutory construction, to hold that 


the method is not ‘unfair’.’’ Federal Trade 
Commission v. Keppel & Bros., 291 U. S. 304, 
313. 


The writer of a note in the Yale Law 
Journal commented on this opinion, saying: 


“Granting that those practices which busi- 
ness men ‘should not adopt’ constitute unfair 
methods of competition, the question still re- 
mains as to why, in the face of a diversion of 
trade which might otherwise be retained, they 
should refuse to use the method involved in 
the principal case. The reason is found in the 
injury which its use will entail to the public. 
In the advertising cases, that injury consists 
of deception with the resultant purchase of a 
different and usually inferior article than is 
represented. In the case under consideration, 
while the deception element was lacking, still 
the consumers of the product were induced by 
the gaming device to purchase a product in- 
ferior to that which they might otherwise pro- 
cure for the same price. But in the eyes of 
the Court the financial injury was subordinate 
to the moral one, which consisted of a tendency 
to encourage gambling, a form of conduct that 
it deemed subversive of general morality and 
so contrary to public policy as frequently to 
have been an object of statutory prohibition.’’ 
Powers of the Federal Trade Commission in 
Prohibiting Unfair Methods of Competition, 43 
Yale Law Journal 1338, 1340 (note). 


See also 10 N. Y. U. Law Quarterly Rev. 
11, 82 U. Pa. Law Rev. 664, 665. 
teresting to record that the business men 
responsible for the publication of that most 
excellent book, Public Regulation of Com- 
petitive Practices, had anticipated the 
sentiments of the learned Justice and the 
learned author. We quote: 


““As a method of sales promotion, lotteries are 
so unusual as to warrant but passing notice. 
They are unusual because they were well known 
to be opposed to public policy even prior to 
the enactment of the regulatory legislation of 
1914, and in some states they have been made 
penal offenses by statute. The reasons for this 
general condemnation of lotteries are primarily 
ethical and not economic. It is regarded as con- 
trary to sound morality that men should be 
encouraged to seek ‘something for nothing’— 


It is in-, 


or for a trifle. At the same time it is recog- 
nized that there are economic objections to a 
scheme which extracts small contributions from 
many, without compensation, for the benefit of 
the chance recipient of an unearned prize.’’ 
P. 138-139. 

“In other words an honest lottery as a method 
of promoting sales was held to constitute an 
unfair method of competition. This appears to 
be sound doctrine. If it is unfair competition 
to tempt buyers by misrepresentations of the 
quality of goods, it may be regarded as like- 
wise unfair to tempt them to buy goods not 
upon their merits but upon the chance of se- 
curing something for nothing.’’ P. 140. 


[Economics and ethics of gambling] 


As the United States Supreme Court in 
the Keppel case has rejected the petitioners’ 
officers’ tolerance toward children’s lot- 
teries, it is perhaps impertinent to indulge 
in any homily on the economics and ethics 
of gambling. The temptation and its cause 


shave been eloquently described by Lecky 


in his Democracy and Liberty. 

“The foregoing remarks will show the great 
difficulty and complexity of these questions 
about the connection between legislation and 
morals, Perhaps the most important and most 
difficult is the attitude the law should assume 
towards voluntary habits which are the cause 
of great and widespread misery in the com- 
munity. One of the most conspicuous of these 
is gambling. . Yet no one will doubt that 
gambling may easily become a passion scarcely 
less irresistible and less injurious than drink, 
and it is a passion which is common to all 
latitudes and to all stages of civilization. Prob- 
ably its chief root is that craving for excite- 
ment to which I have just referred as one of 
the deepest and strongest springs of human 
action. Man is so constituted that tranquil 
pleasure rarely suffices him. There are chords 
in his being which must be touched in another 
way, and he imperiously needs the thrill of 
intense emotion, even when that emotion is far 
from being exclusively pleasurable.’’ P. 107, 
Vol. 2. 


Hastings, Encyclopedia of Religion and 
Ethics, Vol. 3, p. 584, Encyclopedia of the 
Social Sciences, Vol. 6, p. 555, Keynes, 
Treatise on Probability, p. 20, p. 320. 

The particular form of gambling in ques- 
tion here, the lottery, has come in for 
particular attention. Because of the ease 
of and profit in its operation, the lottery 
has had a long and international history 
and has been utilized for the support of the 
revenue and other beneficient purposes, 
Channing, History of the United States, 
Vol. 4, pp. 24-27, Vol. 5, pp. 197-200, the 
Reference Shelf, Muller, Lotteries, Vol. 10, 
No. 2. Its evil has been thus described: 

“The real objection to lotteries is that most 
of their patrons are poor people, who can ill 
afford the sums they spend. Their dreams of 
success, of sudden unearned riches, are the 
unhealthy dreams of the escapist who finds the 
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burden of his normal existence almost insup- 
portable. The lottery, in short, has the same 
weakness as the sales tax; it is a levy on those 
who can least afford it; it reduces the pur- 
chasing power of the poor, and the revenues 
that might be derived from it by the govern- 
ment would help reduce the tax burden on the 
rich.’’ The Reference Shelf, Muller, Lotteries, 
Vol. 10, No. 2, p. 103-104. 


and it is accurate, we think, to say that the 
number of lotteries and of those approving 
them in the world are on the decline. The 
Reference Shelf, Muller, Lotteries, Vol. 2, 
No. 2, Negative Discussion, p. 103. 

However that may be, there is no doubt 
about the current attitude of our people, 
at least so far as it is reflected in their 
institutions, if not in their habits. Four 
states forbid all forms of gambling, Index 
Digest of State Constitutions, The New 
York State Constitutional Convention Com- 
mission, 1915, p. 702, and thirty-three states 
forbid it in the form of lotteries, Index 
Digest of State Constitutions, above cited, 
p. 977. All attempts to repeal these provi- 
sions have failed, Proceedings of the New 
York State Constitutional Convention, 1938, 
Vol. 6, p. 200. The United States (Sections 
191, 336, 387, Title 18, U. S. C. A., Sections 
135, 136, Title 19, U. S. C. A.) and all forty- 
eight states have signified their legislative 
abhorrence of gambling by lottery, 38 
CA 303! 


More germane to the principal case is 
the position of our courts. We say more 
germane because we cannot overlook (as 
some people did in 1919) the difficulties in- 
herent in the enforcement of sumptuary 
legislation. 

“It is necessary to lay’ the foundation of the 
public administration in the affections of the 
people.’’ George Washington, Richardson, Mes- 
sages and Papers of the Presidents (1789-1897) 
Vol Vi,- ps 10: 


and see Lecky, above cited, pp. 106, 107. 
There is no such difficulty in the negative 
act of failing to give effect to transactions 
deemed to be contrary to public policy. 
Although wagering contracts were valid at 
common law, in modern times, in both 
England and most of the states of the 
United States, gambling transactions are 
“unenforceable” and only the loser has re- 
course to the courts, 27 C. J. 1048, 1080. 

In our opinion, the requirement that the 
trader cease and desist from making a profit 
out of a lottery is more analogous to this 
abstention of the courts than it is to positive 
punishment of the habits of a people. As 
a matter of fact, even a nation of adult 
bingo players (cf. testimony of petitioners’ 
candy broker, Record p. 179) would 
acquiesce in the prevention of pandering to 
the same instinct in their young. 
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Such, at any rate, has been the attitude 
of the law makers from earliest times. So 
we find the Pandect providing: 

“It is determined that no one that has given 
money on loan to a filiusfamilias, to be paid 
even after the death of the parent in whose 
power he is, shall be given any action or claim, 
that so these money-lenders of the worst sort 
may know that no filiusfamilias can contract a 
debt that will be good in the event of his 
father’s death.”’ D. 14, 6, 1. 


This enactment “derived its name either 
from Macedo, a well-known -usurer; or 
from Macedo, a young debauchee, whose 
crimes had drawn the attention of the Senate 
to the ferils arising from  spendthrift 
children”, Tacitus, Ann. 11, 13, Suetonius, 
Vesp. 11. In England in 1541 an act pro- 
hibited lotteries because the young men 
spent their time gambling instead of prac- 
tising archery, 29 Journal of Criminal Law 
and Criminology 598, above cited. Many 
states attach special criminal significance 
to the encouragement of gambling by 
minors, Cent. 21, Gaming 203, Cyc. 20, 909. 
This ancient and modern legislation is but 
The 
editors of The School Review related it to 
the particular practices of the case at bar: 

“Children as well as adults are today con- 
stantly being exposed to the lure of various 
types of gambling schemes. These are rapidly 
increasing in number. One can hardly drop into 
the corner store or stop on the road while 
driving without running into slot machines, 
punchboards, and pin-ball games. And how 
appealing to the eye and imagination the manu- 
facturers have made these devices! 

“The situation has reached such proportions 
that serious consideration must be given to an 
intelligent attack on the problem. The sound- 
est protection of the individual against the 
gambling evil would seem to be found in an 
intelligent understanding of the truth. Children 
cannot be protected from the various gambling 
schemes so common today by merely allowing 
them to grow up in ignorance of the facts, in 
the hope that they will never come into con- 
tact with them. The truth of the matter is 
that they come into contact with them at an 
early age and learn about them through very 
undesirable experiences. Various gambling 
schemes are used at.American Legion carnivals 
and even church bazaars. As if the end justified 
the means! 

“In order to find out wiHat proportion of our 
children had some experience with slot ma- 
chines and punchboards, we checked the children 
in the eighth grade. We found that 93 pupils 
or 78 per cent of the class had played slot ma- 
chines and 64 pupils or 52 per cent had played 
punchboards. With such proportions at the ele- 
mentary-school level, what can we expect later 
on? 

“The experiences of children with such de- 
vices are usually very inadequate and mislead- 
ing. The unfortunate thing about gambling is 
the fact that people tend to forget their losses 
but always remember their ‘winnings.’ The 
thrill of winning makes a strong impression 
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on the individual, and it remains in his mem- 
ory. Then too it inflates his ‘ego’ to win, and 
he constantly reminds others of his ‘good judg- 
ment.’ The losses are not as clearly appre- 
ciated because usually no account is kept of 
the nickels or quarters squandered on the ma- 
chines from time to time. The ‘winnings,’ how- 
ever, always come in one larger payment and 
greatly impress the individual. Have you evet 
heard people tell about their great losses? But 
you have heard them tell about their ‘winnings.’ 
As a result the impression grows that certain 
people are always lucky. Individuals them- 
selves develop the attitude that they are just 
naturally lucky and can get something for 
nothing. This impression is particularly effec- 
tive with children.’’ An Instance of Realistic 
Civil Education, The School Review, February 
1938, p. 92, 93. 


See also Evans, Are We Teaching Our 
Children To Gamble?, Parents Magazine, 
March 1937, p. 24; Hauser, A Short Course 


in sig salt Parents Magazine, June 1938, 
Deol. 
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[Penny candy sold to children] 


Petitioners seem to have had some real- 
ization of the reaction we have just been 
discussing. Their third ground of distinc- 
tion from Federal Trade Commission vw. 
Keppel & Bro. above cited, is the pretense 
that the candy does not reach the mouths 
of children. This assertion almost calls 
for the application of the Physical Facts 
Rule discussed in two recent opinions of 
this court. “The manufacturer puts up 
candy for sale to jobbers who sell to small 
neighborhood stores particularly those ad- 
jacent to schools”, Witness, Roskamm, p. 
98. Does petitioners’ president envisage 
many of his grown-up friends and acquaint- 
ances gorging themselves on penny candy? 
If he does, we do not. 


\ 
[Petition for review dismissed] 
The petition for review is dismissed. 


IL 55,208} Helen Ardelle, Incorporated, Brown & Haley, Canterbury Candy Makers, 
Incorporated, Imperial Candy Company, and Rogers Candy Company, v. Federal Trade 


Commission. 


United States Circuit Court of Appeals for the 9th Circuit. 


ary 14, 1939 


No. 8842. Decided Febru- 


On Petition for Review of Orders of the Federal Trade Commission. 

An order of the Federal Trade Commission prohibiting the placing in the hands of 
dealers assortments of candy which “may be used” to conduct a lottery is modified to 
prohibit the placing in the hands of dealers assortments of candy whose contents “are 


arranged” to conduct a lottery. 


Modifying Federal Trade Commission order in Dkt. 2775. 
Before DENMAN, MATHEwsS and HEaty, Circuit Judges. 


[Counsel] 


Flood, Lenihan & Ivers of Seattle, Washing- 
ton for Petitioners. 

W. T. Kelly, Chief Counsel, Federal Trade 
Commission. Martin A. Morrison, Asst. Chief 
Counsel, P. C. Kolinski, James W. Nichol and, 
Daniel J. Murphy, Special Attorneys all of the 
Federal Trade Commission, Washington, D. C. 
for Respondent. 


[Petition to set aside Commission’s order] 


MatTHEWws, Circuit Judge: Five Washing- 
ton corporations—Helen Ardelle, Incorpo- 
rated, Brown & Haley, Canterbury Candy 
Makers, Incorporated, Imperial Candy 
Company and Rogers Candy Company— 
have petitioned this court to review and set 
aside orders of the Federal Trade Commis- 
sion requiring them to cease and desist from 
certain practices which, the Commission 
holds, constitute an unfair method of com- 
petition in commerce, within the meaning 
of §5 of the Federal Trade Commission 
Act, 38 Stat. 719, 15 U. S. C. A. § 45. 


[Facts] 


Facts found by the Commission and not 
disputed by petitioners are as follows: 

Petitioners are engaged in the manufac- 
ture of candy in the State of Washington 
and in the sale and distribution thereof in 
interstate commerce. They have many 
competitors similarly engaged. Petitioners 
sell and distribute to retail dealers, and to 
wholesale dealers who sell and distribute 
to retail dealers, assortments of candy, 
called “draw” or “deal” assortments, each 
containing several boxes of candy, and, 
with each assortment, a device called a 
punchboard, by means of which the retail 
dealer sells and distributes such candy to 
the general public. 


This punchboard is, as its name indicates, 
a board designed to be punched. For the 
privilege of punching it, the retail dealer 
receives from his customers five cents a 
punch. Each punch of the board discloses 
a number which, until then, is concealed. 
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The numbers are not arranged in numerical 
sequence. Thus, each customer punching 
the board “draws” a number. The customer 
purchasing the last punch on the board re- 
ceives, regardless of the number drawn by 
him, one of the boxes of candy in the as- 
sortment accompanying the board. The 
other boxes of candy are awarded to cus- 
tomers drawing certain lucky numbers. 
These are designated on a legend or state- 
ment attached .to the board. All other 
numbers are, in effect, blanks. Customers 
drawing them receive nothing. The blanks 
are many, the lucky numbers few. Each 
box of candy is worth more than five cents, 
Thus, an occasional customer gets, for five 
cents, a box of candy worth considerably 
more. Others get nothing except the privi- 
lege of punching the board. 

This, obviously, is a lottery or gambling 
device. 


[Assembling for lottery and furnishing of 
punchboard] 


All sales of candy by petitioners, whether 
to wholesale or to retail dealers, are out- 
right sales, petitioners’ retaining no control 
over such candy after delivering it to the 
dealer. Petitioners, however, in making 
such sales, know that the candy will be, 
and intend that it shall be, sold to the public 
by means of punchboards, as above de- 
scribed. They accordingly pack and as- 
semble the candy in “draw” or “deal” 
assortments, so that it may be so sold with- 
out alteration or rearrangement. They also 
furnish with each assortment a punchboard 
and, attach to it, a legend or statement ex- 
plaining its use. Thus, knowingly and pur- 
posely, petitioners cause and procure their 
candy to be sold and distributed to the 
public by means of a lottery or gambling 
device. 


[Competitors not using lottery] 


Petitioners have many competitors who 
will not and do not use, or cause or procure 
others to use, any lottery or gambling 
device. The Commission found, upon ample 
evidence, that such competitors are placed 
at a disadvantage in competing with peti- 
tioners, in that, because of the element of 
chance involved, many customers are at- 
tracted by the punchboard method of selling 
candy and are thereby induced to purchase 
petitioners’, instead of their competitors’ 
candy. Thus, by the use of a lottery or 
gambling device, petitioners are able to, and 
do, compete successfully with those who 
will not and do not use this method of 
competition, 


[Unfair competition] 
That such a method of competition is 
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unfair, within the meaning of § 5 of the Fed- 
eral Trade Commission Act, is well settled. 
Federal Trade Commission v. R. F. Keppel 
& Bro., 291 U. S. 304, 309; Walter H. John- 
son Candy Co. v. Federal Trade Commission. 
7 Cir., 78 F. 2d 717; Hofeller v. Federal 
Trade Commission, 7 Cir., 82 F. 2d 647, 649; 
Federal Trade Commission v. Southern Pre- 
mium Mfg. Co., 5 Cir., 83 F. 2d 1008; Fed- 
eral Trade Commission v. A. McLean & Son, 
7 Cir., 84 F. 2d 910; Federal Trade Commis- 
sion v. F. A. Martoccio Co., 8 Cir. 87 F. 2d 
561, 563; Federal Trade Commission v. 
George Ziegler Co., 2 Cir., 90 F. 2d 1007; 
Federal Trade Commission v. Barager-Web- 
ster Co., 7 Cir., 95 F. 2d 1000; Federal Trade 
Commission v. Charles N. Miller Co., 1 Cir., 
97 F. 2d 563; Federal Trade Commission v. 
American Candy Co.,7 Cir., 97 F. 2d 1001. 

That petitioners are using this method, 
and using it as a method of competition in 
interstate commerce, is not disputed. They 
nevertheless ask us to set aside the Com- 
mission’s orders, on the ground that its 
conclusion—which they call a finding—that 
the method is unfair is not supported by 
testimony, Petitioners’ brief states: 

“Petitioners contended before the Commission 
and now contend before this court that the rec- 
ord in these cases wholly fails to sustain the 
finding of the Commission that this ‘punch- 
board’ method of distribution is considered to 
be an unfair method of competition in the 
Pacific Northwest, the area in which these peti- 
tioners conduct their business. The Commission 
in these cases failed to produce a single wit- 
ness who was actually or even potentially a 
competitor of these petitioners who did or would 
testify that the method of distribution used by 
the petitioners is considered to be an unfair 
method of competition.”’ 


Hence, it is argued, “the finding of the 
Commission that the ‘punchboard’ method 
of candy distribution in the Pacific North- 
west constitutes an unfair method of com- 
petition within the meaning of §5 of the 
Federal Trade Commission Act cannot be 
sustained.” 


[Question of law] 


The argument assumes, erroneously, that 
whether petitioners’ method of competition 
—which, admittedly, involves the use of a 
lottery or gambling device—is fair or unfair 
is a question of fact to he determined by 
testimony. Actually, it is a question of law 
to be determined by the courts. Federal 
Trade Commission v. Gratz, 253 U. S. 421, 
427; Federal Trade Commission v. Beech-Nut 
Packing Co., 257 -U. S. 441, 453; Federal 
Trade Commission v. Curtis Publishing Co., 
260 U. S. 568, 579; Federal Trade Commis- 
sion v. Raladam Co., 283 U. S. 643, 648; 
Federal Trade Commission v. R. F. Keppel 
& Bro., supra, p. 314. Testimony of wit- 
nesses as to how, in their opinion. the ques- 
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tion should be determined would be useless 
and improper. The Supreme Court has, 
in the Keppel case, declared the law on this 
subject, not for one State or one Circuit 
only, but for the entire United States, in- 
cluding the Pacific Northwest. 


[Packaged candy competes with unpackaged 
candy] 


As stated before, petitioners pack their 
candy in boxes. They call these boxes 
fancy packages. They also call their candy 
fancy package candy, and call their business 
the fancy package candy business. They 
say in their brief that there is no testimony 
that anyone engaged in the fancy package 
candy business is injured by their use of the 
punchboard method of selling and distrib- 
uting candy. Hence, they contend, the 
Commission’s finding that their use of this 
method injures their competitors is not sup- 
ported by testimony. The contention is 
based on the false assumption that petition- 
ers are in competition only with those who 
sell and distribute candy in fancy packages. 
There is abundant testimony that sales of 
petitioners’ candy by the _ punchboard 
method are in competition with, and sub- 
tract from, “straight” sales of.other candy. 
Whether such candy is sold in fancy pack- 
ages, plain boxes, tinfoil wrappers or paper 
bags is quite immaterial. 


[Wholesalers and retailers affected] 


Sales of petitioners’ candy by the punch- 
board method exceed, in the aggregate, 
$250,000—five million punches—a_ year. 
Here, as in the Keppel case, supra (p. 309), 
the practices complained of affect not only 
competing manufacturers, but the far 
greater number of wholesalers and retailers 
to whom the manufacturers sell, and the 
customers to whom the retailers sell. It 
is clear, therefore, that the present proceed- 
ing is not a mere private controversy, but 
is, as §5 of the Act requires, ‘“‘to the interest 
of the public.” 


[Orders under review] 


Fach of the five orders under review 
reads as follows: 

‘It is ordered that the [petitioner], its offi- 
cers, representatives, agents, and employees, in 
connection with the offering for sale, sale and 
distribution in interstate commerce of candy, 
do forthwith cease and desist from: 

(1) Selling and distributing to jobbers and 
wholesale dealers for resale to retail dealers, 
or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the gen- 
eral public are to be made, or may be made, 
by means of a lottery, gaming device, or gift 
enterprise. 


‘“*(2) Supplying to or placing in the hands of 
wholesale dealers and jobbers or retail dealers 
assortments of candy which are used, or which 
may be used, without alteration or rearrange- 
ment of the contents of such assortments, to 
conduct a lottery, gaming device, or gift en- 
terprise in the sale or distribution of the candy 
contained in said assortments to the public. 

“*(3) Packing or assembling in the same as- 
sortment of candy for sale to the public at 
retail boxes of candy, together with a device 
commonly called a ‘punchboard,’ which punch- 
board is for use, or which may be or is de- 
signed to be used, in distributing or selling said 
candy to the public at retail. 

“‘(4) Furnishing to retail and wholesale deal- 
ers and jobbers a device commonly called a 
‘punchboard,’ either with assortments of candy 
or separately, bearing a legend or legends or 
statements informing the purchasing public that 
the candy is being sold to the public by lot 
or chance or in accordance with a sales plan 
which constitutes a lottery, gaming device, or 
gift enterprise.’’ 


[Petitioners’ contention] 


Petitioners contend that paragraphs (1) 
and (2) of each order are too broad, in that 
they relate not only to sales which are to 
be made by means of a lottery, gaming 
device or gift enterprise, but to those which 
“may be” so made, and relate not only to 
assortments of candy which are to be used 
in conducting a lottery, gaming device or 
gift enterprise, but to those which “may be” 
so used. This point is well taken. The 
orders, as drawn, would prevent petitioners 
from selling any candy which any person 
might thereafter sell by means of a lottery, 
gaming device or gift enterprise, or might 
thereafter use in conducting a lottery, gam- 
ing device or gift enterprise, even though 
such sale or use was not designed, intended, 
caused, procured or consented to by peti- 
tioners. This, obviously, was not the in- 
tention of Congress. Federal Trade 
Commission v. A. McLean & Son, supra, p. 
913; Federal Trade Commission v. Charles 
N. Miller Co., supra, p. 564. 


[Orders modified] 


The orders’ are modified by striking out 
the words “or may be made,” in paragraph 
(1) of each order, and by amending para- 
graph (2) of each order to read as follows: 
, **(2) Supplying to or placing in the hands of 
wholesale dealers and jobbers or retail dealers 
assortments of candy whose contents are ar- 
ranged to conduct a lottery, gaming device, or 
gift enterprise in the sale or distribution of 
the candy contained in said assortments to the 
public.’”’ 


{Orders affirmed} 
As thus modified, the orders are affirmed. 
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[55,209] Associated Merchants of Montana et al. v. Harry H. Ormesher & Bernard 


Blodgett. 


Montana Supreme Court. No. 7885. 


Decided February 4, 1939, 


The constitutionality of the Montana Unfair Practices Act is sustained, and a decree 
enjoining defendants from selling below cost in violation of the Act is affirmed. 


Opinion by Mr. Justice ANGSTMAN, concurred in by all the Justices. 


[Counsel] 


E. C. Kurtz, Fred W. Schilling, Jay M. Kurtz, 
Missoula, Attorneys for appellants. 

Pope & Smith, Missoula, Attorneys for Re- 
‘ spondents, 

John Bonner, Helena, Amicus Curiae. 
Ralph J. Arnold, Judge Presiding. 


Hon. 


[Suit to enjoin sales below cost] 


This action was brought to enjoin the 
defendants from violating the provisions of 
Chapter 80, Laws of 1937, in their business 
of merchandising as grocers. To the com- 
plaint charging its violation, defendants 
first filed a demurrer. The demurrer being 
overruled, they filed an answer putting in 
issue the allegations of the complaint, and 
asserting by affirmative defenses that Chap- 
ter 80, and particularly section 3 thereof, 
is unconstitutional as in violation of certain 
specified sections of the state and federal 
Constitutions. The reply denied the affirm- 
ative allegations of the answer. 


[Trial below] 


The cause was tried to the court sitting 
without a jury. The court made findings 
of fact and conclusions of law favorable 
to plaintiffs, finding that defendants had 
violated sections 3 and 4 of the Act, and 
entered a decree restraining and enjoining 
defendants from “selling, offering for sale, 
or advertising for sale any such articles 
or products (covered by the findings) at 
less than the cost thereof to such defend- 
ants, unless with the exceptions allowed 
by law, and from further like violations 
of the provisions of sections 3 and 4 of 
Chapter 80 of the Session Laws of 1937.” 
The appeal is from the judgment. 


[Vahdity of Unfair Practices Act] 


The record on appeal consists of the judg- 
ment roll only, without the evidence intro- 
duced at the trial; hence the only question 
for us to determine is whether Chapter 80 
is valid. This we must determine from the 
Act itself without the aid of factual back- 
ground save as appears from the findings 
of fact. 

Section 3 of the Act provides: 

“Tt shall be unlawful for any person, partner- 


ship, firm, corporation, joint stock company, or 
other association engaged in business within this 
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state, to sell, offer for sale or advertise for sale 
any article or product or service or output of a 
service trade, at less than the cost thereof to 
such vendor, or give, offer to give or advertise 
the intent to give away any article or product, 
or service or output of a service trade for the 
purpose of injurying competitors and destroying 
competition, and he or it shall also be guilty of 
a misdemeanor, and on conviction thereof shall 
be subject to the penalties set out in section 11 
of this Act for any such act. 

“The term ‘cost’ as applied to production is 
hereby defined as including the cost of raw 
materials, labor and all overhead expenses of 
the producer; and as applied to distribution 
‘cost’ shall mean the invoice or replacement 
cost, whichever is lower, of the article or prod- 
uct to the distributor and vendor plus the cost 
of doing business by said distributor and vendor. 

“The ‘cost of doing business’ or ‘overhead 
expense’ is defined as all costs of doing business 
incurred in the conduct of such business and 
must include without limitation the following 
items of expense: labor (including salaries of 
executives and officers), rent, interest on bor- 
rowed capital, depreciation, selling cost, mainte- 
nance of equipment, delivery costs, credit losses, 
all types of licenses, taxes, insurance and ad- 
vertising.’”’ 


Section 4 provides: 

“In establishing the cost of a given article or 
product to the distributor and vendor, the in- 
voice cost of said article or product purchased 
at a forced, bankrupt, closeout sale, or other 
sale outside of the ordinary channels of trade 
may not be used as a basis for justifying a 
price lower than one based upon the replacement 
cost as of date of said sale of said article or 
product replaced through the ordinary channels 
of trade, unless said article or product is kept 
separate from goods purchased in the ordinary 
channels of trade and unless said article or 
product is advertised and sold as merchandise 
purchased at forced, bankrupt, closeout sale, or 
by means other than through the ordinary 
channels of trade, and said advertising shall 
state the conditions under which said goods 
were so purchased, and the quantity of such 
merchandise to be sold or offered for sale.’’ 


Other provisions of the Act need not 
be referred to specifically except to say 
that in addition to declaring that violation 
of the prohibited acts shall constitute a. 
misdemeanor, the Act authorizes injunction 
proceedings to enjoin a continuance of the 
prohibited acts. Also section 6 provides 
that the provision of sections 3, 4 and 5 
have no application to sales made 


“‘(a) in closing out in good faith, the owner's 
stock or any part thereof, for the purpose of 
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discontinuing his trade in any such stock or 
commodity, and in the case of the sale of sea- 
sonal goods or to the bona fide sale of perish- 
able goods to prevent loss to the vendor by 
spoilage or depreciation, provided notice is 
xiven to the public thereof; (b) When the goods 
are damaged or deteriorated in quality, and 
notice is given to the public thereof; (c) By an 
officer acting under the orders of any court; (d) 
In an endeavor made in good faith to meet tne 
legal prices of a competitor as herein defined 
selling the same article or product, or service or 
output of a service trade, in the same locality 
or trade area.”’ 


[Constitutionality assailed] 


The Act is assailed as being contrary 
to section 1 of the 14th and to the Sth 
Amendment to the United States Constitu- 
tion, and to sections 3 and 27 of Article IIT 
of the Montana Constitution, as a depriva- 
tion of liberty and property without due 
process of law. 


[Not a price-fixing statute] 


Defendants contend that Chapter 80 is 
a price-fixing statute, and, therefore, in- 
valid under the holding of this court in 
H, Earl Clack Co. v. Public Service Com- 
mission, 94 Mont. 488, 22 Pac. (2d) 1056, 
and contrary to the decisions of the United 
States Supreme Court cited and relied on 
in the H. Earl Clack Co. case. The statute 
here considered is not a price-fixing stat- 
ute. Its aim and object is to prevent un- 
fair competition in business. As a means 
to that end the Act prohibits sales of 
commodities below cost when done “for the 
purpose of injuring competitors and destroy- 
ing competition.” i 
only, leaving in the seller the discretion 
to sell at whatever price above that he 
chooses. The minimum price is fixed not 
as end in itself, but to prevent ruin- 
ous price-cutting injuring or destroying 
competitors. 

This contention, under an identical stat- 

ute, was before the supreme court of Cali- 
fornia in Wholesale Tobacco Dealers v. 
National Candy & T. Co., 11 Cal. (2d) 634, 
82 Pac. (2d) 3, where the court in speaking 
on this point said: 
“In its true sense it is not a price-fixing statute 
at all. It merely fixes a level below which the 
producer or distributor may not sell with intent 
to injure a competitor. In all other respects 
price is the result of untrammeled discretion.”’ 


Speaking of a very similar statute, the 
supreme court of Tennessee, in Rust v. 
Griggs, 172 Tenn. 565, 113 S. W. (2d) 733, 
said: 

“In consideration of this statute we may first 
observe that it is not a price-fixing law. It is 
not therefore necessary to consider decisions of 
this court and the supreme court of the United 


It fixes a minimum price 


States respecting statutes of that sort. As ap- 
pears from section 2 of the statute, its object 
is to prevent deception of the public and to 
prevent practices which tend to injure competi- 
tors unfairly and thereby lessen competition or 
unreasonably restrain trade or create a monopo- 
ly. * * * Sales at less than cost therefore are 
not denounced by the Act of 1937 unless such 
sales are made with the intent or effect to 
deceive the public, to injure competitors, or to 
destroy competition.’’ 


Under an identical statute the supreme 

court of Wyoming, in State v. Langley — 
Wyo. —, 84 Pac. (2d) 767, in answering the 
same contention here made and after re- 
ferring to the Clack case, supra, and deci- 
sions of the United States Supreme Court 
cited therein, said: 
“In these cases the legislature sought to fix 
absolutely, the price of a commodity or labor. 
It was held that the subject sought to be regu- 
lated was not affected with a public interest 
and that the attempted regulation was unreason- 
able. These cases, of course, are clearly dis- 
tinguishable from the case at bar. The 
legislature, by the statute here in question, 
sought, not to fix prices, but to prevent ruinous 
price-cutting, by which competitors might be 
injured and competition be destroyed. To do 
that, it was, of course, necessary to fix some 
limit. It might, perhaps, have set other limits 
than that which was fixed. The limit of ‘not 
below cost’ was only one of a number of others 
which might, perhaps, have been selected. The 
one actually selected was thought to be the most 
just under the circumstances. It was but the 
means to an end, not an end in itself. As was 
said in Stephenson v. Binford, 287 U. S. 251, 
BSaoetCu, 18, 077 lan Ge 266, (oss ae lar ee vele 
speaking of the power of a commission to fix 
the minimum rate for private carriers (page 
188): ‘The authority is limited to the fixing of 
minimum rates. The contract carrier may not 
charge less than the rates so fixed, but is left 
free to charge as much more as he sees fit and 
can obtain. Undoubtedly, this interfers with 
the freedom of the parties to contract, but it is 
not such an interference as the 14th Amendment 
forbids.’ (See, also, State v. Drayton, infra 
(82 Neb. 254, 117 N. W. 768, 23 L. R. A. (n. s.) 
1287, 130 Am. St. Rep. 671.)’’ 


See to the same general effect, Public Serv- 
ice Commission v. Great Northern Utilities 
Co., 289 U. S. 130, 77 L. Ed. 1080, and Old 
Dearborn D. Co. v. Seagram-Distillers Corp., 
29001G=-Sg83, S15. Bd51109;. 106, As EAR: 
1476. ' 

The Supreme Court of the United States, 
in Nebbia v. New York, 291 U. S. 502, 78 
L. Ed. 940, 89 A. L. R. 1469, had this 
to say: 

“But there can be no doubt that upon proper 
occasion and by appropriate measures the state 
may regulate a business in any of its aspects, 
including the prices to be charged for the 
products or commodities it sells. So far as the 
requirement of due process is concerned, and in 
the absence of other constitutional restrictions, 
a state is free to adopt whatever economic policy 
may reasonably be deemed to promote public 
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welfare, and to enforce that policy by legislation 
adapted to its purpose. The courts are without 
authority either to declare such policy, or, when 
it is declared by the legislature, to override it. 
If the laws passed are seen to have a reasonable 
relation to a proper legislative purpose, and are 
neither arbitrary nor discretionary, the require- 
ments of due process are satisfied, and judicial 
determination to that effect renders a court 
functus officio. ‘Whether the free operation of 
the normal laws of competition is a wise and 
wholesome rule for trade and commerce is an 
economic question which this court need not 
consider or determine.’ (Northern Securities 
Co. v. United States, 193 U. S. 197, 377-8.) And 
it is equally clear that if the legislative policy 
be to curb unrestrained and harmful competition 
by measures which are not arbitrary or dis- 
criminatory it does not lie with the courts to 
determine that the rule is unwise. With the 
wisdom of the policy adopted, with the adequacy 
or practicability of the law enacted to forward 
it, the courts are both incompetent and unau- 
thorized to deal. The course of decision in this 
court exhibits a firm adherence to these princi- 
ples. Times without number we have said that 
the legislature is primarily the judge of the 
necessity of such an enactment, that every pos- 
sible presumption is in favor of its validity, and 
that though the court may hold views incon- 
sistent with the wisdom of the law, it may not 
be annulled unless palpably in excess of legis- 
lative power. 

“The lawmaking bodies have in the past en- 
deavored to promote free competition by laws 
aimed at trusts and monopolies. The conse- 
quent interference with private property and 
freedom of contract has not availed with the 
courts to set these enactments aside as denying 
due process. Where the public interest was 
deemed to require the fixing of minimum prices, 
that expedient has been sustained. If the law- 
making body within its sphere of government 
concludes that the conditions or practices in an 
industry make unrestricted competition an in- 
adequate safeguard of the consumer’s interests, 
produce waste harmful to the public, threaten 
ultimately to cut off the supply of a commodity 
needed by the public, or portend the destruction 
of the industry itself, appropriate statutes 
passed in an honest effort to correct the threat- 
ened consequences may not be set aside because 
the regulation adopted fixes prices reasonably 
deemed by the legislature to be fair to those 
engaged in the industry and to the consuming 
public,”’ 


We recognize that there are differences 
between the statute involved in the Nebbia 
case and Chapter 80 here being considered, 
as well as differences in the kind of com- 
modity there dealt with. In fact, the court 
in that case said: 

“The fluid milk industry is affected by factors 
of instability peculiar to itself which call for 
special methods of control.”’ 


However, the statute there considered 
went further than Chapter 80. It fixed a 
definite minimum price of milk, a sale be- 
low which was made a crime regardless 
of the intention of the seller. Under chap- 
ter 80 it is only unlawful to sell below 


155,209 


the minimum when done for the purpose 
of injuring or destroying competition. 
(Great Atlantic & Pac. Tea Co. v. Ervin, 
23 Fed. Supp. 70; Balzer v. Caler, 11 Cal. 
(2d) 663, 82 Pac. (2d) 19; State v. Langley 
(Wyo.), 84 Pac. (2d) 767.) We rely upon 
the Nebbia case only so far as it declares 
the broad police powers of the states. It 
is definite authority that a price-fixing stat- 
ute may be valid if justification for it is 
found in a desire upon the part of the 
legislature to curb an evil affecting the 
public interest so as to fall within the police 
power of the state. The purpose of pro- 
tecting the general public against monopolies 
is within the police power of the state. 


[Act within police power] 


The Act in question must be sustained as 
within the police power of the state if its 
provisions are reasonably designed to ac- 
complish the purpose sought to be achieved, 
namely that of protecting the public against 
monopolies. (Compare State v. Safeway 
Stores, 106 Mont. 182, 76 Pac. (2d) 81.) 

The Minnesota statute involved in Great 

Atlantic & Pac. Tea Co. v, Ervin, supra has 
the same effect as our Chapter 80, and the 
court in that case said: 
“The object sought to be accomplished by the 
legislation with which we are concerned is the 
prevention of the sale of goods, wares and 
merchandise in the state of Minnesota at prices 
less than cost, with the intent and purpose on 
the part of the vendor of injuring his competi- 
tors and destroying or lessening competition. 
That the legislature of the state of Minnesota 
might reasonably believe that such sales, made 
for such a purpose, tend to injuriously affect 
fair competition and to encourage monopoly and 
are opposed to the general public welfare and 
should therefore be curbed, we think is not to 
be seriously doubted. While we have no reason 
to believe that there is a dearth of grocers or 
other merchants in the state of Minnesota or a 
lack of competition among them or a present 
threat of monopoly in the grocery business, we 
are of the opinion that the state of Minnesota 
was free to adopt the public policy declared by 
the legislature in this statute.’’ 


The court further said: 

“We shall concern ourselves only with de- 
termining whether the means provided by the 
statute for the enforcement of the policy adopted 
are consistent with the requirements of due 
process, or are unreasonable, arbitrary, caprici- 
ous, and without a real and substantial relation 
to the object sought to be attained, and there- 
fore violative of the due process clause or the 
equal protection clause of the 14th Amendment.’’ 


The court then condemned certain portions 
of the statute, the first paragraph of sec- 
tion 2, part 2, which is identical with the 
first paragraph of our section 3, seems to 
have been sustained by the court, but since 
the other provisions of the Act were held 
unconstitutional, the court held there was 


Cited 1932-1939 Trade Cases 


597 


Associated Merchants of Montana v. Ormesher 


no method of enforcing it, and, hence, that 
the whole Act fell. The portions held un- 
constitutional in that case were so essen- 
tially different from our Chapter 80, that 
the case does not militate against our view 
that Chapter 80 is valid. 


[No conflict with Coustitution| 


Tuat the Act does not conflict with the 
federal or state Constitution, as a denial 
of due process of law, is so ably treated 
by the supreme comt of Wyoming, in the 
case of State v. Langley, supra, and by the 
supreme court of California in Wholesale 
Tobacco Dealers wv. National Candy Cao., 
supra, that we shall not repeat what was 
there said. We are satisficd with the con- 
clusion reached in those cases. 


{Means adapted to purpose] 


We cannot say that the means employed 

by the statute are not adapted to accom- 
plish the purpose of the Act. The legis- 
lative determination on the point is 
vonclusive upon the courts in the absence 
of a palpable abuse of power. (Compare 
Old Dearborn D. Co. v. Seagram Distillers 
Corp., supra; State v. Safeway Stores, supra.) 
By section 16 of the Act it is declared 
to be an urgency measure necessary for 
the immediate preservation of the public 
peace, health and safety, and the reasons 
why it was deemed necessary are specific- 
ally set out. Also by section 14 the legis- 
lature declared that the purpose of the Act 
is to safeguard the public against the crea- 
tion or perpetuation of monopolies and 
to foster and encourage competition. Fur- 
thermore, as was saia by the supreme court 
of California in Il’holesale Tobacco Dealers 
v. National Candy Co., supra: 
“It should also be mentioned that some 14 
states have passed similar legislation (unfair 
practices Acts.) This is entitled to some weight 
in determining whether the means provided In 
the statute will tend to accomplish the valid and 
expressed purpose of the legislature.’’ 


[Cost survey] 


Complaint is made of-section 5 of the Act, 
which provides in substance that where a 
particular trade or industry of which the 
person complained of is a member has an 
established cost survey for the locality in 
which the offense is committed, the cost 
survey shall be competent evidence against 
the person complained of. ‘This statute, 
it should be noted, simply establishes the 
admissibility of such evidence. It does not 
purport to prescribe the weight or credi- 
bility to be given to the evidence, as did 
the statute which was condemned on this 
ground in Great Atlantic & Pac. Tea Co. v. 
Ervin, supra. Also, there were in the Minne- 
sota statute other features, not in ours, upon 


which the court rested its conclusion as to 
the invalidity of the cost survey provisions. 
Rules of evidence are subject to legislative 
control so long as defendant is given a fair 
and impartial trial and so long as no 
constitutional limitation is violated. (State 
v. Pippi, 59 Mont. 116, 195 Pac. 556.) Ifa 
defendant’s business is, because of peculiar 
circumstances, not fairly to be ysoverned 
by the cost survey, he is privileged to so 
show. The statute cannot be condemned 
on this ground. 
[Definiteness of cost requirements | 

The only other contention made is that 
section 3 is so indefinite and uncertain in 
its provisions that it cannot be known 
when a person is, and when he is not, 
violating the law. The chief contention 
in this respect is that the cost of an article 
including, as the statute requires, the cost 
of doing business cannot be ascertained 
under the terms of the statute. Defendants 
rely upon the case of H. Earl Clack Co. v. 
Public Service Com. supra. As to the sound- 
ness of the rule there can be no doubt. 
The question here, however, is whether the 
rule is transgressed by the statute. The 
statute is no more indefinite than that held 
sufficiently definite in Old Dearborn D. Co. 
v. Seagram Distillers Corp. supra. In that 
case the phrase “fair and open competi- 
tion” was held by the United States 
Supreme Court to be sufficiently definite so 
that no one need be misled as to its mean- 
ing or suffer by reason of any uncertainty. 
On this point we agree with what the 
learned Justice who wrote the opinion in 
the case of State v. Langley, supra, said: 
“Hence, in the absence of provisions to the 
contrary, we must presume that the legislature 
did not intend to prescribe that the cost must be 
absolutely exact, and that it must be based 
upon the precise method of accounting which 
any one merchant might adopt, but meant, by 
‘cost,’ what business men generally mean, name- 
ly, the approximate cost arrived at by a reason- 
able rule. Hence, if a particular niethod 
adopted by a merchant cannot, under the facts 
disclosed, be said to be unreasonable, and does 
not disclose an intentional evasion of the law, 
the method so adopted should be accepted as 
correct. In other words, all that a man is re- 
quired to do under the statute is to act in good 
faith. (Hygrade Provision Co. v. Sherman, 266 
U. S. 497, 45 S. Ct. 141, 69 L. Ed. 403.) In that 
view of the case, the standard set by the legis- 
lature is virtually reduced to one of ‘reasonable- 
ness.’ And it is held that ‘reasonableness’ as 
‘the standard of an act, which can be deter- 
mined objectively from circumstances, is a 
common, widely-used, and constitutionally valid 
standard in law.’ (People v. Curtiss, 116 Cal. 
App. Supp. 771, 300 Pac. 801, 805, and cases 


cited.)’’ 
[Judgment affirmed] 


Finding defendants’ contentions to be with- 
out merit, the judgment is affirmed. 
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[7 55,210] Loft, Inc. v. Corn Products Refining Co., et al. 


United States Circuit Court of Appeals, Seventh Circuit. 


Decided March 14, 1939. 


Appeal from the United States District Court, Southern District of Indiana, Indianapolis 


Division. 


Interrogatories propounded in a bill of discovery in aid of an action under the 
Federal Anti-Trust Acts may seek knowledge of the defendants’ operations prior to the 
date of the alleged combination where the background afforded by operations in the 
earlier competitive period may reveal any subsequent trend toward monopolistic control. 


Answers to MA Ogos may not be refused where the information sought, al- 


though not complete, 
action, is competent and material. 


irect, or decisive as to the issues involved in the Anti-Trust 


Cost or burden incident to the preparation of answers to proper interrogatories 
afford no basis for objection to the furnishing of answers where the information sought 
to be elicited is obtainable only from the private records of the party to whom the 


interrogatories are directed. 


Before Evans, Major and Treanor, Circtit Judges. 


[Statement of the case} 


TrEANOR, Circuit Judge. Plaintiff-appel- 
lee filed a bill of discovery in aid of its 
action at law to recover damages alleged 
to have been caused to the plaintiff by the 
defendants’ violation of the Sherman Anti- 
Trust Act;* the action at law having been 
brought pursuant to the authorization of 
the Clayton Anti-Trust Act.? After the bill 
of discovery had been filed the District 
Court ordered certain amendments to be 
made to the complaint in the law action. 
The plaintiff thereupon filed an amended 
complaint but did not file an amended bill 
of discovery. No change in substance was 
caused by the amendment of the original 
complaint in the action at law, and the de- 
cree in the equity cause of discovery was 
based on the amended complaint. 


[Questions on appeal 


The bill of discovery propounded 342 in- 
terrogatories of which the first 244 were 
addressed to all defendants except the 
“Foundation,” the latter being requested te 
answer the remaining interrogatories. 
Many of the interrogatories were identical 
except that they covered different periods 
of time. Defendants’ objections to answer- 
ing many of the interrogatories were sus- 
tained but plaintiff assigns no cross-errors. 
This appeal is prosecuted from the order 
of the District Court requiring the defend- 
anfs to answer the remaining interrogatories. 

The appeal raises ‘two questions: (1) the 
propriety of the interrogatories allowed, 
and (2) the jurisdiction of the District 
Court. As respects the first question de- 
fendants urge the impropriety of the in- 
terrogatories on the following grounds: 


(1) All interrogatories directed to the 
conduct of defendants between the years 
1920 and 1925 are irrelevant because the 
complaint proceeds upon a conspiracy and 
combination formed in 1925 and existing 
through 1935. 


(2) The interrogatories seek a mass of 
detailed ‘information respecting matters ir- 
relevant to the issues raised by the com- 
plaint and general denial thereto. 


(3) Answers to certain of the inter- 
rogatories will involve great accounting ex- 
pense and plaintiff should pay such expense 
before obtaining the answers 


[Relevancy of matter in inécrrogatories] 


The first two grounds involve the same 
test, that of relevancy. It seems clear that 
if conduct during the period 1920 to 1925 
has a substantial bearing on the issues, then 
such conduct is a proper field for investiga- 
tion by a fact finding body and thé material 
facts of such conduct properly may be the 
subject of interrogatories. 4 


To appraise defendants’ grounds of ob- 
jection to the interrogatories it is necessary 
to have in mind the substance of the 
principal issues as revealed by the plead- 
ings. The complaint in the law action was 
met with a general denial which put in 
issue all material allegations of the com- 
plaint. The amended complaint, as stated 
above, was filed after the District Court 
had ordered the original complaint to be 
amended by striking out allegations that in 
1916 a decree in favor of the United States 
was entered finding the present defendants 
guilty of violation of the Sherman Anti- 
Trust Act,’ and that in 1932 a similar de- 
cree was entered by consent of parties 


126 Stat. 209.15 U. S 
2 38 Stat. 731, 15 U.S. 
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C, A. Secs. 1 and 2. 
C. A. Sec. 15. 


3 United States v. Corn Products Company, 234 
Fed. 964. 


Cited 1932-1939 Trade Cases 


599 


Loft, Inc. v. Corn Products Refining Co., et al. 


[Alleged unfair practice] 


The amended complaint at law alleges 
that the defendants had organized the Corn 
Industries Research Foundation, Inc. under 
the laws of Indiana to act as a trade asso- 
ciation; that defendant Corn Products Re- 
fining Company is the dominant member 
of the Foundation and dominates the 
glucose industry; that the defendants at 
various times since 1906 had monopolized 
the manufacture throughout the United 
States of glucose and other corn products; 
that plaintiff is a candy manufacturer and 
that glucose is required in the manufacture 
of candy to prevent crystalization and 
granulation, and for use as a cheap sub- 
stitute for cane sugar. Plaintiff further al- 
leged in its amended complaint that because 


of its dependence on the glucose industry,,. 


and because glucose was an adulterant, 
plaintiff had undertaken experiments where- 
by it developed a process in 1934 for the 
manufacture of candy in commercial and 
competitive quantities without the use of 
glucose; that defendants sought to suppress 
the use of plaintiff’s process by the candy 
industrv; and that, to accomplish this pur- 
pose, defendants induced newspapers to 
refuse advertisements thereof, deceiving 
said newspapers by purposely confusing 
glucose and dextrose and falsely attributing 
to glucose the same health qualities found 
in dextrose. Also it was alleged that the 
foregoing deception was practiced upon the 
public by the defendants and that defend- 
ants conspired and combined to restrain in- 
terstate trade and commerce in glucose 
candy and confection products and that de- 
fendants have combined and conspired to 
monopolize said commerce for the purpose 
and with the intent of: 

(a) suppressing competition in the manu- 
facture and sale of glucose and other corn prod- 
ucts in commerce as aforesaid; 

(b) securing a monopoly in the manufacture 
and sale of glucose and other corn products; 

(c) establishing and maintaining uniform, en- 
hanced, oppressive, and non-competitive prices, 
terms, conditions, concessions, and transporta- 
tion charges in connection with the sale of glu- 
case and other corn products; 

(d) enhancing the selling prices of glucose and 
other corm products to purchasers, including 
plaintiff; 

(e) eliminating concessions and special terms 
in the sale of glucose and other corn products 
to purchasers, including plaintiff; 

(f) retarding and preventing the lowering of 
said price to purchasers, including plaintiff; 

(g) limiting production of glucose and other 
corn products; 

(h) stifling competition so that large profits 
would be obtained and maintained; * * * 

(k) stifling any activities which might have a 
tendency to decrease the profits of the members 
of the glucose industry; 

(1) injuring the business and_ property ot 
others who sought to take themselves from un- 


der the dominance of and to release themselves 
from dependence upon said members of the glu- 
cose industry; 


* * * * * * * * 

(n) restraining and preventing plaintiff from 
obtaining the natural profits which would flow 
from a widespread use of said process by other 
manufacturers of candy and kindred products.”’ 


[Mechanics of alleged practices] 


In addition to the foregoing the com- 
plaint further alleges the mechanics of the 
plan whereby the above results were 
achieved. The complaint charges that the 
defendants adopted a “reporting plan” 
whereby they systematically interchanged 
intimate details of terms, concessions, trans- 
portation charges, etc.; that they allocated 
and limited the proportionate amount of 
corn ground by each member, and thus 
curtailed the aggregate production of 
glucose in other corn products; that de- 
fendants took reprisals against those who 
would not conform to the standards of 
prices, terms, production, etc. set by the 
combination and conspiracy; that virtually 
all price competition has been eliminated. 

The above summarization of the amended 
complaint omits many material allegations 
but is sufficient to serve the needs of our 
discussion. 


[Comparison of periods of operation] 


As already stated defendants strongly 
urge the impropriety of interrogatories 
dealing with the period 1920 to 1925. Plain- 
tiff contends that this was a period of com- 
petition and that the unlawful combination 
of defendants commenced in 1925. Con- 
sequently, plaintiff urges that information 
respecting the practices and conduct of de- 
fendants during a reasonable period prior 
to 1925 is relevant to the issues because 
it affords a standard of comparison for the 
practices and conduct of defendants for the 
period during which, it is alleged, they were 
guilty of unlawful practices and conduct. 


[Scope of interrogatories proper] 


A comparison of the periods will tend to 
reveal whether there was a change in the 
direction of monopolistic control and re- 
striction of competition; and if such a change 
is revealed the comparison will throw light 
on the extent and character of the change. 
In view of the long period of time involved 
in the litigation and the magnitude of the 
activities under examination, we cannot say 
that the interrogatories cover an unreason- 
ably long period of time prior to the alleged 
beginning of the wrongful activities of de- 
fendants. In general the interrogatories are 
directed to the existence or non-existence 
of facts, the existence or non-existence of’ 
which is relevant to the issues raised by 
the complaint and general denial 
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[Liberal construction of relevancy] 


The objections to the relevancy of other 
interrogatories are too numerous to permit 
minute examination of each. Cases dealing 
with interrogatories filed under statutes or 
with bills of discovery reveal, in general, 
a liberal test of relevancy. To meet the 
test of relevancy evidence sought to be 
elicited by interrogatories need not be com- 
plete, direct or decisive of issues. In pass- 
ing upon relevancy the District Court is not 
required to anticipate the weight of the 
evidence sought. If it is competent and 
material to the issues, that is sufficient. It 
has been stated that the “extent of inquiry 
is largely one of discretion of the District 
Court”;* and the Supreme Court of the 
United States has stated that “it is all a 
matter of discretion.” ° 

Defendants object to interrogatories num- 
bered 57, 63, 64, 65, 66 and 67 (and 127, 128, 
129, 130, 131 which are identical but cover 
the period from 1920 to 1925). These ques- 
tions seek to determine the volume in 
pounds of total sales of glucose to candy 
manufacturers per year, the amount pur- 
chased by each purchaser per month, and 
the quoted price to such purchaser and the 
actual price paid, the name and address of 
the purchaser, the net delivered price by 
tank and by hundredweight of glucose to 
all other customers by months and what 
variations in price existed as to these cus- 
tomers. Apparently, such information will 
bear on the extent of defendants’ control, 
domination and monopoly over the sale of 
glucose, which is one of the issues. It will 
bear on the question of uniformity of prices, 
non-competitive prices as between the dif- 
ferent defendants, and unreasonable en- 
hancement of selling price, all of which are 
material to the issues. 


[Relation of rebates to price-fixing] 


Defendants object to interrogatories num- 
bered 75, 76, 77 (143-145 identical except for 
period), 157 and 170. These questions re- 
quire defendants to state what rebates they 
have made on glucose, the information re- 
ported under the reporting plan respecting 
deductions made to customers, concessions 
made to customers, and the names of such 
customers. The complaint alleges that de- 
fendants acted in concert with regard to 
prices, and that the reporting plan was a 
means to accomplish the unlawful con- 
spiracy and combination. The information 
sought by the foregoing questions falls di- 
rectly and plainly within the allegation that 
prior to the conspiracy and combination 
defendants frequently allowed special con- 
cessions and terms and that net prices 


4 Indianapolis Amusement Co. v. Metro-Gold- 
wyn-Mayer Distributing Corp., 90 Fed. 2nd. 732. 
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varied and that there was competition in 
the industry, but that all this terminated 
after the commencement of the conspiracy 
and combination. Defendants seek to make 
the relevancy of the anticipated evidence 
turn upon an assumption of what the an- 
swers will be. They suggest that if the 
answers show the absence of rebates and 
concessions then there would be no rebates 
to give. That would be true and defendants 
could so answer. But defendants further 
suggest that if they did make rebates and 
concessions then there would be details to 
give and the fact that there were rebates 
and concessions would disprove plaintiff’s 
allegation of price uniformity. From the 
foregoing defendants conclude that the in- 
terrogatories show merely an attempt to 
“burrow” into defendants’ case. The 
District Court could not anticipate the 
answers and, moreover, it is conceivable 
that special rebates and concessions, if there 
were any, are consistent with concerted 
activity with regard to prices and they may 
be merely cloaks to disguise combinations 
and conspiracies. What the information 
will tend to prove remains an open question. 


[Net profits relevant to tssues]} 


Another group of interrogatories asks 
defendants to state net profits on the sale 
of glucose and net profits on the sale of 
other corn products, to state the method 
by which cost of manufacture and dis- 
tribution is determined, the manufacturing 
cost and total cost per pound of glucose 
sold. Defendants argue that in order to 
establish a conspiracy to fix prices it is not 
necessary to show that the prices fixed are 
unreasonable in relation to costs. This may 
be granted, but plaintiff has alleged the fact 
of unconscionable profits and it will un- 
doubtedly base its alleged damages on such 
an allegation; and if the unconscionable 
profits are shown to have resulted from an 
unlawful combination and conspiracy and 
have resulted in injury to the plaintiff, the 
information sought is not irrelevant. Plain- 
tiff alleges that it suffered damage in the 
sum of $500,000 by reason of excessive prices 
which it was compelled to pay from De- 
cember .1925 ta August 1934 as a result of 
the conspiracy and combination. 


[Operations of defendant in issue] 


Defendants object to certain interroga- 
tories which seek disclosure of the states 
in which corn was purchased, the number 
of bushels purchased in each state, the num- 
ber shipped yearly from each state to a 
defendant and the prices of glucose to cus- 
tomers by month as compared with the 


> Sinclair Refining Co. v. Jenkins Petroleum 
Process Co., 289 U. S. 689-697. 
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prices of corn for the same month. De- 
fendants also object to certain other in- 
terrogatories which ask what proportion of 
the total annual grind of corn in the United 
States is ground by each defendant; what 
proportion of the total annual production 
of all glucose distributed in the United 
States was distributed by the defendants 
and what interest is held by défendants, if 
any, in the business of candy manufactur- 
ing. As to some of the matters defendants 
claim that they have no knowledge, and 
such an answer is sufficient unless as a 
matter of law they are required to have 
knowledge. The facts with reference to 
the purchase of corn and the states wherein 
it was purchased, the prices of glucose and 
the prices of corn for the same respective 
period, the proportions of all corn grown 
and all glucose distributed in the United 
States have a definite bearing upon many 
issues. They are material to the allega- 
tions respecting the magnitude of defend- 
ants’ operations; their nation-wide scope 
and alleged monopoly. The complaint al- 
leges corn was shipped from certain states 
to defendants’ factories in certain states; 
that they charged freight rates and used the 
city of Chicago as a freight base point, al- 
though no factories were located in Chicago 
and only a part of the corn was purchased 
in or near Chicago; that defendants cur- 
tailed and allocated the amount of corn to 
be ground by each. The nation-wide pur- 
‘chases of corn plus the agreements with 
regard to the proportionate amounts to be 
ground by each defendant bear on the ques- 
tion of the alleged conspiracy and combina- 
tion to control or restrict the interstate 
commerce in corn products. The prices 
of glucose charged by defendants and the 
prices they paid for corn with correspond- 
ing or non-corresponding fluctuations are 
material to the disclosure of costs, profits, 
and control exerted by defendants. [It is 
true that the probative value of showing 
what the prices of glucose are for a par- 
ticular month and the price of corn for the 
same month may not be great in the ab- 
sence of a showing that the corn purchased 
during a particular month is processed into 
glucose during that month. This only 
amounts to saying that the answers to the 
interrogatories as framed will not bring out 
the complete picture from the standpoint of 
the defendants. But defendants are not 
precluded from producing evidence at the 
trial to complete the picture. The extent of 
the interest which may be held by any de- 
fendant in candy companies bears on the 
question of the control exerted by defend- 
ants over the glucose industry and sale of 
glucose. The pertinent interrogatories are 
not barred by the fact that plaintiff did 
not allege specifically that any defendant 


had such an interest since there is an issue 
to which the information is relevant. 


[Telephone calls} 


Defendants object to interrogatories 
which seek disclosure by each defendant 
of the dates of long distance telephone calls 
held with other defendants; and defendants 
urge that it is startling that such calls may 
be evidence of a conspiracy since there 
might be any number of proper reasons for 
the calls. It may well be that all long 
distance telephone conversations were en- 
tirely unrelated to the alleged conspiracy 
and combination; but on the other hand it 
was perfectly obvious that under modern 
conditions of communication long distance 
telephone calls could be used as a most ef- 
fective instrumentality in accomplishing 
the purposes of such a combination and 
conspiracy as is alleged in the complaint 
to have existed. The relations of the de- 
fendants are at issue and the fact of long 
distance calls between normally competitive 
corporations is sufficiently material to 
justify the interrogatories, 


[Admissibijity of consent decree] 


The last group to be considered consists 
of interrogatories 151-205 and 206-244. 
These interrogatories emphasize the date, 
April 6, 1932, by reason of the fact that 
they seek information about happenings be- 
fore and after that date. The theory of the 
objection of defendants is that the plaintiff 
is enabled to get before the fact finding 
body the information that a consent decree 
was entered on such date against defend- 
ants. The District Court struck out of the 
original complaint the reference to the 1932 
consent decree. The court’s reasons do not 
appear of record and as far as the record 
reveals to us the ruling merely is that such 
an allegation is not a proper part of the 
complaint. There is no ruling as yet that 
evidence would be inadmissible to show 
the consent decree. Defendants contend 
that under 15 U.S.C.A. Sec. 16 the consent 
decree is inadmissible, whilé plaintiff con- 
tends that the consent decree is admissible 
as a written admission although it may not 
have the effect of prima facie proof given 
by 15 U.S.C.A. Sec. 16 to a contested de- 
cree. The interrogatories, however, make 
no mention of the consent decree. The date 
of the decree may in fact mark a line be- 
tween competition and non-competition; 
and as stated above in reference to the years 
1920-1925 what took place in a period of 
competition, when compared to what took 
place in a period of alleged non-competi- 
tion, may be of great significance in de- 
termining whether non-competition did in 
fact exist in the latter period. Plaintiff’s 
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case does not stand or fall upon the show- 
ing that there was continuous non-competi- 
tion throughout the period 1925-1934. 
Plaintiff may show that before 1932 there was 
a condition of non-competition, that for a 
succeeding period competition among the 
defendants existed, and that thereafter there 
was a return to the former condition of 
non-competition. The District Court has 
not held that such periods are not a proper 
field of inquiry, but on the contrary its rul- 
ing on the objection necessarily constitutes 
a holding that such periods constitute a 
proper time division for the purpose of 
inquiry by interrogatories. The admissi- 
bility of the consent decree remains open; 
and if the District Court holds it inad- 
missible that court will exclude from the 
fact finding body any improper references 
thereto whether such references are found 
in answers to interrogatories or in other 
offered evidemce. We express no opinion 
on the question of the admissibility of the 
decree because that question is not neces- 
sarily involved in the objection to the use 
of the date of April 6, 1932, since nowhere 
in any of the approved interrogatories is 
there any reference to the existence of any 
such decree. 


[Use of bills of discovery] 


The recent decisions of federal courts in- 
dicate a liberal attitude toward the use of 
bills of discovery in equity proceedings 
ancillary to suits at law. The reasons for 
this attitude are aptly stated by Judge 


Woolsey in Zolla v. Grand Rapids Store 


Equipment Corporation:® 

“The rationale of this attitude is, of course, 
not only that the court wants to know the truth, 
but also that it is good for both the parties to 
learn the truth far enough ahead of the trial, 
not only to enable them to prepare for trial, but 
also to enable them to decide whether or not 
it may be futile to proceed to trial.’’ 


Judge Woolsey suggested that the legiti- 
mate function of discovery is to furnish 
evidence, and pointed out that it is not a 


good ground of objection to interrogatories: 


that the plaintiff is merely attempting to ob- 
tain evidence. In Sinclair v. Jenkins; supra, 
the Supreme Court stated that problems of 
discovery are not to be solved by “re- 
strictive formulas” and added the following 
observation: 

“Procedure must have the capacity of flexible 
adjustment to changing groups of facts. The 
law of discovery has been invested at times with 
unnecessary mystery. There are few fields 
where considerations of practical convenience 
should play a larger role. The rationale of the 
remedy, when used as an auxiliary process in 
aid of trials at law, is simplicity itself. At 
times, cases will not be proved, or will be proved 


846 Fed. 2nd: 319, 320. 
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clumsily or wastefully, if the litigant is not per- 
mitted to gather his evidence in advance. When 
this necessity is made out witti’ reasonable cer- 
tainty, a bill in equity is maintainable to give 
him what he needs. * * * Today the remedy sur- 
vives, chiefly, if not wholly, to give facility to 
proof. In the practice of many states there 1s 
a summary substitute by an order for examina- 
tion before trial or for the inspection of books 
and papers. The substitute has never found its 
way into the procedure of the federal courts. 
* * * The remedy in those courts is still by bill’ 
in equity as in days before the codes. * * *”’ 


[Allocation of costs of discovery] 


As a further objection to answering cer- 
tain interrogatories defendants urge that 
they will be compelled to incur a great 
burden and expense and contend that they 
should not be required to furnish answers 
to questions ‘ ‘unless plaintiff pays the cost 
of preparing them.” This objection is di- 
rected especially to the disclosure of prices 
charged, volume of sales, special terms and 
concessions, yearly net profits, the prices. of 
corn per month as compared with the price 
of glucose per month, etc. Various defend- 
ants filed affidavits of their officers and 
employees for the purpose of showing that 
the furnishing of the required information 
would require examination of all their in- 
voices throughout the periods covered b 
the interrogatories. 

The objection on the ground of great ex- 
pense was accompanied by the demand that 
plaintiff pay the original huge expense re- 
gardless of the ultimate conclusign of the 
law case; the demand was not that the 
expense abide the event of the lawsuit. 
Further, there was no offer to allow plain- 
tiff such an inspection before trial as would 
enable plaintiff to undertake the allegedly 
huge task of compilation. Defendants, 
both in argument and brief, stated that 
there was no authority for requiring the 
payment of expense by the interrogator as 
a condition to obtaining answers, and they 
assume that the point is one of first im- 
pression in this country. They urge the 
general proposition that equitable relief should 
be moulded so as to do equity and rely upon 
certain English authorities. English texts 
and decisions go further than any author- 
ities in this country in recognizing liability 
of the interrogator for expenses incident 
to discovery; but we find no authority which 
would support defendants’ position in the 
instant case. The following excerpt in- 
dicates the wide discretion of English courts 
in the matter of allocating costs incident 
to discovery: 


“*« * * the costs of and incident to * * * dis- 
covery * * * are in the discretion of the court 
x» * * The costs of interrogatories and answers 
thereto are usually treated * * * as part of the 
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costs in the cause which follow the event * * * 
The court may, however, * * * inquire into the 
propriety of exhibiting the interrogatories and 
if * * * such have been exhibited unreasonably, 
vexatiously or at improper length, the costs oc- 
casioned by the interrogatories and answers 
thereto are to be borne by the party at fault.” 7 


[Interrogatories reasonable] 


This Court cannot say that the inter- 
rogatories were exhibited unreasonably, 
vexatiously or at improper length. The 
mere fact that they are many and complex 
does not establish this. The tremendous 
scope of defendants’ operations necessarily 
requires many and complex questions to 
disclose the information to which plaintiff 
is entitled. 

The federal act authorizing investigation 
of books and papers has been limited to 
an inspection at or during the trial anly, 
not before. As stated in Sinclair Refining 
Co. v. Jenkins, supra, “In * * * many 
states there is a summary substitute (for 
bills of discovery) by an order for examina- 
tion before trial or for the inspection of 
books and papers”; but this substitute has 
not found its way into the procedure of 
the federal courts. And as stated in the 
Opinion in the foregoing case, the remedy 
in the federal courts is still by bill in equity 
as in days before the codes. .We have no 
reason to doubt that the District Court 
would have sustained obiections to many 
of plaintiff’s interrogatories, or at least have 
required substantial modification of the same, 
if defendants had offered an inspection of 
books before trial with sufficient oppor- 
tunity to plaintiff to obtain the information 
sought by the interrogatories. One well 
recognized limitation on the use of inter- 
rogatories is that they may not be used to 
obtain information “which is or should be 
known as well by the party who propounds 
the interrogatories as by the party to whom 
they are propounded.”® An interrogated 
party is not required to assume any greater 
burden of effort or expense than is neces- 
sary to make information available to the 
interrogator. Even under the English au- 
thorities defendants in the instant case 
would be required to offer an inspection in 
order to take the benefit of an objection 
based on the expense of answering.” 

We cannot disregard the merit of plain- 
tiff’s suggestion that if a gigantic combination 
may shift expense of answering  in- 
terrogatories to a single company. which 
seeks to obtain redress by exposure of the 
illegal combination, then the illegal com- 


bination has the power of defeating any 
action and any liability simply because 
through its own illegal acts the combination 
it has become so large that an injured party 
cannot obtain access to legal proof of the 
illegality of the combination. 

We are of the opinion that when informa- 
tion sought by proper interrogatories is 
obtainable only from the private books and 
records of the interrogated party, costs or 
burden of preparing answers is not sufh- 
cient to sustain an objection to furnishing 
answers. And it does not change the 
merits of the situation for the objector to 
refuse to answer unless the interrogator 
bears the expense. No doubt in many 
cases an interrogated party can relieve it- 
self of burden and expense by placing at 
the disposal of the interrogator the means 
of acquiring the information sought and 
thus assisting the trial court to mould the 
equitable relief “so as to do equity.” 


[Contention of individual respondent 
corporation] 


Staley Sales Corporation, one of the de- 
fendants, has filed a separate brief on a 
ground peculiar to itself. The original 
complaint in the law action named A. E. 
Staley Manufacturing Conipany and Staley 
Sales Corporation as defendants. The 
amended complaint omitted Staley Mfg. 
Company from the list of defendants. The 
bill of discovery which was filed before the 
filing of the amended complaint prayed that 
defendants Staley Sales Corporation and 
A. E. Staley Mfg. Company answer certain 
interrogatories. Staley Sales Corporation 
is included in the list of defendants named 
in the amended complaint and che order 
of the District Court in the bill of discovery 
proceeding was that Staley Sales Corpora- 
tion answer the interrogatories. 

The substance of Staley’s contention is 
that under the pleadings the bill of dis- 
covery was not ancillary to the amended 
complaint and that Staley is under no duty 
to accept the interrogatories for the reason 
that the amended complaint fails to bring 
it within the conspiracy. 

It is not questioned that the bill of dis- 
covery was ancillary to the original com- 
plaint and the amended complaint took the 
place of the original one. It did not in- 
troduce a new cause of action and relates 
back to the time of the filing of the original 
pleading. The bill of discovery, though 
filed before the filing of the amended com- 
plaint, must be treated as ancillary to the 


1 Piele ‘‘The Law and Practice of Discovery,”’ 
p. 182 (1883). 

8 Carpenter v. Winn, 221 U.S. 533, 

*»Zolla v. Grand. Rapids Store Hquipment 
Corp. supra. 


10 White v. Williams, 32 Eng. Rep. 327 (8 Ves. 
Jr. 193); Christian v. Taylor, 59 Eng. Rep. 928 
(11 Sim. 401). 
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amended complaint. And the decree below 
refers to the amended complaint and is 
based thereon. 

The amended complaint sufficiently al- 
leges that Staley Sales Corporation was a 
member of the conspiracy. It is recited in 
the complaint that the action is brought 
“against the following corporations who are 
active members of the Corn Research 
Foundation,” and Staley Sales Corporation 
is included in the list. It is alleged that 
the Foundation had been formed “by de- 
fendants and certain other members of the 
glucose industries”; and it is further al- 
leged that “the defendants and said other 
members of the glucose industry who are 
represented in and by said Foundation, 
either directly or through a parent corpora- 
tion, will be referred to as members of the 
glucose industry.” The term “defendants” 
in the foregoing recitals clearly includes 
Staley Sales Corporation and designates 
Staley Sales Corporation as a defendant 
member of the glucose industry. Neces- 
sarily Staley Sales Corporation is included 
in the term “defendants” in paragraph 6 in 
which it is alleged, among other things, 
that “defendants and said other members 
of the glucose industry * * * have been 
and now are engaged in a combination and 
conspiracy, ~ ©) e”’ 

Staley states that the questions “were 
evidently intended for the A. E. Staley 
Mfg. Company.” That is true. Because of 
the close relationship existing between A. 
E. Staley Mfg. Company and Staley Sales 
Corporation, and since the bill of discovery 
was filed before plaintiff had dismissed the 
law action as to the Staley Mfg. Company, 
some of the interrogatories were directed 
appropriately to both companies. The 
Staley Mfg. Company is no longer a party 
to either the law action or. the bill of dis- 
covery, but that does not relieve Staley 
Sales Corporation of its obligation to an- 
swer interrogatories which are addressed to 
it, whether addressed to it separately or to 
both organizations. Obviously, Staley 
Sales Corporation is under no obligation to 
answer questions calling for facts which 
are exclusively within the knowledge of 
Staley Mfg. Company. 


[Objections to jurisdiction] 


Ten of the defendants appeared specially 
and moved to dismiss plaintiff’s bill of dis- 
covery on the ground that it appeared af- 
firmatively on the face of the bill that it 
was not brought in the district of resi- 
dence of either the plaintiff or of any of 
the moving defendants, as required bv Sec- 


tion 51 of the Tudicial Code as amended.” 


28 U.S. C. A. Sec. 112. 
263 Fed. 2nd. 778, Certiorari 
Wa S759. 
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This motion was overruled and such ruling 
is claimed to have been erroneous. 

Plaintiff contends that jurisdiction of the 
bill for discovery follows jurisdiction of 
the action at law in aid of which it is 
brought, and that since the District Court 
had jurisdiction in the law action it had 
jurisdiction of the bill which was ancillary 
thereto. This precise contention was up- 
held in Baush Machine Tool Co. v. Aluminum 
Co. of America.” In support of its ruling 
in that case the court made the following 
statement? 

“* * * we need not decide that section 12 of 
the Clayton Act offers jurisdiction for the bill 
of discovery independent of the action at law. 
It is sufficient for the purpose of this appeal to 
say that the bill is ancillary or auxiliary to the 
action at law and is thus supported by the un- 
disputed jurisdiction of the action at law. If 
the bill is ancillary, the question of independent 
jurisdiction under section 12 of the Clayton Act 
is not important. * * * The bill of discovery is 
ancillary to the law action. Its very purpos¢ 
is that of aiding the action at law.”’ 


[Ancillary proceedings follow principal] 


In Eichel v. United States Fidelity & 
Guaranty Co.® an action was begun in the 
District Court which had jurisdiction be- 
cause the action arose under a law of the 
United States. The defendant therein filed 
a bill in equity in the same court setting 
up certain partial equitable defenses not 
admissible at law. The bill disclosed that 
the parties were citizens of different states 
but the court was asked to entertain it as 
a dependent and ancillary bill in virtue 
of the jurisdiction already acquired. The 
Supreme Court stated that “plainly the bill 
was dependent and ancillary and the juris- 
diction to entertain it was referable to that 
invoked and existing in the action at law 
out of which it arose.” And it seems 
equally clear that the bill of discovery in 
the instant case has no independent exist- 
ence but is dependent and ancillary to the 
law action and consequently that the juris- 
diction to entertain it is referable to the 
jurisdiction in the law action. The general 
rule on this point has been well expressed 
as follows: “Principal jurisdiction involves 
and carries along with itself power over 
matters that can properly be regarded as 
accessorial, * * * As to such ancillary 
proceeding, accordingly, the amount of 
money concerned, the citizenship of the 
parties therein, * * * are quite imma- 
terial. And by virtue of this principle the 
District Court has jurisdiction of many 
matters as ancillary over which there would 
be no jurisdiction, were these matters in- 
dependent and standing alone.” * 


18 245 U, S. 102. 
14 Dobie on Federal Procedure, p. 323. 
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[Conclusion] 
We are in accord with the reasoning and 
holding of the Circuit Court of Appeals for 
the Second Circuit in Baush Machine Tool 


[Decree affirmed] 


Since we conclude that the District Court 
did not err either in overruling the motions 
to dismiss or in overruling objections to 


Co. v. Aluminum Co., supra, and hold that 
the District Court did not err in overruling 
the motion to dismiss. 


the interrogatories, the decree of the Dis- 
trict Court is affirmed. 


[755,211] California Rice Industry (an association), Charles S. Morse, et al. v. 
Federal Trade Commission. 


United States Circuit Court of Appeals, Ninth Circuit. Decided March 17, 1939. 
Upon petition to review order of Federal Trade Commission. 


An unfair trade practice within the purview of the Federal Trade Commission Act 
exists where a combination for the fixing of prices in interstate commerce effects the 
destruction of potential competition and works injury to the public interest and no show- 
ing of a detrimental effect upon competitors in the industry or upon parties to the unfair 
combination is required to afford basis for a restraining order of the Federal Trade 
Commission. 


No authority exists for entry of an order by the Federal Trade Commission restrain- 
ing the fixation or determination of quotas by rice millers where the operations involved 
do not constitute commerce and are intrastate in character, in the absence in the Federal 
Trade Commission Act of authorization for assumption of jurisdiction by the Commis- 


sion over practices merely “affecting” commerce. 
DENMAN and HeEAty, C. J., concur; MATHEWS, C. J., dissents. 


Affirming in part and reversing in part the order of the Federal Trade Commission 


of March 19. 1938, Dkt. 3090. 
[Counsel] 


For Respondent: W. T. Kelley, Chief Counsel; 
Martin A. Morrison, Asst. Chief Counsel; Daniel 
J. Murphy, James W. Nichol, Spec. Attorneys, 
Federal Trade Commission, Washington, D. C. 

For Petitioner: Harry M. Creech, San Fran- 
cisco, California. 

[Statement of the case} 


DENMAN, Circuit Judge: This is a peti- 
tion to review and set aside an order of 
the Federal Trade Commission requiring 
petitioners to “cease and desist, in connec- 
tion with offering for sale, sale and distri- 
bution of rice and rice products in commerce 
as defined in Section 4 of the Federal Trade 
Commission Act, from doing and perform- 
ing by agreement, combination or conspir- 
acy between or among any two or more of 
said respondents [petitioners here], or with 
others, the following acts and things: 

‘1, Fixing and maintaining uniform prices. 

“2. Compiling, publishing and distributing 
any joint or uniform list or compilation of 


prices. 

“3, Adopting any joint or uniform price list 
or other device which fixes prices. 

“‘4, Discussing through the medium of meet- 
ings of the California Rice Industry or its 
Marketing and Crop Boards, or in any similar 
manner, uniform prices, terms, discounts, 
agreements upon prices, by resolution or other- 
wise, or employing any similar device which 


fixes or tends to fix prices, or which is designed 
to equalize or make uniform the selling prices, 


terms, discounts or policies of respondent 
millers. 
“S. Fixing or determining the quotas or per- 


centages of the rice crop that the miller respond- 

ents may mill or process which, thereby, 

unlawfully restricts or hinders the sale of rice 

or rice products in interstate commerce. 
*x* * OK)? 


[Parties respondent] 


The California Rice Industry is a volun- 
tary unincorporated association. It does 
not have officers or directors, neither does 
it have articles of organization, constitu- 
tion or by-laws, except the Intrastate Mar- 
keting Agreement dated August 28, 1935, 
which created it. Organized within the 
association and controlling and administer- 
ing its policies and activities are the Crop 
Board and the Marketing Board. The 
Agreement provides for a Crop Board com- 
posed of members selected by Rice Growers 
Association of California, Paddy Rice Grow- 
ers of California, Independent Rice Grow- 
ers, the latter being growers unorganized 
except for purposes of the Intrastate Mar- 
keting Agreement, and members selected 
by joint action of the first and last named 
organizations. Some of the rice growers 
who are members of the Crop Board were 
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made respondents by the Federal Trade 
Commission and all such respondents are 
petitioners here. The Marketing Board. is 
composed of members selected by the Rice 
Growers Association of California, a grower 
and miller cooperative, and by those others 
signatory to the Intrastate Marketing Agree- 
ment engaged in the State of California in 
milling rice or marketing rice. Some of 
the individuals who have constituted the 
Marketing Board were made respondents 
by the Federal Trade Commission and all 
such respondents are petitioners here. 
Harry M. Creech, for many years counsel 
for the Rice Growers Association of Cali- 
fornia and later attorney in the drafting 
and execution of the Intrastate Marketing 
Agreement, is the neutral non-voting chair- 
man of the Marketing Board, neutral non- 
yoting member of the Crop Board and 
attorney for the California Rice Industry. 
The Federal Trade Commission included 
him as a respondent and he is a petitioner 
here: In addition to the above individuals, 
the Federal Trade Commission also included 
as respondents all but two of the various 
individuals, firms, corporations and coop- 
eratives who signed the Intrastate Market- 
ing Agreement. They are petitioners herein. 


[The product] 


Substantially all of the rice produced 
within the State of California is of a shorter 
and plumper grain than the medium and 
longer grained rices produced in other sec- 
tions of the United States. This rice, as 
grown and milled in California, is known 
as California-Japan type and the petition- 
ers include or represent substantially 
everyone in California so engaged. 


[Interstate shipments] 


The petitioners’ brief admits that ‘Sub- 
stantially all of such rice after milling is 
sold and delivered by those among peti- 
tioners engaged cooperatively or commer- 
cially in milling rice and some part is shipped 
by such millers into other States and Terri- 
tories.” (Emphasis supplied.) About half 
the rice grown and milled in California is 
shipped to Hawaii, about a quarter of the 
remainder is shipped to Puerto Rico and 
the balance is sold in California and in 
various other states of the United States. 

There is a long established preference 
for this type of rice in Hawaii, where but 
a relatively small amount of other rice is 
imported from Japan and the southern states. 
Also in Puerto Rico it is a preferred type, 
commanding a higher price than other types 
of rice sold there. The Commission prop- 
erly may have inferred that its peculiarly 
plump characteristics have found consum- 
ers in other states who prefer it. It is ob- 
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vious that the price of such a food, having 
such preferring consumers, will be affected 
if all competition of its suppliers is elimi- 
nated. Such evidence tends to support the 
Commission’s finding of ultimate fact 
(though stated as a conclusion) that “2. As 
a result of the respondents entering into 
and making effective the agreement as 
above described, competition in the sale of 
rice and rice products in’ commerce as 
hereinabove referred to has been restricted 
and suppressed.” 


[Sales contracts in interstate commerce] 


In addition to the admission of interstate 
shipments above italicized, the California- 
Japan type rice is sold by petitioners under 
sales contracts “fob cars” at the mill or 
“fob dock” at San Francisco, most of which 
is destined for points outside the state. 
The loading “on board” the cars or the car 
or truck movement from the rice mill to 
the dock, constitutes the beginning of the 
interstate or foreign transit. Thus there 
are sales contracts, in which it is found 
to be the practice of petitioners to charge 
uniform, fixed prices, which, as well as the 
delivery to the buyers, are “in” interstate 
or foreign commerce. Dahnke-Walker Mill- 
ing Co. v. Bondurant, 257 U. S. 282, 290, 291; 
Addyston Pipe & Steel Co. v. U. S., 175 
U.S. 211, 241; U. S. uv. Addyston Pipe and 
Steel Co., (CCA-6) 85 Fed. 271, 298; U. S. 
v. United Shoe Machinery Co., (DC ED, 
Mo.) 234 Fed. 127, 144; Santa Cruz Co. v. 
NLRB, 303 VU. S. 453, 463; Pennsylvania R.R. 
Co. v. Clark Coal Co., 238 U. S. 456, 468. Cf. 
Federal Trade Comm. v. Pacific Paper Co., 
273 U. S. 52, 63, where intrastate price list 
was held a price factor in intrastate trans- 
actions. 

These facts establish that the acts inter- 
dicted by paragraphs “1” to “4” inclusive 
of the Commission’s order are “in” inter- 
state commerce and hence satisfy that re- 
quirement of the Federal Trade Commission 

ct. 


[Applicable statutory provisions] 


The Commission’s complaint was issued 
on March 26, 1937. The relevant portions 
of Section 5 of the Federal Trade Commis- 
sion Act as it then read (Act of September 
26, 1914, c. 311, 38 Stat. 717, 719-720; USC, 
1934 ed., Title 15, § 45, are: 


“Sec. 5 That unfair methods of competition 
in [interstate and foreign] commerce are hereby 
declared unlawful. 


“The commission is hereby empowered and 
directed to prevent persons, partnerships, or 
corporations, * * * from using unfair methods 
of competition in [interstate and foreign] com- 
merce. 

“‘Whenever the commission shall have reason 
to believe that any such person, partnership, or 
corporation has been or is using any unfair 
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method of competition in commerce, and if it 
shall appear to the commission that a proceed- 
ing by it in respect thereof would be to the 
interest of the public, it shall issue and serve 
upon such person, partnership, or corporation 
a complaint stating its charges in that respect 
to) sit, (Ltalics supplied). 


The questions remain whether the acts 
prohibited by paragraphs “1” to “4” inclu- 
sive of the Commission’s order come within 
the class of “unfair methods of competition” 
in such commerce and whether their pre- 
vention “would be to the interest of the 
public,” as these terms are used in Section 
5 of the Act. 


[Price fixing] 


The Commission has found the sales are 
at a uniform fixed price, the same for each 
petitioner, and that the uniformity is at- 
tained by a price fixing agreement among 
the petitioners. It has been found that “At 
meetings held on Tuesday of each week 
the Marketing Board from time to time, and 
with the concurrence of the Crop Board, 
fixes an industry price for extra-fancy clean 
rice, and from this price, by use of a for- 
mula adopted by said Marketing Board, 
the base price, producer’s price, and trade 
prices for all grades of processed rice are 
computed.” 


The price fixing clauses of the Agreement 
provide with relation to the “industry price,” 
from which by use of a formula the price 
at which rice is to be offered for sale is 
computed, that ‘‘by vote of either the Mar- 
keting Board or the Crop Board in the 
manner hereinafter provided, Industry Prices 
fob dock San Francisco for Extra Fancy 
clean rice of types produced in California 
shall be the simple average of the price 
for Extra Fancy Blue Rose rice at New 
Orleans for the ten preceding weeks as 
reported by the Federal-State Marketing 
News Service in its official Rice Market 
Review, provided that if more than one 
price is reported for any week then the 
price used in the average shall be the mid- 
point between the high and low so reported, 
plus ten cents per bag in the case of Cali- 
fornia-Japan type or thirty-five cents per 
bag in the case of any other type, * * *.” 

The brief of petitioners admits the effec- 
tiveness of fixing the uniform prices above 
the arbitrarily set New Orleans market price 


of another rice, and compares the result 
with that of the prior free competition and 
emphasizes the benefit to the miller-ven- 
dors and, it claims, to the growers as well. 
The probability is that no such agreement 
would have been made to fix the price for 
the small remainder sold in California to 
California buyers. 


[Public interest involved] 


The total volume of the annual crop of 
rough or “paddy” California-Japan type. 
rice grown in California is about 3.000,000 
bags, which is equivalent to 1,500,000 bags 
of clean rice. We take judicial notice of 
the public interest involved in the elimina- 
tion of all price competition by a group of 
sellers to the public of substantially the 
entire supply of such a volume of one of 
the preferred staple foods. Since Section 
5 (c) of the Act (15 USCA §45 (c)) em- 
powers us to make final disposition of the 
case upon the “pleadings, evidence and pro- 
céedings’* no specific finding by the Com- 
mission is required of a fact so judicially 
known. 


[Scope of review] 


All the growers, processors and sellers 
in interstate and foreign commerce of the 
California-Japan type rice, here appearing, 
are satisfied with such a control of prices. 
There is no evidence of dissatisfaction by 
other growers. Hence this part of the re- 
view narrows itself to the question whether 
the agreed elimination of competition in 
price fixing is an “unfair method of com- 
petition” as that phrase is used in Section 
5 of the Act. 


[Elimination of competition] 


Each of the petitioners is a potential 
competitor of each other in the sale of this 
food of the common people. This poten- 
tial competition is prevented not only by 
the mutual promises of the millers but by 
the sanction of a substantial fine on any 
miller violating the agreement by selling 
his rice at a price less than that fixed by 
the Marketing Board. The fine is collected, 
from a Millers’ Trust Fund created by the 
Agreement.t 


* Federal Trade Comm. v. Curtis Publishing 
Co., 260 U. S. 568, 580. Cf. Hills Bros. v. Federal 
Trade Comm. (CCA-9) 9 Fed. (2d) 481, 483, 484. 


+ “Article IV. 
‘Millers’ Trust Fund 


‘‘"1, Each Miller on or before the 10th of the 
first full calendar month next following the exe- 
cution hereof and on or before the 10th day of 


each month thereafter, shall pay into the Mil- 
lers’ Trust Fund ten cents for each bag of paddy 
processed by it in the month preceding, plus 
ten cents for each bag of paddy processed by, 
it during the said preceding month in excess 
of its quota. If any Miller fails to make the 
required payment by the 16th of the month in 
which such payment is due,’ he shall pay an 
additional five cents per hag for all paddy 
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It is obvious that the consumers of this 
food will be most unlikely to receive the 
benefit which, under competition, would flow 
to them in the form of lower prices charged 
by miller-vendors whose costs are less than 
those of competitors, because of improved 
mechanical processes, higher managerial or 
operating efficiency, or advantageous loca- 
tion with respect to transportation costs. 

This deprivation of benefit to the con- 
sumer resulting from lower costs of the 
more efficient miller-vendors arises from 
the fact that no higher cost miller-vendor 
of rice would join in the combination to 
fix the price unless the price be one ad- 
vantageous to it. That is to say, the strong 
tendency in any such combination is to fix 
a price making a profitable return on the 
rice to the particular miller-vendor which 
has the highest production cost at the point 
of sale. In addition is the pressure always 
present with a monopoly controlling the 
supply of a particular product preferred by 
consumers, to raise the price to a point 
which affords an unreasonable profit to all 
members composing the group of monop- 
olizing suppliers. The success of the price 
as fixed by the Agreement may lead to a 
revision of its method of price fixing and 
a higher price agreed on. One of the pur- 
poses of the Act is “to stop in their incipi- 
ency those methods of competition which fall 
within the meaning of the word ‘unfair’.” 
Federal Trade Comm. v. Raladam Co., 283 
U. S. 643, 647. 

Prior to the Agreement, the petitioners 
were competing with one another for food 
customers’ patronage. This normal eco- 
nomic condition is what the Congress has 
created the Federal Trade Commission to 
aid in maintaining. 


[Protection of potential competition] 


The Agreement has destroyed the free- 
dom to compete by the sanction of the fine 
on any one of the price fixers who may seek 
at any time a greater economic advantage 
because of his superior energy, ability and 
resources from acquiring more than his 
permitted quota of the crop of rice and 
making larger sales at smaller profits. Each 
petitioner is a potential competitor who, if 
freed, would renew the desired norm of 
free competition with the others. That is 
to say, each petitioner, through the price 
fixing Agreement, prevents each other from 
the free use of his economic power and 
ability. It is the “potential” as well as the 
immediate competitor whose competition 
the Act seeks to keep free. Federal Trade 
Comm. v. Raladam Co., 283 U. S. 643, 651; 
Federal Trade Comm. v. Klesner, 280 U. S. 
19, 28. 


We take judicial notice that potentially 
there are many other competitors—persons 
not parties to the Agreement—who may 
acquire rice from California’s existing and 
expanding rice fields. Against such outside 
competition, here again, each price-fixer, 
through the Agreement, hamstrings each 
other price-fixer in the free exercise of his 
energy and economic power. The single 
price as here fixed makes it impossible for 
him to meet the day to day changes of a 
free market. The acts interdicted by the 
Commission certainly are methods of com- 
petition, unfair both to the petitioners and 
the consumers of the food, if a “fair field 
and no favors” is the condition sought to 
be protected by the Federal Trade Com- 
mission Act, 


processed during said preceding month. In com- 
puting the amounts payable under this para- 
graph, there shall be deducted all amounts 
similarly payable in any other Marketing Agree- 
ment for the California Rice Industry to which 
the parties hereto are signatory. 


“‘2, Expenses deemed necessary by the Mar- 
keting Board and incurred incident to the per- 
formance by the Marketing Board of its 
functions and duties hereunder shall be paid 
from the Millers’ Trust Fund. 


“*3, On October 1, 1936, and on October 1 of 
each year thereafter, or upon any interim ter- 
mination of this Agreement, the Millers’ Trust 
Fund, after deducting accrued expenses in accord 
herewith, shall be distributed to the respective 
Millers in the same percentages as their normal 
yolume percentages, except that a Miller who has 
exceeded his total quota for the preceding twelve 
months shall receive only one-half of his normal 
volume percentage of the amount contributed 
by him for such excess. 

“4, By sixty percent affirmative vote present- 
ing at least three members of the Marketing 
Board, partial distributions of the Millers’ Trust 
Fund may be made not exceeding in the aggre- 
gate fifty percent of the total collections to any 
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given date, nor more frequently than at monthly 
intervals. 


* * * * 
“Article XII. 
“Enforcement 

* * * * * * 


“3. If at any time it is found by the Mar- 
keting Board, after due notice, hearing and 
determination under procedure as_ prescribed 
by the Marketing Board, that a Miller has failed 
or is failing to abide by, or has violated or is 
violating any provision of this Agreement, or 
any sales terms, rules, regulations or policies 
prescribed by the Marketing Board pursuant 
hereto, the Marketing Board shall cause to be 
deducted from such Miller’s share in the Mil- 
lers’ Trust Fund as damages a sum or sums not 
exceeding four times the profit estimated by 
the Marketing Board, if any, realized by such 
Miller in the transaction in respect of which 
such default or violations occurred, and no such 
deduction for such default or violations shall 
in any event be less than five hundred dollars. 
All sums thus deducted shall be distributed to 
the other Millers in proportion of their respec- 
tive normal volume percentages. 

* 


* bl * * “re 
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[Contention of respondents] 


There is no question that a destruction 
by the use of economic power by one in- 
terstate vendor of the freedom of his com- 
petitor’s trade, if not accomplished by a 
contract or other combination with the 
latter, would warrant the Commission’s or- 
der to cease and desist. However, it is 
contended that since petitioners have by 
an agreement eliminated price competition 
in the California-Japan type rice, and it has 
proved profitable to them, and, since each 
is dealing with his own property, there is 
no “unfair method of competition” involved 
in each preventing the other from a free 
competition with one or more of the agree- 
ing parties which would destroy any price 
fixing profit, or in preventing one or more 
of them from competing with an outsider 
whom the price-fixers are not able to per- 
suade to join them. 


[Construction of Act] 


We do not so narrow the meaning of 
the phrase “unfair method of competition.” 
We regard Congress to have used the prepo- 
sition “of” in the broader sense stated in 
the dictionaries as meaning “associated with” 
or “connected with” or “pertaining to” and 
the word “competition” in a broad sense 
covering the whole field of competition. 
That is to say, we construe the phrase as 
meaning an “unfair method pertaining to 
the maintenance of competition.” 

This construction of the phrase accords 
with the purpose of the Act as repeated in 
identical language in several opinions of 
the Supreme Court. A method is “an un- 
fair method of competition” if it does not 
leave to each actual or potential competitor 
a “fair opportunity” for the play of his 
contending force engendered by an honest 
desire for gain. “The great purpose of both 
statutes [Federal Trade Commission and 
Clayton Act] was to advance the public 
interest by securing fair opportunity for the 
play of the contending forces Ordinarily 
engendered by an honest desire for gain. 
And to this end it is essential that those 
who adventure their time, skill and capital 
should have large freedom of action in the 
conduct of their own affairs.” (Jtalics 
supplied.) Federal Trade Comm. v. Sinclair 
Co., 261 U. S. 463, 476. Int. Shoe Co. v. 
Federal Trade Comm., 280 U. S. 291, 298; 
Federal Trade Comm. v. Raladam Co., 283 
U. S. 643, 647. 


[Determination of similar circumstances] 


The Supreme Court in Federal Trade 
Commission v. Pacific States Paper Trade 
Assn., 273 U.S. 52, has so treated the phrase 
in sustaining the Commission’s cease and 
desist order to associations of paper sellers 


in interstate commerce who, by agreement 
and understanding, had divided the Pacific 
Coast states into regional areas where they 
sold 75 per cent of the paper and paper 
products, other than newsprint, there con- 
sumed. Each local association distributed 
uniform price lists to its members to be 
observed in its territory within the state. 
The secretary of each was authorized to 
investigate complaints against members to 
determine whether they sold below the es- 
tablished prices; and three of the associa- 
tions authorized the imposition of heavy 
fines on members for making such sales. 
These association lists were habitually car- 
ried and used by the salesmen of members 
in quoting prices and making sales outside 
the state. No association had any require- 
ments that such price lists be observed 
outside the state; and the quoting of, or the 
making of sales at, lower or different prices 
in such territory was not deemed an in- 
fraction of rules or trade regulations by 
reason of which any jobber or wholesaler 
could complain. Referring to the prices 
fixed by the local associations, the Com- 
mission said the habitual carrying and use 
of such price lists by member jobbers in 
quoting prices and making sales outside 
the state, had a natural tendency to and 
did limit and lessen competition therein, 
and the result of such practice was fixed 
and uniform prices for such products with- 
in such territories. 


Paragraph (b) of the Commission’s order 
was to prevent the local associations, their 
officers and members, separately or in com- 
bination, from using any price list fixed by 
agreement between wholesalers in solicit- 
ing or selling in interstate commerce, and 
from making and distributing any such price 
list intended for use in making such sales. 


This court held that the order to cease 
and desist the use of the common price list 
should be reversed because there was no 
showing that there was a ‘‘combination” 
of the dealers for such use. This court 
stated that such a combination would bring 
the price-fixing within the order of the 
Commission. Pacific States Paper Trade 
Assn. v. Fed. Trade Comm., 4 Fed. (2d) 457, 
460. 


[Conclusiveness of findings] 


In reversing this court and deciding to 
be valid the cease and desist order of the 
Commission because the facts justified a 
finding of such a price-fixing combination, 
the Supreme Court held: 


“The weight to be given to the facts and cir- 
cumstances admitted, as well as the inferences 
reasonably to be drawn from them is for the 
commission. Its conclusion that the habitual 
use of the established list lessens competition 
and fixes prices in interstate territory cannot 
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be said to be without sufficient support. Para- 
graph (b) does not go beyond what is justified 
by the findings. It is valid.’’ (Italics supplied) 


Federal Trade Comm. v. Pacific States Pa- 
ber Trade Assn., 273 U.S. 52, 63. 


[Injury to respondents not determinative] 


Here were no findings of a method of 
competition unfair or harmful to any com- 
peting paper-seller outside the combination. 
Neither the Supreme Court nor the Com- 
mission considered relevant the question 
whether the sellers of the 25 per cent out- 
side the combination were damaged by its 
price-fixing. The reasoning of the opinion 
would apply a fortiori if 100 percent instead 
of 75 percent of the paper business had 
been controlled by the combination and 
it had changed the prior actual competitors 
into no more than potential competitors re- 
strained by the agreement. 


In the paper associations, as in the Rice 
Industry here, no member of the combi- 
nation was found injured in his profits by 
the restraint of the combined members. It 
is obvious that it was the harm by destroy- 
ing a “fair opportunity” for competition 
among themselves and to the public from 
the “fixed and uniform prices” established 
by the combination which made unfair this 
method of restraining competition. We 
hold paragraphs “1” to “4” inclusive of the 
Commission’s order to be valid. 


[Governmental agencies offer no justification] 


It is suggested that construing the so- 
called Intrastate Agreement as controlling 
interstate shipments and prices, does no 
more for the rice industry than is permit- 
ted by the Agricultural Adjustment Act. 
There was a so-called Interstate Marketing 
Agreement of which the Secretary of Agri- 
culture was a signatory, made prior to the 
agreement here involved, but the Secretary 
of Agriculture subsequently withdrew his ap- 
proval. Congress has created in the Agri- 
cultural Adjustment Act a mechanism 
permitting the elimination of certain com- 
petitive factors in interstate commerce in 


* The so-called Intrastate Marketing Agree- 
ment provides: 

“Article III. 
“Processing Quotas. 

“1, The Marketing Board shall promptly de- 
termine from all available statistical informa- 
tion and state in terms of percentages of the 
total annual shipment, the proportionate’ ship- 
ment of California rice by calendar months. 
These percentages will hereinafter be referred 
to as ‘normal monthly demand percentages’. 

“9. The Marketing Board shall on October 1, 
1935, and on October 1, of each year thereafter, 
so long as this Agreement shall be in effect, 
estimate the total available supply of rice for 
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agricultural products Hut, in the absence of 
a government control of such a regulated 
economy, competition cannot be impaired 
by such an agreement as that of petitioners. 


[Rice milling tntrastate] 


With regard to paragraph “5” of the 
Commission’s order directed against the fix- 
ing or determining of quotas of the peti- 
tioners in rice milling,* this enterprise, like 
mining in the Carter Coal case, is not_com- 
merce and is intrastate in character. Carter 
v. Carter Coal Co., 298 U. S. 238, 299, 3173 


[Scope of Commission’s jurisdiction] 


Undoubtedly the fixing of such quotas 
“affects” the volume of rice which after 
milling is sold and delivered into interstate 
commerce, but unlike the National Labor 
Relations Act ft the Federal Trade Commis- 
sion Act does not create a control in the 
Commission of practices both “affecting” 
interstate commerce and “in” interstate com- 
merce. Since the Commission’s authority 
is confined to transactions “in” interstate 
commerce, paragraph “5” of its order to 
cease and desist from “fixing or determin- 
ing the quotas or percentages of the rice 
crop that the Miller respondents may mill 
or process * * *” is beyond its jurisdiction 
and void. 


[Conclusion] 


The Commission’s order is affirmed as to 
paragraph “1” to “4” inclusive and reversed 
as to paragraph “5” thereof, 


After the issuance of the complaint on 
March. 26, 1937, the Act was amended pre- 
scribing as a remedial measure that to the 
extent that the order of the Commission is 
affirmed, this court shall thereupon issue its 
own order commanding obedience to the 
terms of such order of the Commission. 
(15 USCA § 45 (c)). Such an order of this 


court will be issued. 


[Dissenting Opinion] 
MatuHeEws, Circuit Judge (dissenting): 
This is a petition to review and set aside an 


the ensuing year and apply it to the ‘normal 
monthly demand percentages’ to determine ‘the 
estimated monthly volume for the ensuing year. 


“3. Each month the Marketing Board shall 
determine a processing quota for each Miller 
of the estimated monthly volume for the suc- 
ceeding month by applying each Miller’s normal 
volume percentage to the estimated volume for 
said succeeding month, and adding such Mil- 
ler’s unused volume, if any, of the two months 
next preceding. A. quota shall include and apply 
to all rice milled whether on toll or otherwise. 

. * * * * * 


+ 49 Stats. 449, 450, 453, Sec. 2(6) and (7) and 
Sec. 10(a); 29 U. S. C. A. $152 (6) and (7) 
and § 160(a). 
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order issued by the Federal Trade Commission. 
Petitioners are California Rice Industry (an un- 
incorporated association), members of the asso- 
ciation (hereafter called the millers),1 members 
of the association’s marketing board 2? and mem- 
bers of its crop board.? The order requires peti- 
tionets to ‘‘cease and desist, in connection with 
offering for sale, sale and distribution of rice 
and rite products in commerce as defined in 
Section 4 of the Federal Trade Commission Act,‘ 
from doing and performing by agreement, com- 
bination or conspiracy between or among any 
two or more of [petitioners], or with others, 
the following acts and things: 

“1, Fixing and maintaining uniform prices. 

“2. Compiling, publishing and distributing any 
joint or uniform list or compilation of prices. 

“3. Adopting any joint or uniform price list 
or other device which fixes prices 

“*4, Discussing through the medium of meet- 
ings of the [association] or its Marketing and 
Crop Boards, or in any similar manner, uniform 
prices, terms, discounts, agreements upon 
prices, by resolution or otherwise, or employing 
any similar device which fixes or tends to fix 
prices, or which is designed to €qualize or make 
uniform the selling prices, terms, discounts or 
policies of [the] millers. 

“‘S, Fixing or determining the quotas or per- 
centages of the rice crop that the [millers] may 
mill or process which, thereby, unlawfully re- 
stricts or hinders the sale of rice or rice products 
in interstate commerce.”’ 

The order was issued on March 26, 1938, in a 
proceeding under § 5 of the Federal Trade Com- 
mission Act.5 Hence, the Commission’s au- 
thority to issue the order must be found, if at 
all, in § 5, as it existed on that date.* Section 5, 
as it then existed, declared that unfair methods 
of competition in commerce? were unlawful. It 
empowered and directed the Commission to pre- 
vent persons, partnerships or corporations, ex- 
cept banks and common carriers subject to the 
Interstate Commerce Act, from using such meth- 
ods of competition. To that end, it provided: 

‘“‘Whenever the commission shall have reason 
to believe that amy such person, partnership, 
or corporation has been or is using any unfair 
method of competition in commerce, and if it 
shall appear to the commission that a proceeding 
by it in respect thereof would be to the interest 
of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint 
stating its charges in that respect. and contain- 


1 Charles S. Morse, Allen A. Morse, Nelson B. 
Morse, Clarence G. Morse and Gertrude Morse, 
trading as Capital Rice Mills; Ellen S. Grosjean 
and Eileen Callaghan, trading as C. E. Grosjean 
Rice Milling Company; Growers Rice Milling 
Company, a corporation; Pacific Trading Com- 
pany, a corporation; Phillips Milling Company, 
a corporation; Rice Growers Association of Cali- 
fornia, a corporation; Rosenberg Brothers & 
Company, a corporation; and William Crawford, 
trading as Woodland Rice Milling Company. 


2 George W. Brewer, William Crawford, Harry 
M. Creech, Florence M. Douglas, Charles S. 
Morse, J. S. Ritterband, W. T. Welisch, I. 
Yamakawa and O. F. Zebal. 


ing a notice of a hearing upon a day and at a 
place therein fixed at least thirty days after the 
service of said complaint. The person, partner- 
ship, or corporation so complained of shall have 
the right to appear at the place and time so 
fixed and show cause why an order should not 
be entered by the commission requiring such 
person, partnership, or corporation to cease and 
desist from the violation of the law so charged 
in said complaint. . . . If upon such hearing the 
commission shall be of the opinion that the 
method of competition in question is prohibited 
by this Act, it shall make a report in writing in 
which it shall state its findings as to the facts, 
and shall issue and cause to be served on such 
person, partnership, or corporation an order re- 
quiring such person, partnership or corporation 
to cease and desist from using such method of 
competition. ...”’ 

Then, as now, § 5 empowered this court, upon 
petition of either party, to review and affirm, 
modify of set aside any such order, and pro- 
vided that, upon such review, the Commission’s 
findings as to the facts, if supported by testi- 
mony, should be conclusive. 


Section 5, as it then existed, did not empower 
the Commission to prevent, or to require anyone 
to cease or desist from, any act or thing except 
the use of an unfair method of competition in 
commerce. The order here under review does 
not purport to be an order preventing, or re- 
quiring petitioners to cease or desist from using, 
any such method of competition. It says noth- 
ing about competition or methods of compe- 
tition. 

There is no finding, nor any evidence which 
would warrant a finding, that petitioners have 
any competitors, actual or potential. On the 
contrary, it appears from the findings that the 
millers—who, so far as shown, are the only 
petitioners engaged in any business—are en- 
gaged in the business of milling, in the State 
of California, a particular type of California- 
grown rice and in the business of selling and 
distributing such California-grown, California- 
milled rice in interstate commerce and in com- 
merce between the State of California and the 
Territories of Hawaii and Puerto Rico, and that 
no one else is similarly engaged. Whether any- 
one else desires to, or could under any circum- 
stances, engage in either of these businesses, 
the record does not show. Since, from the 
record, petitioners do not appear to have any 
competitors, actual or potential, they cannot, [ 


————— = 


3 Hugh Baber, Leon Brink, Harry M. Creech, 
N. F. Dougherty, Ernest Grell, Lewis Manor, 
R. A. Renaud and A. E. Scarlett. 

438 Stat. 719, 15 U. S. C. A. § 44. By this 
section, ‘‘commerce’’ is defined as ‘‘commerce 
among the several States or with foreign na- 
tions, or in any Territory of the United States 
or in the District of Columbia, or between any 
such Territory and another, or between any 
such Territory and any State or foreign nation, 
or between the District of Columbia and any 
State or Territory or foreign nation.” 

538 Stat. 719, 15 U. S.C. A. § 45. 

6 With the amendment of June 23, 
Stat. 1028), we are not here concerned. 

7 See footnote 4. 
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think, be said to be using any unfair method of 
competition. Federal Trade Commission v. Rala- 
dam Co., 283 U. S. 643, 646-654. 


The conclusion just stated is not -inconsistent 
with Federal Trade Commission v. Pacific States 
Paper Trade Ass’n, 273 U. S. 52.8 The respond- 
ents in that case were wholesale paper dealers 
and trade associations of which they were mem- 
bers. The respondent dealers constituted a ma- 
jority, but not all, of the wholesale paper deal- 
ers in the Pacific Coast States and’ had 75%, but 
not all, of the wholesale paper business in that 
region.® In their business, the respondent deal- 
ers had actual as well as potential competitors. 


Court Decisions 
Oliver Bxothers, Inc., et al. v. FTC 


ers who were not members of the association, 
paper manufacturers who sold direct to the 
retail trade, and paper brokers who negotiated 
such sales. In that competition, the respond- 
ents used methods which the Supreme Court 
held were unfair methods of competition. 


If, in the Pacific States case, the respondents 
had had no competitors, actual or potential, 
the Supreme Court, undoubtedly, would have 
applied in that case the doctrine which, subse- 
quently, it applied in the Raladam case—that 
one who has no competitors cannot be said to 
be using an unfair method of competition. 


The order should be set aside. 


They had, as actual competitors, wholesale deal- 


{55,212] Oliver Brothers, Inc., a corporation; W. D. Allen Mfg. Co., a corporation; 
Black Hardware Co., a corporation; Jacobi Hardware Co., a corporation; Matthews & 
Boucher, a co-partnership composed of William G. Fisher and William S. Johnson; 
Charlotte Supply Co., a corporation; Virginia-Carolina Hardware Company, a corpora- 
tion; Globe Crayon Co., Inc., a corporation; E. V. Crandall Oil & Putty Mfg. Co., Inc., 
a corporation; Charles F. Baker & Co., Inc., a corporation; Keystone Emery Mills, a 
corporation, and James Corner & Sons, a sole proprietorship, James A. Reilly, sole 
proprietor, Petitioners, v. Federal Trade Commission, Respondent. 


United States Circuit Court of Appeals, Fourth Circuit. Decided March 25, 1939. 
On petition for review of order of the Federal Trade Commission. 


The crediting by the buyers’ purchasing agent of brokerage commissions received 
from sellers to the buyers’ accounts constitutes an unfair trade practice within the prohibi- 
tion of the Robinson-Patman Act where the buyers perform no services to afford a 
basis for their acceptance of the sums, and neither the incidental benefits rendered to 
sellers by the agent nor the compensation received by the agent from the buyers for 
advisory services performed for them under subscription contracts serves to justify the 
receipt of commissions at the seller’s expense. 


Sec. 2 (c) of the Robinson-Patman Act prohibiting the payment of brokerage com- 
missions to the other party to a sales transaction or to his agent, considered alone and 
as not subject to the limitations imposed in the regulation of price discrimination under 
Sec. 2 (a) of the Act, is held to be constitutional as a prohibition of the specific unfair 
practice which effects no violation of the “due process” clause of the Fifth Amendment. 


Affirming Federal Trade Commission Order No. 3088. 
Before PARKER and Soper, C. J., and Wycue, D. J. 
T. Russel Cather and Felix H. Levy (John D. Swartz on brief), for petitioners. 


Allen C. Phelps, Special Attorney, Federal Trade Commission, (W. T. Kelley, Chief 
Counsel, Federal Trade Commission, on brief) for respondent. 


Raymond N. Beebe, Adrien F, Busick, Seth W. Richardson, and Davies, Richberg 
Beebe, Busick and Richardson on. brief as amici curiae. ; 
[Statement of the case] after referred to as Oliver, a purchasing 

Parker, Circuit Judge: This is a peti- agent for wholesale distributors, certain of 
tion to review an order of the Federal the buyers whom it represented in mak- 
Trade Commission directing petitioners ing purchases and certain of the manufac- 
to cease and desist from payment or re- turers or sellers from whom _ purchases 
ceipt of fees or commissions in violation were made. The charge was that, while 
of section 2 (c) of the Robinson-Patman acting as agent for the buyers, Oliver re- 
Act, 49 Stat. 1426, 15 USCA 13 (c). The ceived brokerage commissions from the 
order was entered in a proceeding ‘insti- sellers which it credited or passed on to 
tuted against Oliver Brothers, Inc., here- the buyers. The case was heard on a 


8 Reversing, in part, Pacijic States Paper 
Trade Ass’n v. Federal Trade Commission, 9 
Cir.. 4 F. 2d 457. 
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Ailes Wiss I 
104 F, 2d 460. 
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stipulation that the record made in the 
proceeding of the Commission against the 
Biddle Purchasing Company et al. should 
be adopted as the record correctly describ- 
ing the business. practices of Oliver; and 
the order in the Oliver case followed, in 
substance, the findings and order in the 
Biddle case. The Biddle order was re- 
viewed by the Circuit Court of Appeals 
of the Second Circuit and petition to set 
it aside was denied in Biddle Purchasing 
Co. v. Federal Trade Commission, 2 Cir. 
96 F. 2d 689, and certiorari was denied by 
Bom OuUpKemle, Cour 59) SarCtal Ole bo 
the petition that we review and set aside 
the order in the Oliver case, the Commis- 
sion has filed a cross petition asking a 
decree for the enforcement of the order. 


[Scope of operations] 


There is, in reality, no dispute as to the 
facts, but only as to the inferences to be 
drawn from admitted facts and constituting 
mixed questions of law and fact. All of 
the petitioners are engaged in interstate 
commerce. Oliver furnishes a purchasing 
service to over 300 distributing concerns 
scattered over the United States, who are 
principally wholesalers of automobile, elec- 
trical, radio, mill, machine, plumbing, steam 
and hardware supplies. It has an office in 
New York and a branch office in Chicago. 
It has several salesmen who travel through- 
out the United States to solicit distributing 
concerns to purchase its market informa- 
tion and purchasing services and who, at 
times, contact manufacturers and processors. 
It has also a number of buyers and assistant 
buyers who place orders for its sub- 
scribers and deal with manufacturers, pro- 
cessors and producers in their behalf. It 
examines and: tests the wares of such manu- 
facturers and producers and obtains from 
them prices and descriptions of goods 
which it sends to its subscribers. It fur- 
nishes the subscribers a loose leaf price 
book, showing the prices and sources of 
supply of the merchandise in which they 
are interested, and keeps this book current 
by the issuance of price sheets and bulletins 
from time to time, as prices and sources of 
supply change. It also makes purchases 
for its subscribers of the goods described 
in its information service and gives them 
the benefit of the brokerage commissions 
which it collects from the sellers upon such 
purchasers. The Commission found that 
these brokerage commissions were passed 
on to the buyers with the knowledge of the 
sellers. Petitioners challenge this finding 
in so far as it relates to knowledge of the 
sellers; but an examination of the record 
shows that it is amply sustained by the 
testimony and that the matter was one of 


common knowledge in the trade. (See 
Biddle transcript of record pages 165, 193, 
283-284, 314, 321, 327, 347, 372, 379-380, 387, 
490, 544, 582, 596, 608, 615, 635, 645, 656, 
675, 688, 741). 


For the informational and purchasing 
services thus rendered its subscribers, 
Oliver receives a stipulated monthly com- 
pensation of $25.00 and upward. The 
brokerage commissions received by 86% of 
the subscribers on their purchases amount 
to less than the amount paid Oliver. Those 
received by the remaining 14% are in 
excess of the amount so paid. 


[Subscription contract] 


A written contract is entered into between 
Oliver and each of its subscribers. This 
contract is on stationery describing Oliver 
as “Resident buyers for wholesalers of 
hardware, iron, steel, metals etc.” The fol- 
lowing provisions thereof are pertinent and 
illuminating: 


“We hereby agree to act as your New York, 
Chicago and Pittsburgh Resident Representa- 
tives in the capacity of Purchasing Agents. 

‘We agree to furnish you our loose leaf Price 
Book and send you our General Service cover- 
ing lines as per the subject hereof; also to send 
you Oliver Brothers’ Comment Letters, letters 
on Market Conditions, lists of special offerings, 
and submit to you other information in the way 
of prices and market information which we may 
consider to be of interest to you. 

“We will use our best efforts to secure the 
lowest possible prices on your inquiries or 
orders. We will forward to the manufacturers 
or parties with whom we have favorable ar- 
rangement such orders for merchandise as you 
may send to us. 

“Orders which we may receive from you or 
letters which we may receive are to be regarded 
as authority to act as your Agents in cornection 
with any transaction which may transpire be- 
tween us. While we will use our best efforts 
in acting as your Agent it is understood that we 
will not be liable for the failure of any manu- 
facturer of supplies to perform his agreements 
or promises in connection with quotations or 
shipments. 


“Tt is mutually agreed that all communica- 
tions between us in the way of correspondence, 
Comment Letters, letters on Market Conditions 
or Confidential Price Sheets, shall be treated as 
strictly confidential and used solely in connec- 
tion with your own business and shall not be 
divulged to other parties nor procured for the 
use of other parties.” 


The facts with respect to the purchases 
made by Oliver are thus .stated by the 
Commission: 


“Oliver receives- daily from its subscribers 
approximately one hundred orders. When a sub- 
scriber forwards an order to Oliver, usually ata 
specified price, Oliver transmits the order to the 
seller. The seller ships the product direct to 
the buyer, in most cases billing the buyer at the 
price specified in the order. The buyer in most 
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cases makes payment direct to the seller. The 
seller then sends a commission or brokerage on 
the transaction and Oliver pays this to the 
buyer or credits it to his account. If a buyer 
fails to name the purchase price, he expects to 
get the last price quoted by Oliver in its bul- 
letins, or a lower price. If Oliver finds that the 
market has advanced he communicates with the 
buyer and confirms the order at the new price 
before transmitting it to the seller. The buyer 
in some cases names the seller whose products 
are wanted, but in some cases he relies upon 
Oliver to transmit the order to some producer 
who will supply goods of the quality and stand- 
ard required.”’ 


And the whole course of business be- 
tween Oliver and its subscribers-is summed 
up in paragraph eleven of the Commission’s 
findings as follows: 


“The contract between respondent Oliver 
Brothers, Inc., and its subscribers is construed 
by the parties thereto as being a contract for the 
sale and purchase of the Oliver market informa- 
tion service with a privilege extended to the 
buyers of using the Oliver purchasing services* 
at their option. The buyers pay the monthly* 
fee stipulated in the contract for the market 
information service. The buyers exercise their 
option to use the purchasing services of Oliver 
Brothers, Inc., in order to secure a discount in 
price from the current market price and the 
buyers when purchasing commodities through 
Oliver compute the net price at which the pur- 
chase is made as being the quoted price less the 
fee or commission paid by the seller as broker- 
age to Oliver and by Oliver transmitted to them. 
The buyers, in their bookkeeping, do not treat 
the brokerage fees and commission received from 
respondent Oliver Brothers, Inc., as being an 
offset to the monthly, fee paid by them to 
Oliver. The amount of the monthly ~fee paid 
by the buyers to Oliver is fixed at the time the 
contract is made, but the amount of the broker- 
age fees and commissions which may be received 
by a given buyer from the utilization of the 
Oliver purchasing service is unknown and in- 
capable of ascertainment at the time the contract 
is entered into.’’ 


[Agency determined by Commission] 


In its tenth finding the Commission states 
its conclusions with respect to the agency 
of Oliver and the services rendered by it. 
as follows: 


“In all of the purchasing transactions which 
the respondent Oliver Brothers, Inc., executes 
for its buyers, Oliver Brothers, Inc., is the agent 
and representative of the buyer, and acts in fact 
for such buyer and in his behalf, and is subject 
to his control, insofar as such purchasing trans- 
action is concerned. Said respondent Oliver 
Brothers, Inc., in such purchasing transaction is 
neither the agent nor representative of the seller 
nor does it act for or in behalf or is it under 
the control of such seller. Such: services as 
respondent Oliver Brothers, Inc., may render 
to the seller in selling his commodities are in- 
cidental to the particular purchase and sale 
transaction, and if any services are so rendered 
by Oliver in connection with the sale or pur- 
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chase of such commodities, such services are 
donated by Oliver Brothers, Inc.,-to the seller. 
There is not, in fact, any payment of brokerage 
commissions made by any of respondent sellers 
to respondent Oliver Brothers, Inc., which is 
not intended for the buyer and which does not 
reach the buyer. Such brokerage commissions, 
being intended for the buyers, are not in fact 
paid in satisfaction of any contractual or other 
indebtedness due from the seller to respondent 
Oliver Brothers, Inc., for services rendered, or 
otherwise. These payments, in effect are actu- 
ally made from the seller to the buyer and the 
buyer receives a discount in price equivalent to 
the brokerage fee paid to him. Respondent 
buyers render no service to respondent sellers 
in connection with the purchase of commodities 
through respondent Oliver Brothers, Inc. Re- 
spondent buyers render no service to respondent 
Oliver Brothers, Inc., in connection with the 
purchase of goods, wares and merchandise made 
for them by said respondent Oliver Brothers, 
Inc.”’ 


[Contentions of petitioners] 


Cortplaint is made of this finding that 
it ignores evidence of certain sellers as to 
the benefit derived by them from dealings 
with Oliver. Briefly stated, this evidence 
is to the effect that these sellers furnish 
Oliver lists and prices of what they have 
to sell; that, in sending out circulars to 
its subscribers, Oliver brings about a sale 
of the goods more satisfactorily than a 
broker would do; and that for this reason 
brokerage commissions are allowed Oliver 
on sales resulting from the Oliver service.. 
On the basis of this evidence, petitioners 
contend that the Commission should have 
found that Oliver renders a service to the 
sellers which justifies the commissions 
paid, and that the contrary finding by the 
Commission in its tenth finding of fact is 
unsupported by the evidence. As hereto- 
fore indicated, we think that the contro- 
versy here is over conclusions to be 
deduced from the facts rather than over 
the facts themselves; but as we shall here- 
after point out we are in accord with the 
conclusions of the Commission. 


[Benefits rendered primarily to buyers] 


On the whole record, there can be no 
doubt that the following is the truth with 
respect to the matters in controversy: 
Oliver is the agent of the buyers and not 
of the sellers and is paid by the buyers 
for the service rendered them. It collects 
brokerage commissions from the sellers 
on purchases made for the buyers which 
it credits to the accounts of the buyers or 
otherwise passes on to them. In furnishing 
the service which it has contracted to fur- 
nish the buyers, it affords to the sellers 
facilities for placing their goods before 
the buyers and obviates the necessity of 
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their employing brokers to reach these 
customers; but this is a service rendered 
the buyers which Oliver has bound itself 
to. render them under their subscription 
contracts. The benefit to the sellers is in- 
cidental to this service rendered the buyers 
and is not the result of a service undertaken 
for the benefit of the sellers. 


[Constitutional issues] 


No showing was made as to whether 
the effect of this practice of Oliver “may be 
substantially to lessen competition, or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy or prevent 
competition with any person who either 
grants or knowingly receives the benefit” 
of the brokerage commissions allowed, as 
required by section 2 (a) of the Robinson- 
Patman Act, since the proceeding before 
the Commission was not had under that 
section but under section 2 (c). The argu- 
ment is made that the provisions of 2 (a) 
with respect to limitation of competition 
or tendency to create monopoly must be 
read into 2 (c), and that, unless this is 
done, 2 (c) is unconstitutional because 
violative of the due process clause of the 
Fifth Amendment. These contentions of 
the petitioners, together with their conten- 
tions as to the applicability of the Act to 
the trade practices which we have outlined, 
present three questions for our considera- 
tion: (1) Must the Robinson-Patman Act 
be so construed as to read the limitations 
of section 2 (a) into section 2 (c) as limita- 
tions upon the latter section? (2) If not, 
is section 2 (c) invalid when tested by the 
due, process clause of the Fifth Amend- 
ment? And (3) does the case as presented 
fall within the exception contained in sec- 
tion 2 (c)? We think that all of these 
questions must be answered in the negative. 


[Statutory provisions | 


The Robinson-Patman Act of June 19, 
1936, 49 Stat. 1526, was an amendment of 
the Clayton Anti Trust Act of October 15, 
1914, 38 Stat. 730. Section 2 of the Clay- 
ton Act, which was the section amended, 
merely forbade discrimination in price 
when the effect of such discrimination was 
to substantially lessen competition or tend 
to create monopoly. The Robinson- 
Patman Act broadened the scope of this 
provision, conferred upon the Federal 
Trade Commission power to establish 
quantity differentials for the purpose of 
determining discrimination, and cast the 
burden of proof upon one charged with 
discrimination to justify any discrimina- 
tion shown. Receipt of price discrimina- 
tion was made unlawful for the first time, 
2 (f); and three specific matters were for- 


bidden as unfair trade practices by sub- 
sections (c), (d) and (e), viz.: the granting 
of commission or brokerage, or any allow- 
ance in lieu thereof, to the other party to 
the transaction or his agent, the making 
of discriminatory payments by seller to 
buyer for services rendered by the latter 
and discrimination by the seller in the 
rendering of services to the buyer. It is 
perfectly clear that all three of these prac- 
tices were forbidden because of their 
tendency to lessen competition and create 
monopoly, without regard to their effect in 
a particular case; and there is no reason 
to read into the sections forbidding them 
the limitations contained in 2(a) having 
relation to price discrimination, which is 
an extremely difficult matter to deal with 
and is condemned as unfair only in those 
cases where it has an effect in suppressing 
competition or in tending to create mono- 
poly. The forbidding of specific practices 
because of their tendency toward a general 
result, also forbidden, is familiar legisla- 
tive practice; and no reason suggests itself 
why the limitations and provisions relating 
to.one should be read into those relating 
to the other. The subsection immediately 
applicable is 2 (c), which is as follows: 

“‘(ec) That is shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, bro- 
kerage, or other compensation, or any allowance 
or discount in lieu thereof, except for services 
rendered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
whére such intermediary is acting in fact for 
or in behalf, or is subject to the direct or in- 
direct control, of any party to such transaction 
other than the person by whom such compensa- 
tion is so granted or paid.”’ 


[Committee reports] 


The language of this section is so clear 
that there is no occasion to resort to the 
reports of Congress to ascertain what was 
intended. It may not be amiss to note, 
however, that House Rep. 2687, 74th Cong., 
2d Sess., has this to say with regard to 
it (it was then section (b)): 


“Section (b) deals with the abuse of the bro- 
kerage function for purposes of oppressive dis- 
crimination. The true broker serves either as 
representative of the seller to find him market 
outlets, or as representative of the buyer to 
find him sources of supply. Im either case he 
discharges functions which must otherwise be 
performed by the parties themselves through 
their own selling or buying departments, with 
their respective attendant costs. Which method 
ts chosen depends presumptively upon which is 
found more economical in the particular case; 
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but whichever method is chosen, its cost is the 
necessary and natural cost of a business func- 
tion which cannot be escaped. It is for this 
reason that, when free of the coercivé influence 
‘of mass buying power, discounts in lieu of bro- 
kerage are not usually accorded to buyers who 
deal with the seller direct, since such sales must 
bear instead their appropriate share of the sell- 
er’s own selling cast. 


‘Among the prevalent modes of discrimination 
at which this bill is directed is the practice of 
certain large buyers to demand the allowance 
of brokerage direct to them upon their purchases 
or its payment to an employee, agent, or cor- 
porate subsidiary whom they set up in the 
guise of a broker, and through whom they de- 
mand that sales to them be made. But the 
positions of buyer and seller are by nature ad- 
verse, and it is a contradiction in terms in- 
compatible with his natural function for an 
intermediary to claim to be rendering services 
for the seller when he is acting in fact for or 
under the control of the buyer, and no seller 
can be expected to pay such an intermediary 
so controlled for such services’ unless compelled 
to do so by coercive influences in compromise 
of his natural interest. Whether employed’ by 
the buyer in good faith to find a source of sup- 
ply, or by the seller +o find a market, the broker 
so employed discharges a sound economic func- 
tion and is entitled to appropriate compensation 
by the one in whose interest he so serves. But 
to permit its payment or allowance where no 
such service is rendered, where in fact, if a 
‘broker’, so labeled, enters the picture at all 
it is one whom the buyer points out to-the seller 
rather than one who brings the buyer to the 
seller, would render the section a nullity. The 
relation of the broker to his client is a fiduciary 
one. To collect from a client for service ren- 
dered in the interest of a party adverse to him, 
is a violation of that relationship; and to protect 
those who deal in the streams of commerce 
against breaches of. faith in its relations of 
trust, is to, foster confidence in its processes 
and promote its wholesomeness and volume.”’ 


And the Report of the House and Sen- 
ate Conference Committee, House Rep. 
2951, 74th Cong., 2d Sess., interprets the 
section as follows: 


“This subsection permits the payment of com- 
pensation by a seller to his broker or agent for 
services actually rendered, in his behalf; like- 
wise by a buyer to his broker or agent for serv- 
ices in connection with the purchase of goods 
actually rendered in his behalf; but it prohibits 
the direct or indirect payment of brokerage 
except for such services rendered. It‘ prohibits 
its allowance by the buyer direct to the seller, 
or by the seller direct to the buyer; and it 
prohibits its payment by either to an agent or 
intermediary acting in fact for or in behalf, 
or subject to the direct or indirect control, of 
the other.’’ 


[“Due process” not violated] 


And we are not impressed with the argu- 
ment that when construed without the 
limitation prescribed by 2 (a) section 2 (c) 
is violative of the due process clause of the 
Fifth Amendment. It is addressed to a 
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definite evil in interstate trade and com- 
merce which Congress hay full power to 
regulate. It is uniform in operation and 
applies to all persons alike. It is not 
arbitrary or unreasonable, but is directed 
toward the elimination of hidden discrimi- 
nations in price which are thought to be 
injurious to the proper operation of a free 
competitive system of trade and commerce 
and to have a tendency to promote unrea- 
sonable restraints and monopolization. As 
said by the Circuit Court of Appeals of 
the Second Circuit in the Biddle case, 
supra: “Congress may have had in mind 
that one of the principal evils inherent in 
the payment of brokerage fees by the seller 
to the buyer directly or through an inter- 
mediary, is the fact that this practice makes 
it possible for the seller to discriminate 
in price without seeming to do so. Ifa 
price discount is given as a brokerage pay- 
ment to a controlled intermediary, it may 
be and often is concealed from other cus- 
tomers of the seller. One of the main ob- 
jectives of section 2 (c) was to force price 
discriminations out into the open where 
they would be subject to the scrutiny of 
those interested, particularly competing 
buyers.” 


Counsel for appellants rely upon Fair- 
mont Creamery Co. v. Minnesota, 274 U. S. 
1, which held invalid, under the due process 
clause of the Fourteenth Amendment, a 
state statute which forbade the purchase 
of milk in one locality of the state at a 
higher price than paid in another locality. 
That statute was, held unconstitutional be- 
cause it was thought that its inhibition had 
“no reasonable relation to the anticipated 
evil—high bidding by some with purpose 
to monopolize or destroy competition” 
The same cannot be said of the practice 
forbidden by the section here under con- 
sideration, as shown in the reports of the 
Committee of Congress from which we 
have quoted, supra. Of such a practice, 
what was said by the Supreme Court in 
Booth v. Illinois, 184 U.S. 425, with respect 
to the prohibition of option contracts to 
sell or buy grain at a future time is ap- 
propos. The court said: 


“The argument then is, that the statute di- 
rectly forbids the citizen from pursuing a calling 
which, in itself, involves no element of immor- 
ality, and therefore by such prohibition it in- 
vades his liberty as guaranteed by the supreme 
law of the land. Does this conclusion follow 
from the premise stated? Is it true that the 
legislature is without power to forbid or sup- 
press a particular kind of business, where such 
business, properly and honestly conducted, may 
not, in itself be immoral? We think not. A 
calling may not in itself be immoral, and yet 
the tendency of what is generally or ordinarily 
or often done in pursuing that calling may be 
towards that which is admittedly immoral or 
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pernicious, If, looking at all the circumstances 
that attend, or which may ordinarily attend, the 
pursuit of a particular calling, the State thinks 
that certain admitted evils cannot be success- 
fully reached unless that calling be actually 
prohibited, the courts cannot interfere, unless, 
looking through mere forms and at the sub- 
stance of the matter, they can say that the 
statute enacted professedly to protect the public 
morals has no real or substantial relation .to 
that object, but is a clear, unmistakable in- 
fringement of rights secured by the funda- 
mental law.”’ 


[Contractual freedom not unlimited] 


Any contention that this section of the 
statute constitutes an interference with 
freedom of contract is answered by what 
was said by the Supreme Court in West 
Coast Hotel Co. v. Parrish, 300 U. S. 379 
as follows: 


“The Constitution does not speak of freedom 
of contract. It speaks of liberty and prohibits 
the deprivation of liberty without due process 
of law. In prohibiting that deprivation the Con- 
stitution does not recognize an absolute and un- 
controllable liberty. Liberty in each of its 
phases has its history and connotation. But the 
liberty safeguarded is liberty in a social organ- 
ization which requires the protection of law 
against the evils which menace the health, 
safety, morals and welfare of the people. Lib- 
erty under the Constitution is thus necessarily 
subject to the restraints of due process, and 
regulation which is reasonable in relation to its 
subject and is’ adopted in the interests of the 
community is due process. 


“‘This essential limitation of liberty in gen- 
eral governs freedom of contract in particular. 
More than twenty-five years ago we set forth 
the applicable principle in these words, after 
referring to the cases where the liberty guar- 
anteed: by the Fourteenth Amendment had been 
broadly described: 

““*But it was recognized in the cases cited, 
as in many others, that freedom of contract is 
a qualified and not an absolute right. There is 
no absolute freedom to do as one wills or to 
contract as one chooses. The guaranty of liberty 
does not withdraw from legislative supervision 
that wide department of activity which consists 
of the making of contracts, or deny to govern- 
ment the power to provide restrictive safeguards. 
Liberty implies the absence of arbitrary re- 
straint, not immunity from reasonable regula- 
tions and prohibitions imposed in the interests 
of the community.’ Chicago, B. & Q. R. Co. v. 
McGuire, 219 U. S. 549, 567.” 


[Act reasonably related to purpose] 
There is no grouhd for the contention 


that, in prohibiting practices because of 


their harmful tendency, Congress must 
limit its prohibition to cases in which those 
practices have actually resulted in the evil 
which it was the purpose of the statute 
to prevent. “If the laws passed are seen 
to have a reasonable relation to a proper 
legislative purpose, and are neither arbi- 


trary nor discriminatory, the requirements 
of due process are satisfied, and judicial 
determination to that effect renders a court 
functus officio.” Nebbia v. New York, 291 
Wis 5028 537% 


[Receipt of commissions unfair] 


We come then to the final question in 
the case, viz., whether the brokerage com- 
missions here involved come within the 
exception contained in section 2 (c), 1. e. 
are they paid for services rendered to the 
sellers? A sufficient answer to the question 
is found in the fact that the commissions 
are received by the buyers. and not by 
Oliver, and that there can be no contention 
that any services are rendered by the 
buyers to justify the payment of compen- 
sation to them. The fact that the com- 
missions pass through the hands of Oliver 
is immaterial; for it is understood on all 
sides that they are paid for the benefit of 
and go to the buyers. under the contract 
which Oliver has with them. ‘The statute 
forbids the receiving of such commissions 
except for services rendered. The buyers 
receive them and they admittedly render 
no service to earn them. It is idle to con- 
tend that they are merely being reimbursed 
for what they have paid to Oliver by way 
of subscription. They are receiving broker- 
age commissions on their purchases; and 
the fact that they may have paid the pur- 
chasing agent for services rendered them 
and that they receive the commissions be- 
cause of this does not alter the fact that 
they are receiving the commissions on their 
purchases. 


[Benefit to sellers no justification] 


And even if it were true that Oliver 
rendered services to the sellers, we do not 
think that this would change the situation. 
No one would contend that, without violat- 
ing this section, a broker representing the 
seller could give his commissions to the 
buyer; for in such case the action of the 
broker would be the action of his principal, 
the seller, and would amount to the allow- 
ance of commissions by the seller to the 
other party to the transaction in direct 
violation of the statutory provision. As 
we have seen, it constitutes a clear viola- 
tion of the section for the buyer to receive 
commissions allowed an agent who repre- 
sents him alone. If, therefore, the buyer 
may not receive commissions allowed either 
his own agent or the agent of the seller, 
it would seem to follow necessarily that 
he may not receive commissions allowed 
a broker who is the agent of both. We 
may assume that under the section it is 
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permissible for a broker to 1ender services 
to both buyer and seller and to receive 
from both compensation for the services 
rendered; but this is a very different thing 
from the buyer himself receiving the com- 
pensation. 


And we think that the Commission was 
correct in holding upon the facts that the 
services rendered by Oliver were rendered 
to the buyers and not to the sellers. Oliver 
is the agent of the buyers, not of the sellers. 
The services rendered in advising the 
buyers as to the character and prices of 
sellers’ merchandise are services rendered 
the buyers under their contracts, and are 
services rendered in the purchase and not 
in the sale of the goods. While such serv- 
ices resulting in sales by the sellers and 
obviating, no doubt, the adoption of other 
sales devices, are of undoubted benefit to 
them, this benefit is incidental and is an 
entirely different thing from the rendering 
of services by an agent responsible to the 
seller as principal. If it were a sufficient 
basis to bring the allowance of brokerage 
commissions within the exception of the 
section, every purchasing agent for a chain 
of stores might lawfully receive such com- 
missions; for he does for the stores of 
his chain precisely what is done by Oliver 
for the subscribers to its service and bene- 
fits the sellers in making sales in precisely 
the same way. We have no doubt that it 
was:just this sort of thing that it was the 
purpose of the act to prevent. 


[Analogous holding] 


The case presented is not unlike that 
before the Supreme Court in Lehigh Valley 
R. R. Co. v. United States, 243 U. S. 444, in 
which a carrier made payments to a shipper, 
who was a mere importer and forwarder, 
for services rendered in bringing. business 
to its road. In holding this a violation of 
the provisions of, the Elkins act as 
amended, the Supreme Court, speaking 
through Mr. Justice Holmes, said: 


“It is true no doubt that George W. Sheldon 
and Company in the performance of the services 
for which it is paid maintains offices here and 
abroad, advertises the Railroad, solicits traffic 
for it, does various other useful things, and, 
in short, we assume, benefits the road and earns 
its money, if it were allowable to earn money 
in that way. It is true also that in Interstate 
Commerce Commission v. F. H. Peavey & Co., 
222 U. S. 42, an owner of property transported 
was held .entitled under section 15 of the Act 
to Regulate Commerce to an allowance for fur- 
nishing a part. of the transportation: that the 
carrier was bound to furnish. (So Union Pacific 
R. RF. Co. v. Updike Grain Co., 222 U. S. 215, 
and United States v. Baltimore & Ohio R. R. 
Co., 231 U. S. 274.) But that case goes to the 
verge of what is permitted by the act. The 
services rendered by George W. Sheldon and 
Company, although in a practical sense ‘con- 
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nected with such transportation,’ were not 
connected with it as a necessary part of the 
carriage—were not ‘transportation service,’ in 
the language of Union Pacific R. R. Co. v. Up- 
dike Grain Co., 222 U. S. 215, 220—and in our 
opinion were not such services as were con- 
templated in the Act of June 29, 1906, c. 3591, 
sec. 4, 34 Stat. 589, amending section 15 of the 
original act. On the other hand the allowance 
for them falls within the plain meaning of sec- 
tion 2 of the Act of 1906, to which we referred 
above.”’ 


Just as the services performed by 
Sheldon & Co. in that case were not a 
part of what the carrier was paid for, 
although undoubtedly resulting in benefit 
to the carrier, so the services performed 
by Oliver here, although beneficial to 
sellers, are no part of what the sellers 
are paid for, but on the contrary are serv- 
ices rendered the buyers for which they 
have already paid Oliver. For the sellers 
to pay for them is for them to pay Oliver 
for seryices which Oliver was bound to 
render the buyers and which the sellers 
were under no duty to perform in connec- 
tion with the sales made. Such payment 
falls, therefore, within the condemnation 
of the language used by the Supreme Court 
in Mitchell Coal & Coke Co. v. P. R. R. Co., 
230 U. S. 247, 263, wherein it was said, 
“To pay shippers for doing their own work 
would have been a mere gratuity, and if 
here the carrier was not bound to haul from 
the mine it had no more right to pay these 
companies for bringing their coal over 
the spur track to the junction than it would 
have had to pay a merchant for hauling his 
goods in a wagon to the railroad depot.” 
See also Merchants Warehouse Co. v. United 
States, 283 U. S. 501, 511. For compensa- 
tion received by a buyer for services ren- 
dered by him or his agent to come within 
the excepting clause of 2 (c) of the statute, 
we think that such services must be such 
as the seller was bound to render in con- 
nection with the sale, not such as were per- 
formed by the buyer in connection with the 
purchase or such as were rendered to him 
by his agent to enable him to purchase. 


[Extent of operations not controlling] 


It is argued that the act- was directed 
at the practices of chain stores in using the 
force of great buying power to obtain these 
concessions from the seller. It is sufficient 
answer that the Act makes no distinction 
as to size and shows no intention to give 
the small any more than the great the right 
to receive brokerage commissions: on their 
purchases. Because of the buying power’ 
possessed by purchasing agents, whether 
representing chains or independent dealers, 
sellers may be willing to allow them broker- 
age commissions and may consider such 
commissions earned in the sense that the 
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sellers are thus enable to sell goods with- 
out resorting to other sales devices; but 
the fact remains that the buyer who re- 
ceives the brokerage allowed his purchas- 
ing agent receives an advantage, and a 
concealed advantaye, which the buyer who 
purchases directly from the dealer does 
not receive. It was this sort of discrimina- 
tion, we think, which it was the purpose of 
this section of the Act to forbid. 


[Type of control over broker immaterial] 


Much argument has been directed to the 
question as to whether the control exer- 
cised by buyers over Oliver is the-kind of 
control contemplated by the statute. This 
discussion is wholly irrelevant in view of 
the fact that the commissions are paid to 
an agent “acting in fact for and in behalf 
of” the buyers and are actually received 


by the buyers themselves. The clause of 
the statute, “or is subject to the direct or 
indirect control” is in the alternative and 
need not be considered when the payment 
is made to an agent acting “for or in behalf” 
of the other party, or to the other party 
himself. Of course, an agent acting for and 
in behalf of’another is under his control; 
and it was to reach other intermediaries, 
such as were dealt with in Trunz Pork 
Stores v. Wallace, 2 Cir. 70 F. 2d 688, that 
Congress inserted the broad alternative 
provision. 


[Conclusion] 


For the reasons stated, the petition to 
set aside the order of the Commission will 
be denied, the prayer of the cross-petition 
will be allowed and decree will be entered 
enforcing the Commission’s order. 

Order Enforced. 


[55,213]. Startup Candy Company, a corporation, v. Federal Trade Commission. 


United States Circuit Court of Appeals, Tenth Circuit. 


Decided March 31, 1939. 


On petition to review and set aside order of Federal Trade Commission. 


Dismissal of a petition to review and set aside a cease and desist order of the 
Federal. Trade Commission is granted, on petitioner’s motion, where cessation of the 
Company’s operations and the institution of a receivership are advanced in support of 


the motion to withdraw. 


Dismissing the petition to review the order of the Federal Trade Commission, Dkt. 


No. 2705. 


Before Lewis and Puitips, Circuit Judges. 
Mr. H. Hartland Halliday, Salt Lake City, Utah, for petitioner. 
Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Washington, D. C., 


for respondent. 


[Dismissal of petition for review] 

The following order dismissing the peti- 
tion to review was entered March 31, 1939: 

“This cause came on to be heard on the mo- 
tion of petitioner to withdraw the petition for 
review herein and was submitted to the court. 

“On consideration whereof, it is now here 
ordered by the court that said motion be and 
the same is hereby granted and that the peti- 
tion to review in this cause be and the same 
is hereby dismissed out of this court at the 
costs of petitioner.’’ 

[Last paragraph of order directs issuance of 
certified copy thereof to Commission.] 

[Grounds for withdrawal] 


In submitting the motion to withdraw 
the petition for review counsel for petition- 
er stated said petitioner had “gone into 
receivership and ceased to do business.” 


[Nature of the proceedings] 
This cause was Docket No. 2705 before 


the Federal Trade Commission and_was 
entitled: In the Matter of Startup Candy 


Company. 


[Cease and desist order] 


The Commission caused its complaint to 
be issued against the Startup Candy Com- 
pany wherein it was alleged the candy 
company had used unfair methods of com- 
petition in interstate commerce in violation 
of the provisions of Section 5 of an Act 
of Congress, approved September 26, 1914, 
entitled “An Act to Create a Federal Trade 
Commission, * * *.” 


Pursuant to its report and findings of 
fact and conclusions of law, the Commis- 
sion issued an order requiring the candy 
company to cease and desist from the prac- 
tices and acts complained of. 
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[Application for review] 
The candy company petitioned the cir- 
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cuit court of appeals to review and set 
aside said order to cease and desist. 


[155,214] Thomas et al. v. Belcher et al. 


Oklahoma Supreme Court. 


Decided March 7, 1939. 89 Okla. App. Ct. Rep. 361. 


An agreement between a wholesaler and a retailer confining the latter’s operations to 
a definite territory is held not to be in restraint of trade. 


An agreement between a wholesaler and a retailer permitting the former to fix the 
resale prices is held insufficient to constitute a monopolistic scheme in restraint of com- 
merce under the Federal or Oklahoma anti-trust laws. 


James W. Rodgers, and C. M. Gordon, for plaintiff in error. 


C. H. Baskin, for defendants in error. 
[Nature of action] 


Grsson, J. This is an action by a whole- 
saler against a retailer and his sureties to 
recover the purchase price of certain com- 
modities delivered pursuant to a written 
contract of purchase and an alleged guar- 


anty. 
[Defense] 


As a defense it was alleged, first, that the 
contract between plaintiff and the principal 
defendant, Belcher, was in restraint of trade 
and void under the provisions of the Sher- 
man Antitrust Laws (15 U. S. C. A. 1, et 
seq.), and the statutes of this state (sec. 
12790, O. S. 1931, et seq., 79 Okla. Stat. Ann.. 
sec. 1, et seq.; sec. 9492, O. S, 1931, 15 Okla. 
Stat. Ann. sec. 217). In this connection it 
is asserted that the contract between plain- 
tiff and the defendant Belcher -was later 
supplemented by an oral agreement between 
said parties whereby Belcher was confined 
to a definite territory as retailer of the goods 
aforesaid, and was required to sell at a 
price fixed by the plaintiff. 


[Judgment below] 


The cause was tried to .the court, and 
judgment for defendants was based upon a 
general finding. 

[Contract as to territory] 


Assuming that the alleged oral agreement 
confined Belcher’s operations to a definite 
territory, that circumstance would not in- 
validate a contract of this character as one 
in restraint of trade. Defendants offer no 
authorities to support their argument in this 
behalf. If it can be said that the arrange- 
ment hints of monopoly, it still is not that 
character of monopoly that is said to be in 
unreasonable restraint of commerce. A 
motor car dealer’s contract limiting him to 
a definite and exclusive territory does not 
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restrain trade or competition in violation of 
the federal antitrust laws. Cole Motor Car 
Co. v. Hurst, 228 Fed. (C. C. A.) 280, and 
we therefore see no reason why a whole- 
saler or distributor of ordinary commodi- 
ties may not so restrict his retailers. The 
illegality of contracts in restraint of com- 
merce is a product of public policy. If such 
contracts are not contrary to public policy, 
they violate neither the federal nor the 
state antitrust laws. Until a commercial 
arrangement between parties reaches a 
stage where commodities needful to the 
public welfare are restricted commercially 
to the point where the public is exposed to 
the evils of monopoly, such arrangement 
is not in restraint of trade within the mean- 
ing of the antitrust laws. 

The merchandise in the instant case was 
probably of a standard class and in general 
public use, but it was sold on a competitive 
market with other similar products in the 
particular territory. To restrict the sale of 
plaintiff’s merchandise to one retailer there- 
in holds no suggestion of monopoly. 


[Authority to fix resale prices] 


Assuming that the alleged subsequent 
agreement between plaintiff and the defend- 
ant Belcher actually permitted plaintiff to 
fix the resale prices, that circumstance 
alone is insufficient to constitute a monop- 
olistic scheme in restraint of commerce un- 
der the federal or state antitrust laws, and 
therefore not sufficient to invalidate the 
alleged agreement or the original contract. 
Though this statement may be contrary to 
our éarlier decisions, it is in accord with 
our most recent pronouncement on the sub- 
ject. Furst v. Lucas, 177 Okla. 513, 61 P. 
2d 214. In that case, referring to our pre- 
vious decisions, we said: 


Cited 1932-1939 Trade Cases 


621 


Thomas v. Belcher 


“The declarations of law as contained in the 
decisions of this court previously mentioned 
rested upon consideration of the then existing 
expressions of the federal courts upon the sub- 
ject. There have been, however, some important 
treatments of this subject by the United States 
Supreme Court which have not been taken into 
consideration in our previous opinions. * * *’ 


The cases there referred to were Stewart 
v. W. T. Rawleigh Medical Co., 58 Okla. 344, 
159 P. 1187; Brooks v. J. R. Watkins Medical 
Co., 81 Okla. 82, 196 P. 956; Hunt v. W. T. 
Rawleigh Medical Co., 71 Okla. 193, 176 P. 
410; Gordon v. W.T. Rawleigh Co., 117 Okla. 
235, 245 P. 825; Long v. Furst, 171 Okla. 489, 
AAS Pea2d 74: 

In Furst v. Lucas, above, we discussed 
the decisions of the Supreme Court of the 
United States as there cited, and concluded 
as follows: 

“For the purpose of the case at bar the im- 
portant feature of federal decisions upon the 
subject is the underlying principle of monopoly. 
It is to be observed that a single isolated trans- 
action by which a wholesaler or manufacturer 
attempts to control the price of goods is not 
necessarily condemned by law. But if such a 
contract or agreement, express or implied, is 
a part of a general scheme which has a tendency 
towards monopoly, it comes within the con- 
demnation of the legislation. * * *’’ 


The discussion of the question is in that 
case full and comprehensive. It need not 
be further dealt with here, except to say 
that in the absence of a showing that the 
alleged price-fixing agreement was one of a 
number of like agreements in use between 
plaintiff and his retailers throughout plain- 
tiff’s trade territory, there is not sufficient 
evidence to warrant a finding that a monop- 
oly existed or was intended in violation of 
the antitrust laws. A single transaction 
whereby a wholesaler attempts to control 
the resale price of goods is not condemned 
in law. Weare not here discussing the le- 
gal effect upon the buyer’s title arising from 
a stipulation between the seller and buyer 
of chattels fixing the resale price thereof. 
That question is not presented in the instant 
case; Belcher’s title is not questioned. 

The record discloses no evidence to war- 
rant a conclusion that the alleged agreement 
was part of a general monopolistic scheme 
throughout plaintiff’s trade territory. 


[Claim as to fraud] 


For further defense it is charged by the 
guarantors that they were induced to sign 
the guaranty contract through the fraud 
and misrepresentation of the plaintiff's 
agents, in that they were led to believe that 
Belcher would sell for cash only, whereas 
he was later required by plaintiff to sell 
on credit. Defendants say that in the ab- 
sence of that assurance they would not have 
signed. 

The testimony of guarantors Neese and 


Eastep is to the effect that no representative 
of the plaintiff induced them to sign the 
contract under promises of any kind. De- 
fendant Campbell testified, over plaintiff’s 
objection, that some unnamed alleged agent 
of plaintiff promised him that Belcher 
would sell only for cash. The court later 
ordered this testimony stricken for the rea- 
son that no proper proof of agency had 
been offered. The court was correct in its 
order. Thus there was no evidence of in- 
ducement on the part of plaintiff, at least 
the briefs cite us to no such evidence, and 
we are unable to locate any in the record. 
Therefore this particular defense is not sus- 
tained by the proof. 


[Re-assignment of territory] 


Next, the defendant guarantors say they 
have been discharged from liability for the 
reason that Belcher was assigned a terri- 
tory other than the one to which he was 
first assigned, all without their consent. It 
has been held that such a circumstance will 
discharge sureties from further liability. 
28 C. J. 957, sec. 105; Furst v. Bury, (N. D.) 
249 N. W. 732; 89 A. L. R. 649. But here 
there was no proof that Belcher had been 
assigned a territory and then later re-as- 
signed to another. One, or more, of the 
guarantors testified that he would not have 
signed the bond had he known that Belcher 
was to be sent to Okfuskee county instead 
of Hughes county, where the bond was 
signed. Our attention is called to no fur- 
ther evidence on this particular question. 
The defense fails for want of proof that 
Telcher was to be assigned, or was actually 
assigned first, to Hughes county. As to 
what formed the basis of the defendants’ 
understanding in this regard, we are not in- 
formed. 


[Other defenses] 


As an additional defense the guarantors 
charge that the partnership of Furst & 
Thomas, of which the plaintiff is survivor, 
did not comply with section 11662, O. S. 
1931, 54 Okla. Stat. Ann. sec. 81, by filing 
the information therein required with the 
clerk of the district court, and for that 
reason could not maintain this action. Sec- 
tion 11664, O. S. 1931, 54 Okla. Stat. Ann. 
sec. 83. In this connection it is charged 
that said partnership was transacting busi- 
ness here under a fictitious name. Furst & 
Thomas, a title including the names of the 
partners, is not considered a fictitious name. 
Patterson v. Byers, 17 Okla. 633, 89 P. 1114. 
See, also, Bolen v. Ligett, 49 Okla. 788, 154 
P. 547. Defendants’ argument that the part- 
nership was doing business under a ficti 
tious name because of the fact that it was 
engaged exclusively in selling McNees 
Sanitary Products is without merit. 
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[Judgment reversed] 


There is not sufficient evidence to support 
the judgment of the trial court on any of 
the defenses interposed. It is therefore nec- 
essary to reverse the judgment in its en- 
tirety. 

It appears that no judgment was rendered 
against defendant Belcher, though the court 
found against him. Instead, judgment was 
rendered in his favor. No doubt this was 


done through inadvertence, for attorneys 
for defendants concede that plaintiff was 
entitled to judgment against defendant 
Belcher. 


The judgment is accordingly reversed 
and the cause remanded for further pro- 
ceedings not inconsistent with the views 
herein expressed. 

Baytess, C. J., Wetcu, V. C. J., and Os- 
BORN and DANNER, JJ., concur. 


[155,215] Belmont Laboratories, Inc. v. F ederal Trade Commission. 


United States Circuit Court of Appeals, Third Circuit. 


29, 1939. 


Decided and filed March 


On petition for review from the order of Federal Trade Commission. 


Advertising of therapeutic products constitutes unfair competion within the prohibi- 
‘tion of the Federal Trade Commission Act where the eliminative rather than the alleviative 
character of the product is falsely represented and no basis exists for the qualities of 
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W. TL. Kelley, Washingto 
[Dangers of therapeutic advertising] 


Crark, Circuit Judge. The Federal 
Trade Commission had before it here a 
rather mild instance from a black chapter of 
American business history. The emptor who 
is greedy (mail fraud) or gluttonous (food) 
or vain (cosmetics) may be getting more 
protection that he deserves; so he perchance 
should be forced to “carvere”. Around the 
emptor whose sole desire is relief from the 
ills to which our mortal flesh is heir, the law 
has thrown too transparent and tardy a 
cloak. That, at least, is the opinion of 
those who should know. 

A distinguished Senator of the United 
States: 

“They are the people, who for the sake of a 
few dirty dollars, are willing to imperil the 
comfort. the wealth, and the lives of millions 
of people who cannot protect themselves.” From 
a speech by Senator McCumber sponsoring the 
original Pure Food and Drugs Act (1906), 40 
CongieRec,; bart. sy Ds) 205se 


A leading medical authority: 

“In the field of medicine human credulity 
earns little from experience. In the purchase 
of any kind of merchandise, except that sold 
for the alleged alleviation or cure of disease, 
the buyer has a chance of learning eventually 
whether or not he has been swindled. In the 
purchase of an automobile, a piano, or a suit 
of clothes, time will prove whether it was a 
good or a bad }argain; nature, through its 
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agencies cf wear and tear, makes clear whether 
one has been cheated. But when we go into the 
market to buy medicament or medical service, 
we are at sea for here we have nature not as 
an assistant to aid our judgment but as an 
opponent to confuse it. In from 80 per cent to 
85 per cent of all cases of human ailments, it is 
probable that the individual will get well 
whether he does something for his indisposition 
or does nothing for it. The healing power of 
nature—vis medicatrix naturae—fortunately for 
biologic perpetuity, works that way. The seller 
of medicaments, then, obviously starts with at 
least an eighty per cent chance in his favor. 

“The pills and panaceas of today are collo- 
quially, but incorrectly, called ‘patent medi- 
cines’; incorrectly, because among the thousands 
of remedies offered to the public for the self- 
treatment of disease there are probably not half 
a dozen that are really patented. The reasons 
are not far to seek. The United States Patent 
Office is not supposed to grant a patent on a 
product unless it can be shown that the article 
on which protection is sought is a new and use- 
ful invention. This simple requirement is suf- 
ficient in itself to prevent practically all so-called 
‘patent medicines’ from being patentable.’’ 
From the Introduction (p. vii) of Dr. Arthur J. 
Cramp’s 3rd volume of Nostrums and Quackery 
and Pseudo-Medicine. 


A leading legal scholar: 


“The seriousness of the problem of false ad- 
vertising, both sociologically and financially. re- 
quires no demonstration. The toll which is 
assessed upon the consumer runs into the mil- 
lions; the effects upon the health and well-being 
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of the community are incapable of estimation.”’ 
Handler, The Jurisdiction of the Federal Trade 
Commission Over False Advertising, 31 Colum- 
bia Law Review, 527, 551. 


A leading journalist: 


“In the patent-medicine business, the essential 
art was not medicine, nor chemistry. The funda- 
mental genius for it was psychological. It con- 
sisted of skill in playing on the credulity of the 
simple-minded and the trusting. 

* * * * * * 

“The patent-medicine manufacturers made an 
art of describing the symptoms of diseases in 
such a way as to terrorize the reader of their 
pamphlets and advertisements into believing he 
had one or more of the ailments they pretended 
to cure; and in describing their cure-alls in 
terms to convey the conviction of hope.’’ Mark 
Sullivan, Our Times, Vol. II, America Finding 
Herself, p. 511. 


A distinguished former President and 
Chief Justice of the United States: 

“Fraudulent misrepresentations of the cura- 
tive value of nostrums not only operate to de- 
fraud purchasers but are a distinct menace to 
the public health. There are none so eredulous 
as sufferers from disease. The need is urgent 
for legislation which will prevent the raising 
of false hopes of speedy cures of serious ail- 
ments by misstatements of facts as to worthless 
mixtures on which the sick will rely while their 
diseases progress unchecked.’’ President Taft, 
Message to Congress June 21, 1911, see 48 Cong. 
Receerart.12.p-) O75. 


The present distinguished Chief Justice of 
the United States: 

“* * * we find no ground for saying that 
Congress may not condemn the interstate trans- 
portation of swindling preparations designed to 
cheat credulous sufferers and make such prepara- 


tions, accompanied by false and fraudulent 
statements, illicit with respect to interstate 
commerce, as well as, for example, lottery 
tickets.”’ 

In sustaining the Sherley Amendment 


(U. S. C. A. Title 21, sec, 10) to the original 
Pure Food and Drugs Act, an amendment made 
necessary by the failure of the majority of the 
Court in the case of U. S. v. Johnson, 221 U.S. 
488, to agree with his views. Seven Cases v. 
United States, 239 U. S. 510, 516-517. 

It is thus appparent that our “mild” is 
not in characterization of ethics but in de- 
scription of harm. The products advertised 
(Mazon), a soap and an ointment, are ger- 
mane only to the treatment of certain 
diseases of the skin. These diseases, always 
irritating and sometimes painful, may work 
from the inside out. As the reverse is not 
true, they affect the case and not the wheels 
of our human watch. They cannot, there- 
fore, make it cease ticking. So the false 
therapeutic claims of the petitioner com- 
pany may disappoint. The disappointment 
will not, however, be fatal. 


[Contents of advertisements] 


The advertisements objected to are cura- 
tive, not paliative in tenor. They assert the 


“elimination” rather than the alleviation of 
the conditions treated. They are listed as 
Federal Trade Commission Exhibits 4, 3, 
and 2B and read: 


[Professional audience] 
In circulars addressed to members of the 
medical profession: 


“Mazon—an ethical preparation compounded 
under the personal supervision of its originator 
—is the original treatment of its character for: 


Eczema Athlete’s Foot 
Psoriasis Barber’s Itch 
Head Scalds And Other Skin 
Ivy Poison Disorders 
Ring Worm 


The colloidal nature of the base of Mazon and 
its strong penetrating characteristics, together 
with its healing and soothing ingredients, afford 
quick and permanent elimination of Eczema and 
other skin disorders.”’ 


Federal Trade Commission’s Exhibit 4. 

“‘ “No other treatment for permanent cure has 
ever been discovered * * * Some of the best- 
known skin specialists in the City (of Phila- 
delphia) are using it exclusively and praise it 
highly.’ ”’ 

Federal Trade Commission’s Exhibit 4. 

In a profesional journal having wide cir- 
culation among graduate nurses: 

“Thousands of physicians have clinically 
proved the effectiveness of Mazon treatment, and 
are prescribing it daily to permanently 
eliminate:’’ (diseases substantially similar to 
those listed above). 


Federal Trade Commission’s Exhibit 3. 


[General advertisements] 


In leaflets (somewhat less boastful) con- 
tained in each individual package of its 
product: 

“The therapeutic value and distinctive char- 
acteristics of Mazon were immediately recog- 
nized by physicians, who by personal clinical 
tests and observations, proved to their own satis- 
faction the unusual effectiveness of Mazon in 
the treatment and elimination of symptoms as- 
sociated with certain types of: 

ECZEMA, PSORIASIS, ALOPECIA, DAND- 
RUFF, RING WORM, IVY POISON, ATH- 
LETE’S FOOT, and other skin irritations.’’ 
Federal Trade Commission’s Exhibit 2B. 
“DO NOT ATTEMPT TO DIAGNOSE YOUR 

OWN SKIN CONDITION 
Consult your physician and be guided 
by his advice.” 


Federal Trade Commission’s Exhibit 2B. 


[Falsity of representations] 

Such a claim is medically untrue. It fails 
to recognize the scientific necessity for the 
application of internal remedies to diseases, 
which, by their etiology (the scienc~ 2f 
causes), proceed from internal disorders. 
Ring worm, head scalds (favus), athlete’s 
foot, barber’s itch, and ivy poison are ex- 
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cluded from this necessity. They are due 
to external causes, ring worm, favus and 
athlete’s foot being parasitic or fungoid in 
character, and ivy poison being an irritant 
reaction from a vegetable fibre. In eczema, 
psoriasis, alopecia (falling hair) and dan- 
druff (seborrhea, a cause of alopecia) on the 
other hand, the outward manifestation is, 
in part at least, the result of an inward dis- 
turbance. There is something amiss in the 
interaction of the body’s chemical elements 
(metabolism). As both the physcians called 
by the petitioner company are, with one 
possible exception, in agreement as to what 
we have just said, we do not have to cor- 
roborate their testimony by resort to any 
principle of judicial notice, Illinois Cudahy 
Packing Co. v. Kansas City Soap Co., 247 F. 
556; 23 C. J. 168. It is nevertheless com- 
forting to find the medical works in com- 
plete accord, Knowles, Diseases of the 
Skin, as to: ringworm, p. 394, favus, p. 384, 
athlete’s foot, p. 389, barber’s itch, p. 392 
ivy poison, p. 167; as to: eczema, p. 119, 
alopecia (there are four kinds), p. 475 et 
sequitur, seborrhea, p. 452. The exception 
spoken of is psoriasis. The medical wit- 
nesses differ on its etiology and we find the 
same difference in the text book, Knowles, 
above cited, p. 102. All, however, agree 
upon the necessity for internal remedies, 
Knowles, above cited, p. 104. 


The Commission might well have stopped 
with this question of etiology. Once the 
internal cause of the disease is established, 
it does not take a doctor to point out the 
futility of an outward application to an in- 
terior evil. Such application can do no 
more than alleviate by modifying the ex- 
terior symptoms. Accordingly, petitioner’s 
advertisements, in their assertion of elimina- 
tion, are bad in medicine and, fortunately 
for the public, bad also in law. 


[Claim of originality] 


The advertising complained of uses two 
other words of, to be consetvative, exaggera- 
tion—“original” and “exclusively”. Dr. Saul 
testified, Record p. 138, that the components 
of the compound (Commission’s Exhibit 6, 
record p. 159) are all “common drugs used 
in the practice of medicine”. An examina- 
tion of the medical authority already cited 
amply supports his view. The principal 
drugs indicated, sodium salicylate, resorci- 
nol, and phenol are prescribed in the para- 
graphs covering external treatment of the 
diseases mentioned, Knowles, above cited, 
pp. 105, 128, 399, 451, 483. One might add 
that the formulae there set out are more 
complete. 

Here “original” appears to be used in the 
two senses of “novel” and “not otherwise 
obtainable”. Strictly speaking, therefore, it 
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has no bearing on efficacy and so no relation 
to false hopes. But it has, it seems to us, 
a harmful cannotation appropriate to each 
sense. The implication of newness is well 
recognized. In law what is old may_be 
good, but in science progress is prized. One 
has a vision of thousands of doctors and 
druggists working in thousands of hospitals 
and laboratories and emerging with—Mazon. 
In the second sense it may, like the apple, 
keep the doctor away. It carries a sug- 
gestion of mystery and of secret sources. 
The fact is that, as we have seen, its in- 
gredients can be obtained by resort to the 
prescription blank of the family physician. 


[Claim of exclusive use] 


It seems even less necessary to dwell 
upon the claim of exclusiveness. That, one 
need hardly observe, is by definition a rare 
attribute. What we have just said shows, 
we think, that there is no semblance of 
rarity. The “leading specialists”, both those 
called to the witness stand and in the pro- 
fession generally, may prescribe Mazon 
(one medical witness did and the other did 
not), but they do not pretend that their 
treatment has only that one facet. 


[Review limited by Commission’s 
determination | 

We cannot, because the Federal Trade 
Commission did not, question either the 
reference in the advertising to “other” skin 
diseases, the claim that the ointment was 
prepared in collaboration with the Univer- 
sity of Pennsylvania Medical School, or the 
implication that some special quality in the 
accompanying and high priced soap makes 
it indispensable to an advantageous use of 
the ointment. Any rule of euisdem generis 
does not seem appropriate to a unilateral 
effect on the consumer’s mind. They can- 
not be expected to add the limiting “like”. 
Fisher, The Proposed Food and Drugs Act, 
A Legal Critique, 1 Law & Contemporary 
Problems, 74, 82. We imagine that the 
University of Pennsylvania medical authori- 
ties may be surprised at the generous assist- 
ance furnished to their former pharmacist 
by their staff. The nature of the chemical 
cooperation of soap and ointment, if any, is 
not developed. 


[Regulation of therapeutic advertising] 


As might be expected from the words of 
the Act, 2. e. “unfair” and “competition”, the 
stock attempts to escape its incidence stress 
the entire absence of the first and the in- 
definiteness of the second. In the field of 
therapeutic claims, precedents are scarce.. 
This is due, in part at least, to the dis- 
couraging history of the legislative efforts 
to extirpate an admitted and shocking evil. 
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The best account of that struggle is to be 
found in books by those who took part in 
it. We refer to Chapter 27, Volume II, of 
Our Times, by Mr. Mark Sullivan, from 
which we have already quoted, and the 
autobiography of the famous Dr. Wiley. 
See alsg, Reiger, The Struggle for Federal 
Food & "Drugs Legislation, 1 Law & Con- 
temporary Problems 3; Weber, The Food, 


Drug & Insecticide ‘Administration, Its 
History and Organization; Kallet and 
Schlink, 100,000,000 Guinea ‘Pigs; Kallet, 


Counterfeit; and, Lamb, American Chamber 
of Horrors (one chapter of which is en- 
titled, Blood Money). That history, not 
yet as we think ended, shows the proprie- 
tary medicine lobby fighting a successful 
read-guard action: against anything and 
everything calculated to enlighten the sick 
and suffering public. They fought, of 
course, in the courts as well as in the Con- 
gress, one of their notable victories coming 
strangely enough from the mouth of the 
son of the Autocrat of the Breakfast Table, 
U. S. v. Johnson, above cited, and requiring 
the passage of the Sherley Amendment, 
above cited, to restore the legislative intent. 
The Consumer’ s Protection Under the Fed- 
eral Pure Food and Drugs Act, 32 Columbia 
Law Review 720; Shearer, The National 
Government and False Advertising, 19 Iowa 
Law Review 28. A comparison of,the terms 
of the so-called Tugwell Bill (introduced 
by Senator Copeland as S. 1944, 73rd Cong., 


Ist Session) with those of the two com- 
panion and mayhap overlapping statutes 
which eventually became law, the Copeland 
Act (U.S. C. A. Title 21, sec. 321) and the 
Wheeler-Lea Amendment (U. S. C. A. Title 
15, sec. 55) leads to the belief that the lobby 
is still going strong. Fisher, The Proposed 
Food and Drugs Act, A ‘Legal Critique, 
above cited; A Proposed Revision of the 
Food and Drug Laws, 22 Georgetown Law 
Journal 306; Woodward, Its an Art, Chap- 
ter 25) Congress Says “Boo”; Lamb, Amer: 
ican Chamber of Horrors, above ‘cited. 


[Administrative agency] 


So we find the government department 
technically equipped to ascertain the truth 
about drugs prevented from exercising juris- 
diction where tlie greatest damage is done, 
and the government department with no 
such facilities constrained to act lest the 
people perish. The author of a legislative 
note in a recent issue of the Virginia Law 
Review writes: 

“The Federal Trade Commission, on the other 
hand, has handled cases involving false advertis- 
ing for a number of years with some success, 
despite the limitations on its jurisdiction. * * * 
The proceedings of the Commission in which 
orders are issued only after full hearings, have 
established an enviable reputation for their im- 


partiality so that appeals from them are rela- 
tively infrequent. It does not appear, however, 
that the Commission has at present adequate 
means of obtaining the necessary scientific evi- 
dence to fully cope with false advertising in this 
fleld.’” 22 Virginia Law Review 812, 820. 


We may say that the examination of wit- 
nesses gives the impression that the Federal 
Trade Commission’s legal staff did not 
equip itself with even the elementary medi- 
cal books we borrowed from a local physician. 


[Precedents] 


We come now to a consideration of such 
precedents as exist. In Minter v. Federal 
Trade Commission, — F. (2d (de- 
cided February 14, 1939), we had recent 
occasion to discuss what we deemed a judi- 
cial tendency to broaden the meaning of 
competition in the interests of consumer 
protection. Even without such liberal con- 
struction, we think the “procedural restric- 
tion” of Federal Trade Commission v. 
Raladam, 283 U. S. 643 (criticized in Handler, 
Jurisdiction of the Federal Trade Commis- 
sion Over False Advertising, 31 Columbia 
Law Review 527, 549, 551; Federal Trade 
Commission and False and Misleading Ad- 
vertising, 31 Michigan Law Review 804), 
has been fully met by the proof here. In 
fact, one of the offending circulars was 
distributed in explanation of some litigation 
with that most exasperating of all competi- 
tors, the former employee who has departed 
with a trade secret. For the most recent 


discussion of Federal Trade Commission v. 
Raladam and the later case of Hughes Inc. v. 
Federal Trade Commission, 77 F. (2d) 886, 
cert. den. 296 U. S. 617, see an interesting 
note in the February number of the Colum- 
bia Law Review, 39 Columbia Law Review 
259, 261. 

The only other case we have been able to 
find in the therapeutic field seems to have 
escaped the attention of the counsel for the 
Commission. It is reported sub nomine, 
Fairyfoot Products Co. v. Federal Trade 
Commission, 80 F. (2d) 684. It deals with a 
bunion cure in contrast with the obesity 
cures (Marmola, Bad-Em Salts) of the two 
cases previously cited. The opinion, by 
Judge Alschuler of the Seventh Circuit, ex- 
presses a point of view which seems to us 
more in accord with a suppression of the 
actual evil legislated against than that of 
some of the earlier cases. We quote: 

“That petitioner’s plaster has virtue may, for 
the purposes hereof, be conceded. Indeed, it 
would be quite unreasonable to assume that one 
putting out a purported remedy for an affliction 
would not employ some ingredients or means 
calculated to benefit some cases at some stage. 
But this would not justify such sweeping claims 
as the condemned items of this advertising mat- 
ter disclose, which were evidently intended to 
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induce in the public mind the belief that here 
was an absolute and unfailing panacea for 
bunions of all kinds and degrees. 

“‘Just where lies the line between ‘puffing,’ 

which is not unlawful and unwarranted, and 
misleading representations in advertising, is 
often very difficult of ascertainment. But in our 
judgment this case does not present such 
embarrassment, since the advertising here 
condemned is well beyond any ‘puffing’ in- 
dulgence.’”’ Fairyfoot Products Co. v. Federal 
Trade Commission, 80 F. (2d) 684, 686. 
As the writer of an article to which we 
have several times referred (Fisher, The 
Proposed Food and Drugs Act, A Legal 
Critique, above cited, p. 82) points out: 

“In the field of therapeutic representation a 
fine line between ‘remedy’ and ‘cure’ has been 
drawn, although as often as not the gullible 
purchaser has been deceived in both instances. 
** * Some courts seem entirely too content with 
a ‘commercial’ standard of truth, piously hop- 
ing that the purchaser will] not be so gullible as 
to be deceived by the depicted panaceas.’’ 

We are not pious and we are not content 
with the advertisements in the case at bar. 


[Advertisements not in compliance with 
standards] 


The suggested comparison between what 
was sought and what was had'would have 
emphasized this very point. To check the 
obscurantism about puffing, the draftsmen 
offered two provisions. First, in order to 
discourage self-medication in the case of 
thirty-six named diseases, falsity was at- 
tributed to any representation made to lay- 
men as to the effect of any drug in their 
treatment, A Proposed Revision of Food 
and Drug Laws, 22 Georgetown Law Jour- 
nal 306; Fisher, The Proposed Food and 
Drugs Act, A Legal Critique, above cited, 
p. 98. The petitioner, in the less blatant of 
its two advertisements, makes a gesture in 
obeisance to this same principle. But it 
cobines this lip service with a therapeutic 
claim—so the sufferer is left with a choice 
of reliances. Second, the test of truth was 
made the “general agreement of medical 
opinion”, Fisher, The Proposed Food and 
Drugs Act, A Legal Critique, above cited, 
p. 95. 


[Contentions of petitioner] 


Petitioner addresses some argument to 
the especial character of its circulation. It 
says that one putative audience will not 
read and the other will not heed. In other 
words, the contention is made that physi- 
cians and readers of profesional journals are 
too smart to be deceived and that lay pur- 
chasérs buy blind because the leaflet is in- 
side the carton containing the ointment. 
We think that one position is untrue legally 
and the other factually. 
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[Contributory negligence no defense m deceit] 


Conceding the somewhat violent assump- 
tion that prospective patients never read 
medical and nursing journals, we do not 
concede either the ethics or the law of a 
proposition which puts a premium on a 
failure in wickedness. In the closely 
analogous field of common law deceit, the 
courts have long since refused to sanction 
the application of some idea of contributory 
negligence as a defense. Both deceit (apart 
from negligent misrepresentation), the 
genus, and false advertising, the species, are 
intentional torts and the “should have 
known or acted more wisely” of the injured 
are inappropriate in both cases, Green, De- 
ceit, 16 Virginia Law Review 763; Bohlen, 
Misrepresentation as Deceit, Negligence, or 
Warranty, 42 Harvard Law Review 732, 
739; 49 Harvard Law Review 830 (Note); 
Harper and McNeely, A Synthesis of the 
Law of Misrepresentation, 22 Minnesota 
Law Review 939, 957. We believe that 
Congress might well have given some 
thought to this before enacting paragraph 
(a) of Section 55, Title 15, U. S.C. A. If 
they had, they would have recognized the 
confusion in using the proviso of the pro- 
posed self-medication section and leaving 
out the section itself. 

We find an equal inadequacy in the peti- 
tioner’s reasoning about the casual infer- 
ences properly to be drawn from the 
enclosure of the leaflet. In the first place, 
the retailer is obviously interested in familiar- 
izing himself with the goods he offers for 
sale. Recommendation will follow upon 
knowledge whether or not it is accompanied 


by belief. In the second place, the self- 
medicator’s convincement is not dependent 
upon one use. He may and often must be 
influenced to a further purchase before 
success or failure is finally apparent, or he 
may and often must be influenced to a 
further purchase for treatment of some sub- 
sequent one of the other skin diseases 
mentioned or implied. 


[Propriety of stipulation] 

We are constrained also to ignore peti- 
tioner’s plea of locus paenttentiae. Ex- 
perience has compelled the Commission to 
insist upon the letter of its bond. So the 
Courts have upheld it in demanding a stipu- 
lation, Federal Trade Commission v. A. 
McLean & Son, 84 F. (2d) 910, Federal Trade 
Commission v. Morrissey, 47 F. (2d) 101, and 
in requiring that such stipulation be un- 
conditional, Fairyfoot Products v. Federal 
Trade Commission, above cited, 686. 


[Modifications of order] 
We come therefore to this conclusion. 
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We are satisfied with the Commission’s 
cease and desist order entered January 6, 
1938, except in two particulars. We think 
that sub-paragraphs b and d of paragraph 1 
should be omitted because they apply to the 
diseases curable through external applica- 
tion, and paragraph 3 should be omitted be- 
cause it improperly attempts to extend the 
jurisdiction of the Commission to Canada. 
We leave tntouched sub-paragraph a of 
paragraph 1. The words used therein are 
“competent remedy or cure’. Our quota- 
tion from Fisher’s The Proposed Food and 
Drugs Act, A Legal Critique (pages 11-12 
of this opinion) contains an implied. criti- 
cism of the judicial effort to draw a “fine 
line” between remedy and cure. We agree 
with that criticism and in support of it cite 
an excerpt from an opinion of the Circuit 
Court of Appeals for the Sixth Circuit: 
“There was still room for a conclusion that 
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substantial mischief resided in the claim of a 
universally efficacious remedy for the numerous 
and widely prevalent maladies in question; for 
the term ‘remedy’ must at least imply a cura- 
tive tendency, although not of course guaran- 
teeing a cure.’’ Simpson v. U. S., 241 Fed. 
841, 845. 


It is hardly necessary to comment upon the 
synonymity of “efficacious” in the passage 
above quoted and “competent” in the Com- 
mission’s order or to call attention to the 
a fortiort character of a civil proceeding. 
The contrary holding of United States v. 
Natura Co., 250 Fed. (D. C.) 925, is an ex- 
ample of the judicial line drawing animad- 
verted on above. 


[Conclusion] 
The order of the Federal Trade Com- 
mission is modified in accordance with this 
opinion and is in all other respects affirmed. 
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Shell Union Oil Corporation. 
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faith to inure to the respondent does not constitute any actionable slander of title and 
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A. Hanp and CHASE, C. J., concur; L. Hann, dissents. 
Root, Clark, Buckner & Ballantine, Attorneys for appellees; John M. Harlan, Leslie 


H. Arps, of counsel. 


Cravath, De Gersdorff, Swaine & Wood, Attorneys for defendants-appellants, Asiatic 
Petroleum Corp., Harold Wilkinson and Anglo-Mexican Petroleum Corp. 


[Statement of the case] 

Cuase, Circuit Judge: This appeal is 
from an order granting a motion for an 
injunction pendente lite in an action’ to re- 
cover treble damages for the alleged vio- 
lation of the Sherman Anti-Trust Act and 
the Clayton Act. The injunction, which 
was sought and granted under the provi- 
sions of 15 U. S. C. A. Sec. 26, prohibited 
the appellants from interfering with the 
performance of contracts made by the 
plaintiff respecting the sale, transportation 
or delivery of products dealt in by the 
plaintiff and from using threats, commands, 


force or coercion to prevent others from! 


purchasing plaintiff’s products. The breadth 
of the general restraining language of the 
injunction was narrowed, however, so as 
to permit “(1) the bringing of suit bv 


Mexican Eagle Oil Company or any 
assignee to recover the oil, or the value 
thereof or damages for the retention there- 
of, heretofore or hereafter shipped to the 
plaintiff from the Republic of Mexico, or 
(2) to advertise the fact of the pendency 
of such litigation, or (3) bring such fact to 
the attention of the trade in general or 
any person in it, or (4) to appeal for 
assistance or redress to governmental 
bodies”. 
[Parties] 


The plaintiff is a Delaware corporation 
engaged in the purchase and. sale of refined 
petroleum products and also in refining 
those products from crude oil at its re- 
finery in Houston, Texas. Its principal 
office is in the Southern District of New 
York. Appellant Wilkinson is the presi- 
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dent of appellant Asiatic Petroleum Cor- 
poration, a Delaware corporation, and of 
Anglo-Mexican Petroleum Corporation, a 
New York corporation. The principal 
office of each of these corporations is in 
the Southern District of New York. Both 
of these corporations form part of a large 
number of corporations which are con- 
trolled directly or indirectly by what will 
here be called the Shell Group the control 
of which is traceable to what is known as 
the Royal Dutch Company, a corporation 
organized under the laws of the Kingdom 
of the Netherlands and Shell Transport & 
Trading ‘Co., Ltd., a British corporation. 
The defendants who were not enjoined and 
have not appealed are the Shell Union Oil 
Corporation, a member of the Shell Group, 
and Boyce Coppinger of the Asiatic 
Petroleum Corporation. The Shell Group 
is engaged extensively, both in this country 
and abroad, in business which includes the 
purchase, sale and refining of crude petro- 
leum and the purchase and sale of various 
products refined and manufactured from 
crude petroleum in competition with the 
business of the plaintiff. 

This controversy has grown out of the 
situation in the above mentioned business 
which ha's been created by the seizure by 
the Republic of Mexico, on March 18, 1938, 
of various oil wells in Mexico which were 
then owned by the Mexican Eagle Oil 
Company Ltd., a corporation also a mem- 
ber of the Shell Group which will be herein 
called Mexican Eagle. 


[Governmental seizure of wells] 


It is undisputed that on the above date 
the President of Mexico issued a decree, 
without action by the Mexican Congress, 
under which thé property of Mexican Eagle 
was expropriated without compensation 
and seized by the government. The prop- 
erty of Mexican Eagle so seized which is 
of present concern consisted of fourteen 
out of a total of eighteen oil wells in the 
Poza Rica oil field and pipe lines from that 
field to the Mexican port of Tuxpam. The 
other four wells then were, and since have 
been, owned by Petromex Corporation 
which is owned by the Mexican Govern- 
ment. Since the seizure under the decree 
of expropriation, the wells in the Poza 
Rica field have all been producing. The 
crude oil from all the wells in the field has 
been commingled and piped to Tuxpam 
through the seized pipe lines to be shipped 
from that port. 


[Purchases from governmental subsidiary] 


The plaintiff, finding it difficult to secure 
an adequate supply of domestic crude oil 
at favorable prices for its refinery at 
Houston, made a contract on August 11. 
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1938, with a corporation wholly owned by 
the Mexican Government, here called Dis- 
tribuidora, for a supply of crude oil. This 
crude oil has been shipped from Tuxpam 
out of oil from the Poza Rica field pro- 
duced from all the wells there and com- 
mingled. The total amount shipped under 
the contract to the plaintiff has not ex- 
ceeded the amount produced by the wells 
owned by Petromex before March 18, 1938, 
and the plaintiff therefore claims that none 
of the oil from the expropriated wells of 
Mexican Eagle has been delivered to it but 
it is doubtful whether such a position is 
tenable because of the indiscriminate com- 
mingling of all of the oil from all of the 
wells in the field. 


[Transaction complained of] 


The plaintiff has refined the crude oil 
thus obtained and used the refined prod- 
ucts in its export trade. Among the con- 
tracts which have been filled in part, at 
least, out of such refined products is one 
made by the plaintiff on November 18, 
1937, with Harris & Dixon, Ltd., a British 
corporation, for the sale of some 120,000 
tons of refined products to be delivered in 
installments between February I, 1938, and 
January 31, 1940. The conduct of the de- 
fendants in respect to the Harris & Dixon 
contract is what the district judge relied 
on as sufficient to entitle the plaintiff to 
the temporary injuncion. This was brought 
about in the following manner. 


[Background of the transaction] 


It was generally known that Mexican 
Eagle claimed that its property had been 
unlawfully seized in Mexico and that the 
so-called Shell Group objected to the pur- 
chase of oil from expropriated wells. In 
October 1938, a Mr. van Zonneveld, a director 
of Harris & Dixon, Ltd., learned in London 


that the “Stigstad”, the steamer which had 
been chartered to make deliveries of the 
products under the plaintiff’s contract with 
Harris & Dixon, Ltd., was being watched 
and that Mexican Eagle might cause her 
cargo to be seized upon arrival in England. 
He communicated at once with the British 
Ministry of Mines and was informed that 
there were threats by “other quarters” to 
seize any refined products produced from 
Mexican oil. He was also told that it was 
not contrary to British law to import such 
products and the suggestion was made that 
he confer with representatives of the Shell 
Group. By this time Mr. van Zonneveld 
knew that the British Government did not 
view with favor the importation of products 
refined from Mexican oil but that it would 
not prevent importation. He adopted the 
suggestion of the Ministry of Mines and 
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had a conference ‘with Mr. Godber of Mex- 
ican Eagle on November 4, 1938. He was 
then told that Mexican Eagle claimed that 
its crude oil was being used for refining to 
make the products being delivered to 
Harris & Dixon, Ltd. under the contract it 
had with the plaintiff and that the Shell 
Group intended to seize such cargoes. Mr. 
van Zonneveld then told Mr. Godber that 
he was going to New York to find a solu- 
tion if possible and Mr. Godber replied that 
if he had occasion “to talk with the 
Mexican Eagle to go and see Mr. Wilkin- 
son” in New York and gave him Mr. 
Wilkinson’s address there. 

Mr. van Zonneveld did go to New York 
arriving there on November 10, 1938 and 
consulted a Mr. Leach of the New York 
British Consulate who advised him to see 
Mr. Wilkinson. He later consulted with 
representatives of the plaintiff and told 
them that Mr. Leach had been to Washing- 
ton “to put before the Embassy our very 
unhappy and very unpleasant situation, and 
that he could only bring back the answer 
that the British Government did not like 
Mexican oil to enter Great Britain and I 
was asked if I could possibly find a solution 
so that no more of that oil was going to 
come in.” He also told representatives of 
the plaintiff that Mr. Leach had suggested 
that information as to the amount for which 
the plaintiff would cancel the contract 
should be obtained. In response to that 
he was told that it would be $500,000.00 
plus release from their charter. He then 
reported back to Mr. Leach who arranged 
an appointment for him with Mr. Wilkinson 
for the morning of November 16th. 

He then reluctantly called upon Mr. 
Wilkinson and was informed by him that 
he was absolutely certain that the plaintiff 
was handling Mexican Eagle oil, “that it 
was physically impossible for the Mexican 
Government to deliver oil in the quantities 


that they did from their own wells and from 
their own property, and that the whole 
world knew quite well that the Eastern 
States were taking expropriated oils.” Mr. 
van Zonneveld inquired whether “if we de- 
faulted would they pay the piper, or pay 
the damages, to which he said definitely 
no.” He told Mr, Wilkinson the amount 
of probable damages if Harris & Dixon 
defaulted and Wilkinson said he was not 
interested but did say that “they could not 
fight all the battles in the world and that 
we, as a British firm, should be on the same 
side of the fence as they were, even from a 
moral point of view”. After asking why 
the Shell Group would wait to seize the 
products in Great Britain instead of doing 
so in the United States and being told that 
British laws were considered more favor- 
able, Mr. van Zonneveld left. 


During the interview, the position of Mr. 
Wilkinson was one of insistence that the 
plaintiff was shipping under the Harris & 
Dixon contract products made from crude 
oil owned by Mexican Eagle; that such 
cargoes would be seized; that Harris & 
Dixon ought not to be a party to such 
business; but that the latter could not ex- 
pect to be indemnified if it defaulted on its 
contract and was left to do as it thought 
best in view of the attitude of the Shell 
Group and the British Government. 

The next interview Mr. van Zonneveld 
had with one who spoke for the defendants 
was in New York on November 24th. It 
was with Mr. Boyle who was the head of 
the legal department of the Shell Group in 
London. Mr. van Zonneveld then went to 
the office of the Mexican Eagle to tell Mr. 
Wilkinson “that we were just going ahead, 
that we had decided to open up credits 
and take the cargo”. As Mr. Wilkinson 
was away he saw Mr. Boyle instead. He 
had in the meanwhile consulted again with 
Mr. Leach; with representatives of the 
plaintiff; and had communicated with his 
own firm in London. As that was the first 
time Mr. van Zonneveld had seen Mr. 
Boyle, he explained the situation fully to 
him and expressed concern about the pos- 
sibility of the seizure of cargoes and asked 
if there was any way to protect Harris & 
Dixon “because they really had nothing to 
do with the whole issue”. Mr. Boyle said 
it certainly was unfortunate but that they 
would take no steps so far as Harris & 
Dixon were concerned. Then Mr. van Zon- 
neveld urged Boyle to consider the innocent 
party position of Harris & Dixon who had 
made the contract before any Mexican 
trouble had arisen and asked him to look 
at the contract “and confirm to me that 
that is a legal binding contract signed by 
a British firm that has to be lived up to”. 
At that he left a copy of the contract with 


Boyle upon the understanding that they 
would meet again the next day. 

They did meet as agreed in the office of 
the Mexican Eagle and this time Mr. Wil- 
kinson was present. Mr. van Zonneveld 
asked Mr. Boyle what he thought of the 
Harris & Dixon position under the contract 
and was told “that it was a contract we 
had to live up to, there might be one or 
two or three very meagre possibilities of 
our getting out of the contract and de- 
faulting if he wanted to, but I think he 
admitted they were very, very weak”. Mr. 
Boyle also then said he was “sorry he 
could not possibly give us any advice be- 
cause it was not for him to make any sug- 
gestions, but if he were in our position the 
cheapest thing might be to default”. The 
consequences of a default were discussed 
and though no amount of damages was 
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stated Mr. van Zonneveld requested in- 
demnity if his firm defaulted “but the 
answer was the same—certainly they could 
not or would not consider or even listen 
to that, that was our burden and we had 
to lose our own money”. Mr. van Zonne- 
veld was told either by Mr. Boyle or Mr. 
Wilkinson that the plaintiff was getting 
such a poor grade of crude oil from Mexico 
that it would sooner or later be unable to 
“produce the gasoline as per our contract 
specifications”. In the afternoon of the 
same day the three met again with a Mr. 
Houston, an attorney representing Harris 
& Dixon, Ltd. and the matter was discussed 
again to about the same effect with 
emphasis being placed by Mr. Boyle on 
“how unpleasant it must be for us to carry 
on a contract or do any business with us 
(sic) against the wishes of the British 
Government and that we certainly did not 
want to handle any material to which there 
was a stigma attached”. Mr. Wilkinson 
also stated that “if the oil got in and even 
if there was no injunction we should not be 
able to sell it to our customers”. Asked 
by Mr. van Zonneveld, “Is the Mexican 
Eagle going to do it?” Mr. Wilkinson re- 
plied, “No, not the Mexican Eagle but the 
British Government”. Mr. Boyle also said, 
“that we certainly as a British firm would 
not like to incur the displeasure of the 
British Government or the enmity of the 
major oil companies”, meaning those in 
Great Britain. 

Following this interview Mr. van Zonne- 
veld did not see representatives of the 
plaintiff again but talked with Mr. Leach 
telling him and later notifying the plaintiff 
that Harris & Dixon Ltd. “were going to 
live up to the contract”. The only inter- 
ruption: of performance under the contract 
was a delay of a few days in loading the 
“Stigstad” and there has since been con- 
ka performance by Harris & Dixon, 

td. 

The plaintiff relied somewhat in the Dis- 
trict Court upon a falling off of its busi- 
ness which was not, however, proved to 
have been the result of conduct of the 
defendants and was, we think rightly, dis- 
regarded. Also, a point was made of the 
refusal of the Asiatic Petroleum Corpora- 
tion to make a new contract with the plain- 
tiff but that was only an exercise of its 
tight to decline to deal with the plaintiff 
if it should see fit to do so. Federal Trade 
Commission v. Raymond Co. 263 U. S. 565. 
The same is true of the refusal of brokers 
to renew contracts or enter into new ones 
with the plaintiff. Likewise, what was done 
wholy abroad unaided by acts in this coun- 
try must be counted out. American Banana 
Co. v. United Fruit Co. 213 U. S. 347. And 


1 55,216 


Court Decisions 
Inc. v. 


“Asiatic Petroleum Corp., et al. 


whatever has been shown to have been 
done in this country in aid of any com- 
bination abroad, see United States v. Sisal 
Sales Corporation 274 U. S. 268, relates to 
the Harris & Dixon matter. 


[Issue involved] 


The real issue now is whether the claimed 
attempt to induce Harris & Dixon Ltd., to 
break its contract with the plaintiff gives 
adequate support for the preliminary 1in- 
junction. There can be no fair doubt but 
that the defendants wanted to stop the 
sale of crude oil claimed to belong to 
Mexican Eagle and consequently to stop 
the performance of that contract is so far 
as it was being performed by the shipment 
of products refined from such crude oil and, 
because they were convinced that perform- 
ance through the use of any Mexican oil 
the plaintiff was getting from Distribuidora 
would of necessity be in part oil they 
claimed to belong to Mexican Eagle, they 
thought there could be no such perform- 
ance without violating the rights of 
Mexican Eagle. 


[Contentions of defendants] 


In the district court the defendants took 
the position, as they do here, that they 
need not prove that Distribuidora did not 
have a good title to the crude oil it sold 
the plaintiff in order to prevent the issuance 
of an injunction pendente lite and that it is 
enough to give them the privilege to do 
all they did to show that they believed in 
good faith that Mexican Eagle did own the 
oil despite the claims of Distribuidora 
under the Mexican decrees. The district 
judge misconceived the position of the de- 
fendants as to this in that he took it to 
amount to a concession for present pur- 
poses “that title to the oil was acquired by 
the Mexican Government and passed to 
the plaintiff, whether or not the oil is from 


confiscated property’. On this assumption, 
there was no justifiable basis for any inter- 
ference with the performance of the plain- 
tiff’s contract and the injunction was 
accordingly issued. 

Rightly understood, however, the posi- 
tion the defendants have taken does leave 
them free to contest with great force the 
issuance of an injunction pendente lite. The 
are charged in the bill of complaint with 
unreasonable restraint of the foreign com- 
merce of the plaintiff in violation of the 
anti-trust laws. That boils down to whether 
or not, within the purview of those laws, 
what was done in respect to the Harris & 
Dixon contract amounts to actual, or 
threatened, unreasonable restraint. That, 
in turn, comes down to whether or not the 
defendants, upon being asked what their 
attitude was concerning performance of 
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that contract, and believing reasonably 
that it was being performed by means of 
products they claimed were made from 
crude oil belonging to Mexican Eagle, over- 
stepped the bounds of their privilege to 
reply as_they did. 


[Reasonableness of defendants’ theory} 


We do not now undertake to decide 
whether or not the defendants can success- 
fully maintain their claim that Mexican 
Eagle owned the oil taken from the ex- 


propriated wells it formerly did own. That: 


may be left for decision after trial. It is 
plain that they did believe they could suc- 
cessfully seize products abroad when the 
opportunity presented itself whenever they 
could prove that those products were re- 
fined from crude oil which came from the 
expropriated Mexican Eagle wells. The 
Shell Group had secured a favorable de- 
cision in an action brought after seizure 
of such products in France and also in one 
of like nature in Holland which would give 
fair ground for such a belief. Thus it was 
sufficiently established that the defendants 
had reasonable cause to believe that in such 
jurisdictions at least seizures could be suc- 
cessfully made. 


Having then the reasonable belief that 
they would be entitled to maintain their 
claim that Mexican Eagle owned such 
products whenever they could thus be seized, 
the defendants were by the inquiries made 
of them by Harris & Dixon, Ltd. placed 
where they might assert their claims. The 
alternative would have been a concession 
which might have been an estoppel had any 
of the products shipped under the contract 
later been seized. It should be remembered 
that defendants did not seek out Harris & 
Dixon to induce a breach of contract. On 
the contrary Harris & Dixon, clearly dis- 
turbed by a more or less general rumor, 
not traced in origin to the defendants, that 
their cargoes would be seized sought out 
the defendants as suggested by the British 
Ministry of Mines. 


[Presence of actionable slander 
determinative] 


Had the defendants, in reply to such in- 
quiries as Mr. van Zonneveld made, done 
no more than assert in good faith their 
claim that Mexican Eagle’s crude oil was 
being used unlawfully by the plaintiff 
coupled with the assurance that whatever 
legal rights Mexican Eagle had by way 
of seizure would be enforced, there could 
be no doubt that they would have exercised 
only their privilege so to do. If what the 
defendants did amounted to actionable 
slander of the plaintiff’s title to the prod- 
ucts it was shipping and intended to ship 


of the plaintiff. 


under the Harris & Dixon contract there 
was an unlawful interference with the con- 
tractual relations existing between the 
plaintiff and a third person by way of 
inducement to a breach. See Second Nat. 
Bank v. M. Samuel & Sons, 12 F (2) 963. 
So decision upon this phase of the matter 
should depend upon whether or not there 
was an actionable slander of plaintiff’s title. 
As to that the decisive factor is the reason- 


able belief of the defendants that Mexican 


Eagle had an interest in the products being 
shipped by the plaintiff which could be, 
and would be, supported by lawful seizure 
as occasions for that arose. An honest and 
reasonable belief to this effect would justify 
an expression of it even though the belief 
were a mistaken one. Hopkins v. Drowne, 
21 R. I. 20. The privilege of one to make 
known his intent to assert legal rights he 
believes in good faith that he has in prop- 
erty, even though he may be mistaken, is 
well illustrated in patent cases. Warren 
Featherbone Co. v. Landauer, 151 Fed. 130; 
A. B. Farquhar Co. v. National Harrow Co. 
102 Fed. 714. 


[Restraint of foreign commerce essential] 


But further than this, the basis of the 
bill in this suit is wholly the claimed unrea- 
sonable restraint of the foreign commerce 
It is only the kind of re- 
straint of such trade which is unreasonable 
that is forbidden by the anti-trust laws. 
Standard Oil Co. v. United States, 221 U. S. 
]. And to determine whether there is, or 
is threatened, an unreasonable restraint the 
particular conditions of each case must be 
considered with care in the light of the 
circumstances shown and effect be given to 
realities. Appalachian Coals Inc. v. United 
States, 288 U. S. 344, 360. 


[No restraint shown] 


In applying this principle to the present 
case, we find that Harris & Dixon, Ltd. 
was led by general report in London to 
believe that cargoes shipped to it by the 
plaintiff under its contract would be seized 
under the claim that they were made from 
confiscated crude oil owned by Mexican 
Eagle; that Harris & Dixon became aware 
that the British Government was unfriendly 
to the importation of such products as was 
the trade in general and that Harris & 
Dixon, at the suggestion of the British 
Ministry of Mines and the British author- 
ities in this country, sought out the de- 
fendants for the purpose of being informed 
as to what Mexican Eagle intended to do 
in respect to its claim that Harris & Dixon 
was receiving under its contract products 
made from Mexican Eagle’s crude oil and 
to obtain indemnity if it.could in the event 
that it decided to default. Placed“in this 
situation, it was not unreasonable for the 
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defendants to state in good faith to the 
representative of Harris & Dixon just what 
the attitude of Mexican Eagle was and 
would be; leaving Harris & Dixon to de- 
cide without any expectation of indemnity 
what its conduct should be. Nor does the 
fact that there was some expression of 
what was known to be the attitude of the 
British Government and of the major oil 
companies toward traffic in confiscated oil 
justify an injunction pendente lite. There 
was no threat to do more than attempt to 
enforce legal rights thought in good faith 
to be possessed by Mexican Eagle. Pressed 
as they were to agree to indemnify Harris 
& Dixon and to advise that firm as to the 
course it should take, we do not find that 
the defendants brought about, or did any- 
thing which threatened to bring about, an 
unreasonable restraint of plaintiff’s foreign 
trade in respect to the Harris & Dixon 
contract. On the contrary, the rather 
cautious replies made to inquiries show the 
intent to insist upon the claim that Mexican 
Eagle’s crude oil was being unlawfully taken 
and used in the performance of the con- 
tract together with the assertion that legal 
steps would be taken whenever possible to 
prevent that; leaving Harris & Dixon, Ltd. 
to its own resources and the exercise of its 
own judgment in an admittedly difficult 
position which was primarily due to the 
fact that the plaintiff was buying crude 
oil that Mexican Eagle honestly claimed 
to own and was selling to Harris & Dixon, 
Ltd. products refined from that oil. 

A majority of the court is of the opinion 
that when van Zonneveld came to this 
country to ascertain what attitude the de- 
fendants would adopt with respect to the 
contract between the plaintiff and Harris 
& Dixon, Ltd. Wilkinson, representing the 
other defendants, could inform him that 
attachments would be levied in foreign 
countries without assuming the duty of 
attaching the oil in this country. The 
privilege of the defendants to state their 
position regarding action abroad was not 
dependent upon the adoption of, and the 
attempt to enforce, the same position in 
this country. In other words, the defend- 
ants were not bound, in order to make their 
good faith manifest, to follow up such in- 
formation or threats, if they be regarded 
as such, by instituting suits promptly to try 
title in the courts of the United States. In 
saying this we do not imply that there 
would be no duty to begin suits promptly 
in our courts if there was no likelihood 
of an opportunity to sue in foreign courts 
within a reasonable time. 


[Statements based upon good faith] 
When such information was given in 
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good faith to a representative of those who 
sought it in order to protect their own 
interests, it could be safely given. The 
only threats were of attachments in foreign 
countries. There seems to be no basis in 
the record for holding that these were not 
made in good faith or that the defendants 
failed to act promptly in pursuing the rem- 
edies they told Harris & Dixon Ltd. they 
proposed to seek. The first threats of 
attachment traceable to the defendants 
occurred on November 4, 1938. The next 
shipment was not due to leave Texas until 
after November 25th. In fact the oil was 
not loaded until December 16, 1938,2and 
would not reach England until January 
1939, 
[Absence of unreasonable delay] 


Moreover, there seems to be no proof 
of unreasonable delay even in our own 
courts. The last conversation between van 
Zonneveld and representatives of the de- 
fendants in New York was on November 
25, 1938 and the plaintiff brought this suit 
on December 9, 1938. The defendants ap- 
pear to have counter-claimed for. the oil 
shortly after February 3, 1939. Even if it 
were necessary to bring suit in this country 
in support of the assertions that Mexican 
Eagle owned the oil and would seize abroad 
the products refined from it, the failure to 
sue for slightly more than two months 
ought not to be held an undue delay. And 
under Rule 41 the District Court has the 
power in its discretion to refuse to permit 
the defendants to dismiss the counter- 
claim for conversion if such action would 
be likely to prejudice the plaintiff’s rights. 


[Conclusion] 


On the record now made we accordingly 
fail to find adequate support for an in- 
junction pendente lite. 


[Injunction dissolved 


Order reversed and injunction pendente 
lite dissolved. 


[Dissent] 


L. Hanp, Circuit Judge (dissenting) : 

Upon an application like this all doubts must, 
of course, be taken against the plaintiff; but— 
quite aside from the contract with Harris & 
Dixon, Ld.—it is clear that the defendants are 
threatening its customers in a way that is 
damaging, and may be ruinous. They are doing 
this by challenging its title to the oil, which 
they declare generally they may attach as their 
own, if others buy it. This they assert a 
privilege to do, because they say that they 
honestly believe the oil to be theirs: that is, that 
the expropriation of it by the Mexican Govern- 
ment will not be recognized by the courts of 
other countries. I shall assume arguendo that a 
person is privileged to assert an honest claim 
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of title to property in the possession of another, 
even to the extent of diverting his customers. 
Huxley v. Hunt, 191 Fed. Rep. 943; aff’d 201 Fed. 
Rep. 899 (C. C. A.. 3). Restatement of Torts 
§ 647. It seems to me strange that such a priv- 
llege should exist, if the claim -be unwarranted, 
and I should try to reach an opposite conclu- 
sion, if the point were necessary to decide. It 
is not. The putative privilege must in any event 
be ancillary to the protection of the claimant’s 
own title; it is accorded him only in order to 
prevent dispersion of the property before he can 
secure an adjudication. Certainly I can see no 
other legitimate interest he can have, which 
justifies the damage inflicted. If so, obivously 
the claimant may not avail himself of it, and 
yet refuse to resort to courts able and competent 
to judge the dispute. This is well brought out 
in those cases which enjoin.a patentee who will 
not sue on his patent, from badgering the trade 
by threats he refuses to push home. Adriance 
Platt & Co. v. National Harrow Co., 121 Fed. 
Rep. 827, (C. C. A. 2); Virtue v. Creamery P. M. 
Co., 179 Fed. Rep. 155 (C. C. A. 8); Oil Con- 
servation Eng. Co. v. Brooks Eng. Co., 52 Fed. 
(yin 783* (C38 Cry AS Oi AT, petal aw Orks, “©. 
Abraham & Straus, 62 Fed. (2) 79, (C. C. A. 2); 
American Ball Co. v. Feaeral Cartridge Co., 70 
Fed. (2) 579 (C. C. A. 8). It is often said in 
these cases that the privilege depends upon the 
honesty of the claim, and that the refusal to 
sue is merely evidence of bad faith; and that 
may not be practically objectionable. But it 
veils the proper theory, for a man might hon- 
estly believe in his title and yet refuse to 
assert it, in which event his privilege would 
certainly not survive. 


I am not clear that my brothers disagree with 
the statement of law I have just made: in any 
case, as I. understand it, they rely, at least in 
part, upon the fact that the defendants have 
filed a counterclaim in this suit alleging a con- 
version of the oil. That was after the order had 
been entered, and we cannot consider it on 
this appeal; and as the record stands, the de- 
fendants have refused to test their title in our 
courts. That, to my mind (full opportunity to 
do so having existed for many months) tolled 
their privilege to divert the plaintiff’s customers. 
I do not of course mean that the courts of other 
countries are not as competent as our own, but 
it seems to me axiomatic that we should not 
excuse what would otherwise be a wrong upon 
the assumption that the putative wrongdoer 
cannot obtain justice here. I would therefore 
affirm the order, with leave, however, to the 
defendants to move in the district court to va- 
cate the injunction because of the pendency of 
the counterclaim. 


So far I have been speaking only of diverting 
prospective customers, not of inducing buyers 
to break their contracts. As my views are not 
to prevail, it hardly seems worth while to go 
into that difference here; except to notice it, 
and to say that in my judgment the privilege 
to induce a breach is, and should be, much 
narrower than to divert customers, who are still 
fair game for both competitors. I doubt that 
an honest, but unwarranted, belief in the 
validity of one’s title will excuse such an injury; 
but I must own that I know of no authority on 
the question. 


{fl 55,217] Bristol-Myers Company, a corporation organized and existing under the 
laws of the State of New Jersey, v. Webb’s Cut Rate Drug Co., Inc., a corporation or- 
ganized and existing under the laws of the State of Florida. 


Florida Supreme Court. 


Filed April 14, 1939. 


Appeal from the Circuit Court, Pinellas County. 
The Florida Fair Trade Act is held unconstitutional as to non-contracting parties. 


Application of the provisions of the Act, prohibiting sales of trade-marked products be- 
low the minimum resale prices established by fair trade contracts concluded under the 
Act, to retailers who are not parties to the contracts, is held unwarranted where the title 
of the statute, by its failure to express this inclusive purpose, is misleading within the 
prohibition of the State Constitution. 


Robert H. Givens, Jr., for Appellant. 
Bussey, Mann & Barton, for Appellee. 
TERRELL, C. J.. BRowN, WHITFIELD, Burorp, CHAPMAN and Tuomas, J. J., concur. 


section comes within the scope of the title, 
under Sec. 16 of Art. III of the Constitu- 


tion. 
The appellant exhibited its bill of com- 
plaint against the appellee, Webb’s Cut 


Rate Drug Co., Inc., seeking to enjoin ap- 
pellee from further alleged violations of a 
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[Statement of the case] 


Brown, J. This is an appeal from an 
order granting a motion to dismiss the bill 
of complaint which was filed in the lower 
court by the appellant here. The case 
turns upon the validity of Sec. 6 of Chapter 
18,395, Acts of 1937; that is, whether said 
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certain so-called “fair trade contract” ex- 
ecuted by the appellant and certain retailers 
of drugs in the State of Florida, other than 
the appellee, the release sought being based 
upon certain provisions of Chapter 18,395 
of the Acts of 1937, the title of which 
reads: 

“AN ACT to Protect Trade-Mark Owners, Pro- 
ducers; Distributors and the General Public 
Against Injurious and Uneconomic Practices in 
the Distribution of Competitive Commodities 
Bearing a Distinguishing Tradé-Mark, Brand or 
Name, Through the Use of Voluntary Contracts 
Establishing Minimum Resale Prices and Pro- 
viding For Refusal To Sell Unless Such Mini- 
mum Resale Prices Are Observed.”’ 


[Minimum resale price contracts] 


It was alleged that the appellant, a manu- 
facturer of drugs, pursuant to the provi- 
sions of said Act, entered into retail sales 
contracts with a large majority of the re- 
tailers in the State of Florida who handled 
the products of appellant which bear ap- 
pellant’s trade-marks; that in and by said 
contracts the retailers agreed they would 
not, directly or indirectly, advertise, offer 
for sale or sell, within the State of Florida, 
certain products of the appellant bearing 
appellant’s trade-marks, at prices less than 
those specified in said contracts, all of 
which were uniform. 


[Knowing violation of contracts] 


It was further alleged that while the ap-~- 
pellee, a retailer, had never entered into nor 
executed any of such contracts, the ap- 
pellee nevertheless was- informed of the 
existence and of the terms and provisions 
of such contracts, and particularly the pro- 
vision relating to minimum retail prices, 
but that notwithstanding said contract and 
the repeated protests of appellant against 
violation of same, the appellee advertised 
and offered for sale certain of said com- 
modities at prices less than the minimum 
prices specified in said contracts, said cer- 
tain commodities, being, Ipana Tooth 
Paste and Sal Hepatica. 

The bill further alleged that continuance 
of such violations was producing great and 
irreparable injury to the appellant and the 
retailers in the State of Florida upon whom 
the appellant must depend for the distribu- 
tion and sale of its products in this State, 
and was damaging to the goodwill of the 
commodities: in question and was causing 
the appellant the loss of sales. The bill 
ended with a prayer for an injunction 
against further violations by the appellee, 
basing such prayer upon Sec. 6 of said Act, 
which reads: 

“Section 6. Wilfully and knowingly advertis- 
ing, offering for sale or selling any commodity 
at less than the price stipulated in any contract 
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entered into pursuant to the provisions of this 
Act, whether the person so advertising, offering 
for sale or selling is or is not a party to such 
contract, is unfair competition and is actionable 
at the suit of any person damaged thereby.”’ 


[Determination of lower court] 


In his order dismissing the bill, Circuit 
Judge Hobson held that the inclusion in 
the title of the expression “through the use 
of voluntary contracts establishing mini- 
mum resale prices and providing for re- 
fusal to sell unless such minimum resale 
prices are observed,” restricts the subject 
of the act and implies that its provisions 
will be applicable only to retailers who 
voluntarily enter into such contracts, and 
not to retailers who refrain from doing. so; 
that because of this implication the title is 
misleading and that Sec. 6 is therefore in- 
valid and not within the scope of the title 
of the Act under Section 16 of Article III 
of our State Constitution. 


[Title misleading] 


We concur in this holding of the 
Chancellor, on this, the only constitutional 
question raised in the case. None other is 
considered. 

That portion of Section 6, Chapter 18,395, 
which reads, “whether the person so ad- 
vertising, offering for sale or selling is or 
is not a party to such contract,” is in- 
valid, because there is nothing in the title 
of the act, nor the subject thereof as ex- 
pressed in the title, which put the mem- 
bers of the legislature or the public on 
notice that such a novel provision, and one 
contrary to the common law, (19 R. €. L. 
136-7) was embraced in the act; nor can 
such provision be regarded as “matter 
properly cannected” with the subject of the 
act as expressed in the title when we con- 
sider the reStriction placed on the subject 
of the act by embracing in the title the 
clause reading: “through the use of volun- 
tary contracts, establishing minimum re- 
sale prices and providing for refusal to sell 
unless such minimum resale prices are ob- 
served.” Furthermore, this quoted portion 
of the title was clearly misleading in so far 
as Section 6 is concerned, because it in- 
dicated that the limitations with reference 
to minimum resale prices would be ap- 
plicable to and enforceable against only 
those retailers who voluntarily entered into 
contracts providing for such minimum re- 
sale prices. 


[Conclusion] 


_ The first part of the title states that it 
is for the purpose of protecting trade-mark 
owners, producers, distributors and the 
public. The next portion states that these 
persons are to be protected against in- 
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jurious and uneconomic practices in the 
distribution of competitive commodities 
bearing a distinguishing trade-mark, brand 
or name. Then it proceeds to say how 
this protection is to be enforced, and the 
method. is stated thus: “Through the use 
of voluntary contracts establishing mini- 
mum resale prices and providing for re- 
fusal to sell unless such minimum resale 
prices are observed.” Appellant contends 
that the clause just quoted-means that re- 
sale prices, which shall be binding on all 
retailers, those who do not contract as well 
as those who do, are to be thus established 
by the resale prices set forth in the con- 
tracts which may be voluntarily entered 
into by those retailers who see fit to ex- 
ecute such contracts. But this is not, to 
our minds, the plain and obvious meaning 
of the language used; quite the contrary. 
The meaning contended for by the appel- 
lant may have been that which was in the 
mind of the draftsman of the act, but the 
actual language used would convey an en- 
tirely different meaning to the ordinary 
mind. The significance of the word “volun- 
tary” is well understood by the average 
man, be he legislator or plain citizen. Such 
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a person, reading the title to this act, 
would conclude that it applied only to 
those retailers who entered into voluntary 
contracts with trade-mark owners. 


[Supporting authorities] 


The conclusion reached by. the court 
below, and by this Court, is supported by 
State v. Palmes, 23 Fla. 620, 3 So. 171; 
Webster v. Powcll, 35 Fla. 703, 18 So. 441; 
State v. Burnes, 39 Fla. 357. 21 So. 290: Wade 
v. Atlantic Lumber Co. 51 Fla. 628, 41 So. 72; 
Ex parte Knight et al, 52°Fla. 144, 41 So. 
785; State ex rel Davis v. Fowler, 94 Fla. 
752, 114 So. 435; Colonial Inv. Co. v. Nolan, 
100 Fla. 1349, 131 So. 178; State v. Howell, 
112 Fla. 852, 151 So. 299; State ex rel Grodin 
v. Barnes, 119 Fla. 405, 161 So. 568: State 
ex rel Landis v. Ault, 129 Fla. 686, 176 So. 
789, and many other cases which might be 
cited if necessary. 


[Order affirmed] 


The order appealed from is accordingly 
affirmed. 


Affirmed. 


California Lumbermen’s Council, Coast Counties Lumbermen’s Club, 


Central Valley Lumbermen’s Club, Northern Counties Lumbermen’s Club, Peninsular 
Lumbermen’s Club, San Joaquin Lumbermen’s Club, and the officers, councilmen and 
members of said organizations and associations, v. Federal Trade Commission. 


United States Circuit Court of Appeals, Ninth Circuit. 


Filed April 14, 1939. 


Upon motions to strike transcript of record from the files, to require filing of proper 


record; or to vacate cease and desist order. 


The validity of a cease and desist order of the Federal Trade Commission is not 


subject to attack by a motion to strike the transcript of record filed with the court of 
review, on the ground that fair hearing was not afforded by the examiner, where. the 
cause is not before the court upon the merits. 


Denying motion to vacate the order of the Federal Trade Commission of July 23, 


1938, Dkt. No. 2898. 


Morgan J. Doyle of San Francisco, California, for petitioner. 


W. T. Kelly, Chief Counsel, Federal Trade Commission, and Martin A. Morrison, 
Assistant Chief Counsel, and Daniel J. Murphy and James W. Nichol, Special Attorneys, 


all of Washington, D. C., for respondent. 


Before GARRECHT, Haney and STEPHENS, Circuit Judges. 


[Nature of the proceedings] 


STEPHENS, Circuit Judge: Petitioners pre- 
sent two motions. One is to strike the tran- 
script of the record heretofore filed in this 
court, and the other (premised upon the 
granting of the first) is to require respondent 
to file a proper transcript of the record or to 
vacate the cease and desist order made by 
respondent. Both motions must be denied. 


[Conduct of hearing attacked] 


The basis of the motion to strike is that 
the record as it is before us is not the true 
record of the proceedings had before the 
trial examiner. An examination of the peti- 
tion and supporting affidavits reveals that 
such record is a true record of the evidence 
received, but that the real complaint is that 
the hearing was so conducted T the ex- 
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aminer as not to allow petitioners to make 
of record matters properly included in the 
record. 


[Requirement of fair hearing] 


It is clear that administrative agencies 
must grant a fair trial. Chamber of Com- 
merce v. Federal Trade Commission (CCA 8, 
1926) 13 Fed. (2d) 673, 683, 684; Morgan v. 


United States, 304 U. S. 1, 14, 15; Shields v. 
Utah Idaho Central R. R. Co., —U.S.— — 
December 5, 1938; Ohio Bell Tel. Co. v. 
Commissioner, 301 U. S. 292, 302, 304. 


[Procedure improper] 


If, then, petitioners have been deprived 
of a tair trial the order made by the Com- 
mission is invalid as violative of due process. 


Court Decisions 
Wisconsin Attorney General’s Opinion 


A motion to strike the transcript is not, 
however, the manner in which to bring such 
a question before us, for its determination 
requires an examination of the merits of the 
case that we may know the pertinency of 
the excluded matter in its relationship to the 
case as a whole. The case is not now be- 
fore us on the merits. 


[Conclusion] 


We shall not herein attempt to advise 
petitioners as to the course they should 
pursue, but we are constrained to remark 
that since §5 (c) of the Federal Trade 
Commission Act and §10 (e) (f) of the 
National Labor Relations Act are similar, 
the case of Consolidated Edison Co. of New: 
York v. N. L. R. B., — U. S. —, December 5, 
1938, may be found helpful. 


[55,219] Opinion of the Attorney-General, State of Wisconsin. 


Addressed to the Honorable F, X. Ritger, Director of Purchases. 


March 28, 1939, 


State administrative agencies purchasing goods from jobbers who are parties to 
maximum discount agreements under the Wisconsin Fair Trade Act are entitled to no 
discounts larger than those prescribed by the agreements where no exception is afforded 


to the State by the terms of the statute. 


Dear Sirs: You state that a certain manu- 
facturing company has entered into a maxi- 
mum discount agreement with jobbers 
handling its products and that the discounts 
fixed in such contract are not as large as 
those the state has received in the past. 
The contract excepts from its terms sales 
made to the United States Government. 
You ask whether the state may demand 
similar exemption. It is assumed that your 
inquiry is directed only to the question 
whether the state can, through its admin- 
istrative agencies, demand such an exemp- 
tion under the present law, and not whether 
the legislature can change the law to re- 
quire manufacturers to exempt the state 
from the provisions of such a contract. So 
restricted, your question may be restated 
as follows: Is such a contract valid in so 
far as it purports to include sales of said 
manufacturer’s products to the State of 
Wisconsin? 

Prior to the enactment of sec. 133.25 Wis- 
consin Statutes, contracts fixing minimum 
resale prices were unlawful under the pro- 
visions of sec. 133.01 prohibiting contracts 
in restraint of trade and, if they affected 
interstate transactions, under sec. 5 of the 
Sherman Anti-Trust Act. By sec. 133.25 
Wisconsin Statutes and the Miller-Tydings 
amendment to the Sherman Act, sec. 1 
title 15 U. S. C. A., such contracts were 
expressly sanctioned in so far as anti-mo- 
nopoly laws are concerned. While the Wis- 
consin statute provides that every contract 
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of such a nature shall include certain excep- 
tions which are set forth, it does not re- 
quire that sales made to the state shall be 
excepted. No objection can therefore be 
raised to the validity of the contract on 
the ground that it is in restraint of trade. 
However, if it be found that a contract fix- 
ing the price at which a jobber may sell a 
certain product to the state is objectionable 
for any other reason, sec. 133.25 will not 
protect it since that section merely declares 
that such a contract shall not be deemed 
in restraint of trade. The only ground 
upon which it might be held void is that it 
constitutes an attempt to stifle competition 
for a public contract under the rule of 
those cases denouncing contracts tending to 


restrict bidding for public contracts. See 13 


C. J. 436. Analysis of the agreement in 
question, however, reveals that its purpose 
and effect is not to destroy competition 
between producers of like commodities, but 
to eliminate unwholesome and economically 
unsound price cutting upon a Single prod- 
uct produced by the same manufacturer. 
The contract is therefore restricted to a 
very narrow field and the state still re- 
ceives the benefit of unlimited competition 
between the producers of similar commod- 
ities. Furthermore, should the price fixed 
by the contract prove to be unreasonably 
high, subsec. (7) of sec. 133.25 provides that 
the contract may be set aside. The inter- 
ests of the state are consequently amply 
protected and in view of the legislative 
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declaration of a policy in favor of the elimi- 
nation of unreasonable price cutting, the 
agreement can hardly be said to be contrary 
to public policy even though it fails to ex- 
empt sales to the State of Wisconsin. If 
then the agreement is valid, it follows that 
a manufacturer may freely enter into such 
a ‘contract and the state certainly has no 
power to prevent him from doing so or to 
force him to make any exceptions therein 
other than those provided in sec. 133.25 
Stats. 

If selling below the price agreed upon is 
an unfair trade practice, as applied to Farmer 
Jones or Merchant Smith, it is difficult to 
see why it is not equally an unfair trade 
practice as applied to the state. Presum- 
ably, the state has as much purchasing 
power as Farmer Jones or Merchant Smith. 


The state is simply getting a taste of its 
own medicine and declared public policy 
of encouraging price fixing between manu- 
facturer or producer and his jobber. If 
such is a sound public policy, the state can- 
not complain when the policy is put into 
effect against the state, at least until the 
legislature creates exceptions in favor of 
the state. The legislature thus far has cre- 
ated no exceptions in favor of tlie state. 
It must follow, therefore, that administra- 
tive officers may not create cuch an excep- 
tion; that administrative officers may not 
insist upon the jobber breaching his con- 
tract with the manufacturer when dealing 
with the state. 
Yours very truly, 
JOHN E. MARTIN, 
Attorney General. 


[55,220] United States of America v. National Peanut Cleaners and Shellers Asso- 


ciation, et al. 


United States District Court, Eastern District of Virginia, Norfolk Division. 


January 16, 1939. 


Filed 


Dissolution of an injunction decree restraining acts in violation of the Sherman Anti- 
Trust Acts is warranted where the situation which necessitated imposition of the 
restraint, fourteen years previously, is no longer in existence, thereby precluding any 
recurrence of the prohibited monopoly, and the activities enjoined do not, in the absence 
of an unlawful conspiracy, constitute violations of the statute. 


Before WAY, District Judge. 


Petition for the Dissolution of the Consent 
Decree Entered June 15, 1925 as 
Amended 


[Statement of the case] 


Way, D. J.: The above styled suit was 
instituted in January, 1925, by the United 
States against National Peanut Cleaners and 
Shellers Association and about 50 members 
of said association, charging said defend- 
ants with violation of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce against Unlawful Re- 
straints and Monopolies.” 15 USCA 1. 

On June 15, 1925, the Court entered a 
consent decree, which decree, after reciting 
that certain of the purposes and objects 
of the defendants, as set out in the consti- 
tution and by-laws of said Association and 
in the rules and regulations thereof, if car- 
ried into effect by agreement among the 
members of the association would operate 
as a combination and conspiracy in restraint 
of interstate trade and commerce in viola- 
tion of said Act of Congress, and that cer- 
tain of the defendants had been operating 
under the rules, regulations, agreements, 
contracts, understanding and practices adopted 
by said association, perpetually enjoined 43 
defendants and 
“their officers, agents, servants, and employees, 


and all persons acting under, by or in behalf 
of them or any of them, or claiming so to act, 
be and they are hereby perpetually enjoined, 
restrained and prohibited from directly or in- 
directly entering into, engaging in, or carrying 
into effect said combination and conspiracy, or 
any act, rule, regulation, resolution, agreement, 
contract, understanding or practice constituting 
a part thereof, or any similar combination or 
conspiracy having the same purpose or effect 
of restraining interstate trade and commerce 
in peanuts. 


(II) That the defendants, their officers, 
agents, servants, and employees, and all persons 
acting under, through or in behalf of them or 
any of them, or claiming so to act, be and they 
are hereby perpetually enjoined restrained and 
prohibited from combining, conspiring or agree- 
ing, expressly or impliedly, directly or in. 
directly, except as hereinafter provided, to do 
any of the following acts: 

(a) To adopt or use a uniform sales contract, 
and/or acceptance or confirmation blank. 

(b) To adopt or observe a uniform or maxi- 
mum rate of commission allowed brokers or 
jobbers. 

(c) To establish, use, or maintain rules, regu- 
lations, practices, or conditions of any character 
concerning the acceptance of orders, or sale by 
defendants of peanuts of any description, the 
effect of which may lessen competition between 
any of the defendants, and specifically the fol- 
lowing, or any similar thereto: 

1. That sales of peanuts shall be made on 
terms of net cash ten days (no discount) from 
date of invoice, which shall be the actual date 
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of shipment; or, on terms of net cash demand 
draft with bill of lading attached. 

2. That the purchase and sale shall be positive 
and not subject to countermand and that all 
prices shall be f.o.b. shipping point and not 
delivered at destination. 

3. That prices shall not be guaranteed against 
declines of any character. 


4, That prices shall not be guaranteed against 
inclines of any character. 


5. That orders for future shipments shall not 
be booked for shipment later than sixty days 
from date of booking and that all bookings shall 
be made at the actual time of sale, whether 
made by home office or through representatives, 
brokers, or traveling salesmen. 


(ad) To sell peanuts f.o.b. factory with freight 
equalized with other factories by making rebates 
or allowances of differentials to purchasers, or 
otherwise. 


(e) To refuse to sell to, or to discriminate 
in making terms and/or conditions to, any 


persons, co-partnerships, or corporations for any 
reason whatsoever. 

(f) To address intimidating letters to pur- 
chasers for the purpose and/or effect of inducing 
said purchasers to submit to their demands. 

(zg) To establish, maintain or circulate a name 
or list of names, or other description, of a pur- 
chaser or purchasers with whom any of the 
defendants have had a dispute or disputes, who 
for any reason has or have not fulfilled his or 
their contract or contracts, or against whom 
discriminations of any character whatsoever are 
practiced, 

(h) To adopt, establish, or maintain any rule 
or practice in relation to the arbitration of 
disputes between them and purchasers from 
them. 

(i) To report to any person, or collective 
agency, the condition, including quantity and 
quality, of their respective stocks on hand for 
the purpose and effect of bringing any of the 
defendants together to buy from and sell to 
each other, or to sell for the account of another, 


and/or of equalizing the stocks of any of the. 


defendants. 

(j) To interfere in any manner whatsoever 
with the free operation and conduct of the busi- 
ness of any individual, co-partnership, corpora- 
tion, or association of individuals, engaged in 
the business of buying, cleaning and shelling, 
and selling, or marketing, peanuts such as 
refusing to clean and shell peanuts on contract 
for any such individual, co-partnership, corpo- 
ration or association. 

(k) To refuse to sell, to, or discriminate 
against in any manner, any person, co-partner- 
ship, or corporation which has sold or whose 
purpose it is to sell peanuts at auction; or to 
incite, persuade or obligate others to refuse to 
sell to or to discriminate against in any manner 
any such person, co-partnership, or corpora- 
tion. 

(III) That the defendants and their officers, 
agents, servants, and employees, and all per- 
sons acting under, by or in behalf of them or 
any of them, or claiming so to act, be and they 
are hereby perpetually enjoined, restrained and 
prohibited, except as hereinafter provided, from 
committing any of the following acts: 

(a) To issue or circulate so-called credit 
warnings, or blacklists, or maintain or circulate 
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so-called ‘‘cash in advance’’ lists, concerning 
purchasers who, because of past transactions 
with defendants, have been, or are, considered 
illegitimate dealers, or dealers against whom 
discrimination should be made. 

(b) To give to each other in any manner 
information concerning, or to discuss with each 
other, by telephone or in person, by corres- 
pondence or by telegraph (a) the condition and 
quantities of crops or farmers’ stocks on hand, 
quantities of farmers’ stocks sold, prevailing 
prices for farmers’ stocks, past or prospective 
prices for farmers’ stock, past, present, or 
prospective supplies of farmers’ stocks, and (b) 
the quality of cleaned and shelled stocks, the 
quantities of cleaned and shelled stocks on hand, 
actual sales, the demand, price’ lists, prices 
actually obtained, prevailing prices, past and/or 
prospective prices, or analyses of future con- 
ditions. 

(c) To make statements or arguments to each 
other, written or oral, directly or indirectly, 
inciting or having the effect of inciting, the 


defendants to maintain or decrease their rice 
offerings for farmers’ stocks, or to maintain or 
increase their prices for cleaned and/or shelled 
goods. 

(IV) That the defendant association may. 

1. Maintain an office under control and diree- 
tion of its officers or board of directors, with 
a Secretary, and keep a record of all proceed- 
ings of any and all meetings, which record 
shall be open to the inspection of any of the 
departments, or their agents, of the United 
States Government, and to the inspection of 
any and all members of the Association. 

2. Maintain a tariff bureau or committee and 
a traffic bureau or committee for the purpose of 
appearing before and communicating with any 
Federal body, legislative, executive or adminis- 
trative, to assist or protect the American 
industry from disadvantages by foreign importa- 
tions, and assisting the peanut industry in 
transportation and tariff matters before Federal, 
state and other bodies concerned in questions 
of tariff and transportation and furnishing upon 
request of any member any information relating 
to rates upon peanuts and regulations of trans- 
portation that may be contained in any public 
schedule or tariff. 

3. Adopt and use a common insignia. 

4. Advance or promote the use of peanuts by 
research, publicity, advertisement and similar 
activities. 

5. Handle the 
including fire, 
insurance. 

6. Maintain a credit bureau for the sole pur- 
pose of furnishing upon specific request infor- 
mation as to the financial standing and the 
credit rating of persons and corporations pur- 
chasing or attempting to purchase peanuts, but 
not to create directly or by inference a list or 
class of so-called legitimate or preferred dealers 
or purchasers, or illegitimate or undesirable 
dealers or purchasers. The gathering of infor- 
mation, solely for the purpose of providing 
credit information on special request, shall 
not be considered a violation of any part of 
this decree. 

7. Provide for the adjustment and arbitration 
of disputes of any character between sellers 
and purchasers by reference to a board of 
arbitration empowered to promulgate rules 


insurance of its .members, 
industrial, indemnity or group 
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of procedure and to render final awards one of 
said arbitrators to be selected by the seller and 
one by the purchaser, and the third, or umpire, 
to be selected by the two so selected, the deci- 
sion of the said arbitrators, or the majority 
of them, to be binding upon the parties to said 
arbitration, provided that any such provision, 
if made, shall not obligate any purchaser, in 
any manner, to refer any such dispute to 
arbitration, unless at the time said dispute 
arises such purchasers willingly agree so to do. 

8. Openly and fairly gather and disseminate 
information as to costs, volume of past pro- 
duction, prices in past transactions, stocks on 
hand, and freight rates; and to meet and discuss 
such information and statistics so long as no 
attempt is made to reach any agreement or 
any concerted action with respect to prices 
or production or restraining competition. 

9. Adopt, establish and maintain specifica- 
tions defining the minimum sizes and minimum 
degree of quality that shall constitute the vari- 
ous grades of peanuts, provided such specifica- 
tions do not result in the lessening of 
competition among defendants. 

(V) That nothing contained in this decree 
shall be construed as prohibiting any defendant 
from doing or performing any of the acts pro- 
hibited by Part II hereof if done individually 
and without combining, conspiring or agreeing 
with any other cleaner and sheller of peanuts.”’ 


[Retention of jurisdiction] 


Jurisdiction of the cause was expressly 
retained by the Court for the purpose of 
enforcing the decree and for the purpose 
of enabling fhe United States to apply to 
the court for a modification or enlargement 
of its provisions on the ground that they 
were inadequate, and the defendants or either 
of them to apply for its modification 
‘fon the ground that its provisions have become 
inappropriate or unnecessary, or by reason of 
changed conditions, of law or fact, or by rea- 
son of any new or different activities other 
than those hereby enjoined or authorized to be 
maintained and deemed necessary or desirable 
by the defendants for the welfare of the peanut 
industry, or if for any other reason the injunc- 
tion hereby signed has become inadequate or its 
provisions inappropriate or unnecessary to main- 
tain competitive conditions in interstate trade 
and commerce in peanuts, or unduly oppres- 
sive to the defendants.”’ 


First Modification of Decree 


On June 2, 1933, upon the application of 
some of the defendants and with at least 
the implied consent of the United States, 
the decree was modified. The pertinent 
portion of the modifying decree of June 2, 
1933, read as follows: 

“And it appearing to the Court that the 
petition of the petitioning defendants and the 
exhibits filed therewith do not disclose sufficient 
grounds or alleged sufficient facts for the annul- 
ment or revocation of said Consent Decree of 
June 15, 1925, the Court doth refuse to annul 
or revoke the same. But the Court taking 
judicial knowledge of the changed conditions of 


the peanut industry, as alleged in said petition, 
and being of the opinion that certain of the 
provisions of the said Consent Decree are unduly 
oppressive to the defendants and are at this 
time inappropriate and unnecessary to maintain 
competitive conditions in interstate trade and 
commerce in peanuts, and that it is desirable 
for the welfare of the peanut industry that the 
Consent Decree entered herein on June 15, 1925, 
should be modified in certain respects, the Court 
doth overrule the motion, filed by the United 
States of America, to dismiss the petition,’ filed 
by certain defendants for the annulment or 
modification of said Consent Decree of June 15, 
1925, should be granted. 

IT IS THEREFORE ORDERED AND DE- 
CREED that the said Decree entered herein by 
consent on June 15, 1925, be and the same is 
hereby modified as follows: 

1. Part I of said Decree is modified to pro- 
vide as follows: 

‘That the defendants and their officers, agents, 
servants and employees, and all persons acting 
under, by or in behalf of them or any of them, 
or claiming so to act, be and they are hereby 
perpetually enjoined, restrained and prohibited 
from directly or indirectly entering into, en- 
gaging in, or carrying into effect any combina- 
tion or conspiracy, or any act, rule, regulation, 
resolution, agreement, contract, understanding 
or. practice constituting a part thereof, or any 
similar combination or conspiracy having the 
purpose or effect of illegally or unreasonably 
restraining interstate trade or commerce in pea- 
nuts.’ 

2. Paragraph (a) of Part II, To adopt or use 
a uniform sales contract and or acceptance or. 
confirmation blank, unless: the same shall be, 
approved by the Department of Justice of the 
United States. 

3. Paragraph (b) of Part III of the said .de- 
cree is modified to provide as follows: 

(b) To give to each other in any manner in- 
formation concerning, or to discuss with each 
other, by telephone or in person, by corre- 
spondence, or by telegraph, pursuant to any 
plan, arrangement, agreement or understanding 
to reduce, maintain, or increase buying or sell- 
ing prices or terms or conditions. 

(a) the condition and quantities of crops 
or farmers’ stocks on hand, quantities of 
farmers’ stocks sold, prevailing prices for farm- 
ers’ stocks, past or prospective prices for 
farmers’ stocks, past, present, or prospective 
supplies of farmers’ stocks; 

(b) the quality of cleaned and shelled stocks, 
the quantities of cleaned and shell-stocks on 
hand, actual sales, the demand, price lists, 
prices actually obtained, prevailing prices, past 
and/or prospective prices, or analyses of future 
conditions. 

(4) Paragraph (c) of Part III is revoked and 
removed in its entirety, 

Provided, however, that the modification here- 
by granted may be revoked at any time on 
application of the United States upon a showing 
that the provisions of paragraphs (b) and (c) 
of Part III as contained in the original decree 
of June 15, 1925, are necessary for the proper 
enforcement of the law or of the other provi- 
sions of the said decree.”’ 


_The decree of June 2, 1933, retained juris- 
diction of the cause for the same purposes 
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specified in the original decree of June 15, 
1925. 


Second Modification 


The original decree was further modified 
by an order entered with the consent of 
the United States on April 2, 1934, to per- 
mit the defendants to subscribe to the N. I. 
R. A. Code of Fair Competition for the 
Raw Peanut Milling Industry and the 
A. A. A. Marketing Agreement and License 
for Peanut Millers. 

The order of April 2, 1934, after reciting 
that provisions of the decree of June 15, 
1925, and the modifying order entered June 
1, 1933, “conflict with certain of the pro- 
visions of the Code of Fair Competition 
for the Raw Peanut Milling Industry, as 
approved January 12, 1934, pursuant to Title 
I of the National Recovery Act, and with 
certain of the provisioris of the Marketing 


Agreement and License for Peanut Millers 
approved and promulgated January 23, 1934, 
pursuant to the provisions of the Agricul- 
tural Adjustment Act,” provided as follows: 

“That nothing contained in the aforesaid 
decree entered June 15, 1925, and the order 
modifying said decree entered June 1, 1933, shall 
be deemed or construed to prevent the defend- 
ants, or any of them, from doing the acts re- 
quired of, or permitted to, said defendants as 
members of the raw peanut milling industry, 
by the provisions of the aforesaid Code of Fair 
Competition for the Raw Peanut Milling Indus- 
try as approved on January 12, 1934, or by the 
provisions of the aforesaid Marketing Agree- 
ment and License for Peanut Millers, approved 
and promulgated January 23, 1934, so long as 
the same shall remain in effect.’’ 


The Present Petition to Dissolve 


On December 3, 1937, twelve of the de- 
fendants named in the original decree, filed 
a petition for the complete dissolution of 
the decree of June 15, 1925, and on August 
15, 1938, a supplemental petition, seeking 
such dissolution. 


[Factors in support of dissolution] 


The grounds urged in the petitions for 
the dissolution of the decree of June 15, 
1925, are as follows: 


[Increased competition] 


1. That because of greatly increased competi- 
tion, both in the Virginia-Carolina area and in 
the nation at large, the defendants now control 
only a small portion of the nation’s peanut 
business and their combined efforts to control 
it could have not material effect upon the pea- 
nut industry; 


[Price-fixing impossible] 


2. That it is no longer possible for defend- 
ant and other processors of peanuts to affect 
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the prices paid to, growers, because, among 
other things, of the action of the Government in 
pegging the prices to growers; 


[Personnel change] 


3. That the personnel of the defendants has 
so changed since June 15, 1925, the decree should 
no longer be in force; 


[Continuation of decree inequitable] 


4, That the decree has become inequitable, 
unjust, and oppressive and the ends of justice 
wi'l be served by its dissolution; 


[Change in complainants’ attitude] 


5. That those who prompted the proceedings 
which result in the Consent decree no longer 
favor its Continuance and it is asserted that 
many of the growers are not in favor of the 
decree. This ground has reference to the al- 
leged changed attitude of the growers towards 
the defendants. 


[Revised anti-trust concepts] 


6. That there has. been a definite change in 
the concept of the Anti-Trust laws since 1925. 
In this connection.it is asserted that the Gov- 
ernment is now fostering and in many instances 
actually performing many of the practices out- 
lawed by the consent decree. 


[Dissolution of defendant association] 


Following the entry of the consent de- 
cree the National Peantt Cleaners and 
Shellers Association developed into a so- 
cial club which state of inactivity continued 
until 1933 when the association was finally 
dissolved and its constitution and by laws 
the features of which in 1925 were particu- 
larly objectionable to the Government went 
into the discard. 


{Organization under NIRA] 


In the same year, 1933, the Virginia-Car- 
olina Peanut Association was formed at the 
suggestion of officials representing the Gov- 
ernment for the purpose of co-operating 
with the Government in promoting the ob- 
jects of the National Industrial Recovery 
and the A. A. A. acts of Congress. All pea- 
nut processors or millers in the Virginia- 
Carolina area were invited to join the new 
Association, without regard to whether they 
had or had not been members of the en- 
joined National Association. Many who 
had not been members of the old joined 
and are now members of the new associa- 
tion. 


[Parties to injunction proceeding] 


_As will appear from some of the stipula- 
tions hereinafter quoted, 43 of the 50 de- 
fendants named in the bill of complaint 
filed by the Government, were enjoined. 
Of that 43, 17 were corporations and 26 
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individuals, and in most instances, the in- 
dividuals enjoined were officers of the cor- 
porations that were enjoined. 


[Changes in personnel] 


_As a result of deaths or permanent re- 
tirements from business since the decree the 
control and management of American Pea- 
nut Corporation, Columbia Peanut Corpo- 
ration, Suffolk Peanut Company Lummis 
and Company, four of the larger, if not in 
fact the largest, concerns enjoined, have 
passed into the hands of officers who, so 
far as the evidence discloses, had no con- 
nection with the National Peanut Cleaners 
and Shellers Association or any of its 
activities, 


[Compliance with decree] 


In the period of more than thirteen years 
that has elapsed since the consent decree, 
no defendant has been cited for any alleged 
violation of the consent decree, or, so far 
as the evidence discloses, ever charged with 
the violation of any of its provisions, or 
charged with having violated any provision 
of the anti-trust laws of the United States. 


[The industry] 


Peanuts are produced in three areas in 
the United States viz; the Virginia-Caro- 
lina area, the Georgia-Alabama or Southeast 
area and the Southwest or Texas-Okla. 
area. The quantities produced in other sec- 
tions of the country are not sufficient ma- 
terially to affect the market in any way. 


[Changes in production] 


The nation’s crop the decree year, 1925, 
was 791,355,000 pounds and 381,000,000 
pounds of that or about 48 per cent of the 
crop, was produced in the Virginia-Caro- 
lina area. Since that year there has been 
an irregular but marked decline in the per- 
centage of the nation’s total crop, produced 
in the Virginia-Carolina area. For instance, 
that area produced in 1935 about 32.2 per 
cent, in 1936, 30.5 per cent and in 1937, 35.5 
per cent, in 1938, 28.1 per cent, of the entire 
crop. This decrease in percentage resulted 
from greatly increased production in the 
Southeast and Southwest areas. The total 
1937 crop was 1,291,655,000 pounds of which 
the Southeast area produced 54.8 per cent 
as against 46.5 per cent in 1925; the South- 
west area 9.7 per cent, as against 5.4 per 
cent in 1925, while the Virginia-Carolina 
area dropped from 48.1 per cent in 1925 to 
35.5 per cent in 1937. 

Figures recently released by the Depart- 
ment of Agriculture with respect to the 
1938 crop show the total crop to be 
1,424,825,000 pounds, divided between the 
three great producing areas as follows: 


Virginia-Carolina 401,285,000 pounds; South- 
east area 852,630,000 pounds; Southwest area 
170,910,000 pounds. In other words, the cur- 
rent crop is nearly twice that of the consent- 
decree year, 1925. The Virginia-Carolina 
percentage of the total crop dropped from 
about 35.5 per cent in 1937 to about 28.1 
in 1938 and the Southeast and Southwest 
areas increased from 46.5 per cent and 9.7 
per cent, respectively, to 59.8 per cent and 
12/1 per cent, respectively. The rise in the 
percentage of the two latter areas resulted 
entirely from greatly increased production 
in those areas. 


[Factual stipulations] 


The following facts, among others, have 
been stipulated by the parties: 


[Extent of operations] 


In 1925 there were 17 peanut cleaners, operat- 
ing 32 plants, in the Virginia-Carolina area (12 
operating 27 plants, were subject to the de- 
cree). In 1925 there were 6 cleaners in the 
southwest area operating 7 plants, and 9 clean- 
ers in the southeast operating 14 plants. 

In 1938 there are 20 cleaners, operating 35 
plants, in the Virginia-Carolina area (8, operat- 
ing 22 plants, are subject to the decree). There 
are 10 cleaners in the southwest operating 14 
plants, and 44 cleaners in the southeast operat- 
ing 57 plants. 

In 1925 the mills subject to the decree handled 
191,176,215 pounds of peanuts, more or less, of 
the 1937 crop those subject to the decree handled 
208,801,485 pounds in the Virginia-Carolina area. 


[Government program in industry] 


Pursuant to the provisions of the Agricultural 
Adjustment Act as amended February 29, 1936, 
(Sec. 32 Pub. No. 320, 74th Congress, 7 
U. S. C. A. 512c) the Secretary of Agriculture 
placed in effect a Peanut Diversion Program for 
the crop grown in 1937 and marketed in the 
winter of 1937 and the spring of 1958. The 
program authorized purchases of peanuts from 
peanut growers by cooperative association of 
peanut growers of fixed prices ranging from $53 
to $65 per ton, depending solely upon the type 
and classification of the peanuts. The Virginia 
Peanut Growers Cooperative was incorporated in 
Virginia and the Peanut Stabilization Coopera- 
tive was incorporated in North Carolina. A cer- 
tificate of incorporation of the former marked 
“Exhibit A with Stipulation’’ may be admitted 
in evidence, if revelant and mgterial. These 
cooperative associations authorized certain cer- 
tified warehouses in various towns in the peanut 
pelt to buy peanuts from the farmers and in 
payment for same, to issue to the farmers drafts 
on the Federal Commodity Credit Corporation. 
The cooperative associations ultimately sold the 
peanuts under an agreement by which the pur- 
chaser undertook to crush the peanuts into oil 
or by-products on or before July 21, 1938. Any 
loss incurred by the cooperatives was made up 
by the Federal Government; any profit was dis- 
tributed to the individual members of the co- 
operatives. During the season ending April 1, 
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1938, the cooperatives throughout the United 
States purchased 172,538,000 pounds of peanuts. 

Other Federal peanut programs were in effect 
in 1934 and in 1935, but they were less formal 
and less successful than the program for 1937. 
The Weekly Peanut Report, No. 1003, an official 
publication of the Department of Agriculture, 
dated September 14, 1938, marked ‘‘Exhibit B 
with Stipulation’, may be admitted in evidence 
if relevant and material. An official publication 
of the Department of Agriculture, marked ‘Ex- 
‘hibit C with Stipulation’’ and entitled ‘‘Offer 
by the Secretary of Agriculture in Connection 
with the Removal and Disposition of Surplus 
Peanuts (Fiscal Year 1939)’’ may be admitted in 
evidence if relevant and material. 


[Dissolution of defendant association] 


The National Peanut Cleaners and Shellers 
Association was dissolved in 1933. In order to 
formulate an N. R. A. Code and an A. A. A. 
Marketing Agreement, the members of the in- 
dustry formed, on July 20, 1933, the Virginia- 
Carolina Peanut Association. The Charter and 
By-Laws of the Virginia-Carolina Peanut Asso- 
ciation, marked Petitioners’ Exhibits I and II, 
may be admitted in evidence if relevant and 
material. 


[Changes in corporate structure] 


Of the 22 corporate defendants named in the 
original bill, 6 were not subject to the decree; 
of the balance 3 have merged with the American 
Peanut Corporation (which is subject to the 
decree), one has merged with the Barnhart 
Mercantile Company (which is subject to the 
decree) and 3 are dissolved and out of business. 

Of the 31 individual defendants named in the 
original bill, 5 were not subject to the decree; 
of the remaining 26, nine are dead, 17 are alive 
and subject to the decree. Of these 17, 4 are 
known to have no connection with the peanut 
industry and 2 are believed to have no connec- 
tion. 

Under the 1938 Agricultural Conservation Pro- 
gram the Department of Agriculture has allotted 
peanut acreage by state, county and individual 
farm. For 1938 the national goal for peanuts is 
from 1,500,000 to 1,600,000 acres. 


[The product] 


The Virginia type peanut is grown commer-_ 


cially only in the Virginia-Carolina area. The 
quantity of the other types of peanuts grown 
in the Virginia-Carolina area is not more than 
10% of the total quantity grown in that area. 
The Virginia type peanut is regarded as a su- 
perior type and is the only type sold commer- 
cially to consumers in the shell. The percentage 
of the Virginia type peanuts sold to consumers 
in the shell has ranged from approximately 25% 
to 50%. For the past few years the percentage 
has been approximately 25%. 


[Classifications of peanuts] 


Peanuts are classified as follows: 

A. Virginia Type; (1) Jumbo, (2) Bunch, and 
(3) Shelling Stock; 

B. Spanish Type; and 

C. Runner Type. 

The Virginia type is larger than either the 
Spanish or the Rugner, except that the Runner 
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may depending upon the rainfall in the South- 
east area, be as large as the Virginia Shelling 
Stock but not as large as the Jumbo or Bunch. 


[Differentiations] 


There is a distinct difference in shape and a 
slight difference in color of skins between the 
three major types of peanuts. 

There is a difference in flavor between all 
three types of peanuts. 

The Spanish type peanut has a larger oil 
content than either the Virginia or the Runner, 
the Runner containing more oil than the Vir- 
ginia. Under normal conditions it is unprofit- 
able to crush Virginia peanuts into oil. 

There is a distinct and separate consumer de- 
mand for the Virginia type salted nut. There 
is a distinct and separate consumer demand for; 
the Spanish type salted nut. Runner peanuts 
are never salted. 

Some candy manufacturers use only the Vir- 
ginia type peanuts, others only the Spanish 
type, and others use either of fhe two. A small 
quantity of Runners are also used in candy, and 
this use is increasing. 


Peanut butter can be made from any of 
the three types of peanuts, or from any combina- 
tion thereof; but peanut butter made exclusively 
from Runners has a beany flavor, that made 
exclusively from Virginias is too dry, and that 
made exclusively from the Spanish is too oily. 
The best peanut butter is made from a mixture 
of the Virginia and Spanish types, the mixture 
varying from 50-50 to 60-40 either way. 

Peanut brittle is made with the Spanish type 
peanut only. 

Govt’s Exs. 1, 2 and 3, entitled ‘‘Form MS-18 
Peanut Data, Preliminary, U. S. Department of 
Agriculture,’’ ‘‘Department of Agriculture, 
Cleaned and Shelled Peanuts: Monthly Average 
Prices for Prompt Shipment,’’ and ‘‘Department 
of Agriculture, Peanuts; Price of Farmers’ 
Stock to Growers,’’ respectively, may be re- 
ceived in evidence if relevant and material. 

It is usually more profitable to sell in the 
shell as many peanuts having the necessary 
size, color and appearance as the limited 
market (approximately twenty-five per cent of 
the Virginia type peanut) will take. 


[Market for product] 


The Bureau of Agricultural. Economics of the 
United States Department of Agriculture re- 
ported that the total United States peanut pro- 
duction during the 1937-1938 season amounted to 
1,291,655,000 pounds (Exhibit 3). It is estimated 
that this crop was consumed approximately as 
follows: 

(a) From 375,000,000 to 400,000,000 pounds of 
farmers’ stock were made in peanut butter. 

(b) From 120,000,000 to 130,000,000 pounds of 
farmers’ stock were turned back into seed. 

(c) Approximately 85,000,000 pounds (or 23% 
of the Virginia-Carolina crop marketed) of farm- 
ers’ stock were sold in the shell. 

(d) From 325,000,000 to 350,000,000 pounds of 
farmers’ stock were used for salted nuts and 
candy.: 

(e) From 160,000,000 to 200,000,000 pounds of 
farmers’ stock were converted into peanut oil. 


(f) From 40,000,000 to 50,000,000 pounds were 
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‘removed from farmers’ stock in the form of dirt 
and trash. 


(g) Approximately 76,000,000 pounds cannot 
be accounted for. 


[Extent of competition] 


_ The peanuts raised in the Virginia-Caro- 
lina area and those of the Southeast and 
Southwest areas are in active competition 
in the market at all times with the excep- 
tion of the peanuts that are sold in the 
shells, usually for the purpose of roasting. 
Only the Virginia-Carolina peanuts are used 
for that purpose, so that in that particular 
part of the market the peanuts grown in 
the Southeast and Southwest areas are not 
in competition with the Virginia-Carolina 
peanut. 

Approximately 25 per cent of the crop 
in the Virginia-Carolina area is sold in the 
shells. The defendants subject to the de- 
cree handle about 45 per cent of the entire 
crop in this area. If it may be fairly as- 
sumed that, these percentages are substan- 
tially accurate when. applied to the unshelled 
peanuts handled by the defendants, (and 
there is nothing in the proofs to indicate 
the contrary), it would appear that defend- 
ants handle about 12 per cent of the entire 
Virginia-Carolina crop in a manner (un- 
‘shelled) that such 12 per cent does not have 
to face the competition of the peanuts of 
the Southeast and Southwest’areas. But 
such 12 per cent handled by defendants is 
in competition with the remaining 55 per 
cent of the Virginia-Carolina crop not han- 
dled by defendants. The evidence shows 
that the quantity of peanuts thus sold in 
the shell is decreasing. 


[Decrease in defendants’ operations] 


In 1925 the defendants subject to the de- 
cree handled about 23.5 of the nation’s total 
crop and slightly over 50 per cent of that 
raised in the Virginia-Carolina area. In 
1937 this had dropped to 16.1 per cent of 
the total crop and to 45.5 per cent of the 
Virginia-Carolina crop. The percentage of 
the total 1938 crop handled by defendants 
will be about 14 per cent or approximately’ 
one-seventh of the entire crop of the nation. 


[Invalidity of NIRA] 


The N. I. R. A. Code of Fair Competi- 
tion became effective January 17, 1934, and 
the A. A. A. Marketing Contract January 
27, 1934. The acts of Congress upon which 
the Code and Peanut Marketing Contract 
were based were held unconstitutional May 
27, 1935, and January 6, 1936, respectively, 
295 U. S. 495 and 297 U. S. 1. The Code 
was in force about 16 months and the mar- 
keting agreement nearly 2 years. 


643 


[Effect of NIRA codes] 


An examination of Exhibits 9, (the code), 
and 11 (the Marketing Agreement), dis- 
closes that these two acts of Congress and 
the interpretations placed upon them by 
the authorities charged with their enforce- 
ment, and the modifying decrees of June, 
1933, and April, 1934, above quoted and 
referred to, resulted in modifying the in- 
junction decree in many important respects 
and to such an extent as to render it very 
difficult not only for a layman conducting 
a peanut milling or processing business, but 
for the legal profession as well, to deter- 
mine what could or could not be done with- 
out violating the injunction. 

The following quotations from the Mar- 
keting Agreement Exhibit 11, pp. 6-7, are 
illustrative of the extent of the modification 
of the injunction by the decree of April 2, 
1934, entered with the approval of the Gov- 
ernment and largely at its instance: 


“Article VII—Sales 


Section 1. Sales of cleaned or shelled peanuts 
shall be made on the following terms only: Net 
cash ten (10) days from date of shipment, or 
net arrival draft, bill of lading attached, inspec- 
tion allowed. 

Section 2. No miller shall purchase from any 
person any farmers’ stock peanuts which have 
been sold by the Grower after the effective date 
hereof, unless the seller submits to the Miller 
evidence, in form to be prescribed by the Con- 
trol Board, that the. Grower received for said 
peanuts the minimum price fixed pursuant to 
this agreement prevailing at the time the 
Grower sold said peanuts. This section shall 
not apply to the purchase by Millers of peanuts 
obtained pursuant to execution of legal process. 

Section 3. No Miller shall sell peanuts in less 
than twenty-five (25) bag lots except at a price 
of not less than one-fourth cent (14¢) per pound 
above his carload price for the same variety and 
grade. 

Section 4. No Miller shall ship cleaned or 
shelled peanuts into any market to be sold by 
such Miller after arrival, except for sale in 
carload lots. 

Section 5. Sales by Millers in the Virginia 
area shall be on the basis of f.o.b. mill or near- 
est seaport, except that freight rates may be 
equalized within the same region or area where 


competing mills are located. All invoices must: 


show the freight differential, if any. 

Section 6. The contracting Millers agree not 
to engage in destructive price cutting, and if in 
the opinion of the Control Board any Miller’s 
prices indicate destructive price cutting tending 
to prevent effectuation of the purposes of this 
Agreement or the declared policy of the Act, the 
Control Board shall so notify the said Miller. 
If after due notice, hearing, gnd investigation, 
in accordance with Article VI, Section 2(d), the 
Control Board determines that such Miller has 
or is engaged in destructive price cutting, it 
may order, discontinuance, subject to the right 
of appeal provided in said Article VI, Section 
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2(d). In the event of noncompliance with any 
such order, the Control Committee shall notify 
the Secretary.’’ 


Conclusions of Law 
[Continuation of decree unnecessary] 


From the foregoing findings of fact the 
Court concludes as a matter of law that 
the provisions of the decree of June 15, 
1925, have by reason of changed conditions 
become inappropriate and unnecessary to 
maintain competitive conditions in inter- 
state trade and commerce in peanuts and 
are unduly and unnecessarily oppressive to 
the defendants who still remain subject to 
its terms, and that said injunction should 
be dissolved. 


Memorandum by the Court 


A case cited and apparently relied on by 
counsel for both the government and the 
defendants as controlling in disposing of 
the motion to dissolve is United States v. 
Swift & Co., et al.. 286 U.S. 106. The rules 
anuounced in that decision which are deemed 
applicable to the instant case are summarized 
in headnote 5 of the opinion, as follows: 

““(1) The question is not of reviewing the de- 
cree to determine whether it was right or wrong 
originally, but is whether, having been made to. 
include the collateral lines of trade with the con- 
sent of each defendant, it should now be relaxed 
because of changed conditions. 


(2) The changes that would justify removing 
this restraint would be such as did away with 
the reasons upon which it was founded. 


(3) In the absence of proof that the reasons 
for the restraint have vanished, or that the hard- 
ships of the decree amount to oppression, the 
injunction should not be modified.’’ 


In the Swift case the consent decree, 
among other things, prohibited the defend- 
ants from trading in groceries. Upon an 
application to modify the decree, the lower 
Court entered an order modifying the in- 
junction and permitting defendants to trade 
in groceries. With respect to that action 
the Supreme Court said: 


“The defendants, controlled by experienced 
business men, renounced the privilege of trading 
in groceries, whether in concert or independ- 
ently and did this with their eyes open. Two 
reasons, and only two, for exacting the surren- 
der of this adjunct of the business were stated 
in the bill of complaint. Whatever persuasive- 
ness the reasons then bad, is theirs with un- 
diminished force today. 


The first was that through the ownership of 
refrigerator cars and branch houses as well as 
other facilities, the defendants were in a posi- 
tion to distribute substitute foods and other 
unrelated commodities with substantially no in- 
crease of overhead. There is no doubt that they 
are equally in that position now. Their capacity 
to make such distribution cheaply by reason of 
their existing facilities is one of the chief rea- 
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sons why the sale of groceries has been per- 
mitted by the modified decree, and this in the 
face of the fact that it is also one of the chief 
reasons why the decree as originally entered 
took the privilege away. a 

The second reason stated in the bill of com- 
plaint is the practice followed by the defendants 
of fixing prices for groceries so low over tem- 
porary periods of time as to eliminate competi- 
tion by rivals less favorably situated. 

Whether the defendants would resume that 
practice if they were to deal in groceries again, 
we do not know. They would certainly have the 
temptation to resume it. Their low over-head 
and their gigantic size, even when they are 
viewed as separate units, would still put them 
in a position to starve out weaker rivals.”’ 


[Cause of restraint non-existent] 


In the instant case the reasons for the 
restraint have vanished and the decree in- 
stead of serving the purpose for which it 
was originally intended now operates as a 
hardship upon those still subject to its terms. 
Changed conditions make it manifest that 
it is impossible for such defendants as re- 


main subject to the decree to control or 
monopolize the peanut industry as a whole 
or any important branch or phase of that. 
industry. To assume that they can do so, 
is to assume that processors who handle 
approximately 1/7 of the total crop can so 
control or affect the remaining 6/7 of the 
crop as virtually to have a mononpoly of 
the industry as a whole or in one or more 
of its important branches. At the time the 
decree was entered about half the peanuts 
produced in the United States were pro- 


duced in the Virginia-Carolina area and 


defendants handled over half of the crop in. 
that area. Now that are produces sub- 
‘Stantially less than 4 of the total crop and 
the defendants subject to the decree handle 
less than half of the Virginia-Carolina crop. 
At least half of the individual: defendants, 
who were enjoined are no longer in the 
peanut business. The National Association, 
the soul of the combine enjoined, went out 
of existence years ago along with its ob- 
jectionable constitution, by-laws and rules. 
and the official personnel of the leading 
corporations which largely dominated the 
National Association has changed to a marked 


extent. In fact, it is not suggested that the 


new association which came into existence 
in 1933 for the very purpose of assistance! 
in the Government’s program and many of 
whose members were never members of. 
the old Association, is in any way tainted. 
with the objectionable features or objects 
of the dissolved National Association. 


[Effect of governmental participation] 


The Government’s Peanut Diversion pro- 
gram, one of the important features of which 
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is to peg the prices of peanuts to the pro- 
ducers, renders more remote and impossible 
danger of any combine, however great, suc- 
‘cessfully controlling and depressing prices 
to the producers. 


[Control of prices impossible] 


According to the stipulations, there are 
only 8 cleaners operating 22 plants (all in 
the Virginia-Carolina area) subject to the 
‘decree. In that area 12 cleaners operating 
13 plants are not subject to the decree. In 
the Southwest area there are 10 cleaners 
with 14 plants and in the Southeast area 44 
cleaners with 57 plants not subject to the 
‘decree. In other words, 8 cleaners with 22 
plants are subject to the decree while 65 
cleaners who operate 76 plants are not sub- 
ject to it. (Eight plants operated by Co- 
lumbia Peanut Company in the Southeast 
area are excluded frm the figures last above 
given.) The inability of the defendants 
subject to the decree to control in any ma- 
terial way prices to the consumers is >pparent. 


| 


[Hardship: of decree] 


It is said in the Government’s brief that 
since the decree prohibits nothing which is 
not condemned by the Sherman Act disso- 
lution of the decree cannot remove the 
psychological fear of wrongdoing. But this 
does not fairly describe the situation that 
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confronts the defendants still subject to’ 
the decree. In the conduct of their busi- 
ness they are, of course, at all times subject 
to the provisions of the statute. The state: 
ute in' general terms declares illegal every 
contract, combination in the form of a trust 
or otherwise, or conspiracy, in restraint of 
trade or commerce among the several states. 
But many of the acts which defendants are 
forbidden by the injunction to do are en- 
tirely legal and proper under the statute if 
they are not parts or in furtherance of an 
illegal contract combine or conspiracy. 


‘They are, however, not permissible under 


the injunction decree. The latter in ex- 
press terms forbids them although it is clear, 
that the combine went out of existence years: 
ago. Hence, under conditions as they now 
exist, the injunction has become an instru- 
ment of oppression to defendants as members 
of the industry because they are forbidden 
to do in any event many acts which their 
competitors may do with impunity so long 
as the latter do not enter into a forbidden 
contract, combine, or conspiracy. That this 
situation unduly hampers and oppresses them 
in the conduct of legitimate business is 


‘apparent from the testimony, and the neces- 
isity of modifying the injunction decree in 


the respects set forth in the decree of April 
2, 1934, in order to permit compliance with 
the N. R. A. Code and the Marketing Agree- 
ment further supports this conclusion with, 
respect to the present effect of the decree. 


United States of America v. Jacob Shapiro. 
United States Circuit Court of Appeals, Second Circuit. 


Decided May 1, 1939. 


Appeal from the United States District Court, Southern District of New York. 


A conspiracy to monopolize interstate commerce, and the accomplished monopoliza- 
tion of the commerce, within the prohibition of the Sherman Anti-Trust Act, do not 
merge into a single offense and convictions on separate counts based upon the separate. 
violations warrant the imposition of consecutive sentences and fines. 


Berkeley W. Henderson, Sp. Asst. to Atty. Gen, (John T. Cahill, U. S. Atty., Thur- 
man Arnold, Asst. Atty. Gen., and William L. McGovern, Sp. Atty., on the brief), for 


appellee. 


Vincent R. Impellitteri, of New York City (Erwin N. Schapira, of New York City, 


of counsel), for appellant. 


Before SwAN, CHASE, and Ciark, Circuit Judges. 


[Statement of the case] 


CLarK, Circuit Judge: This appeal is 
from a judgment of conviction upon four 
counts of an indictment for violation of 
the Sherman Anti-trust Act, 15 U. S.C. A. 
re * * with respect to interstate com- 

ir skins” The appeal assigned 


re named in this indictment (see 
ternational Fur Workers Union, 


certain errors in the trial itself, as well as 
error in the sentence imposed upon the ac- 
cused after his conviction. 
[Assignments of error] 
The errors assigned as to the conduct 


of the trial do not appear to be substantial. 
Chief reliance is placed upon the failure 


2 Gir., 100 F. 2d 541), but the case was severed 
as to this defendant and he was tried separately. 
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of the court to declare a mistrial when the 
prosecutor in summation said: “I call 
your aftention to the fact that that witness 
chair there has been empty of a single 
witness for the defense.” It was claimed 
that the only witness who could have testi- 
fied for the defense was the defendant him- 
self, and that this remark constituted a 
comment upon the defendant’s failure to 
testify in his own behalf. The court, how- 
ever, promptly stated to the jury that all 
that had been said was “an actual fact” 
which they knew, but that no inference 
was to be drawn from it, as the defendant 
was not required to take the stand. Later 
in his charge he repeated his admonition 
and then charged fully that no inference 
was to be drawn from the failure of the 
accused to testify. In the restricted form 
in which it was made, it is not clear that, 
the remark of the prosecutor was preéju- 
dicial (Jamail et al. v. U. S., 5 Cir., 55 F. 2d 
216; Lefkowitz v. U. S., 2 Cir., 273 F. 664, 
cert. den. 257 U. S. 637), but in any event 
the prompt action of the judge in admonish- 
ing the jury to disregard it and his later 
charge cured the error if any existed. 
Robilio v. U. S., 6 Cir., 291 F. 975, 986. 


[Sufficiency of charge] 


The other error assigned as to the trial 
is the claimed inadequacy of the court’s 
charge upon the subject of reasonable 
doubt. But the charge, covering as it did 
the presumption of innocence, the duty of 
the jury to acquit “if the testimony is as 
consistent with innocence.as with guilt,” 
and the effect of a failure of the Govern- 
ment to establish guilt to their satisfaction 
beyond a reasonable doubt, seems to us 
entirely adequate. Miles v. U. S., 103 U.S. 
304, 312; U. S. v. Austin-Bagley Corp. et al., 
ZiCiraoleb, 2deZ2o nce. 


[Sentence in court below] 


The objection to the sentence imposed 
upon the defendant raises an important 
issue as to whether a conspiracy to create 
a monopoly is the same as, or a different 
offense from, the creation of the monopoly 
itself. Of the four counts upon which the 


accused was convicted, the first alleged a 
conspiracy to restrain trade and commerce. 
in fur skins among the several states; the: 


second, a conspiracy to monopolize such 


trade and commerce; the third, an attempt 


to monopolize such trade and ‘commerce; 
and the fourth, that the defendant had un- 
lawfully monopolized such trade and com- 
merce. The facts upon which the last 
three counts were based were incorporated 
by reference from the first count. The first 
count rested upon §1 of the Sherman 
Anti-trust Act, while the second, third, and 
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fourth counts were based upon §2 of that 
Act (15° U.S. C. A. §§1, 2). After his 
conviction, the defendant was sentenced to 
imprisonment for one year on each count; 
the sentences on counts 1, 2, and 4 were to 
run consecutively with each other, while 
that on count 3 was to run concurrently 
with the others. He was also fined $5,000 
cumulatively on each of the three counts 
1, 2, and 4. In result, therefore, he was 
sentenced to three years’ imprisonment and 


a fine of $15,000. 


[Contentions of defendant] 


Defendant concedes that the court had 
power to impose consecutive sentences of, 
imprisonment and cumulative frnes on the 
first and second counts, based upon the 
first and sécond sections of the Act. Of- 
fenses under these sections are not iden- 
tical, even. though all the evidence is 
applicable to both counts. U. S. v. Buchalter, 
2 Cir.,-88 F. 2d 625, cert. den. 301. U.. S. 
708; U. S. v. MacAndrews & Forbes Co., 
Cc. C. N. Y., 149 F. 836. It is the defend- 
ant’s contention, however, that all the 
counts under §2 of the Act are but differ- 
ent ways of stating one offense, the 
penalties for which are limited to imprison- 
ment for not more than a year or fine of 
not-more than $5,000 or both, and hence 
that the sentences of imprisonment on the 
last three counts,-should have been con- 
current, and not consecutive, and only one 
fine should have been imposed. The court 
below evidently concluded that the attempt 
to monopolize interstate commerce merged 
with the act of monopolizing it, since sen- 
tences on the counts making these charges 
were made concurrent. But it concluded 
otherwise’ as to the charges of conspiracy 
to monopolize and of actual monopolizing: 
of interstate commerce. 


[Statutory provision] 


§2 of the Sherman Act provides: “Every 
person who shall monopolize, or attempt to 
monopolize, or combine or conspire with. 
any other person or persons, to monopolize 
any part of the trade or commerce among 
the several states, or with foreign nations, 
shall be deemed guilty of a misdemeanor,, 
and, on conviction théreof, shall be pun- 
ished by fine hot exceeding $5,000, or by 
imprisonment not exceeding one year, or 
by both said punishments, in the discretion 
Of the countaeslo aS .1@ Aes 2. 


[Prohibited acts distinct offenses] 


In form this section names three sep- 
arate offenses: the act, the attempt, and 
the conspiracy to monopolize interstate 
commerce. See U. S. v. Patterson, D. C. 
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.‘S. D. Ohio, 201 F. 697, 725; U. S. v. Amer- 
‘can Naval Stores Co., C. C. S. D. Ga., 186 
F, 592. A charge of an attempt to monopo- 
lize may well be considered as included in 
a charge of the successful accomplishment 
of the act. It does not follow, however, 
that the conspiracy to monopolize is 
‘merged with the act. Ordinarily, con- 
Spiracy and the substantive crime which 
is the object of the conspiracy are distinct 
offenses. U. S. v. Rabinowich, 238 U. S. 
78; Kelly v. U. S., 6 Cir., 258 F. 392; Bens 
v. U. S., 2 Cir., 266 F. 152; Moorehead v. 
U. S., 5 Cir., 270 F. 210; Curtis v. U. S., 10 
Cir., 67 F. 2d 943. As the court said in 
Kelly v. U. S., supra, p. 395: “Conspiracy 
alleged may fail in proof, as well as proved 
‘conspiracy may fail in execution. Failure, 
hen, to prove the existence of a con- 
Spiracy alleged to have been formed to 
‘commit a particular character of fraud can- 
mot affect the right, regardless of con- 
spiracy, to: prove that fraud of the same 
character was actually committed.” 


[Offenses not inseparable] 


There would appear to be no reason for 
departing from this principle with respect 
to offenses under the anti-trust laws. It 
ig asserted that all such offenses must be 
a result of a combination of persons acting’ 
together, but this, although probably the 
usual situation, does not seem to be a 
necessary one. QOne-person or one cor- 
poration might successfully monopolize’ 


certain types of interstate commerce or, 


several might succeed in doing so when 
adequate proof as to the extent to which 
they had planned together and acted in 
concert might be lacking, Certainly, too, 
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it is possible that such a!conspiracy exists: 
when in fact there has not been created! 
a successful monopoly. There is no such 
close relationship between the substantive. 
act and the conspiracy in this situation that 
‘the two offenses must. be considered as 
inseparable. See Curtis v. U. S., 10 Cir., 67 
F. 2d 943. The moderate nature of the 
sentences provided in the statutes for these, 
serious and far-reaching offenses may tend’ 
to show that Congress recognized the pos- 
sible existence of several offenses in one 
general course of business activity. 
[Conclusion] 


The fact that various overt acts which 
are offered to prove the conspiracy are 
also offered to prove the successful ac- 
complishment of the purpose of the con- 
‘spiracy is immaterial if the offenses are 
separate and distinct. U. S. v. Wezler, 
2 Cir., 79 F. 2d 526, cert. den. 56 S. Ct. 384; 
Blockburger v. U. S., 284 U. S. 299; Fall v. 
UES 5 Gye Dy Ge ae aXe es(COR GK \Ssecae 
Buchalter, supra; U. S. v. MacAndrews & 
Forbes Co., supra. In U.S. v. Wexler, supra, 
this court sustained a conviction and sen- 
tence on a charge of conspiracy, as well as 
on a charge of an attempt, to defraud the 
income tax. We do not think that case 
is to be distinguished from the present. 
U. Sav, Mazzochi, 2 Cir., 75 BF. 2d 497, is 
not in conflict. There separate sentences 
were held improper on convictions on two 
conspiracy counts, identical except as they 
alleged two sales of unlawfully imported 
drugs to two different purchasers. These 
two sales were not separate offenses, but 
were merely two overt acts tending to 
prove the existence of one single con- 
spiracy. 

Affirmed. 


[55,222] J. Richard Shryock, trading as Shryock Radio Company, v. Association 


of United Fraternal Buyers, Inc. 


Pennsylvania Superior Court, Philadelphia District. Filed April 21, 1939. 
Appeal from the Court of Conimon Pleas, No. 3, Philadelphia County. 


. : P . ; ae : tablished 
Injunctive relief against sales at prices below the minimum resale prices es 

in fair trade contracts under the Pennsylvania Fair Trade Act is unwarranted where 

the alleged violation, occurring without knowledge on the part of defendant, does not 

constitute unfair competition within the prohibition of the Act. 


Reversing the decree of the Court of Common Pleas, No. 3, Philadelphia County, 


Before STADTYFELD, J. 
[Statement of the case] 


SraptFeELp, J.: J. Richard Shryock, trading 
as Shryock Radio Company, brought a bill 
in equity to enjoin the Association of United 
Fraternal Buyers, Inc., from selling RCA 
Victor radios at less than the minimum 


price stipulated im any contract entered into 
pursuant to the provisions of Section 1 of 
the “Fair Trade Act” of June 5, 1935, P. L. 
266; to recover damages alleged to have 
been sustained because of a sale made by 
the Assocation in violation of the Act, and 
to obtain such other and further relief as 
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may seem just and.proper under the cir- 
cumstances. 


[Findings in court below] 


The cause came on for hearing on bill, 
answer and proofs, before Davis, P. J., 
sitting as chancellor. The findings of fact 
as set forth in his adjudication, are sub- 
stantially ag follows: Shryock Radio Com- 
pany is a retail dealer of RCA Victor radios 
which bear the trademark, brand or name of 
‘the producer or owner. The Association of 
United Fraternal Buyers, Inc., is a corpora- 
tion engaged in selling commodities and 
trademarked merchandise at less than the 
retail or list or advertised price, to its mem- 
bers, or to its dependents, or to members of 
affliated organizations., On or about 
October 1, 1937, Raymond Rosen & Com- 
pany, distributors of RCA Victor radios, 
entered into a contract with plaintiff and 
other retail dealers, pursuant to the provi- 
sions of the Act of June 5, 1935, P. L. 266, 
for the resale price maintenance of RCA 
Victor radios to the general public. On or 
about October 7, 1937, the defendant As-. 
sociation sold an RCA Victor radio to one 
Samuel A. Armstrong, a member of the 
general public, at less than the price stipu- 
lated in the contract entered into between 
the distributor,, Raymond Rosen & Com- 
pany, and the rétail dealer, Shryock Radio 
Company. At the time of this sale, the 
Association had no knowledge of the con- 
tract entered into between the distributor 
and retail dealer of RCA Victor radios. 


[Decree of lower court] 

A decree nisi was entered against the de- 
fendant Association.. Exceptions filed 
thereto and to the findings of fact and con- 
clusions of law were dismissed in an opinion 
entered by the court en banc. Thereupon 
the final decree, from which this appeal is 
taken, was entered in the following form: 
“And now, October 26, 1938, upon con- 
sideration of the foregoing case, and after 
hearing of exceptions to the Decree Nisi 
herein, dated June 27, 1938, it is ordered, 
adjudged and decreed, as follows: “That 
the defendant Association of United Fraternal 
Buyers, Inc. be and the same hereby is per- 
petually restrained from wilfully and know- 
ingly advertising or offering for sale, or 
selling, RCA Victor radio or phonographs, 
or any commodity which bears, or the label 
or content of which bears, the trademark, 
brand or name of the producer or owner of 
such commodity, at less than the retail price 
stipulated in any contract entered into pur- 
suant to the provisions of the Fair Trade: 


1 


* The Illinois Fair Trade Act (Smith-Hurd 
Nl, Stats. 121% § 188 et seq.) reads the same 
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Act of June 5, 1935, P. L. 266, The parties 
to this proceeding to pay their respective 
costs herein.” 


[Statutory provisions] 


Section 2 of the Act of June 5, 1935, P. L. 
266 (73 PS 7-11) provides as follows: ‘“Wil- 
fully and knowingly advertising, offering for 
sale, or selling any commodity at less than 
the price stipulated in any contract entered 
into pursuant to the provisions of section 
ene of this act, whether the person so ad- 
vertising, offering for sale, or selling is, or 
is not, a party to such contract, is unfair. 
competition and is actionable at the suit of 
any person damaged thereby.” (Italics sup- 
plied). It is clear that this section makes 
unfair competition actionable and defines 
unfair competition, with the meaning of 
this Act, as engaging, wilfully and know- 
ingly, in certain enumerated trade practices, 
including the selling of any commodity at’ 
less than the price stipulated in any contract 
entered into pursuant to the provisions of 
the said Act. 


[No intentional violation] 


Among the conclusions of law contained 
in the adjudication of the cause by the 
chancellor, and adopted by the court 
en banc, the following is to be found: “3. 
The evidence is wholly lacking that the 
defendant ‘knowingly engaged in unfair 
trade competition in’ the sale of the RCA 
radio, Model 86-T of 1938 to S. A. Arm- 
istrong, at less than the price stipulated in 
the agreement entered into between plaintiff 
and the distributor.” A review of the 
testimony supports this conclusion. 


In view of this conclusion, no alleged act 
contrary thereto and unsupported. by the 
evidence can be made the basis for a prayer 
for equitable relief, nor for the granting of 
an injunction. For the conclusion itself 
makes it obvious that the party against 
whom such relief is sought is beyond the 
reach of the Act of Assembly. The Supreme. 
Court of the United States, upholding the 
validity of the Fair Trade Act of Illinois * 
in Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp. 299 U.S. 183, 199, 57 Sup. Ct. 
139, 144, stated in the opinion by Mr. 
Justice Sutherland: “It is first to be ob- 
served that section 2 reaches not the mere 
advertising offering for sale, or selling at less 
than the stipulated price, but the doing of 
any of these things wilfully and knowingly.” 
(The court’s italics). 


| [Contention of appellee] 
Appellee contends, however, that he is 


‘as the Pennsylvania Act. Forty-two states have 
passed the same or similar Acts. : 
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entitled to equitable relief irrespective of 
appellant’s knowledge of the agreement 
made pursuant to the Act of Assembly. 
This contention is based upon what ap- 
pellee conceives to be a threat on the part 
of appellant to sell anything it pleases at a 
discount in violation of the Fair Trade Act, 
and appellee points to paragraph 17 of ap- 
pellant’s answer as disclosing such intention. 
Appellee quotes the following excerpt: 
“* * * it (defendant) intends to continue 
selling goods trademarked or otherwise at 
discount from regular list prices, solely to 
its purchasing members, * * *”’. Justice 
to appellant requires that sentence be com- 
pleted according to that paragraph which 
continues as follows: “* * * but that tt 
has no intention, has not threatened to and is 
not organized for the purpose of making any 
sales contrary to any minimum resale prices 
lawfully established by the producer or manu- 
facturer or in violation of the rights of any 
person in any trademark, brand or name.” 
(Italics supplied). 


[Absence of intended or threatened violation] 


As we read the entire statement contained 
in that paragraph of the answer, neither 
intention nor threat is manifested on the 
part of appellant to sell those trademarked 
goods -at a discount whose minimum resale 
price has been established by contract made 


pursuant to the Fair Trade Act. Further- 
more, there is nothing in the record that 
would warrant the finding of such intention 
or threat as a fact. 


[Conclusion] 


We conclude, therefore, that neither the 
pleadings nor the proved facts, as found by 
the chancellor, warrant a decree for injunc- 
tion. Since an injunction is a very drastic 
remedy the use of which should be re- 
‘stricted except upon clear and convincing 
testimony of an intended or threatened 
injury, we are of the opinion that appellee 
is not entitled to such equitable relief based 
upon ‘its general prayer therefor, as inci- 
dental to the specific relief sought but which 
is denied in the instant case involving the 
particular parties to this suit. Neither the 
proof nor the prayer supnorts the decree of 


the chancellor granting general relief. In 
the absence of conformity between them, the 
decree cannot be sustained: Goslin, Admr. 
v. Edmonds, 325 Pa. 154, 159, 188 A. 851. 


[Complaint dismissed] 
The decree of the court below is reversed 
and the bill of complaint is dismissed, costs 
to be paid by appellee. 


[55,223] Bunte Brothers, Inc., a corporation, v. Federal Trade Commission. 


United States Circuit Court of Appeals, Seventh Circuit. 


Decided May 17, 1939. 


Petition for review of order of the Federal Trade Commission. 


Shipments of candy in interstate commerce for disposal by retailers in connection 
with accompanying punch boards constitute unfair competition within the prohibition 
of the Federal Trade Commission Act where diversion of business from competitors is 
caused by the inducement of gambling, contrary to public policy. 


Discontinuance of trade practices determined to be unfair by the Federal Trade 
Commission does not render the matter moot, and a finding of compliance made by the 
Commission offers no bar to the entry of an order to cease and desist. 


Affirming the order of the Federal Trade Commission of February 19, 1938, Com- 


plaint No. 1811. 


Before Sparks, Major and TREANOoR, Circuit Judges. 


[Statement of the case] 


Major, Circuit Judge: This is a petition 
to review an order of the Federal Trade 
Commission entered February 19, 1938, un- 
der Section 5 of the Federal Trade Com- 
mission Act, 15 U. S. C. 45, in reference 
to unfair methods of competition in com- 
merce, which order involves, among other 
things, the interstate shipment of candy 
described as “break and take” and “punch- 
board assortments.” The order is based on 


findings of the Commission made after 
hearings held on an amended complaint 
issued January 7, 1936. The original complaint 
against petitioner was issued May 1, 1930, 
involving only the “break and take” assort- 
ments. As to this, petitioner did not contest 
and an order was entered by the Commis- 
sion April 3, 1934. This order was set aside 


January 17, 1936 when the amended com- 
plaint was filed, covering both candy as- 


sortments. 
{55,228 
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[Findings of the Commission] 


The Commission found, among other 
things, that petitioner is an Illinois Cor- 
poration, with its principal place of business 
in Chicago; that it has been for several 
years engaged in the manufacture of can- 
dies and in the sale and distribution thereof 
to wholesalers, jobbers and retail dealers 
located in all states of the United States, 
and makes its shipments interstate. It was 
found that petitioner, prior to April 1, 1934, 
shipped in interstate commerce, assort- 
ments of candy known in the candy trade 
as “break and take” assortments; that such 
assortments consist of a number of pieces 


of candy retailing for one cent each and 
with differently colored centers and a few 
larger bars; that the smaller pieces of candy 
purchased for one cent each are broken 
open by the purchaser to determine the 
color of the center; that some pieces with 
certain colored centers and the last piece in 
the assortment entitle the purchasers there- 
of to a larger bar of candy free of charge; 
that the assortments comprise both the 
smaller pieces of candy and the prizes and 
are sold by the petitioner as a unit to the 
purchasers of such assortments. The Com- 
mission found that on or about April 1, 
1934, the petitioner discontinued the sale 
and distribution of assortments similar to 
those just described to purchasers located 
in states other than the State of Illinois. 


[Punchboard assortments | 


The Commission also found, among other 
things, that the petitioner ships in interstate 
commerce, assortments of candy consisting 
of a number of boxes of candy accompanied 
by a punchboard; that a punchboard is a 
cardboard device containing pieces of paper 
with printed numbers; that the numbers on 
each board are effectively concealed from 
the purehasers until a punch or selection 
has been made and a particular punch se- 
lected from the board; that the punches or 
chances sell for five cents each; that pur- 
chasers of chances who select winning num- 
bers are given one of the boxes of candy 
without additional charge; that the pur- 
chasers of chances who do not select winning 
numbers receive nothing but the privilege 
of punching a number from the board; that 
some of the boards distribute boxes of 
candy and other articles of merchandise as 
prizes to purchasers selecting or punching 
particular numbers. The packages of candy 
in the assortments consist of one or two 
pound boxes which range in retail price 
from sixty cents to $5.00 per box; these 
assortments consisting of boxes of candy 
and a punchboard are sometimes referred 
to as “deals.” 
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[Admissions by petitioner] 


The above related facts as to both the 
“break and take” and “punchboard assort- 
ments” are not in dispute. In fact, they are 
conceded by petitioners. It is also admitted 
that each candy assortment involves the 
use of chance and that such use is contrary 
to public policy. 


[Compliance no bar to order] 


It is also agreed by the petitioner that 
the use of chance prior to April 1, 1934 
in the “break and take” assortments consti- 
tuted an unfair method of competition un- 
der the Act in question. It is agreed that 
the sale of penny candies by the aid of the 
element of chance in such assortments nec- 
essarily injures its competitors and that 
proof of such is unnecessary. The only 
question raised with reference to the Com- 
mission’s order insofar as ‘it pertains to 
this assortment is that inasmuch as peti- 
tioner had made a report of compliance to 
the Commission, that it would cease and 
desist from selling such assortments in in- 
terstate commerce and that a finding to 
such effect was made by the Commission, 
that the Commission’s order in respect thereto 
is unauthorized or justified. This conten- 
tion can not be sustained. The Act in ques- 
tion provides: 

“‘Whenever the Commission shall have reason 
to believe that any such person, partnership, 
or corporation has been or is using any unfair 
method of competition or unfair or deceptive 
act or practice in commerce * * * it shall issue 
ANCISCrVel 47 = salcOmplaint, ClLOnm ana au 


It seems obvious that the words “has been” 
in the language just quoted authorize the 
Commission to issue its cease and desist 
order notwithstanding the unfair method 
complained of has been discontinued. This 
construction of the statute is sustained by 
the great weight of authority. 


In Federal Trade Commission v. Goodyear 
Company, 304 U. S. 257, 260, the court said: 
“Discontinuance of the practice which the 
Commission found to constitute a violation of 
the Act did not render the controversy moot.’’ 


This court, in Federal Trade Commission 
v. A. McLean and Son, 84 F. (2d) 910, 913, 
with reference to this same question, said: 

“Discontinuance or abandonment is no defense 
to the order, for, if true, it would be no guar- 
anty that the challenged acts will not be re- 
newed. Federal Trade Commission v. Wallace 
(C. C. A.) 75 F. (2d) 733. The benefit to re- 
spondents of an abandonment may be fully pro- 
tected by their report to the Commissioner as 
required by the Commission’s order.” 


In Federal Trade Commission v. Wallace, 
75 F. (2d) 733, 738, the court said: 
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“Respondent says that he ceased his ‘admitted 
activities’ at once when this cause was filed. 
Abandonment will not be presumed and, even 
though pleaded and presently effective, is no 
bar to the entry of an enforcement order.”’ 


[Contentions of petitioner] 


Petitioner’s attack upon the Commission’s 
order as it affects the “punchboard assort- 
ments” is somewhat difficult for us to compre- 
hend. After conceding that such assortments 
involve the use of chance and is violative 
of public policy, it argues that the sale of 
such assortments is not an unfair method 
of competition under the Act. We find this 
statement in petitioner’s reply brief: 

“If this court determines that the use of 
chance in connection with the distribution of 
merchandise is an unfair method of competition 
per se under all circumstances, regardless of the 
manner in which it is used or its effect, then 


the court must decide that the Commission had 
jurisdiction.’’ 


[Limited competition claimed] 


Apparently, the distinction which is sought 
to be made between the instant case and 
the many adjudicated cases wherein the 
courts have considered and sustained the 
Commission’s order under the same or sim- 
ilar circumstances, is the use made by the 
retailer of the condemned device. It is this 
use which is finally made upon which peti- 
tioner premises its argument that there is 
no competition with the sale of legitimate 
candy, and that the only competition af- 
forded is with other punchboard operators 
or gambling devices. This fanciful theory 
is thus illustrated by petitioner: 

““A customer with $1 in his pocket intending 
to buy a box of candy goes into a drug store 
and passes a counter with candy punchboards. 
He hesitates, attempting to decide between his 
desire to buy the candy and his desire to gamble. 
He finally prefers the punchboard and plays 
his entire dollar away on it. He either gets 
nothing for his dollar or wins a box of candy. 
In either case he does not buy the candy he 
came in to buy. There is diversion here from 
the person who manufactured the box of candy 
to the manufacturer of the punchboard assort- 
ment. Had the manufaeturer of candy also 
manufactured punchboard assortments he could 
have had an even chance at this customer’s dol- 
lar; by not doing so he has lost the business 
that might be obtained had he manufactured 
and sold punchboards.”’ 


Then it is argued: 

‘“‘There has been diversion here but there is 
no competition. The want or desire to gamble 
on the punchboard is not tk> same desire or 
want as the desire or want to eat candy. One 
set of competitors compete with each other to 
supply the want or the desire to gamble; a 
completely different set of competitors compete 
with each other to supply the want or desire 
for candy.”’ 


[€ompetition by diversion of business] 


We are unable to subscribe to such the- 
ory. To use it is devoid of all logic. The 
customer who spends his dollar on a candy 
punchboard does so with the expectation of 
acquiring a box of candy. If he succeeds 
he has procured’ a box of candy which 
otherwise he would have purchased as a 
cash sale. If, however, he spends his dol- 
lar on the punchboard and wins nothing, 
his money is gone andé there will be no cash 
sale of a box of candy. In either event, 
the dealer who offers his candy for cash 
has been deprived of a sale and his business 
reduced and interfered with to that extent. 
We think it is a fallacy to say there has 
been a diversion but no competition. It is 
difficult for us to understand how a com- 
petitor could be injured except by diverting 
his business. The one who is responsible 
for that diversion is a competitor and if 
the diversion is occasioned by a gambling 
apparatus which is contrary to public pol- 
icy, per se, we think, unquestionably, such 
a method constitutes unfair trade practice 
as defined by the Act. 


We are familiar with no case where this 
precise question has been determined, yet 
there are cases where competition appar- 
ently is recognized to result from diversion. 
In Federal Trade Commission v. Winsted 
Company, 258 U. S. 483, 493, it is said: 

“For when misbranded goods attract cus- 
tomers by means of the fraud which they per- 
petrate, trade is diverted from the prdducer of 
truthfully marked goods.’’ 


In Federal Trade Commission v. Raladam 
Co., 283 U. S. 643, where the order of the 
Commission was reversed for failure to 
show competition, the court, in discussing 
the matter, on page 653 said: 

“Tt is impossible to say whether, as a result 
of respondent’s advertisements, anv business was 
diverted, or was likely to be diverted, from 
others engaged in like trade, * * *.’’ 


In Federal :-Trade Commission v. Keppel & 
Bros., 291 U. S. 304, 308, which we think 
is decisive of the case here, the court said: 

“Upon the record it is not open to question 
that the practice complained of is a method 
of competition in interstate commerce and that 
it is successful in diverting trade from competi- 
tors who do not employ it.’’ 


And again on page 313: 

“A method of competition which casts upon 
one’s competitors the burden of the loss of busi- 
ness unless they will descend to a practice which 
they are under a powerful moral compulsion 
not to adopt, even though it is not ‘criminal, 
was thought to involve the kind of unfairness 
at which the statute was aimed.” 
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[Retail sales improperly increased] 


If, however, there were any merit in peti- 
‘tioner’s contention concerning the form 
which its business takes in the retail trade, 
it would constitute no defense to the order 
complained of for the reason that the order 
only runs against interstate sales of 
“chance” candy to dealers. The means em- 
ployed by the dealer in disposing of the 
candy is of little consequence. Petitioner 
sells to jobbers, wholesalers and dealers, 
candy in an assortment which includes a 
punchboard as a means to be used in its 
final disposition. In such business he is in 
direct competition with the candy manu- 
facturer who is engaged in the sale of his 
product for cash. The latter, under such 
circumstances, is not able to successfully 
compete with such a method. As a result, 
he must either suffer a loss of business or 
engage in a method which, admittedly, is 
a species of gambling and contrary to pub- 
lic policy. 

The court, in Federal Trade Commission v. 
Winsted Company, supra, page 494, said: 

“The honest manufacturer’s business may suf- 
fer, not merely through a competitor’s deceiving 
his direct customer, the retailer, but also through 
the competitor’s putting into the hands of the 
retailer an unlawful instrument, which enables 
the retailer to increase his own sales of the 


dishonest goods, thereby lessening the market 
for the honest product.’’ 


There the court was dealing with the use 
of false and deceptive brands and labels 
attached to merchandise. Much’ stronger 
language, we think, would be appropriate 
in the instant case where the sales of peti- 
tioner’s product are enhanced by the use 
of a gambling device sold in connection 
therewith and placed in the hands of the 
retailer for the purpose of increasing its 
sales. 
[Similar case} 


Owing to the narrow question which pe- 
tioners here raise, it would serve no good 
purpose for us to cite or review the many. 
authorities where the Act in question has 
been construed and discussed. In the recent 
case of Ardelle, Inc. v. Federal Trade Com- 
mission, 101 F. (2d) 718, the court sustained 
the order of the Commission under facts 
almost identical with those here presented. 


[Conclusion] 


A study of the authorities and the record 
convinces us that the order of the Com- 
mission was justified, both by the law and 
the facts. 

[A fiirmance of order] 


The same is affirmed. 


[55,224] National Candy Company v. Federal Trade Commission; March of Time 
Candies, Inc. v. Same; Dietz Gum Company, et al. v. Same. 


United States Circuit Court of Appeals, Seventh Circuit. Decided June 2, 1939. 
Petitions for review of orders of the Federal Trade Commission. 


Orders of the Federal Trade Commission are not rendered legislative in character 


by the 1938 amendment of Sec. 5 of the Federal Trade Commission Act which merely 
changes the agency of enforcement, and in no event is the Commission’s order open to 
attack as discriminatory legislation where the order, by its terms, applies equally to all 


persons similarly situated. 


; Sales of candy in which lottery methods are employed constitute unfair trade prac- 
tices within the prohibition of the Federal Trade Commission Act. 


3189. 


Affirming the orders of the Federal Trade Commission Dockets No. 1802, 2806 and 


Before Sparks, TREANOR and KErNER, Circuit Judges. 


[Statement of the case] 


Sparks, Circuit Judge. On motion of the 
parties, cause No. 6647, March of Time 
Candies, Inc. v. Federal Trade Commission; 
and No. 6648, Dietz Gum Company of Chi- 
cago, et al. v. Federal Trade Commission, 
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were consolidated for hearing in this court, 
because the general subject matter in all of 
the cases is the same. The last two cases 
were considered upon the briefs submitted 
in the National Candy case, and we were 
requested to decide the last two cases in 
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accordance with our disposition of the first. 
In our discussion, therefore, we shall refer 
to petitioner as the National Candy Company. 


[Nature of business] 


By this action petitioner seeks to review 
a cease and desist order issued by the Federal 
Trade Commission under 15 U. S. C. A. 
section 45. The order was based upon. what 
is termed an amended and supplemental 
complaint issued by the Commission on 
April 22, 1937, which in substance contained 
the following allegations: The petitioner is 
a New Jersey corporation with its prin- 
cipal office and place of business in Saint 
Louis, and having another place of business 
and factories in Chicago. For several years 
last past it has engaged in the manufacture 
of candies and in the sale and distribution 
thereof to wholesale dealers and jobbers 
and to retail dealers located in various 
States of the United States. It causes its 
products when sold to be transported from 
Chicago to purchasers in other States of 
the Union to their respective places of busi- 
ness. During that time, and now, there is 
a course of trade and commerce by the 
petitioner in such candy between and among 
the States of the Union. In the conduct of 
this business, petitioner is in competition 
with other corporations, individuals and 
partnerships engaged in the. sale and dis- 
tribution of candy in commerce between 
and among the various States. In the con- 
‘duct of this business, petitioner sells and 
has sold to wholesale dealers and jobbers 
and to retail dealers, assortments of candy 
so packed and assembled as to involve the 
use of a lottery scheme where sold and dis- 
tributed to the consumers thereof. 


[Prize-lot candy] 


One of the assortments thus sold is com- 
posed of a number of pieces of chocolate- 
covered candy, together with certain other 
articles of merchandise, which articles are 
to be given as prizes to purchasers of the 
candy, in the following manner: The pieces 
of candy are of uniform size and shape 
and the majority of them have centers of 
the same color. A small number of them 
have centers of a different color, and retail 
at a price of two for one cent. The pur- 
chaser who procures one of the candies 
having a center of a color different from 
the majority is entitled to receive, and is 
to be given free of charge, one of the arti- 
cles of merchandise. The purchaser of the 
last piece of candy is likewise entitled to 
receive, and to be given free of charge, one 
of the articles of merchandise. The color 
of the center of each piece of candy is effec- 
tively concealed from the purchasers until 
a selection has been made and the piece of 


candy broken open. Thus the winners pro- 
cure the articles of merchandise wholly by 
chance. With such assortment the peti- 
tioner furnishes to the wholesale dealers 
and jobbers and retail dealers a display 
card to be used by the retailer in offering 
the candies for sale to the public, which 
card bears a legend or statement inform- 
ing the prospective purchasers that the 
candy is being displayed in accordance 
with the above plan. 


[“Pushboard” sales] 


Another assortment thus manufactured 
and displayed by petitioner is composed of, 
a number of chocolate-covered candy malted 
milk balls, together with a device known 
as a “pushboard,” by means of which the 
candy in this assortment is displayed to 
the consuming public in the following 
manner: The pushcard has a number of 
partially perforated disks which are ar- 
ranged in four sections. Concealed within 
each of the disks is a legend. Each sale is 
for one cent, and the card has statements 
or legends at the top, stating that certain 
specified legends entitle the purchaser to 
one ball. Certain other specified legends 
entitle the purchaser to two balls; others; 
respectively to three, five, six, eight, ten 
and twenty balls. The card also bears the 
legend that the last play in each of the 
three sections completed receives five balls. 
The last play on the card receives fifteen 
balls. The legends in the perforated disks 
are effectively concealed from purchasers 
until the selection has been made and the 
disk is separated from the card. The fact 
as to what number of balls a purchaser 
receives is thus determined wholly. by 
chance. 


[Effect of lottery methods) 


The wholesale dealers and jobbers to 
whom petitioner sells its assortments re- 
sells the same to retail dealers and they, 
as well as those retail dealers who purchase 
directly from petitioner, offer the same for 
sale and sell them to the public by means 
of the plans referred to, thus placing in the 
hands of others the means of conducting 
lotteries in the sale of these products. Such 
plans have the tendency and capacity of 
inducing purchasers to purchase petitioner’s 
candy in preference to that offered for sale 
and sold by petitioner’s competitors. 


[Prevailing public policy] 


Petitioner’s use of such methods is a 
practice of the sort which the common law 
and criminal statutes have long deemed 
contrary to public policy, and is contrary 
to the public policy of the Federal Gov- 
ernment. The use of such methods has a 
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‘tendency to hinder competition and create 
monopoly in trade and to exclude there- 
from such competitors who do not adopt, 
‘ior do not choose to adopt the use of the 
same or an equivalent method. 

Many dealers and ultimate purchasers of 
candy are attracted by these methods and 
by the element of. chance involved therein, 
and they are thereby induced to purchase 
petitioner’s candy in preference to that 
offered for sale and sold by petitioner’s 
competitors who do not use the same or 
equivalent methods. 


[Diversion of trade} 


Petitioner’s use of these methods has the 
tendency and capacity, because of the ele- 
ment of chance, to divert trade to petitioner 
from its competitors who do not use such 
‘methods; to exclude such competitors from 
such trade; to restrain competition and 
create monopoly in such trade; to deprive 
the public of the benefit of other competi- 
tion therein; and to ‘exclude therefrom 
actual and potential competitors who do 
not adopt and use the same or equivalent 
methods, 


[Unfair competition] 


The petitioner’s methods, acts and pur- 
chases, as referred to, are to the prejudice 
of the public and of petitioner’s compet- 
itors, and constitute unfair methods of com- 
petition in commerce within the intent and 
meaning of section 5 of the Federal Trade 
Commission Act. 


[Compliance offered] 


On January: 19, 1938, by permission of 
the Commission, the petitioner who was 
the respondent below, withdrew its an- 
swer theretofore filed, and substituted there- 
for and filed its amended answer dated 
June 18, 1937,’ in which it failed to deny 
any allegation of the complaint, and ex- 
pressly admitted all material allegations 
thereof, and it consented to the issuance 
of an order-to cease and desist. 


[Effect of admission of complaint] 


The Commission’s findings of. fact spe- 
cifically cover every fact alleged in the 
complaint, and are within the issues ten- 
dered by the complaint. Rule VII of the 


1 “Comes now the respondent, National Candy 
Company, Inc., and requests permission to with- 
draw its answer heretofore filed on May IRE TORY 
and to substitute therefor this its amended 
answer to the Commission’s complaint issued 
herein on April 22, 1937, and states that it de- 
sires to and hereby waives hearings on the 
charges set forth in the complaint herein; that 
it admits all of the material allegations of the 
complaint to be true save and except it states 


| 55,224 


Court Decisions 
Nationel Candy Co. v. FTC, etc. 


Commission’s Rules of Practice provides 
that the respondent shall specifically admit 
or deny or explain each of the facts alleged 
in the complaint, unless respondent is with- 
out knowledge, in which case respondent 
shall so state. The petitioner’s failure to 
deny, and its express admission of the 
allegations of the complaint authorized and 
warranted the findings by thg Commission 
of all the facts alleged. Under this rule it 
has been held that where an alleged fact 
is left without denial, any issue with re- 
spect to such allegation is foreclosed by 
the pleadings. Federal Trade Commission 
v. Standard Education Society, 86 F. 2d 692. 
Aside from rule VII, any allegation of the 
complaint which is not denied is to be taken 
as true without evidence or finding. Deputron 
v. Young, 134 U. S. 241; Swift & Company 
v. Umted States, 276 U.S. 311. 


[Effect of 1938 amendment] 


It is contended by petitioner that because. 
of the competitive situation in the industry, 
it will be prejudicially discriminatory against 
it under the due process clause, to permit 
the order to become operative against it. 
For this reason it urges that the order should 
be vacated. This contention is based on the 
assertion that practically all candy manufac- 
turers have for.many years used, and now 
use, the same methods of competition as 
does the petitioner. It concedes the Com- 
mission’s jurisdiction but questions the pro- 
priety of the proceeding in the particular 
record, and under the law as it has been 
modified, since the order was entered, by 
the Amendatory Act of March 21, 1938, 15 
U. S. C. A. section 45. Petitioner’s con- 
tention is that the amendment of section 5 
of the Act transformed the Commission’s 
previous administrative quasi-judicial order 
into a legislative regulation of the candy 
interest trade; and that, as legislation it is 
void for unconstitutional discrimination 
against petitioner as between it and its 
competitors against whom no such order 
has been made. It is settled that the Com- 
mission is a quasi-judicial tribunal and its 
orders are administrative orders as distin- 

uished from judicial decrees. Schechter 

oultry Corp. v. Umted States, 295 U.S. 495; 
Humphrey's Executor v. United States, 295 
U. S. 602; Sears, Roebuck & Co. v. Federal 
Trade Commission, 258 Fed. 307. Prior to 


that it has not since April 2nd, 1934 sold or 
shipped in interstate commerce the assortment 
described in paragraph Two (a) of the com- 
plaint; that it consents that the Commission, 
without hearing, without further evidence, and 
without other mtervening procedure, may make, 
enter, issue and serve upon it, its findings as 
to the facts and conclusion based thereon, and 
an order to cease and desist from the methods 
of competition alleged in the complaint.’’ 
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the Amendatory Act, the Commission had 
power to file in this court a petition for 
the enforcement of its order to cease and 
desist, and the other party had power to 
file a petition for a decree setting such 
order aside. This remedy of the Commis- 
sion was eliminated by the amendment, and 
the petitioner’s right to file a petition to 
set aside the order is left precisely as it 
was in the original enactment, except that 
the amendment fixed a limit of sixty days 
on the petitioner’s right to exercise its 
power to file such petition. The pending 
petition was duly filed within the time. 


[Enforcement power transferred] 


Under the amendment, if the respondent 
fails to file a petition to set aside the order 
within sixty days, the Department of Justice 
is given power in the case of the violation 
of such order, to institute a suit to recover 
from such respondent a civil penalty in 
the sum of not more than $5,000. In other 
words, the power to enforce is transferred 
from the Commission to the Department 
of Justice, and jurisdiction of such pro- 
ceeding is transferred from the Circuit 
Court of Appeals to the United States 
District Courts. 


[Due process not violated] 


We think the order attacked is not legis- 
lative in its character, and that if it were it 
would not be discriminatory because the 
statute and all orders thereunder apply 
equally to all persons in like conditions. 
The equal protection clause means that the 
rights of all persons must rest upon the 
same rule under similar circumstances. 
Louisville v. Coleman, 277 U. S. 32. The 
amendment did not transform the Commis- 
sion’s order into a legislative act. It merely 
changed the Government’s remedy for its 
enforcement. Cf. Crane v. Hahlo, 258 U. S. 
142. So far as this court is concerned, the 
constitutionality of section 5 of the original 
Act has been determined. Federal Trade 
Commission v. McLean & Son, 84 F. 2d 910. 
The provision for a judicial review of an 
administrative order constitutes due proc- 
ess of law (Bourjots, Inc. v. Chapman, 301 
U. S. 183), and we are convinced that sec- 
tion 5 as amended does not offend the due 
process clause. 


[Competitive practice not controlling] 


Petitioner further urges that it would be 
prejudicially discriminatory against it to 
permit the order to become operative be- 
cause its competitors use the same methods. 
In other words, it argues that unless the 
Government proceeds against all such of- 
fenders at one time, it would be wrong to 


proceed against it alone. There is no merit 
in this contention. Federal Trade Commis- 
sion v. Winsted Hosiery Co., 258 U. S. 483; 
Federal Trade Commission v. Keppel & Bro., 
291 U. S. 304. 


[Interstate operations] 


Petitioner also contends that the order 
must rest upon a complaint which alleges 
and finds a set of facts within the jurisdic- 
tion of the Commission, and it urges that 
the facts here alleged and found did not 
disclose that petitioner has shipped any of 
the products in question in interstate com- 
merce, For this reason it urges that the 
order should be vacated. A perusal of the 
complaint and findings, which are prac- 
tically identical, discloses that such allega- 
tions and findings are present. Since the 
allegations of the complaint are expressly 
admitted, such admission is unimpeachable 
now. 

Petitioner further calls to our attention 
the fact that at the time it filed its amended 
and substituted answer on January 19, 1938, 
it suggested that the Commission should 
hold it until it was in a position to issue 
some restraining orders against at least the 
most substantial of respondent’s compet- 
itors. It is not claimed that this was agreed 
to by the Commission, in fact it was not 
agreed to and the order complained of was 
entered with petitioner’s knowledge within 
three days after the amended answer was 
filed. This suggestion does not add any 
support to petitioner’s contention. 

Petitioner’s next contention is that the 
complaint does not allege, and the findings 
do not determine, that the petitioner’s prod- 
ucts are deceptive or otherwise injurious to 
the consumer. In connection with this con- 
tention, it further urges that the asserted 
jurisdiction upon grounds of public policy 
is’ not supported by the decisions bearing 
upon this subject matter. It will be noted 
that these contentions do not purport to 
challenge the jurisdiction of the Commis- 
sion over the subject matter of the complaint. 


[Jurisdiction of commission] 


If petitioner may rightfully challenge the 
sufficiency in law of the complaint, still we 
think that there is no issue presented in 
these respects. The complaint does not 
allege that petitioner’s products are de- 
ceptive or otherwise injurious to the con- 
sumer, but it does allege the sale of candy 
and punchboards intended to be used in 
the resale of the candy by the use of a lot- 
tery scheme or game of chance. This being 
true, the element of chance which is ad- 
mitted, is as sound a basis for complaint as 
deception would be. Federal Trade Com- 
mission v. Keppel & Bro., supra. Under the 
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ruling of that case, we think there is no 
error with respect to this issue and that the 
Commission’s jurisdiction upon grounds of 
public policy is complete. It is urged, how- 
ever, in this respect that the decision of 
Erie R. R. Co. v. Tompkins, 304 U. S. 64, 
nullifies the decision in the Keppel case. 
With this conclusion we cannot concur. 
The Erie case merely holds that in deter- 
mining the law of a State, the Federal 
courts are to be governed by the decision 
of the highest courts of such State. In the 
instant case, however, this court has no 
occasion to determine or apply any State 
law because the Commission’s order is not 
based upon any State law. 


[Propriety of order] 


It is further contended by petitioner that 
the order is not properly restricted to ship- 
ments in interstate commerce. A perusal of 
the order disclosed quite clearly that it is 
properly restricted to shipments in inter- 
state commerce and the contention is de- 
nied. It is fair to say that this contention 
is based upon petitioner’s objection to the 
words “in connection with the offering for 
sale and distribution of candy in interstate 
commerce.” From this language petitioner 
anticipates a construction of it which will 
be held to apply to intrastate sales of 
chance candy, and it insists that the words 
‘fn connection with” should be stricken 
out of the order. To do so might leave 
the petitioner free to sell candy at one price 
on one contract, and at the same time enter 
a separate contract and sell the punch- 
board to be used in the resale of the candy. 
Such modication would obviously defeat 
the intention of Congress and provide a 
way of defeating the purpose of the enact- 
ment. We are convinced that the Commis- 
sion’s order cannot be rationally construed 
to interfere with intrastate commerce. 

It is further contended by petitioner that 
the order is too broad in that it purports to 
prohibit the shipment of candy which may 
be sold or distributed upon a chance basis 
and, as such, is in conflict with an earlier 
decision of this court, Federal Trade Com- 
mission v. McLean, 84 F. 2d 910. There we 
concluded that the language of the order 
was sufficiently broad to apply to straight 
candy to be sold by the several respond- 
ents, and we accordingly struck the word 
“may” from paragraph one and two of the 
order, which is identical with the order 
here involved, and substituted therefor the 
words “are designed to.” In that case, and 
here, counsel for the Commission-did not 
deny that straight candy sold to a retailer 
might be resold by him for use in a game 
of chance, but it did not deny that it was, 
and is now, legally possible for the words 
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of the original order to be construed to 
include sales of straight candy. 

This particular question had but scant 
attention in the argument of that case, and 
there was not presented to this court the 
authorities upon which the Commission 
based its opinion that the words of the 
original order could not be construed to 
apply to straight’ candy. The Commission 
filed no petition for a rehearing nor did it 
ask for a writ of certiorart. It now presents 
authorities in support of its construction 
of the present order and urges us to ap- 
prove the present order on the theory that 
it cannot reasonably be construed to apply 
to the sale and distribution of straight 
candy, that is to say, to candy that is not 
“so packed and assembled that sales of 
such candy to the general public are to 
be made or may be made by means of a 
lottery, gaming device, or gift enterprise.” 


[“Straight” candy not affected] 


We deem this suggestion worthy of con- 
sideration in view of the fact that the devel- 
opment of plans calculated to evade the 
intent of the statute, as illustrated by those 
here presented, convinces us that the sub- 
stitution we made in the McLean case lacks 
effectiveness in carrying out the intention 
of Congress. A further consideration con- 
vinces us that the language of the order 
in the light of the allegations of the com- 
plaint and findings of the Commission can- 
not. reasonably be construed to be applied 
to the sale of “straight” candy. Regardless 
of the substitution made by us in the Mc- 
Lean case, we affirm the order of the Com- 
mission as here presented. We regard it 
as inapplicable to “straight” candy or to 
any candy that does not carry an unfair 
appeal to retail dealers and retail purchas- 
ers because of the element of chance in- 
volved in the sale thereof. We had no 
intention of holding otherwise in the McLean 
case. 


[Effect of waiver] 


It is further contended by petitioner that 
its “admissions of answer did not waive 
insufficiency and constitutional error as- 
serted.” We are of opinion that the Com- 
mission’s rulings were not violative of the 
Federal Constitution, and that there were 
no insufficiencies of allegation in the com- 
plaint, the findings, or the order. By peti- 
tioner’s failure to deny, and its express 
admissions of the allegations of the com- 
plaint, it waived all questions except the 
sufficiency in law of the allegations of com- 
plaint. Likewise its consent that the cease 
and desist order might issue waived every 
defense except a challenge of the jurisdic- 
tion of the Commission over the subject 
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matter. This jurisdiction the petitioner con- 
cedes in its complaint, and we think the 
complaint is sufficient in law. 


[Conclusion] 


Petitioner further contends that its busi- 
ness as conducted according to the plans 
hereinbefore set forth, is not in competition 
with sellers of straight candy. We do not 
concede this to be true, but if true, such 
sales are contrary to the established public 
policy of the Federal Government. Federal 
Trade Commission v. Keppel & Brother, 
supra. This is sufficient vxeven in the ab- 
sence of competition, for in the Keppel case 
the Court said that a method of competi- 
tion which is contrary to the established 
public policy of the United States in an 
unfair method of competition within the 
intent and meaning of section 5 of the 


statute. A violation of a public policy is 
an injury to the public, and it is in the 
public interest to prevent the use of a 
method of competition which is contrary to 
an established public policy of the Federal 
Government, even if injury to competitors 
be not alleged or proved. Federal Trade 
Commission v. Beech-Nut Packing Co., 257 
U. S. 441. However, we are of opinion 
that the use of the unfair methods in ques- 
tion constituted injuries both to the public 
and to petitioner’s competitors (see Bunte 
Bros. Inc. v. Federal Trade Commission, de- 
cided by us May 17, 1939), and this finding 
is supported by substantial evidence. 


[Orders affirmed] 


In each of the cases the order of the 
Federal Trade Commission is affirmed. 


[155,225] Seaboard Terminals Corporation and Seaboard Midland Petroleum Cor- 


poration, Plaintiffs-Appellants, v. Standard Oil Company of New Jersey and The Amer- 
ican Oil Company, Defendants-Appellees, and Socony-Vacuum Oil Company, Incorpo- 
rated, Defendant. 


United States Circuit Court of Appeals, Second Circuit. Decided June 12, 1939. 
Appeal from the United States District Court, Southern District of New York. 


Dismissal of a cause of action under the Federal Anti-Trust Acts is afirmed where 
institution of the proceedings is barred by the governing state statute of limitations, 
whose applicability is determined by the situs of the loss and of the wrongdoing, where 
affidavits filed in a motion for summary judgment fail to establish the applicability of 


another limitations statute. 


Affirming the judgment of the United States District Court, Southern District of 


New York. 


Henry K. Urion, for Plaintiff-appellants. 


Edwin F. Blair, for the Standard Oil Company. 
David Paine, for the American Oil Company. 
Before Hann, L., Hanp, Aucustus N.,.and Crark, Circuit Judges. 


[Statement of the Case] 


Per CurIAM: We adopt as our own 
Judge Patterson’s opinion, so far as it 
disposes of the action against the Stand- 
ard Oil Company of New Jersey and the 
American Oil Company. We do not com- 
mit ourselves, however, as to the propo- 
sition that on a motion for summary judgment 
affidavits going beyond the complaint can 
under no circumstances be considered. The 
judgment finally disposes of the action, 
and if facts appear in affidavits which 
would justify an amended complaint, there 
may be ground for treating the complaint 
as though it were already amended to con- 
form. The affidavits in the case at bar did 
not, however, add anything which changed 
the result. They showed (1.) that the Mid- 


land’s principal place of business was New 
York until September 1, 1931; (2.) that 
most of its customers were outside Mary- 
land; (3.) that it had tanks and other ap- 
paratus in Pennsylvania and Virginia as 
well as in Maryland; and (4.) that it bought 
its gasoline outside Maryland. Little of 
this is relevant, for the complaint specifies 
the damages suffered as made up of (1.) 
the forced sale of its business in Balti- 
more, at a loss of about $550,000, and (2.) 
running losses for the four years, 1930-1933, 
on an average of about $220,000 a year, 
making $880,000 in all; a total of $1,430,000. 
It does not appear where the other $170,000 
was lost, but, since the principal place of 
business was not in New York after Sep- 
tember 1, 1931, at least two-thirds of the 
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total loss must have been suffered in Mary- 
land. If then the cause of action “arises” 
where the loss occurs, this cause of action 
arose in Maryland, for obviously there can 
be only one period of limitation for a single 
wrong, and this wrong was necessarily single. 
That demands that the several increments of 
loss must be integrated and localized some- 


Court Decisions 
California Lifinbermen’s Council, et al. v. FTC 


other hand, if the cause of action “arises” 
at the place of the incidence of the wrong- 
ful acts, and not of the losses, that, in the 
case at bar, was where the defendants de- 
prived the plaintiffs of gasoline, which was 
at their tanks and other “facilities”. In 
either view therefore, the cause of action 
must be held to have “arisen” in Maryland. 


where, and the most reasonable, the only 
reasonable, place for that is where the 
greater part of them occurred. On the 


[Conclusion] 
Judgment affirmed. 


[55,226] California Lumbermen’s Council, Coast Counties Lumbermen’s. Club, 
Central Valley Lumbermen’s Club, Northern Counties Lumbermen’s Club, Peninsular 
Lumbermen’s Club, San Joaquin Lumbermen’s Club, and the officers, councilmen and 
members of said organizations and associations, Petitioners, v. Federal Trade Commis- 


sion, Respondent. 

United States Circuit Court of Appeals, Ninth Circuit. Decided June 5, 1939. 

Upon petition to review an order of the Federal Trade Commission. 

Upon motion of petitioners for order requiring respondent to file supplemental 
transcript of record. 


A motion to require the Federal Trade Commission to file a supplemental transcript 
of the record in proceedings for review of an order of the Commission is denied where 
consideration of the basis for the motion, centering upon alleged insufficiencies of the 
record, is proper only in conjunction with determination of the petition to review the 


administrative order itself, 


Denying motion for supplemental transcript of records in proceedings to review the 
order of the Federal Trade Commission of July 23, 1938, Dkt. No. 2898. 


Morgan J. Doyle, San Francisco, Calif.; for Petitioners. 


W. T. Kelley, Chief Counsel, Martin A. Morrison, Asst. Chief Counsel, Daniel J. 
Murphy, James W. Nichol, Spec. Attys., Federal Trade Commission, Washington, D. C.; 


for Respondents. 


HANEY and STEPHENS, C. J., concur; GARRECHT, C. J., dissents. 


[Denial of Motion] 


HANEY and STEPHENS, Circuit Judges. 
The motion of the petitioners for an order 
requiring respondent to file a supplemental 
transcript of the record is denied. We are 
of the opinion that the matters in the mo- 
tion can be properly considered by us only 
in connection with our consideration of the 
merits of the petition to review the cease 
and desist order made by the respondent. 


[Dissenting Opinion] 
GARRECHT, Circuit Judge, dissenting: 


Petitioners assert that the transcript hereto- 
fore filed by respondent is incomplete in this, 
that certain exhibits and offers of evidence were 
made by petitioners during the trial which were 
refused and rejected. Such offers and rulings 


respondent has refused to make a part of the 
record. That these assertions are true is ad- 
mitted. Petitioners insist that these exhibits 
and evidence are an important part of their 
defense to this action. Respondent claims that 
the exhibits and evidence are immaterial. It 
is further charged by petitioners and admitted 
by respondent that certain other evidence of- 
fered by petitioners was received, but thereafter, 
and before such evidence was transcribed, the 
examiner who conducted the hearing on behalf 
of respondent ordered the court reporter to de- 
lete such testimony from the record. It is thus 
made to appear, which is admitted by all parties, 
that the record which respondent has filed in 
this court is not a full, true and correct tran- 
script of all that took place in the course of 
the hearing. 

I believe this court should require these omis- 
sions to be supplied so that the court may in- 
telligently pass on the materiality and relevancy 
of the proffered proof and determine for itself 
eeteae or not it constitutes a defense to the 
action. 
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Bristol-Mvers Co. v. Lit Bros., Ine. 


[1 55,227] Bristol-Myers Company, Appellant, v, Lit Brothers, Inc. 
Pennsylvania Supreme Court, Eastern District. Filed June 19, 1939. 
Appeal from the Philadelphia County Common Pleas Court, No. 7. 


The issuance of trading stamps on re i i 
the! Se 0} quest is not a sale below resale contract price 
within the prohibition of the Pennsylvania Fair Trade Act where issuance of the ane 


is made in good faith as part of a 


long-established business policy and is a legitimate 


competitive device which the provisions of the Act are not intended to prohibit. 


William H,. Trinkle, 929 Land Title Bldg. and Frank F. Truscott, same address, 


(Truscott, Trinkle & Wright), same address, 


Sylvan H. Hirsch, 1632 Bankers Securities Bldg., Philadelphia, Pa.: I. Jer 
same address (Sundheim, Foltz & Sundheim; same address). Pcie Sree nee a: 


By Maxey, J.; Drew, J. and the Cuter Justice, dissent. 


Opinion of the Court 
[Statement of the Case] 


Maxey, J. Plaintiff filed a bill in equity 
to restrain by injunction an alleged viola- 
tion of section 2 of the Pennsylvania Fair 
DradeAct* of Junes5 1935, Po Lk. -266.(73 
P. S. secs. 7 and 8), on the ground that 
defendant issues yellow trading stamps, 
when requested, on all purchases of mer- 
chandise, including the trade-marked articles, 
Sal Hepatica and Ipana Tooth Paste, 
produced by plaintiff. The court below 


upheld the adjudication of the Chancellor: 


and dismissed the bill. This appeal followed. 


[Statutory Provision] 


Section 2 of the Fair Trade Act provides: 
“Wilfully and knowingly advertising, offering 
for sale, or selling any commodity at less than 
the price stipulated in any contract entered into 


pursuant to the provisions of section one of this’ 


act, whether the person so advertising, offering 
for sale, or selling is, or is not, a party to such 
contract, is unfair competition and is actionable 
at the suit of any person damaged thereby.”’ 


[Alleged Violation] 


Plaintiff contended that defendant vio- 
lated section 2 of the Act in that it issued 
and delivered trading stamps as part of its 
retail sales of plaintiff's trade-marked 
products, these trading stamps being re- 
deemable or exchangeable for premiums 
on articles of value and being issued to 
purchasers of plaintiff’s trade-marked com- 
modities at a rate of one of such trading 
stamps for each 10 cents of purchase price 
of the commodity. 


[Answer of Defendant] 


Defendant in its answer denied “any 
violation of the minimum resale price as 
averred by plaintiff, or any violation of the 
Fair Trade Act . ,’ denied that “the 
issuance of trading stamps as averred, con- 


stitutes a discount, but on the contrary” 
averred that “the issuance of the trading 
stamps is solely for advertising purposes 
and in accordance with a long continued 
policy of the defendant so to do over a 
period of thirty years,” and averred further 


that “the trading stamps in and 
of themselves have no value, nor may the 
stamps issued in connection with the sales 
of Sal Hepatica and Ipana Tooth Paste, of 
themselves be redeemed for any article 
of value.’ Defendant further denied that 
‘St has committed any unlawful acts which 
have resulted in inducing breaches of 
plaintiff's contracts with other retail dealers, 
or damage and destruction to plaintiff's 
system of doing business; or that said acts 
have deprived plaintiff of the benefit of 
the Fair Trade Act of Pennsy]vyania and 
of the Act of Congress; or that said acts 
have damaged plaintiff’s trade-marks and 
good will.” 


[Findings of Fact in Lower Court] 


The chancellor found, inter alia, the fol- 
‘owing facts: “That after defendant had 
notice that plaintiff had entered 
into contracts with others fixing the resale 
price of plaintiff’s products, it always sold 
Ipana Tooth Paste and Sal Hepatica 

at the resale prices fixed by plain- 
tiff in contracts with others”; .. . “that the 
purpose of the issuance of trading stamps 
is to attract people into the store . . |; 
that before a customer can receive suff- 
cient stamps to obtain anything, he must 
fill a book, and a book represents the 
purchase of $99.00 worth of merchandise 
: .; that these stamps are redeemable 
only by the Yellow Trading Stamp Com- 
pany”; that “they are not redeemable on 
defendant’s premises” and defendant “has 
no connection with the . . , stamp com- 
pany except its contractual relationship in 
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respect to the stamps’; that ‘“de- 
fendant pavs the stamp comnany 
for stamps which are actually redeemed, 
at the rate of $1.40 per thousand stamps’ 
, .; that if an injunction were granted 
in this case, it would have a very serious 
effect on the operation of defendant’s busi- 
ness . .3” that “there is no way that 
defendant could issue trading stamps only 
with merchandise not affected by the Fair 
Trade Act because this would necessitate 
an examination of one hundred thousand 
charge account bills a month, item for item, 
for the purpose of determining with which 
merchandise trading stamps could be ‘given 
and that 533,000 to 600,000 items per month 
are billed to customers; that it would not 
be practically possible to examine all of 
the items on these bills in order to pick 
out the merchandise for which stamps 
could be given; that such a procedure would 
develop ill-will on the part of the cus- 
tomers .. .; that the cost of such an 
examination of charge account bills would 
be prohibitive . . .; that the trading 
stamps issued in connection with sales of 
plaintiff's products of themselves aulee be 
redeemed for any article of value”; that 
“such redemption can be made eae after 
990 of the stamps have been pasted in 
the stamp book furnished for that pur- 
pose’; and that “to obtain 990 stamps. . . 
it is necessary to purchase $99.CO of mer- 
chandise;” and “that no evidence was 
offered to show that defendant’s com- 
petitors had suffered any damage, or that 
plaintiff's business had in any way been 
affected or threatened to be affected, or 
that its trademark had been or was about 
‘to be damaged, or that the public had been 
or was being misled.” 


[Conclusions of Law of Lower Court] 


The chancellor’s conclusions of law are, 
inter alia: “That defendant’s delivery of 
trading stamps upon request . is not 
in violation of the Fair Trade Act; 
that trading stamps, when issued in good 
faith with all merchandise and not as a 
subterfuge for the purpose of evading the 
Fair Trade Act, are a form of advertising 
in the same category as free delivery serv- 
1CGuel CN Ge tatmtineEeptinposemor 
the Fair Trade Act was to prevent 
‘predatory price cutting and ‘loss leaders’ 
and defendant’s issuance of trading stamps 
is not within the purport of the Act; 
that if defendant were enjoined from issu- 
ing trading stamps with plaintiff’s products, 
it would compe] defendant entirely to dis- 
continue the issuance of trading stamps, 
one of the basic and long-established 
policies on which defendant’s business has 
been founded, and that the advantage which 
might be obtained by plaintiff is slight as 
compared with the substantial damage 
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which would be done to defendant; and 
that plaintifi has not presented any proof 
that it has either sustained or been threat- 
ened with any substantial or irreparable 
damage.” 


[Amicae Curiae] 


Briefs have also been filed by E. R. 
Squibb and Sons, and by the Lambert 
Pharmacal Company, each party being 
self-described as “one of those protected 
[by the Fair Trade Act]” and as “amicus 
curiae”. 


[Purpose of Act] 


The purpose of the Fair Trade Act is 
obvious, it being to prevent the cutting by: 
any dealer, of the established price of any 
commodity identified by the trade-mark, 
brand or name of the producer. This price 
cutting which confers a slight pecuniary 
advantage to the buyer has nevertheless 
been adjudged by the lawmakers of forty 
states to be prejudicial to the public inter- 
est. Such price cutting forces, or at least 
prompts, other dealers to abandon the sale 
of the price-cut commodity, with the result 
that the producer of it suffers a loss of 
business which in turn leads to unemploy- 
‘ment in his establishment. The abandon- 
ment of the sale of this price-cut commodity 
by manv dealers means the narrowing to 
the public of opportunities to purchase it 
and if it is an article of merit, as it pre- 
sumably is, the public interest is thereby 
affected adversely. Our state legislature 
by the enactment of the law now invoked 
has declared that it is the public policy 
of this Commonwealth to stop this “cut- 
throat competition.” Price cutting through 
“loss leaders’, that is, by selling a certain 
commodity at less than cost in order to 
attract trade to the store where many 
other commodities, as well as the “loss 
leader” commodity, are sold, has come to 
be generally looked upon as unfair and 
predatory, and the prevention of such 
practices was the undoubted purpose of the 
Pennsylvania Fair Trade Act of 1935, 

The purpose and scope of Fair Trade 
Acts are succinctly set forth by Mr. Justice 
Sutherland, speaking for the United States 
Supreme Court in Old Dearborn Distributing 
Co. v. Seagram Distillers Corp., 299 U. S. 
183 (a case arising under the Fair Trade 
Act of the State of Illinois; with provisions 
similar to ours). as follows: 


“Generally speaking [state court decisions] 
sustain contracts standardizing the price at 
which ‘identified’ commodities subsequently 
might be soid, where the price standardization 
is primarily effected to protect the good will 
created or enlarged by the identifying mark or 
brand. Where a manufacturer puts out an 
article of general production identified by a 
special trade-mark or brand, the result of an 
agreement fixing the subsequent sales price 
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affects competition between the identified ar- 
ticles alone, leaving competition between articles 
so identified by a.given manufacturer and all 
other articles of like kind to have full play. In 
other words, such restraint upon competition as 
there may be is strictly limited to that portion 
of the entire product put out and plainly identi- 
fled by a particular manufacturer or producer. 
. . . Appellants here acquired the commodity in- 
question with full knowledge of the then-existing. 
restriction in respect of price which the pro- 
ducer and wholesale dealer had imposed, and, 
of course, with presumptive if not actual know}- 
edge of the law which authorized the restric- 
tion. Appellants were not obliged to buy; and 
their voluntary acquisition of the property with 
such knowledge carried with it, upon every 
principle of fair dealing assent to the protective 
restriction, with consequent liability under sec- 
tion 2. of the law by which such acquisition 
was conditioned. . . . Here, the restriction, al- 
ready imposed with the knowledge of appellants, 
ran with the acquisition and conditioned it. 
. . . Good will is a valuable contributing aid to 
business—sometimes the most valuable contrib- 
uting asset of the producer or distributor of 
commodities. And distinctive trade-marks, 
labels and brands, are legitimate aids to the 
creation or enlargement of such good will. It is 
well settled that .the proprietor of the good will 
‘is entitled to protection as against one who at- 
tempts to deprive him of the benefits resulting 
from the same, by using his labels and trade- 
mark without his consent and authority.’ Mc- 
Lean v. Fleming, 96 U. S. 245, 252, 24 L. Ed. 
828, 831. ‘Courts afford redress or relief upon 
the ground that a party has a valuable interest 
in the good-will of his trade or business, and 
in the trade-marks adopted to maintain and. 
extend it.’ Hanover Star Mill Co.-v. Metcalf, 
CAMO sen 40326 412). 60RLe Moe 73h 717,036 So Ct. 
357.. The ownership of the gocd will, we repeat, 
remains unchanged, notwithstanding the com- 
modity has been parted with. Sec. 2 of the 
Act does not prevent a purchaser of the com- 
modity bearing the mark from selling the com- 
modity alone at any price he pleases. It 
interferes only when he sells with the aid of the 
good will of the vendor; and it interferes then 
only to protect that good will against injury. 
It proceeds upon the theory that the sale of 
identified goods at less than the price fixed by 
the owner of the mark or brand is an assault 
upon the good will, and constitutes what the 
statute denominates ‘unfair competition.’ See 
Liberty Warehouse Co. v. Burley ‘Tobacco Grow- 
ers’ Co-op. Marketing Asso., 276 U.S. 71, 91, 92, 
96, 97, 72 L. Ed. 473, 480-483, 48 S. Ct. 291.... 
There is a great body of fact and opinion tend- 
ing to show that price cutting by retail dealers 
is not only injurious to the good will and 
business of the producer and distributor of 
identified goods, but injurious to the general 
public as well.”’ 


[Issue Presented] 


‘The question before us is: Did the trade 
practice of the defendant amount to a 
violation of the Fair Trade Act and tend 
to defeat its purpose? The facts are not 
in dispute. They are that appellant entered 


into contracts with certain retailers in this 
state, of whom appellee was not one, where- 


by these retailers agreed not to resell these 
products except at the prices stipulated by 
appellant, namely, 39 cents for “Ipana 
‘Tooth Paste” and 25 cents for a small pack- 
agesof “Sal Hepatita”.. On October 22, 
1937, appellant notified appellee that it had’ 
efitered into such contracts in Pennsylvania 
‘and advised the appellee of the minimum 
‘resale prices fixed by these contracts. The 
appellee, although not a party to*hese con- 
tracts, nevertheless maintained the prices 
fixed by appellant on these commodities 
but did issue trading stamps with the sales 
of these commodities as it did (and has 


.done for 30 years) with the sales of all 


its merchandise. The alleged violation of 
the Fair Trade Act consists not of the sale 
of the specified commodities for less than 
the prices fixed by the appellant, but in the 
issuing of trading stamps with these sales. 
The stamps issued are those of the Yellow 
Trading Stamp Company and are issued 
to the customer upon request. 


ceives from the Stamp Company a premium 
worth at retail $1.75. The appellee does 
not issue these trading stamps automatically 
with each 10 cent sale-of commodities but 
only upon the request of the customer and 
when the bill is paid on time. The record 
reveals that on account of many customers: 
not requesting stamps with their purchases, 
only 64% of the amount of stamps which 
would have been issued by the appellee in 
1936, were in fact issued, and in 1937 this 
percentage was 63. 


[Trade Stamps Not Price-cutting Device| 


There is no doubt that the giving away 
of these stamps by Lit Brothers, Inc., its 
practice for 30 years—is not a price-cutting 
device but a means of inducing a customer 
to return to the store to make additional 
purchases so that he or she may accumulate 
990 stamps paid for by purchases amount- 
ing to $99 and then upon the presentation 
to the Stamp Company of a book contain- 
ing these 990 stamps, be given an article 
of merchandise worth at retail $1.75. For 
so doing the Stamp Company receives from 
Lit Brothers $1.40 when it presents the 
990 stamps to the latter concern, for re- 
demption. In other words, the customer 
qualifies himself to receive a bonus worth 
$1.75 when he has paid Lit Brothers $99 
for purchases. 

Instead of making it possible for a bonus 
of merchandise worth $1.75, to be secured 
by a customer spending $99 in their store, 
Lit Brothers might conceivably operate a 
plan whereby the customers who had paid 
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them $99 for merchandise, would be given 
a dinner worth $1.75, or seven tickets for 
seven days parking of an automobile at: 
the rate of 25 cents a day, or a theatre 
ticket costing $1.75, or ten gallons of gaso- 
line to induce him to motor again to Lit 
Brothers’ store. All these things would be 
things of value to the customer, but would 
such rewards of patronage constitute a 
“price-cutting” by Lit Brothers within the 
meaning of the Fair Trade Act, of “Sal 
Hepatica” and “Ipana Tooth Paste’, which 
Lit Brothers admittedly sell along with 
thousands of other commodities? 


[Fair Competition Proper] 


While it is the purpose of the Fair Trade 
Act to prevent “cut-throat competition’’,. 
it is not the purpose of the Act to prevent: 
all business competition. Competition is 
still “the life of trade,” and no public policy 
is sound which stifles the spirit of enter- 
prise. If, for example, merchant A pro- 
vides orchestral music for his customers at 
a certain hour of the day, or maintains in 
his store a salon where works of art are 
exhibited, or a nursery where children are 
fed and otherwise cared for while their 
mothers are shopping in the store, or if 
he provides his customers free bus service 
to and from his store, merchant B has no 
grounds for complaint which the law will 
heed. Yet all these things confer benefits 
on the customer and some of these bene- 
fits are susceptible of pecuniary measure- 
ment. It follows, therefore, that for a 
merchant to confer pecuniary benefits upon 
his customers, which benefits some compet- 
ing merchant does not confer, does not 
amount to such unfair competition as the 
Fair Trade Law forbids. Merchant A can 
extend his customers 30-or 60 days credit 
on the purchase of a commodity while 
merchant B refuses to extend any credit 
on the purchase of the same article. A is 
not thereby violating the Fair Trade Act. 
A may allow a discount of 1% on all bills 
paid within ten days after being rendered. 
B may allow no such discount. A is not 
thereby violating the Fair Trade Act, 


[Trading Stamps Legitimate Device] 


It is clear to us that the practice in- 
dulged in by Lit Brothers, of issuing trad- 
ing stamps with the sales of its merchan- 
idise falls within the sphere of legitimate 
competition and does not constitute a 
“selling [of] any commodity at less than 
the price stipulated” and that it is not 
“unfair competition” within the meaning of 
the act. appellant invokes. To come within 
the prohibitions of the act, Lit Brothers 
would have to either (1) cut directly the 
price of the commodities within the act’s 
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protection, or (2) accomplish the same re- 
sult in respect to the commodities by a 
device which was a palpable subterfuge 
‘resorted to for the purpose of circum- 
venting the law. The law still, as Chief 
Justice Shaw said in Com. v. Hunt, 45 Mass. 
111, “looks at truth and reality through 
whatever guise it may assume.” What Lit 
Brothers did in this matter is neither a 
direct price-cutting of certain commodities 
nor is it a palpable subterfuge to conceal 
a law evasion. It is not a “guise” assumed 
to cloak “reality”. The issuing of trading: 
‘stamps is and long has been a legitimate 
means of attracting customers to the store 
issuing them. It has not met with express 
legislative condemnation in this Common- 
wealth and there is nothing in the act in- 
voked to indicate that its provisions were 
intended to prevent the practice. 


[Unimportance of Alleged Violation] 


There is also a time-honored maxim of 
the law which applies: to this case, to wit: 


“De minimis non curat lex’. As Broom. 
says in his “Legal Maxims”: “Courts of 
justice generally do not take trifling and 
immaterial matters/into account.” In “The 
Reward’, 2 Dods. Adm, R. 269, 270, Sir W. 
Scott observed that “the court is not bound 
to a strictness at once harsh and pedantic 
in the application of statutes. The law 
permits the qualification implied in the 
ancient maxim, de minimis non curat lex. 
Where there are irregularities of very slight 
consequence, it does not intend that the in- 
fliction of penalties should be inflexibly 
severe. If the deviation were a mere trifle, 
which, if continued in practice, would, 
weigh little or nothing on the public in-. 
terest, it might properly be overlooked.” 


_ If, for example, a customer spent $99. 
in Lit Brothers’ store for the purchase of. 
396 tubes of “Ipana Tooth Paste (a supply’ 
adequate fora long lifetime) and upon the 
presentation to the Stamp Company of the 
990 trading stamps he received with his, 
purchase, he was given an article worth’ 
$1.75, he would be obtaining in the form| 
of merchandise a discount of 1.76%. Apply- 
ing this to each 25 cent purchase of tooth 
paste, it would amount to four and 4/10ths 
mills on that purchase. When the further 
facts are considered that this “discount” is 
not in cash and that fewer than %rds of 
the purchasers of commodities at Lit: 
Brothers’ store ask for or accept trading’ 
stamps, the infraction charged appears to 
be still more trifling than above indicated. 

President Judge Oliver of the court be- 
low, sitting as chancellor in this case, 
SEDrapeaias said in his adjudication: ; 

enh S particular case the plainti 
to show that it either has ae ees 
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sustain any injury or damage as a result of 
defendant’s continuing to issue trading stamps. 
In the language of one of the plaintiff’s execu- 
tive officers who testified on its behalf, the 
retail dealers who complained to the plaintiff 
merely stated that, if plaintiff did not stop the 
issuance of trading stamps by defendant, they 
‘would be forced to meet the competition.’ ... 
There was no evidence that any dealers had 
cancelled, or threatened to cancel, their con- 
tracts with plaintiff, or that they had refused 
to buy any further merchandise from the plain- 
tiff, or that plaintiff had suffered any damage 
at all. . . Even if such issuance of trading 
stamps did constitute a violation of the act, no 
injunction should be issued in the present case 
because the injury to the plaintiff, if any, is 
slight, whereas the damage to the defendant 
caused by a restraining order might well be 
substantial and irreparable—certainly out of. all 


proportion to the benefits which the plaintiff 


might derive from the issuance of such order.’’ 


[Restrictions on Equitable Relief] 


A suitor who seeks a decree which will 
do him no good but will work a hardship 
on another is not armed with a cause that 
will make any appeal to a court of equity. 
As this court said in Reynolds v. Boland, 
202 Pa. 642, 647, 52 A. 19: “Equity springs 
from conscience and is administered through 
it.” The Supreme Court of the United 
States expressed the same prirtciple in 
Deweese v. Reinhard, 165 U. S. 386, as 
follows: “A court of equity acts only when 
and as conscience commands.” 


[Conclusion] 


The decree 
cost. 

Mr. Justice Drew filed a dissenting opin- 
ion in which the Cuter JUSTICE joined. 

[Dissenting Opinion] 

Drew, J. 

In my opinion the decision of the majority 
Jegalizes a plain violation of the Fair Trade Act 
and opens the door to a multitude of carefully 
devised schemes to effectuate indirect price- 
cutting. The Act expressly prohibits the sale 
of a commodity at a price less than that stipu- 
lated in any contract entered into pursuant to 
the provisions of the Act, and it seems to me 
that a sale of goods accompanied by trading 
stamps is a sale at a reduced price in violation 
of this statutory provision. 

The undisputed facts show, and the court 
below found, that the trading stamps are re- 
deemable for other merchandise or may be sold 
to others by the purchaser to whom they have 
been issued. The giving of the trading stamps 
is an integral part of the transaction of sale 
of the particular trade-marked commodity. 
When a customer purchases a tube of appel- 
lant’s tooth paste for 39 cents he does not pay 
39 cents for the tooth paste alone, but for the 
trade-marked commodity and the trading stamp. 
Since the trading stamp represents a definite 


is affirmed at appellant’s 


value redeemable in other merchandise, he is 
receiving for the stipulated price something of 
value in addition to the trade-marked com- 
modity. 

That this amounts to a rebate or discount 
upon the stipulated price is evident. The stamp 
books themselves bear the words: ‘Yellow trad- 
ing stamps are not something for nothing but 
something instead of nothing—a discount for 
the money you spend with the storekeeper,”’ 
and “‘Refusing to take yellow trading stamps 
from the sterekeeper is like forgetting your 
change. Always ask for them.’’ This language 
clearly shows that those who issue the stamps 
recognize the fact that one who purchases an 
article with which he receives trading stamps 
is obtaining the particular article at a price less 
than the one stipulated. The fact that the dis- 
count is in the form of a stamp redeemable in 
merchandise rather than in the form of a direct 
cash rebate which could be used to purchase the 
same merchandise is wholly immaterial. 

The contention that_ giving such stamps is 
merely a form of advertising ignores the actual 
fact that the customer is receiving the article 
at the standard price less the value of the 
stamp, and is contrary to the judicial decisions 
of other courts which have dealt with the trad- 
ing stamp problem. In Rast v. Van Deman & 
Lewis Co., 240 U. S. 342, the United States 
Supreme Court expressly ruled that giving trad- 
ing stamps with the sale of merchandise could 
not be treated as a mere method of advertising, 
but on the contrary was ‘‘a method of giving 
discount, practically in some instances a rebate 
upon the price.’’ See also Sperry & Hutchinson 
Co. v. Hertzberg, 69 N. J. Eq. 264. 

While it is-true that the Fair Trade Act is in 
derogation of the common law and is therefore: 
to be strictly construed, it is equally true that’ 
an. act is not to be construed to defeat the 
very purpose for which it was intended. In 
Calvert Distillers Corp. v. Nussbaum Liquor 
Store, 2 N. Y. S. (2d) 320, in interpreting the 
New York Fair Trade Act, the court said (p. 
324): ‘‘With the economic soundness or wisdom 
of the statute the courts are not concerned. It 
expresses a new business policy by the law- 
making body of the state. It is not to receive 
such a narrow or strict judicial construction, 
as virtually to destroy its purpose. Rather it 
is to receive a judicial construction designed to 
carry out that new policy, to effectuate its pri- 
‘mary purpose.”’ 


We must, therefore, consider the history of 
sthis fair trade legislation and examine the evils 
which it sought to alleviate. The Act deals 
not with a commodity alone, but with a com- 
modity which is identified by a brand or trade- 
mark. Although the retailer owns the particular’ 
merchandise, he does not own the brand or 
trade-mark which identifies the product. The 
courts have long recognized that the goodwill 
which this mark symbolizes is property, and 
that this property—the ownership of the good- 
will—remains in the manufacturer though he 
has parted with the commodity. Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
209 °U. S. 183. It is to protect this property 
interest by preventing retailers from capitaliz- 
ing on the goodwill of the producer through 
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price-cutting schemes that the Fair Trade Acts 
have been enacted: Old Dearborn Distributing 
Co. v. Seagram Distillers Corp., supra; Triner 
Corp. v. McNeil, 363 Ill. 559; Weco Products Co. 
vu. Reed Drug Co., 225 Wis. 474. In the first case 
cited the United States Supreme Court said 
‘(p. 193): ‘‘The primary aim of the law is to 
‘protect the property—namely, the goodwill—of 
the producer, which he still owns. The price 
restriction is adopted as an appropriate means 
to that perfectly legitimate end, and not as an 
end in itself.’’ 

The Act recognizes the fact that a manufac- 
turer of a trade-marked commodity derives an 
advantage from a uniform price known to the 
buying public. When a manufacturer has 
through national advertising and a widespread 
sales program established a reputation as a 
producer of a Dollar Watch, any sale of that 
article at a less amount discredits the article 
in the eyes of the consumer and injures the 
goodwill which the manufacturer has created. 
Furthermore, price-cutting by one retailer forces 
other retailers in the same locality to cut prices 
to maintain the trade on that article. The 
retailer’s margin of profit is thereby reduced 
to such an extent that he is ultimately forced 
to discontinue handling the particular com- 
modity or at least to push the sales of competing 
products. The inevitable result is that the pro- 
ducer suffers from the loss of distributing out- 
lets for his product.* 

Since the Act is to be construed to effectuate 
its purpose and to remedy ‘the existing evils, 
it is thus apparent that any sale which tends 
to produce these results is to be condemned. 
The Act recognizes the fact that a retailer who 
sells a dollar article for 99 cents is impairing 
the goodwill of the producer. It seems to me 
that a practice which would permit a retailer 
to sell a dollar article and 1 cent worth of trad- 
ing stamps for $1 is just as objectionable. If the 
Act permits the retailer to give trading stamps 
redeemable in valuable merchandise, it also 
would of necessity sanction the giving of the 
merchandise itself with each sale of the trade- 
marked article. And since the customer is re- 
ceiving for his dollar spent more than the 
trade-marked producf, he-realizes that he is re- 
ceiving it for less than $1. If the maintenance 
of the manufacturer’s goodwill requires that the 
consumer shall at all times associate the price 
of $1 with the particular brand, the goodwill is 
impaired where the consumer receives the trade- 
marked commodity plus a 1 cent article for $1 
just as much as where the consumer pays 99 
cents for the trade-marked product alone. 

Furthermore, in order to meet the competition 
of retailers who give valuable trading stamps 
with trade-marked commodities, other distrib- 
utors will be forced to devise similar schemes 
to effectuate indirect price-cutting. The financ- 
ing of these schemes reduces the retailer’s mar- 
gin of profit in the same manner as a direct 
reduction of the price. Here again the pro- 
ducer will ultimately suffer from a loss of dis- 
tributing outlets. To deny the injunction in the 
instant case would thus permit a practice which 
will defeat the very purpose for which this 
legislation was enacted. 


*See: Haring, Retail Price Cutting and Iis 
Control (1935); McLaughlin, Fair Trade Acts, 
86 U. of Pa. L. R. 803; The Fair Trade Laws, 
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The argument that the giving of trading 
stamps is the same as providing ‘‘orchestral 
music for his customers at a certain hour of the 
day, or maintains in his store a salon where 
works of art are exhibited, or a nursery where 
children are fed and otherwise cared for while 
their mothers are shopping in the store’’ seems 
to me clearly unsound. Such services have no 
direct relation to the articles purchased or to 
the price paid; in fact one may receive these 
services even though no purchases are made. A 
direct reduction in the price of a trade-marked 
commodity injures the manufacturer’s goodwill 
because there is a direct association in the cus- 
tomer’s mind between the price and the par- 
ticular article. Where the reduction takes the 
form of a trading stamp the value of which is 
directly proportional to the value of the article 
purchased, the same association exists since the 
customer realizes that he is getting the com- 
modity at its standard price less the value of 
the trading stamp. The trade-name is discred- 
ited in the mind of the consumer just as much 
as if an actual cash rebate were given. But 
where the customer receives free parking or 
other similar services, he does not associate 
the receipt of these gratuities with the price of 
the particular article which he may purchase. 
There is consequently no injury to the trade- 
namé:or the goodwill of the manufacturer. , 

The majority opinion argues that even though 
appellee is violating the Act, it is not entitled 
to injunctive relief on the ground that the bene- 
fit to be obtained would be disproportionate to 
the damage done appellant. While it is true 
that the stamps now issued are not of great 
value, nevertheless the Act declares that any. 
sale at less than the price stipulated is unfair 
competition. Although the stamp represents but 
a small proportion of the total purchase price 
of one particular article, the fact remains that it! 
is a reduction in price and this court is not! 
given the power to pass upon the extent of the: 
reduction. That purchasers recognize . these 
stamps as being valuable is eStablished by the’ 
fact that appellee’s customers requested over. 
146,000,000 stamps in 1937 and that 95% of these 
were redeemed. In passing on the question of! 
damages in Calvert Distillers Corp. v. Nussbaum) 
Liquor Store, supra, the court said (p. 325):. 
“The only practical method of securing any 
kind of enforcement of the statute as now drawn’ 
is by way of injunctive relief. To obtain such: 
relief under the statute it is unnecessary, gen- 
erally speaking, for the owner or producer to 
prove the actual damage sustained. It is suf- 
ficient to establish that there is in existence a 
‘gqod will’ to be protected and the injury there- 
to will ordinarily be presumed if there is un- 
lawful price cutting.’’ Here there is what 
amounts to unlawful price-cutting. Hence ap- 
pellee’s contention that appellant has failed to 
establish irreparable damage {is immaterial. 


Furthermore, the majority ignores the real 
damage which appellant will suffer if relief is 
denied. To meet the competition other retailers 
will have to devise similar schemes for granting 
Tebates. There would be nothing to prevent 
appellee or any other retailer from increasing 


36 Columbia. L. R. 293; Retail Price Mai 
nance, 45 Yale L. J. 672. “nn tailed 


Cited 1932-1939 Trade Cases 


665 


Kentucky Utilities Co. v. Carlisle Ice Co. 


the number of stamps issued with each. purchase 
or the value of the merchandise that could be 
obtained. The result would be an indirect price- 
cutting war with the same damaging results as 
those which arise out of direct price-cutting. 
Hence even though the particular violation here 
involved is not in itself causing immediate dam- 
age of serious proportions, the obvious conse- 
quences that will result from.a denial of 
injunctive relief warrant the restraining of this 
practice. 

The majority stresses the fact that appellee 
would have to discontinue the issuance of trad- 
ing stamps and that this would be highly detri- 
‘mental to its business. While it is true that 
‘equity will frequently refuse to grant an in- 
Junction where it will harm a defendant more 
than it will benefit a plaintiff, that principle can 
have no application here. The legal theory upon 
which section 2 of the Act is based is that 
selling below the stipulated price constitutes an 
interference with the producer’s property rights 
iwhich may properly be made tortious: Old Dear- 
‘born Distributing Co. v. Seagram Distillers 
‘Corp., supra. In Sullivan v. Steel Co., 208 Pa. 
S40 eethiss Courts said. (pie 555) .-Asito the 
principle invoked, that a chancellor will refuse 
to enjoin when greater injury will result from 
granting than from refusing an injunction, it is 


enough to observe that it has no application 
-where the act complained of is in itself as well 
as in its incidents tortious.’’ The majority fails 
to consider that appellee bought appellant’s 
goods for resale purposes with full knowledge 
‘of the price restriction and with full knowledge 
‘of the law which authorized that restriction. It 
was not obliged to buy, and as said by the 
United States Supreme Court in Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
supra, its ‘‘voluntary acquisition of the property 
‘with such knowledge carried with it, upon every 
principle of fair dealing, assent to the protec- 
tive restriction, with consequent liability under 
#2 of the law by which such acquisition was 
conditioned.’’ If the relief accorded by the Act 
is to be denied merely because it is profitable for 
a retailer to violate its mandatory provisions, 
‘certainly the Act is rendered nugatory. 


The court below stressed the fact that several 
states, whose original fair trade acts were simi- 
lar to our own, passed subsequent legislation 
expressly prohibiting the use of trade stamps. 
From this fact it is argued that our Act as it 
now stands was not intended to include the 
practice of giving trading stamps. I cannot 
agree that the passage of such legislation mani- 
fests an ambiguity in the acts as originally 
drawn. On the contrary this action shows that 
the legislatures in those states in enacting fair 
trade laws had in mind the abolition of the 
very practice which the majority opinion sanc- 
tions. In order to make certain that the courts 
would not adopt an interpretation, as does the 
majority in this case, which defeats the very 
purpose of the legislation, those states saw fit 
to add a provision to clarify what some might 
have thought ambiguous and to insure an inter- 
pretation consistent with the ends which the 
legislature sought to achieve. As said by Mr. 
Justice Holmes in United States v. Sischo, 262 
U.-S. 165, 169: ‘‘There is no canon against 
making explicit what is implied and adding a 
little emphasis to the endeavors to make the 
proposition broad.’’ The Fair Trade Law seeks 
to prohibit all forms of price-cutting. Those 
legislatures which enacted amendments have 
precluded the courts of those states from inter- 
preting their statutes in such a manner as to 
prevent the acts from having their intended 
effect. Such action should have had strong 
weight in persuading this court to interpret our 
act to carry out its desired purpose. 


If the Fair Traae Act is construed to permit 
price rebating through the indirect instrumen- 
tality of trading stamps and other similar meth- 
ods, it is only a question of time until practices 
of that sort will result in rendering the Act 
worthless. I would therefore reverse the decree 
of the court below and enjoin appellee from 
continuing a practice which in my judgment 
constitutes a flagrant violation of the Fair Trade 
Act. 


The Cu1eF Justice joins in this dissent. 
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[Operations of Appellant] 


Appellant, among other activities en- 
gaged in the manufacture and sale of ice, 


operating one of its plants in Clinton, Hick- 
man County. It sells its products to 
wholesale dealers and peddlers, who in 
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turn sell at retail in the town, neighboring 
towns and adjacent territory. Appellee 
operated a plant in Bardwell, Carlisle 
County, and since 1927 had been selling its 
output in Bardwell; Wickliffe, in Ballard 
County, and neighboring towns where it 
had -established a trade. 


[Prices of Commodity] 


It appears from the record that the usual 
customary neighborhood price for ice, at 
wholesale, delivered at the plant was $4.00 
per ton. In lesser.quantities, 40¢ per cwt. 
when delivered. . One Cosby was selling 
ice in Bardwell and vicinity prior to and 
in 1935 and 1936. He was.a retailer and 
peddler. In 1933 the mayor of the town 
complained that the*price of ice was too 
high. Cosby was paying as he says, sixty 
and seventy cents per cwt. Some arrange- 
ment was made whereby Cosby was en- 
abled to sell at forty and fifty cents per cwt. 


[Contract with Distributor] 


Appellee was a competitor, selling in 
Bardwell and vicinity; in some neighboring 
villages in the same and adjoining counties. 
Cosby prior to 1936, did not buy ice from 
either appellant or appellee. The mayor 
loaned him an old hearse, which he rigged 
up as a truck, and he hauled his wares from 
a Paducah plant. In March 1936 Cosby 
entered into a written contract with appel-, 
lant whereby it was to sell him ice during 
the year 1936, at the plant for the sum of 
$2.50 per ton. The only conditions in the 
contract were that he should sell in certain 
territory, and was to purchase in sufficient 
quantities to supply his customers. 


[Price Cutting] 


In the latter part of 1935, and the early 
part of 1936, Cosby sold his ice at 40¢ per 


cwt, which appears to have been the price 
maintained by appellee. Early in the 1936 
season Cosby learned that Hayden, who 
was dealing in appellee’s product, had re- 
duced his price to 30¢ per cwt. Cosby 
approached Hayden, who told him he was 
selling “third grade” ice at 20¢. Cosby 
then reduced his price to 30¢ per cwt, and 
this price was maintained until the contract 
with appellant expired in December 1936. 


[Proceedings mn Court Below] 


As a result appellee claims that he lost 
many of his former customers in the terri- 
tory theretofore served by it and Cosby; 
that in 1936 he suffered a loss in profits, all 
due to the activities of Cosby and the 
appellant. In July 1936, before the season 
closed, -pellee filed his petition (later 
transferred to the equity docket) in which 
he plead substantially the facts above set 
out, and others. The petition in form and 
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substance was sufficient to entitle him to 
the relief sought, damages in treble of 
$3,000.00, the amount of alleged actual 
monetary loss, and an injunction against 
appellant. It was alleged that the acts of 
appellant were performed for the purpose 
of driving appellee out of business. 


[Contentions of Appellee] 


Appellee denied the allegations of the 
petition and asserted that its sale to Cosby 
was in good faith, and in order to meet 
competition from another point; that it was 
in no wise responsible for Cosby’s retail 
sales. It plead that its sale to Cosby in 
March, 1936, was by written contract en- 
tered’ into prior to the effective date of 
Chapter 190, Acts of the General'Assembly, 
regular 1936 session. (Now sections 4748i-1 
et seq. 1936 Ky. Stats.). That the law was 
enacted in February 1936, and did not be- 
come operative until May 16, 1936, and it 
is plead and argued, that to apply the pro- 
visions of the Act to this sale would be in 
violation of both federal and state consti- 
tutions, which prohibit the passing of any 
law interfering with the freedom of con- 
tracts. An amended answer was filed, but 
it in no sense made affirmative defensive 
plea. 


[Holding of Court Below] 


A reply denied the affirmative allegations 
of the answer and plead that if the court 
should hold that the arrangement between 
appellant and Cosby constituted him an 
independent dealer, then such sales at $2.50 
per ton was below production cost during 
the year 1936, and likewise below the price 
at which appellant sold ice to other in- 
dependent dealers; that these acts in vio- 
lation of law, contributed to bring about his 
injuries. The issues were completed by ap- 
pellant’s rejoinder. Proof was taken and 
upon submission the court adjudged sub- 
stantially as follows: 


[Constitutionality of Unfair Practices Act] 


That the Act of 1936, Chapter 129-a, 
Kentucky Statutes, is a valid legislative 
enactment, and not violative of any provi- 
sion of the state or federal constitution. 
The court found that previous to, and at 
the time of the passage of the Act, appellee 
was engaged in distributing ice in Bardwell, 
Wickliffe and adjacent territory, and that 
defendant was not then so engaged; the 
established and customary prices for ice 
were S0¢ per cwt., delivered, and 40¢ pen 
ewt. at platform. 

Appellant was engaged in the manufac- 
ture and sale of ice at Clinton, where the 
established prices were $4.00 per ton to 
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dealers and peddlers at platform and 50¢ 
delivered at retail. The court then says: 

“It is therefore found and adjudged that by 
‘selling ice’ during the season of. 1936 ‘to H. E. 
Cosby at $2.50 per ton, to be sold and delivered 
in the towns * * * and permitting the resale by 
Cosby at prices below those therefore estab- 
lished,’ appellant has violated the provisions of 
said Act, and that as a direct and proximate 
result of such violation the plaintiff has sus- 
tained actual damages amounting to $688.00, 
and is entitled to recover of defendant under 
the provisions of said act the sum of $2064.00’’ 
which was adjudged. 

The court also, 

“Perpetually enjoined appellant from selling 
or delivering, or permitting to be sold or deliv- 
ered in (the towns named) ice manufactured or 
sold by it at a price below the reasonable cost 
of production and a legitimate profit at the deal- 
ers place of business, and that delivered to 
customers by retail—and is further enjoined 
from unfair and discriminatory practices by 
which fair and honest competition is destroyed 
or prevented.”’ 


[Nature of Appeals] 


From the judgment defendant has ap- 
pealed and appellee is cross-appealing on 
the ground of inadequacy of damages and 
because the injunction is not sufficiently 
restrictive. 


[Provisions of Act] 


Turning now to the Act, we find that it 
prohibits the sale or furnishing of any 
commodity at a lower rate in the same, or 
in one territory than in another. In a 
separate section the sale or distribution of 
commodities at less than cost of production 
or replacement is prohibited. As indicated 
by the chancellor, a violation of the terms 
of the Act visits upon the offender treble 
the amount of actual damage suffered. 
Injunctive relief is also provided. The Act 
provides also that the offender, in addi- 
tion to the damages in treble, and an order 
restraining, may upon conviction be fined 
or imprisoned, or both. Upon a third con- 
viction of violating any of the denounced 
Acts, offender may, under quo warranto 
proceedings by the Attorney General, be 
barred from engaging in business forever, 
or for a lesser period, in the discretion of 
the court. The Act is not “sans teeth.” 


[Nature of Intent] 


There is one provision of the Act to 
which the court did not advert in his opin- 
ion or judgment. The statute clearly makes 
the offender responsible in damages, and 
subject to injunction only if the acts 
denounced be committed “with the intent 
to destroy competition of any regular dealer 
in such commodity.” The court did not 


find, or if he did it was not so stated, that 
appellant’s acts were committed for the 
purpose above mentioned. The intent, as 
we read the statute, must exist in a case 
of cutting prices, as well as in selling be- 
low cost of production. 

Another provision is to the effect that 
“this act shall not be construed to prohibit 
the meeting in good faith of a competjtive 
rate.” When the chancellor apparently en- 
joined appellant from selling in the territory 
named” at a price below the reasonable 
cost of production and a legitimate profit 
at the dealer’s place of business,” he did 
not express the opinion that appellant (or 
Cosby) had sold ice at less than production 
cost, plus reasonable profit, or if so it was, 
for the ulterior purpose of destroying com- 
petition. 


[Limitations upon Injunctive Relief] 


The writ of injunction is recognized by 
all courts as being one of extraordinary 
remedy. It cannot, nor should it be em- 
ployed except in cases of urgent necessity, 
and the right to the relief and the necessity 
must be clearly shown before relief under 
such writ is granted. ’ 


[Construction of Similar Statutes] 


The Act in question is apparently copied 
word for word from a California Act. The 
validity of the California law has been be- 
fore both the Superior and Supreme Courts 
of that State. Balzer v. Caler, 82 Pac. 2; 
Wholesale Tobacco Dealers v. National 
C. & T. Company, 82 Pac. 19; (both Superior 
Court decisions) the latter case was before 
the Supreme Court, the opinion reported 
in 118 A. L. R. 486. In these cases it was 
made manifest that the gist of the in- 
jurious acts was the intent to break down 
or destroy competition. In the Balzer case 
the court, after pointing out that the in- 
junction was sought on several alleged 
grounds, said: 

“Demurrers to each count were overruled. 
The defendant answered admitting the offers 
and sales at less than his invoice or replacement 
cost, but he denied that these acts were per- 
formed with the intent to injure competitors or 
destroying competition, alleging, in this connec- 
tion, that he offered for sale and sold the goods 
for less than cost for the sole purposes of meet- 
ing the competition of other merchants and of 
advertising and stimulating his own business. 

“Upon a trial of the cause,. upon admittedly 
competent evidence, the trial court found that 
although defendant admittedly sold -certain 
articles below cost there acts were not per- 
formed for the purposes of injuring competitors 
and destroying competition. 

“This last mentioned finding, based as it is 
upon substantial competent evidence makes it 
unnecessary to pass upon the constitutionality 
of the Unfair-Practices Act as applied to the 


facts of this case. 
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“It was held in the Wholesale Tobacco Deal- 
ers Bureau v. National Candy and Tobacco Com- 
pany Case, supra, that under section 3 of the act 
sales below cost are only prohibited when en- 
gaged in with the intent to injure competitors 
and to lessen competition. Under this ruling, 
obviously, the first and third causes of action fail 
to state a cause of action.”’ 

A case involving a similar act was before 
the Tennessee Supreme Court recently, Rust 
v. Griggs, 113 S. W. 733. The exact ques- 
tion was not discussed in that case, because 
the Act provided that sales made in a man- 
ner and under certain circumstances pro- 
hibited should be prima facie evidence of the 
fact that a sale had been made in violation 
of provision of the Act. The Act here in 
question does not contain the “presumption 
of guilt” clause, hence the court could not 
presume that the acts alleged to have been 
done, were so done for destructive pur- 
poses. Even had the Act contained such 
provision, it is tnder our rules of pro- 
cedure only such presumptive proof as may 
be rebutted by competent evidence. 


[Evidence of Intent] 


Intent is easily asserted, but is difficult 
to prove or disprove, but the burden here 
was not cast on appellant to disprove. It 
is true that from all the facts the court, 
or jury, has a right to indulge the belief 
that proven facts created a presumption of 
intent. However, in this case, as we read 
the evidence; the appellant made it clear 
that such of its acts as were charged to 
be reprehensible, were not done for de- 
structive purposes but in good faith to 
meet actual or anticipated competition. The 
fact that when.-Cosby’s contract ended ap- 
pellant refused to renew it or to sell him 
ice at less than $4.00 per ton, was evidence 
of its good faith and intention not to vio- 
late a statute. Compare the Tobacco Com- 
pany case, 92 P. 3 (7) where it was admitted 
that sales were made in violation of the 
Act for the purpose of driving out com- 
petition. 


[Statutory Provision] 


Section 4748h-5, Kentucky Statutes, 1936, 
lends weight to our view of the meaning of 
the Act. It provides that 
“in any injunction proceeding or in the prosecu- 
tion of any person, officer, director or agent, it 
shall be sufficient to allege and prove intent of 
the person, firm or corporation for whom or 
which he acts.”’ 


In other words, if the injunction is sought 
against an agent or officer, in order to 
enjoin or convict such agent or officer, it 
is sufficient to prove the intent of the prin- 
cipal. 
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[Intent of Principle Emphasized] 


Thus it will be seen that intent of the 
principal is the essential element. Without 
discussion at length, whether or not this 
is sound in law, we say that it is not in- 
volved here, since appellee did not proceed 
against Cosby, alleged agent of appellee. 
because as is explained, Cosby was not ir. 
a position to respond in damages. This 
fact, if true, would not prevent injunction. 
We note that an exact counterpart of this 
provision of our statute was condemned in 
the case of Great Atlantic and Pacific v. 
Ervin, 23 F. Supp. 70. 

Appellee insists that the contract with 
Cosby was but a subterfuge to defeat the’ 
intent and purpose of the law. This js an 
inference only, and was rebutted by com- 
petent testimony. Strangely the court 
found that the “sale” of ice to Cosby at 
the reduced rate was a violation of the act. 
Also that the “permitting” of Cosby to cut 
prices in his territory was another viola- 
tion. Thus we find the court condemning 
a “sale” and at the same time condemning 
Cosby’s acts because permitted by appellant. 


[No Agency Relation] 


As we view the contract we are com- 
pelled to conclude that it was an outright 
contract of sale, and not one creating an 
agency. In this state of case the evil in 
Cosby’s acts cannot be attributed to ap- 
pellant on the grounds of an aider or 
abettor. It is true that the sale to Cosby 
was made in March 1936, after the Act was 
passed in February of the same year, but 
was made prior to the effective date of the 
Act, May 16, 1936. 


[Absence of Intent] 
The contract, unless it be subject to the 


criticism suggested by appellee, is, as we 


observe it, a legal one. Such proof as was 
introduced on the subject shows that there 
was no intention to avoid or circumvent the 
provisions of the Act. It shows that the 
agent making the contract did not know 
of the passage of the Act. 


[Evidence as to Low-Price Sales] 


It is admitted by appellant that it sold 
ice to Cosby during the 1936 season at 
$2.50 per ton at its plant. Cosby admits 
that he sold at 30¢ per cwt. in his (and 
appellee’s) territory. Cosby did this to 
meet a cut in price by appellee. This is 
not denied; Hayden its dealer, was not in- 
troduced. As to the sale by appellant to 
Cosby at a price admitted to be lower than 
that charged other dealers and peddlers, 
but not at less than cost of producing, as 
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Kentucky Utilities Co. v. Carlisle Ice Co., 


the proof shows, a fair and reasonable ex- 
planation is given by appellant and cor- 
roborated by others, 

After the Mayor of Bardwell had warned 
Cosby that ice should be sold cheaper, the 
arrangement hereinbefore mentioned was. 
made. Early in 1936 a plant at Paducah 
had installed machinery which permitted it 
to increase its daily output. It was looking 
for an outlet and made it known to Cosby 
that it would sell him ice at $2.50 per ton 
at the plant. Harbesty, the distributor for 
appellant, heard of this proposal and ap- 
-proached Cosby to sell him ice. He first 
made him a proposition to sell at $4.00 per 
ton on a downward sliding scale. Cosby 
was attracted by the Paducah proposal and 
held out until Harbesty agreed to sell on 
the $2.50 per ton contract. This proof is 
borne out by several witnesses, and there 
is no convincing proof to the contrary. We 
need not again refer to Cosby’s sales by 
retail, since we have concluded that appel- 
lant was not responsible for his acts. 


[Act Not Retroactive] 


The case may be, and is determined on 
the principle of law as applied to the facts 
in respect of the sale to Cosby in the man- 
ner detailed. If the contract was otherwise 
valid and it was, then the appellant had the 


to: and did take effect prospectively and 
not retroactively, could not reach and 
condemn this sale. 


[Constitutional Safeguards] 


As we have pointed out, the statute in 
question is a severe and harsh one. The 
universal rule is that such statutes should 
not be given retroactive effect, unless the 
intent that it shall so operate is made plain 
by the statute itself. No statute carrying 
penalties and prescribing severe rules for 
the conduct of the citizen, is ever extended 
iby implication. The statute under con- 
sideration is not a remedial or curative one, 
sbut one passed under the police power of 
he commonwealth to meet what the legis- 
ature no doubt thought was a practice 
inimical to the general welfare of the public. 
‘Neither necessity for its passage, nor its 
‘passage, sweep aside the provisions of the. 


state_and federal constitutions, which pro- 
tect the right of citizens to legitimately 
contract. 

“Any law which changes the intention and 
legal effect of the original parties, giving to one 
greater or the other the less benefit in the con- 
tract, impairs its obligations. The extent of the 
change is immaterial. Any deviation from its 
terms * * * imposing conditions not included in 
the contract, or dispensing with the performance, 
of those that are included, however small and 
unimportant they may appear to be in their 
effect impairs the obligation of the contract. 
The legislature may regulate the remedy and 
methods of proc€dure under a past as well asa 
future contract, but it cannot impose new re- 
strictions upon the enforcement of a past con- 
tract so as to lessen its value and benefit to 
either party. O’Connor v. Hartford Accident 
and Indemnity Company, 97 Conn. 9, 115 A. 115. 

“A legislative act will not be permitted, even 
if an attempt to do so is disclosed, to operate 
retroactively where it will have the effect to 
invalidate or impair the obligation of contracts 
or interfere with vested rights.’’ Travelers’ In- 
surance Company v. Ohler, 227 N. W. 449; 
Cooley Const. Lim. 8th Ed. 771; R. C. L. Vol. 6, 
p. 362; Dunlap v. Littell, 200 Ky. 595, 255 S. W. 
280. 


[Proof of Damage] 


We need not discuss other points urged, 
but we are much impressed with the con- 
tention of appellant that appellee failed in 
proof to show sufficiently that it had suf- 
fered any actual damage or loss in 1936. 
The proof offered was of a very unsatisfac- 
tory nature. 


[Validity of Act Not Determined] 


In reaching our conclusion we have not 
brought under consideration the pleaded 
challenge of appellant to the Act as a whole. 
Its efforts toward endeavoring to show un- 
constitutionality were chiefly, if not wholly, 
directed toward showing that the Act, it 
applied to the sale by appellant, was con- 
trary to the provisions of the Constitutions 
pointed out. We agree with its contention, 
and this conclusion obviates the necessity 
of looking to the validity of the Act in its 
entirety, a matter upon which we express 
no opinion. 


[Conclusion] 


For the reason stated, supra, the judg- 
ment is affirmed on the cross-appeal and 
reversed on the appeal, with directions to 
set aside the same and enter one dismissing 
appellee’s petition. 
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‘ants, v. Charles H. March, Garland S. Ferguson, Jr., Edwin L. Davis, et al., Appellees. 


United States Court of Appeals for the District of Columbia. Decided June 26, 1939. 
Appeal from the United States District Court for the District of Columbia. 


Sec. 5 of the Federal Trade Commission Act is not impliedly repealed by the 1938 
amendment of the statute where substantial and efficient remedies are afforded under the 
Act as amended; and no change in the powers of the Commission to carry on its adminis- 
trative functions is effected by the amendment, which is declaredly applicable to pending 


enforcement proceedings. 


_ Affirming the decision of the United States District Court for the District of Colum- 
bia, denying injunctive restraint against proceedings under FTC Complaint No. 3143. 


August H. Moran and Sylvia D. Kessler, both of Washingion, D. C., for appellants. 
Martin A. Morrison and P. B. Morehouse, both of Washington, D. C., for appellees. 
Before GrONER, C. J., and MILLER and Rut ence, JJ. 


[Statement of the Case] 


Groner, C. J.: Appellants are citizens of 
the United States and residents of the State 
of Illinois, and, as co-partners under the 
trade names of Dr. Ritholz Optical Com- 
pany and National Optical Stores Company, 
are engaged in offering for sale and selling 
optical goods in several states. In the lat- 
ter part of 1937 the Federal Trade Commis- 
sion issued a complaint, charging appellants 
with unfair methods of competition in com- 
merce in violation of Sec. 5 of the Federal 
Trade Commission Act.* Appellants ap- 
peared and answered, denying the charge. 
The cause was docketed as Commission 
No. 3143 and referred to an examiner, but 
prior to the conclusion of the hearings 
appellants brought suit in the District 
Court for an injunction to restrain tie 
Commission from further prosecuting the 
complaint and from holding any hearing 
and taking any further testimony or eyvi- 
dence in relation thereto. The bill alleges 
that, since the issuance of the complaint, 
the Act of September 26, 1914, known as 
the “Federal Trade Commission Act”, and 
particularly Sec. 5 thereof, has been amended 
by an act of Congress approved March 21, 
19387; that the amendment substitutes for 
Sec. 5 of the original act an entirely new 
section, which creates “new rights, obliga- 
tions, liabilities, powers, penalties, and 
other changes of a substantive nature’; 
that the amendment is repugnant to, is in 
irreconcilable conflict with, and supersedes 


and repeals former Sec. 5 of the Act, as the. 


result of which the Commission is proceed- 
ing under a void statute. The Commission 
appeared and moved to dismiss the bill on 
sundry grounds.’ The District Court sus- 
tained the motion to dismiss and found as 


a conclusion of law that Sec. 5 of the 1914 
Act had not been repealed by Sec. 5 of the 
1938 Act and also that the court was with- 
out jurisdiction since there was an adequate 
remedy at law by appeal from the decision’ 
of the Commission. 


[Amendment of Act] 


Passing by for the moment the objection! 
to the lower court’s jurisdiction to grant 
equitable relief, we come to the principal 
question raised by the bill: Did the amend- 
ment of Sec. 5 of the Federal Trade Com- 
mission Act of 1914 repeal former Sec. 5 
so as to terminate the Commission’s authority 
to proceed against persons for unfair 
competition occurring before the date of: 
amendment? The original Sec. 5 wasi 


‘enacted to prevent unfair methods of com- 


petition in interstate commerce, and the. 
Commission was authorized to institute 
proceedings to prevent such acts whenever, 
the public interest demanded. After due, 
notice and hearing, if the unfair method of 
competition was found to exist, the Com-; 
mission was authorized to issue a cease and| 
desist order; and, if the person against 
whom it was issued neglected to obey the 
order, the Commission might apply to a 
Court of Appeals to enforce it or on the 


case the order of the court becomes final 
In other words, whereas under the original 


1Act of Sept. 26,, 1914, 38 Stat. 
amended; 15 U. S. C.'A. 41, et seq.; 4 
Tit. 15, secs. 41 et seq. 
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section the initiative for making the order 
effective in the event of recalcitrancy was 
placed on the Commission, under the 
amendment the order becomes effective 
within sixty days unless petition for judicial 
review is filed by the respondent within 
that time. And by Sec. 5(a) of the amend- 
ing Act, if the cease and desist order was 
served prior to the amendment, the sixty- 
day period begins to run as of the date of 
the enactment. The only other change of 


any moment is in authorizing a civil action 


in the name of the United States for the 
recovery of a civil penalty for disobedience 
of the final order. Except in the latter 
respect, the changes are wholly procedural, 
but in substituting a penalty for violation of 
an order in place of a contempt proceeding, 
appellants say that the amendment is illegal 
as to previous offenses, and in that view the 
presumption should be indulged that Con- 
gress intended a complete repeal. 


[No Implied Repeal] 


But we think this is not the case. The 
amending act contains no words of repeal, 
and if Sec. 5 of the original act was re- 
pealed it was by implication only. In Posadas 
v. National City Bank, 296 U. S. 497, 503, the 
Supreme Court said that there are two 
categories of repeals by implication—one, 
where provisions in the two acts are in 
irreconcilable conflict, and the other, where 
the later act covers the whole subject of 
the earlier one and is clearly intended as 
a substitute. In .that case the National 
City Bank of New York in 1930 had estab- 
lished branches at Manila and Cebu in the 
Philippine Islands under the provisions of 
Sec. 25 of the Federal Reserve Act of 
December 23, 1913. In 1931 the Philippine 
Government levied a tax on branch banks 
not permitted by R. S. 5219. The bank 
paid and sued to recover, and the Philippine 
defense was that legislation subsequent to 
the passage of the Federal Reserve Act 
destroyed the immunity claimed by the 
bank under the statute. The new legisla- 
tion amended Sec. 25 but retained the power 
of national banks to establish branches in 
United States dependencies. There, as here, 
it was claimed that the effect of the amend- 
ment was to repeal the prior provisions of 
the act. But the court held that such parts 
of the original Sec. 25 as were copied into 
the amended act were not thereby repealed 
and immediately re-enacted, but continued, 
uninterruptedly, to be the law after the 
amendment precisely as they were before. 
The decision is particularly apposite in its 
statement and reiteration of the rule that 
whether a statute is repealed by a later one, 
on the ground of repugnancy or substitu- 


215 U.S.C. A. 715, et sed., 4 F.C. A. Tit. 15, 
sec. 715, et seq. 
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tion, is a question of legislative intent and 
that, where powers or directions under sev- 
eral acts are such as may well exist to- 
gether, an implication of repeal cannot be 
allowed. The intent of the legislature to 
repeal must be clear and manifest. In the 
still more recent case of United States v. 
Powers, et al., — U. S. — (decided May 15; 
1939), a similar question arose as the result 
of an act extending the life of the Connally 
Hot Oil Act.? That act by its terms expired 
June 16, 1937, but on June 14, 1937, Con- 
gress amended this section of the act by 
striking out “June 16, 1937” and inserting 
“June 30, 1939”, and the question was whether 
violations of the act committed prior to 
June 16, 1937, might be prosecuted under an 
indictment returned subsequent thereto. 
The court held that the act had never 
ceased to be in effect and that the amend- 
ment, unless it was apparent that Congress 
intended it should have this effect, should 
not be held to condone offenses committed 
prior to its passage. 


[Repeal Not Presumed] 


The original Federal Trade Commission 
Act consisted of eleven sections. The act 
of 1938 amends Sec. 4 by the addition of 
certain “definitions”, and Sec. 5 in the re- 
spects already mentioned, and adds several 
new sections not material here. It leaves 
unchanged the Commission’s authority to 
prevent unfair methods of competition. 
Only the procedure after the issuance of 
an order by the Commission is. changed. 
Under the original procedure the initiative 
in requiring obedience to the order was 
placed on the Commission. Under the 
amendment the order is final within sixty 
days unless the respondent shall apply toa 
court for a judicial review; and, if it be 
conceded that the change is to place a 
greater burden on appellant and others in 
like situation, the answer is that no one has 
a vested right in any given mode of pro- 
cedure. Railroad Co. v. Grant, 98 U. S. 398, 
401; Gwin uv. United States, 184 U. S. 669, 
674; Crane v. Hahle, 258 U. S. 142, 147. So 
long as a substantial and efficient remedy 
remains or is provided, due process of law 
is not denied by a legislative change, and 
in this view it cannot be successfully con- 
tended that the change created by the 
amendment can be said to indicate or evince 
an intention of Congress by the amendment 
to repeal the original act. 

‘There is a presumption against a construction 
which would render a statute ineffective or 
inefficient or which would cause grave public 
injury or even inconvenience.’ We are unwilling 
to conclude that although the same acts con- 
tinue to be prohibited after June 16, 1937, as 
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Shaw’s;'Inc., v. Wilson-Jones Co. 


before, violations committed prior to that time 
will not be punishable thereafter. United States 
v. Powers, et al., supra. 


[Cases Distinguished] 


We have examined the’cases upon which 
counsel rely: King v. Cornell, 106 U.S. 395; 
United States v. Tynen, 11 Wall. 88; Chase 
v. United States, 256 U. S. 1; Hassett v. 
Welch, et al., 303 U. S. 303. But we think 
they are distinguishable. In each of the 
first three Congress had enacted a new 
statute, inconsistent with and covering the 
entire subject matter of the old. Since as 
to all of them there was no indication of 
continuity, a repeal was necessarily implied. 
In the Hassett case the question was whether 
an amendment covering new matter had 
any retrospective application. 


[Application of Amendments] 

Tn the case we have here, the act of Con- 
gress which constituted the Federal Trade 
Commission and defined its duties was 
changed by the amendment so as to enlarge 
the Commission’s field of operations and 
to revamp the procedure for enforcement 
of its orders. Both before and after the 
amendment the Commission had precisely 


the same power to issue complaints, to 
make findings, and to render a decision, 
and that is what appellants now ask us to 
restrain. The Commission is not seeking 
to penalize appellants for prior acts but, as 
we have seen, is carrying on an administra- 
tive proceeding which at most ‘can result 


‘in an order prospective in effect. The prior 


acts afford merely the occasion for the in- 
stitution of the proceedings. If we need 
any indication that it was the intent of 
Congress that the new method of enforce- 
ment is to apply to pending complaints, we 
have it in Sec. 5(a) of the amending act— 
that as to orders already issued the new 
sixty-day period for review is to date from 
the enactment. 


[Conclusion] 


In view of what we have already said, 
we find it unnecessary to consider the fur- 
ther question whether the bill should be 
dismissed because plaintiff has not exhausted 
the administrative provisions of the Act. 
On the ground stated we are of opinion the 
dismissal of the bill was correct and should 
be affirmed. 

Affirmed. 
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United States Circuit Court of Appeals, Third Circuit. 


Filed June 28, 1939. 


Appeal from United States District Court, Eastern District of Pennsylvania. 


Refusal of price quotations to a dealer by the manufacturer does not constitute pri¢e 
discrimination within the meaning of the Robinson-Patman Act amendment to the 
Clayton Act where the dealer is only a prospective purchaser rather than an actual vendee 
as contemplated by the statute; nor is the refusal an unfair practice within the purview 
of the Act by prior or possible future purchasers, neither of which presently brings goods 


into the flow of interstate commerce. 


Orr, Hall & Williams, Philadelphia, for appellant. 

Philip L. Leidy and John Sailer, Philadelphia, for appellee. 
Affirming (USDC, Pa.; 1939).26 F. Supp. 713. 

Before Biccs, Maris and Crarx, Circuit Judges. 


[Statement of Case] 


Biccs, Circuit Judge. Shaw’s, Inc., the 
appellant, a Pennsylvania corporation, filed 
suit in the court below against Wilson- 
Jones Company, the appellee, a Massachus- 
etts corporation, and sought treble damages 
pursuant to the provisions of Section 4 of 
the Clayton Act, 38 Stat. 731 (15 U.S.C. A. 
5). In its complaint the appellant alleges 
that the appellee unlawfully discriminated 
in price against the appellant in violation 
of the provisions of Section 2 (a) of the 
Clayton Act, 38 Stat. 730, as amended by 
the Robinson-Patman Act, 49 Stat. 1526 
(USMS BE Ave 35 (a): 
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[Appeal from Denial of Dismissal] 


The appellee filed a motion to dismiss 
the complaint alleging that it fails to state 
a cause of action. The court below entered 
its decree dismissing the complaint. The 
appeal at bar is from this decree. 


[Price Quotations Refused] 


It appears from the complaint that the 
appellant sells supplies required for elec- 
tion purposes and that the appellee manu- 
factures such supplies and sells them to 
dealers only, the dealers reselling them to 
ultimate purchasers; that the appellant had 
purchased such supplies from the appellee 
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for three years prior to happening of the 
events complained of; that the appellant 
stated to the appellee its intentions to bid 
upon a contract to supply the Registration 
Commission of Philadelphia with certain 
materials required by the Commission; that 
the appellee repeatedly promised to give it 
information concerning prices of the ma- 
terials required. The complaint goes on 
to allege that the appellant repeatedly asked 
the appellee to quote such prices to the 
appellant; that despite the appellee’s prom- 
ises to quote such prices, five days prior 
to the day upon which bids were due to the 
Registration Commission the appellee no- 
tified the appellant that it would not quote 
the appellant prices and refused all infor- 
mation in such respect. The complaint 
then alleges that the appellee quoted a price 
‘to Dunlap.Company, a competitor of the 
appellant’s, and to this company only. 


[Alleged Discrimination] 


Specifically, paragraph 17 of the com- 
plaint alleges that 
‘‘* * * the defendant discriminated in price by 
refusing to give the same to the plaintiff and 
instead gave the price thereof to the plaintiff's 
competitor, Dunlap Company * * * exclusively. 
The discrimination by the defendant was pur- 
suant to a previously arranged plan for the 
‘purpose of preventing, injuring and destroying 
competition between Dunlap Company and the 
plaintiff or anyone else in. bidding for this 
‘equipment to be supplied to the Registration 
Commission of Philadelphia * * *.’’ 


[Alleged Destruction of Competition] 


The eighteenth paragraph of the com- 
-plaint alleges that, 
“As a result of the discrimination, plaintiff 
could not and did not make a bid, and the only 
bidder was the Dunlap Company above men- 
tioned. This discrimination prevented, injured 
and destroyed competition between plaintiff and 
Dunlap Company. The discrimination enabled 
Dunlap Company to be the only and successful 
bidder at prices considerably more than had 
been charged corresponding public bodies of 
this territory, including the counties of Alle- 
gheny and Montgomery at or about the same 
time, for similar comparable equipment.”’ 


Paragraph 20 of the complaint alleges 
that the result of the discrimination prac- 
ticed by the appellee 


‘‘# * * was to substantially lessen competition 
and to tend to create a monopoly in the articles 
of commerce in question * * *.’’ 


Paragraph 22 of the complaint alleges 
that 
“Had the price been given plaintiff which was 
given to Dunlap Company by the defendant, and 
had the plaintiff been awarded the entire con- 
tract by the Registration Commission, plaintiff 
would have bought said material from the de- 
fendant by suitable contract of sale, which 
would have been entered into between the 
parties, but said price not having been given by 


defendant to plaintiff, plaintiff coula not bid 
on the commodities nor buy nor receive them. 
in cs commerce from defendant, and was 
discriminated against in that plaintiff lost its 
chance to do so in response to the advertisement 
of the said Commission.” 


Paragraph 23 alleged that there was a 
substantial lessening of competition and 
“". . a tendency to create a monopoly” 
as a result of the appellant’s conduct “both 
generally and with respect to this plain- 
tiff’, thereby destroying and _ preventing 
competition between the appellant and its 
competitor, the Dunlap Company, and that 
this conduct of the appellee created a mo- 
nopoly. 


[Treble Damages Sought] 


The complaint states that by reason of 
the foregoing, the appellant was prevented 
from making a profit and is entitled to 
damages treble the amount thereof. 


As to the Law 


The portions of Section 2 (a) of the 
Clayton Act, as amended, (15 U. S. C. A. 
13 (a)) immediately pertinent to the issues 
presented, provide that, 


“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
either directly or indirectly to discriminate in 
price between different purchasers of commodi- 
ties of like grade and quality, * * * where either 
or any of the purchases involved in such dis- 
crimination are in commerce, where such com- 
modities are sold for use, consumption, or resale 
within the United States * * * where the effect. 
of such discrimination may be to substantially 
lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, 
or prevent competition with any person who. 
eithér grants or knowingly receives the benefit 
of such discrimination, or with customers of 
either of them * * '* provided * * * That 
nothing herein contained shall prevent persons 
engaged in selling goods, wares, or merchandise, 
in commerce from selecting their own customers 
in bona fide transactions and not in restraint of 
trade tine 


We have italicized those parts of the 
language quoted which were embodied in 
Section 2 (a) by the Robinson-Patman 
Act of June 19, 1936, 49 Stat. 1526. 


[Effect of Amendment] 


Five other subsections were added by 
the amendment referred to. One of these, 
subsection (2), provides that 

“Tt shall be unlawful for any person to dls- 
criminate in favor of one purchaser against 
another purchaser or purchasers of a commodity 
bought for resale, with or without processing, 
by contracting to furnish or furnishing, or by 
contributing to the furnishing of, any services 
or facilities connected with the processing, 
handling, sale, or offering. for sale of such 
commodity so purchased upon terms not ac- 
corded to all purchasers on proportionally equal’ 


terms.”’ 
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[No Discrimination against Prospective 
Purchaser] 


We are concerned with only one ques- 
tion. Has the appellant stated a cause of 
action against the appellee? The appellant 
contends that the appellee has discrimi- 
nated “in price’ between different pur- 
chasers because the appellant refused to 
quote prices. The phrase “to discriminate 
in price,” employed in Section 2 (a) con- 
sidered by itself. and entirely out of its 
context, might be deemed to include a re- 
fusal to offer a price to a customer upon 
goods which the latter desired to offer for 
resale. Such a conclusion is insupportable, 
however, after consideration of other lan- 
guage of the section. The discrimination 
in price referred to must be practiced “be- 
tween different purchasers.” Therefore at 
least two purchases must have taken place. 
The term purchaser means simply one who 
purchases, a buyer, a vendee. It does not 
mean one who seeks to purchase, a person 
who goes into the market-place for the 
purpose of purchasing. In other words, it 
does not mean a prospective purchaser, or 
one who wishes to purchase, as the appel- 
lant contends. 


[Past Purchasing Relations Immaterial] 


The appellant in its brief lays emphasis 
upon the fact that the appellee had sold 
supplies to it in the past and had promised 
to quote prices so that the appellant might 
bid upon Registration Commission con- 
tract. In short, the appellant contends 
that it was a customer of the appellee’s and 
therefore a purchaser. Section (2) of the 
Act was designed, however, to prevent in- 
terference with the current of commerce. 
For the provisions of the Section to be 
operative, goods or commodities must be 
in the flow of commerce, or services must 
have been rendered or have been contracted 
to be rendered in connection with goods 
or commodities so placed. We may sur- 
mise that if the goods or commodities are 
not wholly within that flow, they at least 
must be touched by it, affected by it, so to 
speak. This we think to be the limitation 
imposed by Congress. Past purchases or 
conversations in respect to possible future 
purchases are insufficient. 

The words employed in the section con- 
firm this ruling. As we have stated, sub- 
section (a) uses the term “purchaser.” It 
speaks also of “commodities . . . sold for 


use... or resale,” and of “sale” of com- 
medities. The term “customers” is used 
but once and then only in the excepting 
proviso of the subsection which serves to 
prescribe a limitation upon the application 
of the Act. Again subsection (b) of Sec- 
tion (2) sets forth a rule of proof when it 
shall have been alleged that there has been 
discrimination in price or services or facili- 
ties “furnished.” Subsection (c) treats of 
the payment or acceptance of commissions, 
brokerage or other compensation rendered 
in connection “with the sale or purchase 
of goods.” Subsection (d) relates to pay- 
ment for services or facilities for process- 
ing or “sale” in respect to services or 
facilities “furnished.” Subsection (e) re- 
lates to furnishing services or facilities for 
processing -or handling, and uses the 
phrase, commodities “bought” for resale. 


[Cause of Action Not Established] 


In the light of the foregoing we think 
that it is clear that the appellant has not 
alleged such facts as would constitute a 
cause of action under the provisions of 
Section 2 (a). Since no goods or commodi- 
ties were offered to the appellant, the terms 
of the subsection are not met. The Act 
does not compel a seller of commodities to 
offer them to all persons who may wish to 
bid upon a contract to resell them to a 
third party. The discrimination in price 
prohibited by the subsection is discrimina- 
tion.in respect to commodities sold to pur- 
chasers. 

The course of conduct exhibited by the 
appellee is not to be commended as exhibit- 
ing sound commercial practices, but this 
conduct is not within the prohibition of 
subsection (a). 

Nor has the appellant stated a cause of 
action under subsection (e) for the reasons 
which we have heretofore stated. 


[Rejection of Customers Not Considered] 


_ In view of what we have said we deem 
it unnecessary to discuss the proviso con- 
tained in subsection (a) which the appellee 
contends gives it the right to reject cus- 
tomers as at common law, or to pass upon 
the question of damages presented by the 
pleadings. 


[Conclusion] 


The judgment of the court below is af- 
firmed. 
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[55,231] Rambusch Decorating Company, Complainant-Respondent, v. 


The 


Brotherhood of Painters, Decorators and Paperhangers of America and Edward Acker- 


ley, Defendants-Appellants. 


United States Circuit Court of Appeals, Second Circuit. Filed June 19, 1939. 
Appeal from a decree of the District Court of the United States for the Southern 


District of New York. 


Action by the Rambusch Decorating Company against The Brotherhood of Painters, 
Decorators and Paperhangers of America and another for a declaratory judgment with 


respect to a certain provision of the defendant Brotherhood’s constitution. 


From a 


decree for the complainant, defendants appeal. Reversed. 


Anti-trust Laws.—A provision of the constitution of a union, which union executed 
a closed shop contract with an employer, requiring the payment to all employees, local 
or non-local, of the higher wage, whichever it may be, of either the employer’s home 
or the place of work, does not offend the federal anti-trust laws. 


A. E. Robert Friedman, of New York City, for respondent. 


Walter R. Hart, of New York City (Daniel A. Dorsey, Louis Timberg, and Rubin 
Mazel, all of New York City, on the brief) for appellants. 


Before SWAN, CHASE, and CLARK, Circuit Judges. 


[Statement of the Case] 


CLARK, Circuit Judge: This contro- 
versy involves the meaning and validity 
of a certain provision of the defendant 
Brotherhood’s constitution, which governs 
the labor relations of the plaintiff employer 
with the defendant union, that on a job by 
a non-local contractor the shorter work 
day and higher rate of wages of either the 
contractor’s home or the location of the 
work shall prevail. The complainant sought 
a declaratory iudgment that this provision, 
if construed to require a contractor who 
comes from a district where wages higher 
than those paid locally prevail thus to pay 
higher wages than do the local contractors, 
was discriminatory and in violation of the 
anti-trust laws. The order below adopted 
the contention of the complainant, held 
this provision void, as in unlawful restraint 
of interstate trade, and declared that the 
complainant was required to pay members 
of the defendant Brotherhood only the rate 
of wages prevailing in the locality where 
the complainant was engaged in the per- 
formance of work. From this order the 
defendants, the Brotherhood and Ackerley, 
its general vice-president, have appealed. 


[Facts] 


The complainant is engaged in the busi- 
ness of producing murals on canvas and 
manufacturing decorative leaded art glass 
in its New York studios and shipping its 
product to various parts of the United 
States, where it is finished and hung and 
installed. The Brotherhood consists of 
many local unions, district councils, and 
other subordinate bodies in this country 
and Canada—all subject to the constiution 


and by-laws of a national organization 
which is a corporation organized under the 
laws of the State of Indiana. The mem- 
bers of the union'are engaged in the trade 
commonly called the decorating, painting, 
paper hanging, and glazing industry. The 
issue in this action was originally formed 
by the defendants’ demurrer to the com- 
plaint’s petition for the declaratory judg- 
ment. Hearing on the demurrer was not 
had, however, since the parties filed an 
agreed statement of facts, upon the basis 
of which the District Court rendered its 
decision. On some of the material issues 
in this case this agreed statement is not 
merely unenlightening, but is, indeed, con- 
fusing. And the District Court filed no 
opinion, explaining the grounds for its de- 
cision. It is unfortunate that so important 
a matter must be decided upon so meager 
a record. Yet this is all we have before us. 


[Union Contract] 


_ The deficiencies of this statement appear 
at the outset when we attempt to deter- 
mine how far the complainant has bound 
itself to observe the provisions of the de- 
fendant Brotherhood’s constitution. In its 
original petition, complainant asserted that 
it had entered into a trade agreement in 
writing with this defendant, whereby the 
latter agreed to furnish it with the men 
it would require “in the execution of its 
painting and decorating contracts,” and 
that by the terms of this agreement “the 
complainant became obliged to employ 
only members of the Brotherhood.” Never- 
theless it stated, ‘““Nor does the said con- 
tract incorporate by reference or recital 
the constitution of the Brotherhood.” This 
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petition was superseded by the agreed 
statement of facts, wherein are contained 
various assertions which are predicated 
upon the existence of an agreement be- 
tween the parties making this constitution 
applicable. Thus, it is said that for many 
years prior to the controversy “the com- 
plainant has employed members of the 
Brotherhood exclusively and has complied 
with all the rules and regulations agreed 
upon between the complainant and the de- 
fendant,” and further that it is “complying 
with its agreement with the Union” .by 
employing that number of local workmen 
—75 per cent—required by the defendant’s 
constitution. The parties in their briefs 
and argument have assumed that there is 
a closed shop contract between them. 
Unless the complainant has agreed to be 
bound by the provision of the Brother- 
hood’s constitution in its relations with its 
workmen, there is no need for it to obtain 
an adjudication of the meaning of this 
document. We shall assume, therefore, as 
the parties so clearly do,-that the contract 
between them is intended to make the pro- 
vision in question applicable to this con- 
troversy. 


[Dispute Involved] 


The particular dispute leading to this 
action arose because the complainant started 
work, in June, 1938, on a contract it had 
for decorating and for.painting and install- 
ing murals in the Hotel Roanoke in Roa- 
noke, Virginia. Pursuant to its agreement 
with the Brotherhood, the complainant 
made arrangements to employ at least 75 
per cent of its required men for the Roa- 
noke job from among union men residing 
in the Roanoke district, But a dispute 
arose because the prevailing wage for this 
type of work in Roanoke was 75 cents per 
hour, while the New York wage was $1.50 
per hour. Since the complainant refused 
to pay the New York wage to local em- 
ployees, claiming it was bound to pay only 
the Roanoke wage, defendants called a 
strike on or about June 28, 1938, and since 
then “the men have failed and refused to 
‘return to their work.” This action was 
begun on July 8, 1938. Jurisdiction was 
‘Originally asserted on the ground of di- 
versity of citizenship of the partiés, but 
this cannot be sustained, since both the 
complainant corporation and the individual 
defendant, Ackerley, are citizens of New 
York, although the defendant Brotherhood 
is a citizen of Indiana. The petition for a 
declaration of illegality of a contract under 
the anti-trust laws and of unlawful re- 
straint of interstate trade by the defendants 
does, however, present a federal question 
adequate to give the District Court juris- 


| 55,231 


diction. Cf. Leach v. Ross Heater & Mfg. 
Co., 2 Cir. — F. 2d — (April 24, 1939); 
Duplex Printing Press Co. v. Deering, 254 
U. S. 443, 461. 


[Effect of Court’s Decree] 


While no coercive relief is asked for in 
this action—other than the general prayer 
for “such other and further relief as may 
be just, equitable, and appropriate in the 
premises”—defendants claim that the order 
amounts to an injunction against further 
enforcement of their contract. Complain- 
ant is technically accurate in stating that 
this is not the situation, but it is obvious 
that the decree does nullify the provision 
in dispute, as it is intended to do and 
should do if the theory of law upon which 
it is based is sound. 


[Provision of Union Constitution Involved] 


The question turns upon Section 133 of 
the Brotherhood’s constitution, which reads 
as follows: “Neither the General Execu- 
tive Board nor any other authority shall 
have power to grant. exclusive or special 
privileges to any local union or district 
council working under a charter of this 
Brotherhood; nor shall the G. -E. B. or 
any other authority be invested with power 
to force any employer to bring men from 
one city to work in another city, if union 
men can be procured in such city where 
the work is to be erected and finished. All 
conditions of such localities shall be strictly 
adhered to, the shorter work day and the 
higher rate of wages of either locality to 
prevail.‘in all cases. A card fully paid up, 
regardléss of where it is issued, shall en- 
title the holder to the right to work in any 
city, provided he conforms to the working 
rules and conditions of the locality and 
that no strike or lockout exists in that 
locality.” 

Section 132, immediately preceding this 
section, contains the provision that not less 
than 75 per cent of the men working for a 
non-local contractor shall come from the 
local district, with an exception for “sign 
painters’ work” if it can be completed in 
16 man-labor hours. Section 134, the fol-- 
lowing section, requires a union member 
going to a non-local job to “demand in 
all cases the shorter work day and the 
higher scale,” under penalty of fine or 
withdrawal from the shop of the employer. 


[Provision in Dispute Repeatedly Upheld] 


An element of confusion is presented by, 
the statement in the agreed facts that 
Section 133 “was enacted by the Brother- 
hood and became effective on January 1, 
1938,” whereas adjudicated cases to which 


Cited 1932-1939 Trade Cases 


677 


Rambusch Decorating Co. v. Brotherhood, etc, 


we refer below show that the essence of 
the agreement here in dispute has been 
enforced many years before. The particu- 
lar provision formerly appeared in a sec- 
tion previously numbered 132.7. Whether 
the agreed statement may mean only that 
the constitution was newly reénacted to be 
effective January 1, 1938, without attempted 
indication of similarities between it and 
earlier constitutions, or that this particular 
provision was suspended or relinquished 
for a period to be again enacted as stated, 
we have no way of knowing. 

At any rate it is clear that the essential 
provision here in dispute, that the non- 
local contractor must pay “the higher rate 
of wages of either locality,” his home or 
the place of the job, has been held lawful 
in reasoned opinions by able courts; no 
appellant court has held to the contrary. 
Barker Painting Co. v. Brotherhood of 
Painters, etc., 3 Cir., 15 F. 2d 16, certiorari 
denied 273 U. S. 748; Barker Painting Co. 
v. Local No. 734, Brotherhood of Patnters, 
CLC eo Cite o4 b.cd-oranitminge DeCaN. J. 
12 F.2d 945; Barker Painting Co. v. Brother- 
hood of Painters, etc., App. D. C., 23 F. 2d 
743, certiorari denied 276 U. S. 631; New 
Jersey Painting Co. v. Local No. 26, Brother- 
hood of Painters, Decorators, and Paper 
Hangers of America, 96 N. J. Eq. 632, 126 
A. 399, 47 A. L. R. 384, reversing 95 N. J. 
Eq. 108, 122 A. 622. The case in 23 F, 2d 
743 reversed a decision of the Supreme 
Court of the District of Columbia. The 
‘court in 15 F. 2d 46 (BUFFINGTON, J., 
dissenting) repudiated the unreported de- 
cision in-the Supreme Court of the District 
of Columbia, and another in the District 
Court for the District of New Jersey, as 
well as J. J. Hass, Inc., v. Local Union No. 
17 of Brotherhood of Painters, etc., D. C. 
Conn., 300 F. 894 (THOMAS, J.). It stated 
that unreported decisions in Pennsylvania 
and Rhode Island were in accord with its 
holding. All matters of construction, as 
well as legality here involved appear to 

1Sec. 132 of the Brotherhood’s constitution, 
as appears from the records in the cases be- 
fore the Circuit Court of Appeals for the Third 
Circuit discussed below (34 F. 2d 3 and 15 F. 
2d 16), is identical with sec. 133 in the present 
case, except that for the words ‘‘the shorter 
work day and the higher rate of wages of either 
locality to prevail in all cases,’’ appear the 
words ‘‘the shorter work day and the higher 
‘scale of either locality to prevail in all cases.’ 
This provision has been in force since before 
1913, 23 F. 2d 743, 745; cf. 12 F. 2d 945, 947, 
showing it was in force in 1922. This section 
contains, also, a provision that on work out- 
side the home town there shall be employed not 
less than 50 per cent of the local men on the 
job, a provision now changed to the 75 per cent 
requirement of the present sec. 132. (This pro- 
vision was relinquished in the case in 34 F. 
2d 3.) Sec. 133 in the earlier cases is similar 


have been fully considered in the cases 
cited. We think these precedents are sound 
and should be followed. 


[Issue of -Construction] 


Complainant contends, however, that the 
provision should be construed as applica- 
ble only to the non-local workers, or that 
if it is not to be so construed, it must then 
be held to be discriminatory and void. We 
shall consider both these points, having in 
mind, however, that we cannot interfere 
with the contract the parties have made 
unless it is one which is in definite vio- 
lation of law, and that we ought not to do 
indirectly by contract construction what 
we are thus prevented from doing directly. 

On the issue of construction we see no 
justification for reading into the clear word- 
ing of Section 133, including the admo- 
nition that the shorter work day and the 
higher rate of wages of either locality are 
“to prevail in all cases,” a limitation which 
in substance will add the words “where 
men are brought from one city to work 
in another city” to this provision. Nothing 
in either the prior or subsequent sentences 
of the section requires or justifies such 
an addition. Indeed, the remainder of the 
section points to a contrary view. The 
clause just prior to the one in issue deals 
specifically with local laborers (that no one 
has the authority to force the employer to 
bring in outside labor “if union men can 
be procured in such city where the work 
is to be erected and finished’); while the 
earlier clause of that same sentence has 
prohibited “exclusive or special privileges” 
to a local union. Clearly both local and 
non-local laborers are in contemplation.’ 
The addition changes the sense completely 
and is an arbitrary rewriting of the pro- 
vision not suggested or apparently thought 
of in any of the earlier cases. It is as de- 
structive of the apparent purpose of the 
contract as an outright determination of 
invalidity. 
to the present sec. 134, except that no specific 


penalties are stated as to a member who vio- 
lates it. 


2Complainant tries to draw some support 
from the fact that in sec. 134 no penalties are 
asserted against a local member who fails to 
demand a higher than local rate when working 
with non-local men. But if the purpose of the 
disputed provision is, as suggested below, to 
prevent internal union disputes by discrimina- 
tion between workers on the same job, we can 
surmise that forcing men to demand more pay 
than their co-workers on other jobs would like- 
wise have germs of intramural conflict. Under 
the circumstances, we do not believe the clear 
expression of the employer’s obligation can 
be controlled by these attempts to prevent strife 
within the union by stating the rights and duties 
of the men themselves. 
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[Requirement Securing Higher Wages] 


Taking the construction heretofore had 
of this provision, we can see that in ulti- 
mate essence it is a requirement securing 
higher wages when the stated conditions 
exist. Any contract designed to secure 
higher wages may restrain trade in one 
sense if it is effective, for it will hamper 
the weak employer who cannot afford the 
increase. In another sense, however, it 
may promote commerce by making for better 
and more peaceful labor relations. A con- 
tract with such a purpose is hardly to be 
held illegal of itself, or else all union 
organization goes. Cf. National Association 
of Window Glass Manufacturers et al. v, 
U. S., 263 U. S. 403; the Barker cases in 15 
F. 2d 16 and 23 F. 2d 743, supra; and the 
Clayton Act, 15 U. S. C. A. §17, as cited 
in the last case above. Of course, the real 
point here relied on is the supposed dis- 
crimination between non-resident and resi- 
dent contractors. Discrimination of this 
general kind is one of the most natural 
things in the word, applied by states and 
cities in civil service appointments; by 
courts in cost bonds and other burdens 
against non-residents; by merchants, cus- 
tomers, laborers, and servants in trusting 
and favoring the local man with whom 
they have long dealt and expect to deal in 
the future. Such discrimination, if made 
along state lines, might violate constitu- 
tional restrictions; but as pointed out in 
12 F. 2d 945, supra, that is not the case 
here, for the provision applies only to cities 
and towns, though uniformly and without 
discrimination among them. 


The agreed statement does not set forth 
the reasons why this particular require- 
ment was adopted by the union. Such rea- 
sons, however, are suggested in 15 F. 2d 
16 and a note in 47 A. L. R. 391. They 
indicate that the immediate purpose of the 
tule is not much to benefit the individual 
workman to whom it may apply, as to 
preserve union solidarity and to prevent 
weakening of the union by the strife the 
other rule might bring. If the non-local 
contractor is forbidden to reduce the wages 
of the workmen he brings with him below 
the amount they have been receiving, then 
the local men will be dissatisfied and have 
a grievance against their own union if they 
are forced to work side by side with for- 
eign labor receiving much more than they 
do. Thus, the construction claimed by the 
complainant here would result in a Roa- 
noke workman receiving 75 cents an hour 
on the same work for which a New York 
workman was being paid $1.50 an hour. 
This may or may not be a wise provision; 
we express no opinion as to whether it, 
or indeed the section as a whole, contains 
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requirements which are desirable or con- 
ducive to helpful labor relations. Decision 
on such matters is not our province. But 
we refer to these possible reasons as indi- 
cating that once the union had determined 
upon a policy requiring payment of a non- 
local wage to some workmen, it might well 
feel compelled to apply this requirement to 
all workers on the same job. 


[No Restraint of Interstate Commerce] 


Certainly on this record the complainant 
has not sustained its burden of showing 
that the union rule restrains interstate com- 
merce. As said at page 640 of 96 N. J. Eq.: 
“The attack is aimed not at the combina- 
tion, but at its effect upon the employers. 
This is unsound, both legally and economi- 
cally. In the last analysis, the prime ob- 
ject of the rule attacked is to establish a 
standard of wages.” And so at pages 17, 
18, and 19 of 15 F. 2d 16: “The courts in 
the latter cases restate what is now settled 
law, that employers have no vested interest 
in the labor of workers and that their work- 
ers have a right, individually and collec- 
tively, to lay down terms on which they 
will sell their labor for the highest return 
they can obtain, and when not satisfied, 
they have a right to strike. So long as 
they do this in their own interest, not with 
the purpose of assailing others, and do it 
in a manner not in itself unlawful, the 
courts will not interfere [citing Gompers 
v. Bucks Stove & Range Co., 221 U: S. 418, 
Sie. Gt 4925 551 de 79/ 34. eae eee NE 
S.) 874, and other cases]. * * * Without 
doubt a distant employer may be con- 
fronted by a practical difficulty when, away 
from home, he comes against the respond- 
ent’s rules, and, concededly, the difficulty, 
when occurring, amounts to discrimination 
against him in some degree. Yet the com- 
plainent has not convinced us that such 
discrimination, in kind and degree, is so 
unreasonable that it is unlawful and that, 
in consequence, it calls for relief by injunc- 
tion [citing United States v. Addystone Pipe 
Co0.5,85 8; 2715 282,.29)1C. «Gs AwI141) 46 Ee 
R. A. 122; The Standard Oil Company of 
New Jersey et al. v. The United States, 221 
Use i31 Ss Cte 502.55 let ted. ol Oe sami 
R. A. (N. S.) 834, Ann. Cas. 1912D, 734; 
and other cases]. Nor has the complainant 
persuaded us that the offending rules oper- 
ate to injure the public in the legal sense of 
that term. Any action that arbitrarily or 
artificially raises the cost of a thing might 
be regarded as an injury to the consuming 
public; yet, when (as here) the injury to 
the public is too remote to follow and 
weigh, the law is not concerned with it.” 
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[Alleged Violations of Anti-Trust Laws] 


The confusion we find in the present rec- 
ord is indicated further by certain of the 
agreed facts relied on to show discrimina- 
tion now directed particularly against the 
complainant. Thus it is stated that for 
many years prior to June 28, 1938, the com- 
plainant has employed members of the 
Brotherhood “exclusively” and ha& com- 
plied with, all the agreed rules and regula- 
tions, “and has always paid the scale of 
wages which prevailed in the community 
where the job was located, the same scale 
applying to all contractors who did work 
in that locality.’ Whatever may be the 
force of these statements, we do not per- 
ceive their potency to render illegal a con- 
tract otherwise valid, whether it be an 
entirely new agreement or an old one only 
newly enforced against the complainant. 
Again there are statements in the agreed 
facts that one Walker, a contractor from 
Richmond working on the job, came from 
a district with a “higher” wage scale than 
that of Roanoke, but was “only required 
to pay the prevailing scale in Roanoke,” 
and the defendants “have not demanded” 
that he pay more. Whether Walker had 
made a contract and was violating it, 
whether he had agreed to a closed or open 


shop, whether he was within the exception 
as to sign painters of Section 132, whether 
the defendants had simply failed to take 
advantage of their rights or had agreed 
not to—all these and similar questions are left 
unanswered in the record. Under these 
circumstances the complainant’s point must 
come to this, that the defendants cannot 
call a strike against the complainant with- 
out calling strikes against all other con- 
tractors on the job, whatever may be their 
mutual relations, or else the anti-trust laws 
are violated. We doubt that these laws 
can or should be forced so far. 


[Conclusion] 


The order is reversed and the action “is 
remanded to the District Court for the en- 
try of a judgment declaring the rights of 
the parties in accordance with the views 
hereinbefore stated, and on the basis that 
Section 133 of the Brotherhood’s consti- 
tution applies to all employees, local or 
non-local, requires the payment to them of 
the higher wage, whichever it may be, of 
either the contractor’s home or the place 
of work, and does not offend the anti-trust 
laws. 


Reversed with directions. 


[] 55,232] Leon Goldsmith, Trading as Goldsmith’s Cut Rate Store, v. Mead John- 


son & Company. 
Maryland Court of Appeals. 


Filed June 28, 1939. 


Appeal from the Circuit Court of Baltimore City. 


The constitutionality of the Maryland Fair Trade Act is upheld where the Act’s. 
authorization of price fixing between parties neither constitutes a deprivation of property’ 
without due process nor an unlawful delegation of legislative power, and its purposes do 


not further monopolistic practices. 


Morton M. Robinson (Herman Samuelson and Jerome Robinson on the brief); 


Attorneys for Appellant. 
Herbert Levy; Attorney for Appellee. 


Before Orrutt, PARKE, SLOAN, MITCHELL, 


[Nature of Proceedings] 


DELAPLAINE, J. This appeal questions the 
constitutional validity of the Fair Trade 
Act of Maryland (Acts of 1937, Ch. 239, as 
amended by Acts of 1939, Ch. 248). 


[Prohibition of Act] 


The act sanctions contracts establishing 
minimum retail prices on commodities, 
which bear trademarks, brands or names 
of the producers or distributors, and which 
are in free and open competition with com- 
modities of the same general class produced 
or distributed by others. “Wilfully and 


SHEHAN, JOHNSON and DELAPLAINE, J. J. 


knowingly advertising, offering for sale or 
selling any commodity” below the price 
stipulated in such a contract “is unfair 
competition and is actionable at the suit 
of any person damaged thereby,” whether 
or not the person so advertising, offering 
for sale or selling is a party to the contract. 


[Statement of Case] 


A bill of complaint was filed in the Cir- 
cuit Court of Baltimore City by Mead 
Johnson & Company, an Indiana corpora- 
tion, praying for an injunction against al- 
leged unfair competition of Leon Goldsmith, 
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a retailer. The bill alleges that the com- 
plainant manufactures articles of infant 
nutritional diet under its name, trade-marks, 
brands and labels; that it sells the products 
to wholesalers, who sell them to retail 
dealers; that the defendant is one of said 
dealers; that the complainant entered into 
a contract with approximately 179 dealers 
‘in Maryland to prevent “the injurious and 
uneconomic practice of price-cutting”’; but 
‘that the defendant failed,to execute the con- 
tract. The bill further atleges that in June, 
'1938,.the defendant was selling the products 
‘below the established prices; and that, 
although a warning was thereupon sent to 
him, he was continuing to sell wilfully and 
knowingly in violation of the statute. 


[Proceedings in Court Below] 


After a temporary injunction was granted, 
the defendant demurred to the bill. . The 
Court passed an order overruling the de- 
murrer, and from that order appeal was 
taken. 


[Fair Trade Legislation] 


The Fair Trade Act has been enacted in 
forty-four States, including Maryland. In 
all the States in which the constitutionality 
has been tested, it has been held valid. 
Max Factor & Co. v. Kunsman, 5 Cal. (2d) 
446, 55 P. (2d) 177; Pep Boys v. Pyroil Sales 
Co., 5 Cal. (2d) 784, 55 P. (2d) 194; Sea- 
gram-Distillers Corp. v. Old Dearborn Dis- 
tributing Co., 363 Ill. 610, 2 N. E. (2d) 940; 
Joseph Triner Corp. v. McNeil, 363 Il. 559, 2 
N. E. (2d) 929; Bourjois Sates Corp. v. Dorf- 
man, 273 N. Y. 167, 7 N. E. (2d) 30; Johnson 
& Johnson v. Weisbard, 121 N. J. Eq. 585, 191 
A. 873; Weco Products v. Reed Drug Co., 225 
Wis. 474, 274 N. W. 426. 


[Constitutionality] 


_ The validity of this legislation has also 
been sustained without dissent by the United 
States Supreme Court. The Illinois act 
was upheld in the cases of Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
and McNeil v. Joseph Triner Corp., 299 U. S. 
183, 81 L. Ed. 109; the California act in Pep 
Boys v. Pyroil Sales Co., and Kunsman v. 
Mar Factor & Co., 299 U. S. 198, 81 L. Ed. 


Accordingly, in Pennsylvania the consti- 
tutionality of the Fair Trade Act is now 
accepted without question. Shryock v. As- 
sociation of United Fraternal Buyers, 5 A. 
(2d) 581. 


[Issue of Constitutionality] 


Nevertheless, the appellant contends that 
the act is invalid on the ground that it vio- 
lates the Declaration of Rights and Consti- 
tution of Maryland. 


1,55,232 


Court Decisions ae 
Goldsmith; etc, v. Mead Johnson & Co.. 


[Contentions of Appellant] 


The appellant contends that the act con- 
flicts with Art. 23 of the Declaration of 
Rights, which provides that no man ought 
to be “deprived of his life, liberty or prop- 
erty, but by the judgment of his peers, or 
by the Law of the Land.” But the Law 


‘of the Land,” as used in our Declaration 


‘of Rights, has the same significance as “due 
process of law,” as used in the Fourteenth 
Amendment to the Constitution of the 
United States. Public Service Commission 
v. Northern Central Rwy. Co., 122 Md. 355. 
In construing this article of the Declara- 
tion of Rights, the decisions of the Supreme 
Court on the Fourteenth Amendment are 
“practically direct authorities.” Niles, Md. 
Constl. Law, 48. And in the Old Dearborn 
case, Justice Sutherland said: 

‘In respect of the due process of law clause, 
it is comtended that the statute is a price-fixing 
law, which has the effect of denying to the 
owner of property the right to determine for 
himself the price at which he will sell. * * * 
But the decisions referred to deal only with 
legislative price fixing. They constitute no 
authority for holding that prices in respect of 
‘identified’ goods may not be fixed under legis- 
lative leave by contract between the parties. 
* * * We are here dealing not with a commodity. 
alone, but with a commodity plus the brand 
or trade-mark which it bears as evidence of its 
origin and of the quality of the commodity for 
which the brand or trade-mark stands. * * * 
The ownership of the good will, we repeat, re- 
mains unchanged, notwithstanding the com- 
modity has been parted with.’’ 


[Monopoly Alleged] 


The appellant also contends that the act 
is repugnant to Art. 41 of the Declaration 
of Rights, which says: ‘That monopolies 
are odious, contrary to the spirit of a free 
government and the principles of com- 
merce, and ought not to be suffered.” In 
an opinion of the Supreme Court, Chief 
Justice Fuller cited Lord Coke’s definition: 
“A monopoly is an institution, or allowance 
by the’ King by his grant, commission, or 
otherwise to any person or persons, bodies 
politique or corporate, of or for the sole 
buying, selling, making, working, or using 
of anything, whereby any person or per- 
sons, bodies politique or corporate, are 
sought to be restrained of any freedom or 
liberty that they had before, or hindered 
in their lawfull trade.” United States v. E. C. 
Knight Co., 156 U. S. 1. In recognizing this 
definition, our Court has said: “To consti- 
tute a monopoly within the meaning of this 
definition, there must be an allowance or 
grant by the State, to one or several of a 
sole right—that is a right to the exclusion 
of all others than the grantee or grantees.” 
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Wright v. State, 88 Md. 436, 41 A. 795. So, it 
has been held that exclusive control con- 
stitutes monopoly in the economic sense. 
Raney v. Montgomery County, 170 Md. 183, 
183 A. 548. The Fair Trade Act does not 
abolish competition. This is made plain by 
Justice Sutherland: 


“Where a manufacturer puts out an article 
of general production identified by a general 
trade-mark or brand, the result of an agreement 
fixing the subsequent sales price affects competi- 
tion between the identified articles alone, leav- 
ing competition between articles so identified by 
a given manufacturer and all other articles of 
like kind to have full play. In other words, 
such restraint upon competition as there may be 
is strictly limited to that portion of the entire 
product put out and plainly identified by a 
particular manufacturer or producer.”’ 


[Delegation of Power] 


The appellant further contends that the 
act delegates legislative power in deroga- 
tion of Art. 3 of the Constitution which 
vests this power in the General Assembly, 
This argument likewise has been answered 
by the Supreme Court: 

“It is clear that this section does not attempt 
to fix prices, nor does it delegate such power 
to private persons. It permits the designated 
private persons to contract with respect thereto. 
It contains on element of compulsion but simply 
legalizes their acts, leaving them free to enter 
into the authorized contract or not as they may 
see fit. * * * We find nothing in this situation 
to justify the contention that there is an unlaw- 
ful delegation of power to private persons to 
control the disposition of the property of others 


Ry KP 
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[Title of Act] 


The appellant finally contends that the 
act fails to comply with Art. 3, Sec. 29, of 
the Constitution, which requires that “every 
law enacted by the General Assembly shall 
embrace but one subject, and that shall be 
described in its title.’ However, the title 
of the act designates the proper location of 
the statute in the Code (Art. 83, title ‘Sales 
and Notices”), as did the title for the pre- 
vious act (Acts of 1935, Ch. 212), which 
has been repealed. It also discloses its pur- 
pose, namely the “correcting, clarifying 
and amplifying” of the Act of 1935; so that 
the constitutional requirement is more am- 
ply gratified. Fowler v. Harris, 174 Md. 398. 
Moreover, it explains that its object is “to 
protect trade-mark owners, producers, dis- 
tributors and the general public against 
injurious and uneconomic practices in the 
distribution of competitive commodities bear- 
ing a distinguishing trade-mark, brand or 
name, through the use of voluntary con- 
tracts establishing minimum resale prices.” 


But the appellant complains that the words 
“through the use of voluntary contracts” 
are deceptive and misleading, because there 
is a possibility that some dealers may not 
enter such contracts. That objection is an- 
swered by the explanation that these words 
merely describe the method by which the 
desired protection against price-cutting is 
to be obtained, for without the voluntary 
contracts no price restriction is binding 
upon any one. The provisions of the act are 
sufficiently described in the title. Worcester 
meee v. School Commissioners, 113 Md. 
5. 
[Sufficiency of Complaint] 


The appellant further says that, even 
though the act be valid, the bill of com- 
plaint is insufficient. He says the bill does 
not allege that he acquired the goods after 
he received knowledge of the price restric- 
tion. He says the United States Supreme 
Court did not decide whether a retailer is 
bound when he had no knowledge of price 
réstriction at the time he acquired the goods. 
Whatever may be the ruling under such 
circumstances, the burden of proving lack 
of knowledge should be placed upon the 
retailer “as a matter of convenience in 
facilitating enforcement.” 52 Harvard Law 
Review, 293. Even where exceptions are 
expressly made in the provisions of a stat- 
ute, it is held in Maryland that it is not 
necessary for a pleader either at law or 


in equity to negative the exceptions in ad- 


vance, but it is for the opposite party to 
show them. Carroll v. Waging, 3 G. & J. 491. 
A demurrer is founded upon some point 
of law which goes to the absolute denial 
of the relief sought, and asks the Court to 
determine whether the defendant should be 
compelled to answer the complainant’s 
bill. Fletcher, Eg. Pl. & Pr., 233. So a de- 
murrer in equity in this State is founded 
exclusively upon the matter apparent upon 
the face of the bill, and admits the truth 
of the complainant’s whole case, and denies 
that he is in equity entitled to relief, even 
supposing all the facts stated to be true. 
Barroll, Md. Chan. Pr., 111. Matters of de- 
fense not affirmatively appearing on the face 
of a bill should be taken advantage of by 
answer, rather than by demurrer. Riley v. 
Hodgkins, 57 N. J. Eq. 278, 41 A. 1099; Fen- 
wick v. Sullivan, 102 Vt. 28, 145 A. 258. 


[Conclusion] 


This Court holds that the Fair Trade Act 
is valid, and that the bill of complaint in 
this case is sufficient. The Court below was 
correct in overruling the demurrer. 


[Order Afirmed] 
Order affirmed, with costs. 
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[1 55,233] Justin Haynes & Company, Inc. v. Federal Trade Commission. 
United States Circuit Court of Appeals, Second Circuit. Decided July 10, 1939. 


Appeal from Federal Trade Commission. 


False and deceptive advertising of a medicinal remedy constitutes unfair competition 
within the prohibition of the Federal Trade Commission Act and justifies the enforce- 


ment of a cease and desist order of the Federal Trade 


Commission where the falsity 


of the representations and the existence of competition are established by substantial 


evidence. 


Affirming the order of the Federal Trade Commission of April 21, 1938, Dkt. No. 2743. 
Munn, Anderson & Liddy (Orson D. Munn and John H. Glaccum, of counsel); 


Attorneys for Petitioner. 


W. T. Kelley, Chief Counsel, Federal Trade Commission; Martin A. Morrison, 
Assistant Chief Counsel, S. Brogdyne Teu, II, Reuben J. Martin and James W. Nichol, 
Special Attorneys; Attorneys for Respondent. 


Before Swan, Aucustus N. Hanp and Crark, Circuit Judges. 


[Statement of Case} 

Swan, Circuit Judge: The petitioner is a 
New York corporation which sells and dis- 
tributes in interstate commerce under the 
trade name of Aspirub a medical prepara- 
tion for external use containing 1.5 per 
cent of aspirin. It has advertised the cura- 
tive properties of its preparation in glowing 
terms, placing special stress upon the as- 
pirin constituent. In March 1936 the Com- 
mission filed a complaint against the 
petitioner charging that its advertising was 
false and deceptive and constituted unfair 
methods of competition in commerce con- 
trary to the provisions of the Federal Trade 
Commission Act, 15 USCA §45. The 
gravamen of the complaint is that Aspirub 
has no therapeutic value as aspirin because 
of its negligible asprin content and because 
aspirin cannot be absorbed into the body 
through the skin. After extensive hearings 
an order was entered on April 21, 1938 
which in substance forbids the petitioner 
to use the trade name Aspirub and to rep- 
resent that its preparation accomplishes to 
any substantial extent the beneficial effects 
of aspirin or is absorbable through the 
skin in an amount sufficient to produce any 
beneficial therapeutic effect. This order 
the petitioner asks us to set aside, its main 
contention being that the Commission’s 
findings of fact in support of the order are 
not sustained by any substantial evidence. 


[Support for Findings] 

The essential findings are that only an 
insignificant amount of the aspirin in the pe- 
titioner’s compound is absorbed into the 
human body when applied dermally (fols. 
107, 111) and that it is of little or no thera- 
peutic value for the various pains and ail- 
ments which it is represented to relieve 
(fol. 110). These findings are supported by 
the testimony of the three expert witnesses 
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called by the Commission; and in the light 
of such testimony there can be no doubt 
that the petitioner's advertisements were 
grossly exaggerated and misleading. It is 
true that these witnesses had no personal 
experience with Aspirub and based their 
opinions upon their general medical and 
pharmacological knowledge. They were, 
however, well-qualified expert witnesses, 
and the fact that other experts called by 
the petitioner expressed a contrary opinion 
and testified to experiments. cannot enable 
the petitioner to contend successfully that 
there was no substanial evidence to support 
the Conimission’s findings. That this court 
is not permitted to pass upon the weight of 
the evidence is too well established to re- 
quire the citation of authorities. 


[Findings of Competition] 

_ The petitioner also contends that Aspirub 
is the only medical preparation for external 
use containing aspirin and is therefore not 
in competition with any other product in 
interstate commerce. But the Commission’s 
finding as to competition is supported by 
evidence. Witness Manss of the Bayer 
Company testified that in so far as Aspirub 
is recommended as a relief for aches and 
pains and as an alleviant for colds he re- 
gards it as in competition with his com- 
pany’s product Aspirin, as well as in 
competition with other preparations offered 
for external or internal use. Indeed, that 
it actually or potentially competes with other 
aspirin products seems self evident; the 
petitioner itself advertises its preparation 
as a “new convenient way to use aspirin.” 
Federal Trade Commission v. Raladam Co., 
283 U. S. 643, is distinguishable, since there 
no proof was given as to competition. 


[False Advertising Within Act] 
Finally, it is urged that the Commis- 
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sion’s order does not restrain “unfair meth- 


ods of competition” but is directed against 
conduct which is, at most, only. “misbrand- 
ing,” contrary to the Pure Food and Drugs 
Act, USCA Title 21. The 1938 amendment 
to section 5 of the Federal Trade Commis- 
sion Act expressly includes “unfair or de- 
ceptive acts or practices in commerce.” 
This amendment was approved March 21, 
1938, which was after the hearings in the 
case at bar had closed but before the Com- 
mission had issued-its order. In favor of 
the petitioner we shall assume that the 
amendment is not applicable; therefore, if 


the order is to be supported, it must be 
as a restraint of “unfair methods of com- 
petition in commerce.” But we entertain 
no doubt that false and deceptive advertis- 
ing of an article in competition with other 
articles in commerce falls under that defini- 
tion and was within the Commission’s ju- 
risdition. See Federal Trade Commission v. 
Winsted Hosiery Co., 258 U. S. 483; Federal 
Trade Commission v. Royal Milling Co., 288 
WO Sle 


[Conclusion] 
Order affirmed. 


[| 55,234] United States of America v: Imperial Wood Stick Company, Inc., Hard- 


wood Products Company, Setter Brothers, Inc., Morgan-Hitchcock Company, C. B. 
Cummings & Sons Company, Saunders Brothers, Maine Skewer & Dowel Company, 
L. B. Hanafee, William F. Robbins, Fred B. Chadbourne, Philip H. Chadbourne, E. S. 
Cummings, Clifford P. Setter, Warren Saunders, A. L. Saunders, Edgar D. Cartwright, 
and Metta Cartwright. 


United States District Court, Southern District of New York. Filed June 6, 1939. 


Dissolution of a candy stick manufacturers’ sales’ agency is ordered under a consent 
decree where the allotment of production quotas to the manufacturers in proportion to 
their stock holdings in the sales agency, which determined and maintained prices pur- 
suant to the agreement of the parties, constitutes a combination in restraint of trade in 
violation of the Sherman Anti-Trust Acts. 


John T. Cahill, U. S. Attorney for the Southern District of New York; Thurman 
Arnold, Assistant Attorney General; Berkeley W. Henderson, Special Assistant to the 
Attorney General; Attorneys for Petitioner. 


George Feldman, Attorney for Defendants. 


Before CLancy, District Judge. 


Decree 
Crancy, D. J.: This cause coming on to 
be heard on the 6th day of June 1939, and 
the defendants having accepted service of 
process and having appeared and filed their 
answers herein, 


[Consent of Parties] 
And counsel for the petitioner and the 
defendants having consented to the making 
and entering of this. decree, 


Now, therefore, without taking any testi- 
mony or evidence and in accordance with 
said consent of counsel, it is hereby 


ORDERED, ADJUDGED, AND DECREED as follows: 


[Jurisdiction] 

I. That the Court has jurisdiction of the 
subject matter and of all the parties here- 
to; that the petition states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 


to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
the acts amendatory thereof and supple- 
mental thereto. 


[Conspiracy Restrained] 

II. That the corporate defendants, their 
officers, directors, agents, servants, employ- 
ees, and representatives, as well as their 
successors and the individual defendants 
be, and they hereby are perpetually en- 
joined and restrained from in any way en- 
gaging in, continuing, or reviving, either 
directly or indirectly, in whole or in part, 
by any means whatsoever, the combination 
and conspiracy in restraint of trade and com- 
merce in candy sticks, described in the pe- 
tition herein, as follows: 


[Nature of Combination] 
10. Defendants Hardwood Products Com- 
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pany, C. B. Cummings & Sons, Maine 
Skewer & Dowel Company, Setter Broth- 
ers, Inc., and Morgan-Hitchcock Company 
(referred to together with Saunders Broth- 
ers in the petition as the manufacturing 
defendants) caused the organization of Im- 
perial Wood Stick Company and incorpo- 
rated it under the laws of the State of New 
York on or about January 1, 1933. The 
stock of Imperial was.prorated among each 
of aforesaid defendants, the percentage of 
each being determined by the amount of 
his sales of candy sticks as compared to the 
total sales of all of said defendants. 


[Allotment of Quotas] 


11. At the same time, that is, on or about 
January 1, 1933, each of the manufacturing 
defendants entered into an agreement with 
Imperial, whereby Imperial was to act as 
sales agent for such defendant as well as 
for the other manufacturing defendants in 
the sale of candy sticks. Each of. said 
defendants agreed. to limit his production 
to a stated percentage of the total produc- 
tion, the percentage being the same as the 
percentage of stock held by the particular 
defendant in Imperial. The agreements 
further provided that the price to be charged 
for candy sticks was.to be determined from 
time to time by Imperial. In the event 
one of the manufacturing defendants sold 
‘candy sticks to others than Imperial for 
more than the price fixed by Imperial, it 


paid the difference to Imperial, and if it, 


sold for less to meet competition, it was 
reimbursed the difference by Imperial. It 
was further agreed that the officials of Im- 
perial should have access at all times to 
such records of the other defendant com- 
panies as might be necessary to check 
quantities, inventories, shipments, sales, and 
payments. 


12. On January 1, 1935, Saunders Broth- 
ers joined said conspiracy by executing a 
contract with Imperial containing all of the 
provisions of Paragraph 2 above, and the 
quotas of the other manufacturing defend- 
ants were reallotted so as to provide for 
the quota of Saunders Brothers. 


[Dissolution of Sales Agency] 


III. That Imperial Wood Stick Company, 
Inc., be dissolved forthwith and that the 
corporate defendants, their officers, direc- 
tors, agents, servants, employees, and rep- 
resentatives, as well as their successors and 
the individual defendants be, and they 
hereby are, perpetually enjoined ,and- re- 
strained from acting in concert in the em- 
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ployment of any person, firm, or corporation 
to act as a common selling agent in the, 
‘sale of candy sticks. 


[Future Conspiracy Restrained] 

IV. That the corporate defendants, their 
officers, directors, agents, servants, em- 
ployees, and representatives, as well as their 
successors and the individual defendants 
be, and they hereby are, perpetually en- 
joined and restrained from in any way en- 
gaging in, either directly or indirectly, in 
whole or in part, by any means whatsoever, 


‘any combination, conspiracy, or restraint 


similar to the combination, conspiracy, and 
restraint described in Paragraph II above, 
and from hereafter entering into, or partici- 


.pating in, any agreement, arrangement, or’ 


understanding, express or implied, to fix 
or to maintain prices, to limit or to control 


‘production, or otherwise to eliminate or 
prevent free and unrestricted competition 


in the sale of candy sticks. 


[Availability of Records] 


V. That for the purpose of securing com- 
pliance with the decree authorized repre- 
sentatives of the Department of Justice 
shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within thé office hours 
of the defendants, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the pos- 
session or control of defendants, relating 
to any of the matters contained in this de- 
cree; that any authorized representative of 
the Department of Justice shall, subject to 
the reasonable convenience of the defend- 
ants, be permitted to interview officers or 
employees of defendants, without interfer- 
ence, restraint, or limitation by defendants; 
that defendants, upon the written request. 
of the Attorney General, shall submit such 
reports with respect to any of the matters 
contained in this decree as may from time 
to time be necessary for the proper.enforce- 
ment of this decree. 


[Retention of Jurisdiction] 

VI. That jurisdiction of this cause and 
of the parties hereto is retained for the 
purpose of giving full effect to this decree 
and for the enforcement of strict compli- 


ance therewith, and for the further purpose 


of making such other and further orders 
and decrees or taking such other action as 
may form time to time be necessary. 
Dated: June 6, 1939. 
(s) Joun CLancy, 
United Statés District Judge. 
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We hereby consent to the entry of the 
foregoing decree: 
For the Petitioner: 
(s) Joun T. Cann, 
United States Attorney for the 
Southern District of New York. 
(s) THURMAN ARNOLD, Assistant Attor- 
ney General. ° 


(s) BERKELEY W. HENpERSON, Special 
Assistant to the Attorney General. 


For the Defendants: 


(s) Grorce FetpMan, Solicitor for the 
Defendants. 


[1 55,235] Bayuk Cigars Incorporated, Petitioner, v. Federal Trade Commission, 


Respondent. 


United States Circuit Court of Appeals, Third Circuit. Filed June 26, 1939. 


A decree granting enforcement of an order of the Federal Trade Commission is 
vacated anda new order of enforcement entered requiring the cigar manufacturer to indi- 
cate the composition of its product and to inform the Commission of the manner in 


which compliance is rendered. 


Vacating the Court’s decree of May 8, 1939. 


Per CuriIAM. 


[Vacation of Decree] 

Biccs, Jr., D. J.: And now, the 26th day 
of June 1939, upon further consideration, 
by consent of the parties, of the Decree 
entered in the above cause on November 
21, 1930, and with the consent of said Bayuk 
Cigars Incorporated, 

It is now ordered, adjudged and decreed 
by this Court that the Decree of May 8th, 
1939 in the above entitled cause be and the 
same is hereby vacated and in lieu thereof 
it is Ordered, adjudged and decreed that 
Bayuk Cigars Incorporated, its officers, 
directors, agents, representatives, servants 
and employees, on and after two years from 
the date hereof, shall cease and desist, in 
connection with the sale or distribution of 
cigars from any of its factories in inter- 
state commerce: 


[Terms of Order] 

(1) From using the trade mark or trade 
name “Havana Ribbon” as descriptive of 
cigars of the type and composition or sub- 
stantially of the type and composition lately 
and now sold under the aforesaid trade 
or brand name; 

(2) From using the word “Havana” ‘or 
other word or words of similar import, 
alone or in conjunction with the word “Rib- 
bon,” or any other word or words, either 
as a brand or trade name or as descriptive 
of cigars unless such cigars are composed 
entirely or in substantial part of tobacco 


-of equal size and conspicuousness. 


grown on the Island of Cuba; provided 
that if the cigars be composed in part only 
of such tobacco, that fact shall be indicated 
by the brand or trade name (if the word 
“Havana” or like word occurs therein) the 
words of which that are descriptive of to- 
bacco content shall be of uniform size, 
together with such accompanying descrip- 
tive words as may be necessary clearly to 
indicate the true composition and character 
of said cigars. If the word “Havana” or 
like word is not used in the brand name, 
but only in descriptive words applied to ci- 
gars composed in substantial part of Ha- 
vanna tobacco, such descriptive matter shall 
fairly indicate the true composition and 
character of the cigars. In all such de- 
seriptive matter the filler tobaccos used in 
said cigars shall be set forth in the order 
of their predominance by weight in dA 

ro- 
vided further that the words “Havana 
Filler” may, without other description, be 
applied, either as part of a brand name or 
otherwise, to cigars having a filler com- 
posed entirely of tobacco grown on the 
Island of Cuba. 


[Continuing Effect of Decree] 

It is further ordered, adjudged and de- 
creed that pending the expiration of the 
said period of two years, the Decree of this: 
Court entered November 21, 1930 shall re- 
main in full force and effect save that Bayuk 
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Cigars Incorporated upon the adoption of 
some new brand name containing the word 
“Ribbon” but eliminating the word “Ha- 
vanna” may during said period of two years 
but not thereafter accompany such new brand 
name with the words “Formerly Havana 
Ribbon” without the addition of the qualify- 
ing words prescribed in the aforesaid Decree 
of November 21, 1930; provided however 
that such accompanying words be in letters 
substantially smaller than the new brand 
name. 


[Original Order Retained in Part] 


It is further ordered, adjudged and de- 
creed that the original Decree of June 14, 
1930, entered in the above cause shall re- 
main in full force and effect with respect 
to the brand and trade name MAPACUBA. 


[Notice of Compliance] 

It is further ordered, adjudged and de- 
creed that within the period of two years 
and thirty days from the date of this decree, 
Bayuk Cigars Incorporated be and is here- 
by directed and ordered to file with the 
Federal Trade Commission, Washington, 
District of Columbia, a report in writing, 
setting forth with particularity the manner 
in which it has complied with the terms of 
this Decree. 


[Retention of Jurisdiction] 
Without withdrawing, limiting or other- 
wise disturbing the jurisdiction of the Fed- 
eral Trade Commission over this case, the 
Court will retain jurisdiction of the case to 
act within its powers in any exigencies that 
may arise by reason of the premises. 


[1 55,236] Wilson & Co. v. Jack Birl, as assistant business manager, et al. 


United States Circuit Court of Appeals, Third Circuit. Filed July 10, 1939. 
Appeal from the United States District Court, Eastern District of Pennsylvania. 


Peaceful picketing to compel the adoption of a closed shop is not subject to injunctive 
restraint in the absence of violence or fraud where the.evidence fails to support the 
findings requisite for injunctive relief under the Norris-La Guardia Act, whose limitation 
of Federal jurisdiction in labor disputes is not to be narrowed by constructions similar to 


those applied to the exemptions afforded labor under the Clayton Anti-Trust Act. 


Affirming (1939) United States District Court, Pennsylvania. 


Wm. A. Schnader; Pepper, Bodine, Stokes & Schoch, all of Philadelphia, Pennsy]- 


vania, Attorneys for Appellant. 


Wm. A. Gray, Louis F. McCabe; Albert J. Bader, all of Philadelphia, Pennsylvania, 


Attorneys for Appellees. 


Before MARIS, CLARK and BIDDLE, Circuit Judges. 


[Statement of the Case] 

BIDDLE, Circuit Judge: This is an ap- 
peal from an order of Judge Kirkpatrick 
denying a temporary injunction against the 
officers and agents of three labor unions. 
The question involved is whether the trial 
judge had power to issue the injunction 
under the provisions of the Norris-La- 
Guardia Act.’ 


The appellant, Wilson & Co., is engaged 
in the wholesale meat business, with a plant 
in Philadelphia, where it processes and 
stores meat, shipped to it in interstate com- 
merce, and sells twenty-five per cent of its 
products in interstate commerce. There are 
three unions involved as defendants. Local 
195, the meatcutters, includes all but five 
of appellant’s production and maintenance 
employees. Local 107 the truckers, has all 
appellant’s truckers; and the members of 


Local 18571 are the employees of a cold 
storage warehouse where appellant stores 
its products. On December 29, 1938, the 
meatcutters and truckers struck on account 
of the employment of the five non-union 
maintenance men, to force on the employer 
a closed shop, and have picketed Wilson’s 
plant, and persuaded its customers not to 
accept deliveries of goods, threatening them 
with picketing, and in some instances pick- 
eting their places of business. It is clear 
from the record that these activities were 
the result. of a concerted effort of the three 
unions to bring about a closed shop. Judge 
Kirkpatrick found that there had been little 
violence in general, and no evidence that 
the three or four instances of violence had 
been ratified. This finding is supported by 
the record. As a result of the unions’ activ- 
ities appellant’s business is virtually at a 
standstill. 


129 U.S. C. § 101-115. 
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[Finding of Trial Court] 

The trial judge also specifically found 
that appellant had complied with § 8 of the 
Norris-LaGuardia Act? requiring that an 
employer make every reasonable effort to 
settle a labor dispute before being entitled 
to injunctive relief; that, with respect to § 7 
of the Act,® greater injury would be in- 
flicted upon the appellant by the denial of 
the relief asked for than upon the appellees 
by granting it; and that the appellant had 
no adequate remedy at law. Subsection (e) 
requires a finding that “the public officers 
charged with the duty to protect complain- 
ant’s property are unable or unwilling to 
furnish adequate protection.” As to this 
Judge Kirkpatrick said: “The picketing of 
the plaintiff’s plant is being carried on un- 
der police supervision and control, and the 
police appear to have supplied protection 
against injury to physical property.” He 
added that the plaintiff was not protected 
against loss of business with its customers. 
But it would be unreasonable to construe 
the subsection to include losses which the 
exercise of the powers of the police are 
hardly calculated to prevent. The words 
mean that only where the police can’t or 
won’t do their job of protecting physical 


229 U.S. C. § 108 ‘‘Noncompliance with obliga- 
tions involved in labor disputes or failure to 
settle by negotiation or arbitration as prevent- 
ing injunctive relief. No restraining order or 
injunctive relief shall be granted to any com- 
plainant who has failed to comply with any 
obligation imposed by law which is involved in 
the labor dispute in question, or who has failed 
to make every reasonable effort to settle such 
dispute either by negotiation or with the aid of 
any available governmental machinery of me- 
diation or voluntary arbitration.” 

329 U. S. C. § 107 ‘‘No court of the United 
States shall have jurisdiction to issue a tempo- 
rary or permanent injunction in any case in- 
volving or growing out of a labor dispute, as 
herein defined, except after hearing the testi- 
mony of witnesses in open court (with opportu- 
nity for cross-examination) in support of the 
allegations of a complaint made under oath, and 
testimony in opposition thereto if offered, and 
except after findings of fact by the court, to 
the effect— 

(a) That unlawful acts have been threatened 
and will be committed unless restrained or have 
been committed and will be continued unless 
restrained, but no injunction or temporary re- 
straining order shall be issued on account of 
any threat or unlawful act excepting against the 
person or persons, association, or organization 
making the threat or committing the unlawful 
act or actually authorizing or ratifying the same 
after actual knowledge thereof; 

(b) That substantial and irreparable injury to 
complainant’s property will follow; 

(c) That as to each item of relief granted 
greater injury will be inflicted upon complainant 
by the denial of rélief than will be inflicted upon 
defendants by the granting of relief; 


property the court may step in. The act 
takes this executive function out of the 
courts, and leaves it to the appropriate ex- 
ecutive officer, unless he fails to function. 
Heintz Mfg. Co. v. Local No. 515, 20 F. Supp. 
116 (D. C. Pa.).* There is nothing in the 
record to show that the police did not have 
the situation under control. On this ground 
alone the injunction could have been re- 
fused. Krupp Monarch Co. v. Anderson, 7 F. 
SuppeeisZaees (Ds Ge dllbé 


[Alleged Unlawful Acts] 


Section 7 makes one other prerequisite 
before an injunction can issue—that unlaw- 
ful acts have been threatened or committed. 
Appellant argues that the acts of the union 
are unlawful under Pennsylvania law—strik- 
ing for a closed shop, coercion of appellant’s 
customers not to deal with it, the acts of 
violence (even though none were proved to 
have been authorized), picketing in greater 
numbers than calculated merely to publish 
the existence of the dispute. It is not neces- 
sary for us to discuss whether or not Penn- 
sylvania law condemns these activities, 
although it may be pointed out that the legal- 
ity of the closed shop is established by stat- 
ute,° and the propriety of a strike to enforce 


(d) That complainant has‘no adequate remedy 
at law; and 

(e) That the public officers charged with the 
duty to protect complainant’s property are un- 
able or unwilling to furnish adequate protec- 
tion.’’ 

4‘*'The act of Congress was based upon a rec- 
ognition of the fact that the preservation of 
order and the protection of property in labor 
disputes is in the first instance a police problem, 
belonging to the executive rather than the ju- 
dicial side of the government, and its whole 
intent and purpose was to remove the courts 
from that field, except in cases where the peace 
authorities failed or refused to act.’’ 

5«* |. it was the purpose and intent of 
Congress that, though all other jurisdictional 
and necessary facts be present, a federal court 
should not step in by injunction until it becomes 
apparent that the local authorities are actually 
unable or unwilling to protect plaintiff's prop- 
erty.”’ 

6 Pennsylvania Labor Relations Act, June 1, 
1937 o1'168."43-P.S.211°6-(c) Pro- 
vided, That nothing in this act, or in any agree- 
ment approved or prescribed thereunder, or in 
any other statute of this Commonwealth, shall 
preclude an employer from making an agree- 
ment with a labor organization (not established, 
maintained or assisted by any action defined in 
this act as an unfair labor practice) to require, 
as a condition of employment, membership 
therein, if such labor organization is the rep- 
resentative of the employes, as provided in sec- 
tion seven (a) of this act, in the appropriate 
collective bargaining unit covered by such agree- 
ment when made.’’ This subsection is copied, 
nearly verbatim, from § 8 (3) of the National 
Labor Relations, Act, 29 U. S. C. 158 (3). 
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it was recently recognized by our court. 
For, as pointed out by the court below, §4 
of the act enumerates certain acts not sub- 
ject to injunctive relief. The test is objec- 
tive; not the purpose or intent of the acts 
sought to be restrained, and not even their 
illegality; but whether they come under § 4. 


[Limitation on Injunctive Relief] 


This section provides that no United 
States Court shall have jurisdiction to enter 
injunctions in labor disputes to prohibit per- 
sons from doing “whether singly or in con- 
cert” certain specified acts. These acts are 
classified under nine subsections ((a) to 
(i) inclusive); but we need consider only 
those which are applicable to the particular 
activities in this case. They are: 


[Strike Cannot Be Enjoined] 


“(a) Ceasing or refusing to perform any 
work or to remain in any relation of em- 
ployment.” A strike, therefore, cannot be 
enjoined. Whether or not the strike in this 
case is illegal, because of its purpose, as 
argued by appellant, is therefore beside the 
point. The test is no longer given the 
uncertain elasticity of “illegality.” The stat- 
ute, dealing strictly with procedure, no- 
where attempts to define as lawful the acts 
which it says may not be enjoined. The 
purpose of the act to remove the jurisdic- 
tion of the courts to enjoin strikes as such 
is emphasized in §9* which defines the 
manner in which the court shall make its 
findings. The injunction “shall include only 
a prohibition of such specific act or acts 
as may be expressly complained of in the 
bill of complaint . . . and as shall be ex- 
pressly included in said findings of fact 
...’ A strike is not the type of specific 
act contemplated by the exception, which 
looks to a particular action of an individual, 
whether singly or in concert with another. 
We are of the opinion that Federal courts 
may no longer issue general injunctions 
against striking, but only to restrain specific 
acts of individuals, which we shall pres- 
ently discuss. 


1 Apex Hosiery Co. v. Leader, 90 F. (2d) 155, 
160, reversed on other grounds Leader et al. v. 
Apex Hosiery Co., 302 U. S. 656. 

829 U. S. C. § 109. ‘‘Granting of restraining 
order or injunction as dependent on previous 
findings of fact; limitation on prohibitions in- 
cluded in restraining orders and injunctions. No 
restraining order or temporary or permanent 
injunction shall be granted in a case involving 
or growing out of a labor dispute, except on 
the basis of findings of fact made and filed by 
the court in the record of the case prior to 
the issuance of such restraining order or injunc- 
tion; and every restraining order or injunction 
granted in a case involving or growing out of 
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[Peaceful Picketing Cannot Be Enjoined] 


The picketing here complained of aver- 
aged ten to fifteen persons at a time, and 
on one occasion rose to ninety-seven. The 
subsections dealing with picketing, found 
in (e) and (f), are as follows: 


_“(e) Giving publicity to the existence of, or 
the facts involved in, any labor dispute, whether 
by advertising, speaking, patrolling, or by any 
other method not involving fraud or violence; 

(f) Assembling peaceably to act or to organ- 
ize to act in promotion of their interests in a 
labor dispute’’. 


Again, the uncertain test, expressed in the 
word “lawful” (picketing) is not employed.’ 
If the picketing is peaceful, unaccompanied 
by acts of violence, irrespective of whether 
it may be mass picketing, and therefore 
according to appellant’s argument illegal in 
Pennsylvania, it cannot be enjoined by a 
Federal court. Strikes and picketing are 
general acts, involving concerted efforts; 
the narrow limit of federal restraining 
power, under this act, is confined to forbid- 
ding defined acts of individuals. 

It is true that the picketing (‘assembling 
peaceably”) referred to in (f) is “in promo- 
tion of their interests in a labor dispute.’ 
Obtaining a closed shop is clearly in fur- 
therance of the interests of the strikers— 
an effective step towards a more cohesive 
and powerful organization. 


[Secondary Boycott Cannot Be Enjoined] 


Three other subsections of §4 may be 
considered together: 


“(g) Advising or notifying any person of an 
intention to do any of the acts heretofore speci- 

ed; 

(h) Agreeing with other persons to do or not 
to do any of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or 
inducing without fraud or violence the acts here- 
tofore specified, regardless of any such under- 
taking or promise as is described in section 103 
of this chapter.’’ 


The language of these subsections, and 
of (e), is broad enough to include the other 
acts of the appellees exerted against the 
appellant and its customers—following its 
delivery trucks, and persuading its cus- 


a labor dispute shall include only a prohibition 
of such specific act or acts as may be expressly: 
complained of in the bill of complaint or peti- 
tion filed in such case and as shall be expressly 
included in said findings of fact made and filed 
by the court as provided herein.’ 

® The provisions of the Norris-LaGuardia Act, 
so far as they are applicable, displace Sec. 20 
of the Act of October 15, 1914, known as the 
Clayton Act, which amended the Sherman Anti- 
Trust Act, 29 U. S. C. §52. The second para- 
graph of this section in defining acts which shall 
not be restrained uses the word ‘‘lawfully” 
twice, and the word ‘‘lawful’’ three times. 
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tomers by threats of picketing and actual 
picketing to reject its goods. Where no 
violence or fraud is involved a district court 
is without jurisdiction to enjoin members 
of a labor union from inducing contractors 
and owners of buildings not to let sub- 
contracts to members of an employers’ as- 
sociation which favored an open shop. 
Levering & Garrigues Co. v. Morrin, 71 ¥. 
(2d) 284 (C. C. A. 2), cert. den. 293 U. S. 
595. As found by the trial judge, the 
appellees’ acts did not involve fraud or 
violence. Such pressure on others often 
loosely termed a ‘“‘secondary boycott,” falls 
within the sections and cannot be enjoined. 
Carrying placards stating that Wilson & 
Co. was unfair to organized labor may have 
been misrepresentative. It was not fraudu- 
lent.” 


[“Unlawful Acts’’] 


Moreover, the words “unlawful acts” in 
Section 7 (a), which must be alleged in the 
complaint and included in the findings, can- 
not be read separately from the rest of the 
section, and assume appropriate meaning 
only when we consider the section as a 
whole. Irreparable injury to the complain- 
ant’s property, which has no police protec- 
tion, is an essential averment and finding; 
and the “unlawful acts” do not constitute 
a general reference to anything that may 


10 Cinderella Theater Co. v. Sign Writers’ Lo- 
cal Union, 6 F. Supp. 164. 

115 U. S. C. §17. ‘Antitrust laws not ap- 
plicable labor organizations. The labor of a 
human being is not a commodity or article of 
commerce., Nothing contained in the antitrust 
laws shall}be construed to forbid the existence 
and operation of labor, agricultural, or horti- 
cultural organizations, instituted for the pur- 
poses of mutual help, and not having capital 
stock or conducted for profit, or to forbid or 
restrain individual members of such organiza- 
tions from lawfully carrying out the legitimate 
objects thereof; nor shall such organizations, or 
the members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint 
of trade, under the antitrust laws.”’ 


be considered illegal, but specifically to the 
acts of violence which the authority of the 
executive is calculated to control. 


[Conclusion] 


When the Sherman Act was amended in 
1914 by the Clayton Act, §6 of the latter 
provided that labor unions should not “be 
held or construed to be illegal combinations 
Or conspiracies in restraint of trade under 
the antitrust laws,’ “ and § 20 regulated the 
granting of injunctions in cases between 
employer and employees, and exempted cer- 
tain acts from restraint. The language 
would appear to differentiate labor unions 
from trade combinations, and to exclude 
them from the operations of the Act. Yet 
the decisions have emptied the words of 


‘significance other than the affirmation of 


what the law had been for a long. time— 
that labor unions are not in themselves 
unlawful.” The act had little effect in nar- 
rowing equity jurisdiction in labor disputes.” 
We believe that the Norris-LaGuardia Act 
was adopted to prevent a similar construc- 
tion.* The purpose of the Act, to quote 
the trial judge, was “to take the Federal 
courts out of the business of granting in- 
junctions in labor disputes, except where 
violence or fraud are present.” 


Judgment affirmed. 


12 Stephens v. Ohio State Telephone Co., 240 
Fed. 759. 

18 Duplex Co. v. Deering, 254 U. S. 443. Amer- 
ican Steel Foundries v. Tri-City Central Trades 
Council, 257 U. S. 184. Section 20, said the 
court, ‘‘introduces no new principle into the 
equity jurisprudence of those (Federal) courts,” 
and ‘‘is merely declaratory of what was the 
best practice always.’’ Bedford Co. v. Stone 
Cutters Association, 274 U. S. 37. 

11 New Negro Alliance v. Grocery Co., 303 
U. S. 552, 562. ‘‘The legislative history of the 
act demonstrates that it wes the purpose of the 
Congress further to extend the prohibitions of 
the Clayton Act respecting the exercise of juris- 
diction by federal courts and to obviate the 
results of the judicial construction of that Act.” 
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[55,237] Port Chester Wine & Liquor Shop, Inc., and Joseph Gioffre, Respondents, 


v. Miller Bros. Fruiterers, Inc., Appellant. 
New York Court of Appeals. 


Decided July 11, 1939. 


Appeal from the Supreme Court, Appellate Division, Second Judicial Department. 


Resale by a non-contracting retailer of branded liquors at prices below the minimum 
established by fair trade contracts under the New York Fair Trade Act constitutes a 
violation of the statute, enjoinable at the suit of a contracting retail competitor, where 
the goods are purchased for resale with knowledge of the existing resale price restrictions. 


Affirming (N. Y.; 1938) 253 App. Div. 188. 


Miner W. Tuttle, Walter C. Lundgren and John E. Haignéy; Attorneys for Appellant. 
Benjamin I. Tunick; Attorney for Respondents. 


Thomas Kiernan, Orison S. Marden and Ezra Cornell; Attorneys for Seagram Dis- 
tillers Corporation and Calvert Distillers Corporation, amici curiae. 


Crane, C. J., Loucuran, LEHMAN, Huspss, Fincu and Ruerey, JJ., concur; O’Brien, J., 


takes no part. 


[Nature of Proceeding] 


LoucHRAN, J. This case presents ques- 
tions as to the construction and application 
of the Fair Trade Act of the State (Laws 
of 1935, ch. 976). 


[Statutory Provisions] 

The statute is entitled, “An Act to protect 
trade mark owners, distributors and the 
public against injurious and uneconomic 
practices in the distribution of articles of 
standard quality under a distinguished 
trade mark, brand, or name.” Section 1 
provides in part: “No contract relating to 
the sale or resale of a commodity which 
bears, or the label or content of which 
beafs, the trade mark, brand or name of 
the producer or owner of such commodity 
and which is in fair and open competition 
with commodities of the same general class 
produced by others shall be deemed in vio- 
lation of any law of the state of New York 
by reason of any of the following provisions 
which may be contained in such contract: 
(a) That the buyer will not resell such com- 
modity except at the price stipulated by 
the vendor * * *.” Section 2 provides 
in part: “Willfully and knowingly adver- 
tising, offering for sale or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to the 
provision of section one of this act, whether 
the person so advertising, offering for sale 
or selling is or is not a party to such con- 
tract, is unfair competition and is actionable 
at the suit of any person damaged thereby.” 


[Prior Construction of Act] 


Other “provisions of the statute which 
exclude several situations from its oper- 
ation are unrelated to the present case. In 
Bourjois Sales Corp. v. Dorfman (273 N. Y. 
167) this court surrendered its view that 
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section 2 is essentially obnoxious to the due 
process clauses. 


[Statement of Case] 


Plaintiffs do business in the village of 
Port Chester as vendors of alcoholic bever- 
ages at retail for off-premises consumption. 
Pursuant to the Fair Trade Act, they agreed 
not to resell specified branded liquors which 
were within the purview of the statute, 
except at prices stipulated by the distillers 
thereof. With knowledge of these agree- 
ments, the defendant, a competitor of the 
plaintiffs, acquired liquors of the same 
brands and resold them at retail at prices 
less than the retail prices stipulated by the 
distillers. These admitted violations of the 
statute having been enjoined by a judgment 
granted to the plaintiffs on the pleadings, 
the defendant now appeals to this court by 
leave of the Appellate Division. Precisely 
stated, the issue for determination is 
whether a violation of section 2 by a non- 
signatory retail reseller is actionable at the 
suit of a signatory competitor. 


[Retail Resellers Bound] 


Before the Fair Trade Act had become 
part of our statutes, it had been said in this 
court: “The law endeavors to protect the 
interest of parties in existing contractual 
relations from intentional and wrongfu) 
interference by strangers. The principle 
constitutes a limitation upon the doctrine of 
freedom of contract, which courts have im- 
posed in an attempt to promote justice and 
fair dealing and to~ prevent wrongs.” 
(Reiner v. North American Newspaper Al- 
lance, 259 N. Y. 250, 254.) Section 2 of the 
Statute 1s an extension of this principle. 
Conscious disregard of price maintenance 
provisions by non-signatories is made a tort 
(“unfair competition”) and is made “action- 
able at the suit of any person damaged 
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thereby.” This last phrase must, we think, 
be taken to include a retail reseller who is 
bound to abide by the resale price restric- 
tions of a fair trade agreement. 


[Injunction Proper] 


Our conclusion is that the relief awarded 
to the plaintiffs by the courts below had 
clear warrant in the statute. 


[Question Not Determined] 


We express no opinion as to whether a 
reseller must observe resale price restric- 


tions laid down after he acquired the com- 
modity. (Cf. Old Dearborn Distributing Co. 
ieee nas Corp., 299 U. S. 183, 


[Conclusion] 


The judgment should be affirmed, with 
costs. 


Crane, Ch. J., LEHMAN, Huzsss, FINCH 
and Rippey, JJ., concur; O’Brien, J., taking 
no part. 


[Judgment Affirmed] 
Judgment affirmed. 


[] 55,238] H. N. Heusner & Son, a corporation, v. Federal Trade Commission. 


United States Circuit Court of Appeals, Third Circuit. 


Filed August 10, 1939. 


On petition to review and modify an order of the Federal Trade Commission. 
_ Qualification of a misbranded domestic cigar label is ineffective to remove the false 
implication that the product contains “Havana” tobacco, but an extension of time for 
altering the label is warranted where the misleading brand has been employed over a 


thirty-seven year period. 


Affirming as modified the order of the Federal Trade Commission Dkt. 2355 of 


May 29, 1937. 


Before Biccs, Maris, and Crarx, Circuit Judges. 


[Nature of Product] 

CLarK, Circuit Judge. The “harmless 
drudges” (as Dr. Johnson defined them) 
who have busied themselves “in tracing the 
original, and detailing the signification of 
words,” are in agreement that a “Havana” 
cigar is one made from Cuban tobacco, New 
Century Dictionary, Vol. 1, p. 719; Webster’s 
Universal Dictionary (1936), p. 772. Such, 
too, is the understanding of the trade, To- 
bacco Manual, p. 19, and we are told: 

“The tobacco leaf of Cuba is world famous for 
its aroma and makes the finest of all cigars.”’ 

The Wide Realm of Lady Nicotine, 8 Comp- 
ton’s Encyclopedia, p. 3509. 


Hence, the implicit misrepresentation in 
selling Cuban tobaccoless cigars under the 
label “Havana” hardly merits comment. 
The judicial reaction to that practice may 
be observed in two fields: suits for trade- 
mark infringement, and the review of or- 
ders by an administrative agency pledged 
to extirpate “unfair methods of competi- 
tion,” 15 U. S. C. A. sec. 45. It has met 
with unanimous condemnation in both. 


[Unclean Hands Doctrine] 


The doctrine of unclean hands as applied 
to the protection of trade-marks and names 
has been thoroughly elucidated in the text 
books and law reviews, Derenberg, Trade- 
Mark Protection and Unfatr Trade, pp. 659 


et seq.; Nims, Unfair Competition and Trade- 
Mark (Third Edition) pp. 977 et seq.; 31 
Harvard Law Review 889 (note); 21 Yale 
Law Journal 426 (note): 15 Yale Law Jour- 
nal 309 (note) ; 32 Halsburys Laws of Eng- 
land, pp. 657-658. Suffice it to say that mis- 
representation as to ingredients, Worden 
v. California Fig Syrup Co. (“Fig Syrup” 
without figs), 187 U. S. 516, and as to the 
place and manner of manufacture, Man- 
hattan Medicine Co. v. Wood, 108 U. S. 218 
(Moses Atwood, of Georgetown, Mass., for 
Manhattan Medicine Company, N. Y.), 
Kosofsky v. Silbert, 123 Misc. (N. Y.) 638 
(Hudson Bay Fur Company without furs 
from Hudson Bay), have prevented the 
traders who used them from _ securing 
equitable relief. As earty as 1867 the Su- 
preme Court of Pennsylvania (wherein is 
situated Constatoga, birthplace of the 
stogy) invoked the doctrine in connection 
with domestic cigars mislabeled “Havana”. 
Not even deigning to stress the misdescrip- 
tion of ingredients, the learned Court de- 
scribed that practice as: 

‘** * * a falsehood as to the place where his 
goods are manufactured in order to have the 
benefit of the reputation which such goods have 
acquired in the market’’. Palmer v. Harris, 60 
Pa. 156, 158. 


Other courts followed suit, Newman vw. 
Pinto, 4 R. P. C. 508; Solis Cigar Co. v. Pozo, 


16 Colo. 388. 
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[Rulings of FTC] 


The work of the Federal Trade Commis- 
sion has been along similar lines, Deren- 
berg, Trade-Mark Protection and Unfair 


Competition, pp. 190 et seg.; Henderson, The 
Federal Trade Commission, p. 182. Here the 
public has been protected, affirmatively 
rather than negatively, from misrepresenta- 
tion of ingredients, Federal Trade Commus- 
sion v. Winsted Hosiery Co., 258 U. S. 466 
(“natural wool” for cotton) ; Federal Trade 
Commission v. Agloma Lumber Co., 291 U. S. 
67 (“California white nine” for yellow pine) ; 
Procter & Gamble v. Federal Trade Commus- 
sion, 11 F. (2d) 47 (“Naptha soap” without 
naptha) ; Marsland Duraleather Co. v. Fed- 
eral Trade Commission, 34 F. (2d) 733 
(“Duraleather’ without leather); and of 
the place and method of manufacture, 
Federal Trade Commission v. Bradley, 31 F. 
(2d) 569 (“English tub soap” made in 
America); Lighthouse Rug Co. v. Federal 
Trade Commission, 35 F. (2d) 163 (“Light- 
house” rugs not made by blind men). By 
the same token, the Commission will not 
countenance “Havana”, “Cuban”, “Tampa”, 
and “Wheeling” cigars which are geograph- 
ically or analytically unworthy of the name. 
See 105 Commerce Clearing House Trade 
Regulation Service, sec. 505.4465-75; 106 
Commerce Clearing House Trade Reaqulation 
Service, secs. 9100, 9745. [CCH Trave Rec- 
ULATION ReEporTS, 10th Edition, J 5091.151]. 
[Relief Sought] 


Accordingly, the petitioner, a Pennsy]l- 
vania manufacturer of cigars which contain 
only Pennsylvania tobacco, but are branded 
“Havana Smokers”, has been ordered to 
cease and desist from using the word 
“Havana” to designate its product. We 
are asked to modify this order so as to 
permit the retention of the word “Havana” 
with an appropriate “qualification”, i. e., 
the legend: 


ENODICE 
ES CLG AIRS 
ARE MADE IN 
THE, UNITED 

STATES AND 
ONLY OF UNITED 
SIMS, WOMACK CO” 


[Falsity of Description] 


The difficulty of petitioner’s position lies 
in the fact that the implication of the word 
“Havana” is totally false. The purchaser 
can be guided by either label or legend, 
but not by both. This circumstance came 
before the Court of Appeals for the District 
of Columbia in a recent case. After a care- 
fully considered review of the authorities 
the learned court concluded: 
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‘os %& %* But the phrase ‘Army and Navy’ in the 
name ‘Army and Navy Trading Company’ makes 
the singte representation that at least the major 
portion of the merchandise offered for sale is in 
some sense Army and Navy goods. This single 
representation being untrue, it cannot be quali» 
fied; it can only be contradicted. The cases 
urged by the Trading Company and above dis- 
cussed justify qualification of a trade name’ 
where qualification is possible; they do not 
justify contradiction’. Federal Trade Commis- 
sion v. Army and Navy Trading Co., 88 F. (2d) 
776, 780. 


We doubt if petitioner would accede to a 
true qualification—‘Fake Havana Smokers”. 


[Length of Period of Use] 

It appears, however, that the cigars in 
question have been branded ‘Havana 
Smokers” since 1902. This, we think, calls 
two mitigating factors into play. First, the 
sudden elimination of the word “Havana” 
might cause confusion, or even consterna- 
tion, among the devotees of petitioner’s 
cigars, as well as substantial loss to peti- 
tioner, cf. Marsland Duraleather Co. v. 
Federal Trade Commission, 34 F. (2d) 733. 
Second, it is possible, although the point 


‘is not reflected in the findings of the Com- 


mission, that the long misuse of the word 
“Havana” has lent that term a species of 
secondary meaning in connection with peti- 
tioner’s cigars. See Notz, Unfair Commer- 
cial Practices in International Trade, 23 
Bulletin of American Trade-Mark Associa- 
tion (New Series) 79. Courts of equity now 
tend to take this fact into account before 
applying the doctrine of unclean hands in 
the manner above referred to. As a lead- 
ing text writer has put it: 


“They are now chiefly concerned with whether. 
in the case of particularly well known marks! 
and names, the public has become accustomed 
to associate a product with a definite taste, ap- 
pearance, smell, etc. without in the least being 
deceived by a product which does not contain 
exactly what it professes to, but which is the 
identical article which had previously satisfied 
them.’’ Derenberg, Trade-Mark Protection and 
Unfair Trading, p. 670. 


See Coca-Cola Co. v. Koke, 254 U. S. 143; 
Le Biume Import Co. v. Coty, 293 Fed. 344. 


[Period for Compliance] 


We feel that these considerations, al- 
though without bearing on the propriety 
of the Commission’s order, may well in- 
fluence the method whereby it is to be 
enforced. As a consequence, petitioner will 
be allowed two years within which to 
eliminate the word “Havana” as prescribed 
in our recent decree in Bayuk Cigars, Inc. v. 
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Federal Trade Commission, 106 Commerce 
Clearing House Trade Reaulation Service, 
Par. 25290 [1932-1939 ‘rape Cases §] 55,235], 
and see 14 Federal Trade Commission 
‘Reports 708. 


[Conclusion] 


The order of the Federal Trade Commis- 
sion is modified in accordance with the 
views set forth in this opinion and its en- 
forcement as so modified will be decreed. 


[55,239] Ostler Candy Company, a corporation, v. Federal Trade Commission; 
Glade Candy Company, a corporation, v. Same; Shupe-Williams Candy Company, a 
corporation, v. Same. 


United States Circuit Court of Appeals, Tenth Circuit. Decided August 30, 1939. 
Petitions to review orders of the Federal Trade Commission. 


Ascertainment by the Federal Trade Commission, prior to the beginning of pro- 
ceedings, of the existence of unfair methods of competition in the sale of “chance” candy 
and that advancement of the public interest will follow from the institution of cease and 
desist proceedings is not required where preliminary correspondent with the respondent 
manufacturer supplies the Commission with all essential factual material. 


A cease and desist order of the Federal Trade Commission prohibiting the sale or 
distribution by manufacturers of candy so packed that retailers may dispose of the 
product through lottery methods is not overly broad in scope where application of the 
order is limited to candy packaged so as to be especially suited for unfair retail 
distribution. 


The 1938 amendment of Sec. 5 of the Federal Trade Commission Act does not, by 
providing for the final effect of cease and desist orders at the expiration of the period 
allowed for petitions for review, in the absence of such petitions, constitute an unconsti- 
tutional delegation of judicial power where the amendment relates solely to the remedy 


and does not affect the due process afforded by judicial review. 


H. L. Mulliner (J. R. Mulliner and H. H. Halliday on brief), 145 Continental Bank 
Building, Sale Lake City, Utah; Attorneys for Petitioners. 


Martin A. Morrison, Assistant Chief Counsel (W. T. Kelley, Chief Counsel, P. C. 
Kolinski and James W. Nichol, Special Attorneys, on brief); Attorneys for Respondent. 


Before Puiiuirs, Bratton and Huxman, Circuit Judges. 
Affirming the orders of the Federal Trade Commission issued August 4, 1938, FTC 


Complaint Nos. 2708, 2837, 2848. 
[Nature of Proceedings] 


Bratton, C. J.: Ostler Candy Company, 
Glade Candy Company, and Shupe-Williams 
Candy Company, each engaged in the man- 
facture of candy in the State of Utah and 
in the sale and distribution of it in intrastate 
and interstate commerce, seek to have re- 
viewed and set aside orders of the Federal 
Trade Commission entered under the provi- 
sions of section 5 of the Federal Trade 
Commission Act, 15 USCA 45, separately 
requiring them to cease and desist from 
certain trade practices which were found to 
constitute unfair competition in commerce. 
The proceedings are here on separate peti- 
tions to review, but the material facts are 
substantially alike and the questions pre- 
sented are identical. 


[Findings of Commission] 


The Commission found in each proceed- 
ing that the company was in active competi- 
tion with others engaged in the manufacture 


of candy and in the sale and distribution of 
it in interstate commerce; that several of its 
assortments of candy are composed of bars 
of candy, together with a device commonly 
called a “pushcard”; that the pushcard has 
partially perforated discs which are effec- 
tively concealed; that when a push is made 
and the disc separated from the card a num- 
ber or legend is disclosed; that sales are 
five cents each; that the card bears a state- 
ment informing prospective and actual cus- 
tomers that each number or legend pushed 
entitles the person pushing it to receive’one 
bar of candy but that certain numbers en- 
title the persons pushing them to one or 
more additional bars; that the card also, 
bears a legend stating that the person mak- 
ing the last push will receive a specified 
number of additional bars; that the company 
also distributes assortments composed of a 
number of packages of candy of varying 
size, together with a device commonly called 
a “punchboard”; that the punchboard has a 
number of holes in which slips of paper 
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containing numbers are secreted; that when 
a punch is made and the slip separated from 
the board the number is disclosed; that 
punches are five cents each; that the board 
has printed thereon statements or legends 
informing prospective and actual purchasers 
that those punching certain numbers are 
entitled to specified packages of candy; that 
the packages of candy are distributed in 
accordance with such statements or legends; 
that candy assortments involving such lot 
or chance features are generally called 
“chance candy” and that assortments with- 
out the lot or chance features are called 
“straight goods”; that the company sells its 
chance candy to jobbers and retailers; that 
the jobbers resell to retailers; that the re- 
tailers display it for sale as packed by the 
company and it is sold to the-consuming 
public in accordance with the sales plans 
of the company; that such candy is so 
packed and assembled as to involve and is 
designed to involve the use of a lottery 
scheme when sold and distributed to the 
consumers thereof; that the sale and dis- 
tribution of chance candy through such 
methods constitutes a lottery or gaming 
device which is contrary to public policy, as 
morally bad and encouraging gambling, as 
injurious to the candy industry because it 
results in the merchandising of a chance or 
lottery instead of candy, and as providing 
retail merchants with a means of violating 
public policy and the laws of the several 
states; that it is injurious and prejudicial 
to the public and to the competitors of the 
company; and that it is a restraint upon and 
a detriment to the freedom of fair and 
legitimate competition in the candy in- 
dustry. 


[Cease and Desist Orders] 


Each order requires the company in the 
sale and distribution of candy in interstate 
commerce, to cease and desist (1) from sell- 
ing and distributing to wholesale dealers 
and jobbers, for resale to retail dealers 
direct, candy so packed and assembled that 
sales to the public are to be made, or may 
be made, by means of a lottery, gaming 
device, or gift enterprise, (2) from supply- 
ing to or placing in the hands of retail 
and wholesale dealers and jobbers assort- 
ments of candy which are used, or may be 
used, without alteration or rearrangement 
of the contents thereof, to conduct a lottery, 
gaming device, or gift enterprise in the sale 
or distribution of the candy contained in 
such assortments to the public, (3) from 
supplying to or placing in the hands of 
retail or wholesale dealers and jobbers 
assortments of candy, together with a push- 
card or punchboard for use, or which may 
be used, in distributing or selling such candy 
to the public at retail, and (4) from furnish- 
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ing to retail and wholesale dealers and job- 
bers pushcards or punchboards, either with 
packages or assortment of candy or sepa- 
rately, bearing a legend or statement in- 
forming the purchasing public that the 
candy is being sold by lot or chance, or in 
accordance with a sales plan which consti- 
tutes a lottery, gaming device, or gift 
enterprise, 


[Constitutional Issue] 


The constitutionality of section 5 of the 
statute, as amended by the Act of March 21, 
19383052 bStatp.1lijeis challengediwi1€ is 
argued that the amendment gives to an 
order to cease and desist from a trade pract- 
tice the full force and effect of a judgment 
or decree of a court, thus vesting judicial 
power in the Commission. The amendment 
provides that the order shall become final 
upon the expiration of the time allowed 
for the filing of a petition for review, if no 
such petition has been filed within that time. 
The change relates solely to the.remedy of 
the Government for its enforcement; it does 
not transform the order into the equivalent 
of a legislative act or a judgment or decree 
of a court; and the provision for judicial 
review meets the requirements of due 
process. The statute is not open to attack 
for want of constitutional validity. Na- 
tional Candy Co. v. Federal Trade Commis- 
ston, 104 F, (2d) 999, 


[Jurisdictional Issue] 


The jurisdiction of the Commission is 
attacked. The contention is that as a pre- 
requisite to jurisdiction to issue a complaint, 
the Commission must first determine whether 
there is reason to believe that one has been 
or is using an unfair method of competition 
in interstate commerce; that after determin- 
ing such question in the affirmative the 
Commission cannot proceed further unless 
it further appears that the proceeding would 
be in the interest of the public; and that the 
Commission did not acquire jurisdiction 
here because no unfair method of competi- 
tion existed in that chance candy is not 
sold at retail in competition with straight 
candy. It is well settled that in order to 
initiate such a proceeding the Commission 
must first ascertain that an unfair method 
of competition in commerce has been or is 
being used, and, if so, that a proceeding 
would be in the interest of the public. 
Federal Trade Commission v. Raladam Com- 
pany, 283 U. S. 643. But here the corre- 
spondence passing between the Commission 
and the companies shows clearly that the 
Commission was thoroughly conversant 
with the material facts bearing upon the 
manner in which the chance candy was 
packed, distributed, and ultimately sold at 
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retail to the consuming public. A further 
investigation would have been idle and use- 
less. A court on petition to review a cease 
and desist order cannot inquire into the 
quantum or sufficiency of the factual infor- 
mation on which the Commission made its 
initial determination that an unfair method 
of competiton was being used and that a 
proceeding would be in the public interest. 
That.is a matter for the Commission. 
Where the Commission acts on some in- 
formation, the scope of judicial review be- 
gins with the filing of the complaint. We 
do not explore the question whether a cease 
and desist order may be attacked on review 
for want of any evidence on which the 
Commission made its initial determination 
as no such situation is presented. 


[Consideration of Public Policy] 


The statute condemns any method of 
competition in interstate commerce which 
is contrary to public policy. Federal Trade 
Commission v. Beech-Nut Pacring Co., 257 
U. S. 441; Wholesale Grocers’ Association v. 
Federal Trade Commission, 277 F. 657; 
Walter H. Johnson Candy Co. v. Federal 
Trade Commission, 78 F. (2d) 717; it inter- 
dicts any system of competitive merchandis- 
ing in such commerce which uses or 
employs a lottery, gaming device, or gift 
device. Federal Trade Commission v. Keppel 
& Bro., 291 U. S. 304; and pushcards and 
punchboards are within that class, Hofeller 
v. Federal Trade Commission, 82 F. (2d) 
647; Federal Trade Commission v. F. A. Mar- 
toccio Company, 87 F. (2d) 561; Federal 
Trade Commission v. Charles N. Miller Co., 
97 F. (2d) 563; Helen Ardelle, Inc. v. Federal 
Trade Commission, 101 F, (2d) 718; Bunte 
Bros. v. Federal Trade Commission, 104 F. 
(2d) 996; National Candy Co. v. Federal 
Trade Commission, supra. 


[Conclusiveness of Findings] 


It is urged that the jurisdiction of the 
Commission is restricted to methods of 
competition as they affect competitors and 
the public; that it has no independent police 
powers; and that these proceedings should 
have been dismissed for, the reason that the 
sale of chance candy at retail does not 
constitute competition with the sale of 
straight candy. The essence of a proceed- 
ing of this kind is the forbidding of the 
continued use of an unfair trade practice 
in commerce in competition with others. 
It necessarily follows that where it appears 
in the course of such a proceeding that 
competition does not exist the proceeding 
should be dismissed. But the Commission 
found that the sale and distribution of 
chance candy in commerce and its sale 


at retail does come into competition with 
that of straight candy; that it diverts trade 
in volume from business enterprises not using 
such methods; and that it is prejudicial to 
the public. That finding is conclusive on 
review if it is supported by substantial evi- 
dence. Federal Trade Commission v. Win- 
sted Hosiery Co., 258 U. S. 483; Federal 
Trade Commission v. Algoma Lumber Co., 
291 U. S. 67; Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112. 
It would not serve any useful purpose to 
detail the evidence at length. It suffices 
to say that there was substantial evidence 
to show that while generally there are 
differences in the types of customers for 
the two kinds of candy, the sale of chance 
candy does reduce the sale of straight 
candy. As the diversion of a substantial 
part of trade from straight candy to chance 
candy constitutes competition, the finding 
is supported by adequate evidence and there- 
fore cannot be overthrown on review. 


[Scope of Orders] 


The remaining contention which merits 
consideration is that the orders are too 
broad. It is said that the first and second 
paragraphs are broad enough to include any 
candy which might be sold at retail through 
means of a lottery, gaming device, or gift 
device, even though the company-did not 
intend or contemplate at the time of its 
sale and distribution to jobbers or retailers 
that it should be retailed through such 
methods; and that unless the orders are 
limited they will effectively forbid the sale 
and distribution in commerce of any candy 
whatsoever. The first paragraph forbids 
the sale and distribution of candy so packed 
and assembled that sales are to be made, or 
may be made, by means of a lottery, gam- 
ing device, or gift device; and the second 
paragraph prohibits the supplying or plac- 
ing in the hands of dealers and jobbers 
assortments which are used, or may be used, 
without alteration or rearrangement of the 
contents thereof to conduct a lottery, gam- 
ing device, or gift device in the sale or 
distribution of the candy contained therein. 
The Circuit Court of Appeals of the 
Seventh Circuit limited an order quite 
similar to these in a manner equivalent to 
striking from the first paragraph of these 
orders the words “or may be made”, and to 
striking from the second paragraph the 
words “or which may be used”. Federal 
Trade Commission v. McLean & Son, 84 F. 
(2d) 910. The First Circuit took like ac- 
tion, citing with approval and resting its 
decision upon the McLean case. Federal 
Trade Commission v. Charles N. Miller Co., 
supra. The Ninth Circuit did likewise, cit- 
ing both the McLean and the Miller cases. 
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Helen Ardelle, Inc. v. Federal Trade Com- 
mission, supra. But the Seventh Circuit 
concluded in the recent case of National 
Candy Co. v. Federal Trade Commission, 
supra, that its action in the McLean case was 
not well taken. The court said that more 
deliberate consideration convinced it that 
the language of the order, in the light of 
the allegations of the complaint and the 
findings, could not reasonably be construed 
to have application to straight candy; that 
it applied only to candy which carried an 
unfair appeal to retail déalers and retail 
purchasers on account of the element of 
chance involved in the sale of it. Giving 
the order that construction, the court de- 
clined to restrict it. These orders must 


be construed in the light of the allegations 


Court Decisigns 
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contained in the complaint and the findings 
of the Commission. And when construed 
in that manner it is reasonably clear that 
the first and second paragraphs apply ex- 
clusively to candy which is so. packed or 
arranged as to be especially suited to sale 
at retail in a.manner which makes an un- 
fair appeal to retail dealers and retail pur-: 


‘chasers on account of the element of chance 


involved, and to candy which is peculiarly 
adapted in some other manner to sale at 
retail by chance method. With these para- 
graphs thus construed, the orders are not 
objectionably broad in scope and effect. 


[Conclusion] 


The petitions to set aside the orders are 
severally denied. 


{1 55,240] State of New Jersey, on complaint of Harry Lief, v. Packard-Bamberger 


& Co., Inc., a New Jersey corporation. 
New Jersey Supreme Court. 


Filed September 16, 1939. 


Enforcement of the New Jersey Fair Sales Act is denied as a deprivation of property 


without due process of law where the extension of the prohibitions of the statute beyond 
sales affected with a public interest, and the failure of the Act to exhibit a purpose of 
accomplishing any valid object, render the Act an arbitrary and non-beneficial restriction 


upon trade. 
Affirming (N. J.; 1939) 2 Atl. (2d) 599. 


Pesin & Pesin, Esqs., 361 Central Avenue, Jersey City, New Jeusey; Attorneys for 


Prosecutor. 


Losche & Mounier, Esqs., 210 Main Street, Hackensack, New Jersey; Attorneys for 


Respondent. 
Before CaAsE, Donces and Porter, JJ. 


[Nature of Proceeding] 


Donces, J. A writ of certiorari was 
allowed to review the action of the District 
Court of the Third Judicial District of the 
County of Bergen in dismissing a complaint 
alleging violation of Section 2 of Chapter 
394 of the Laws of 1938 (P. L. 1938, p. 976) 
entitled: 

‘‘An act to insure and protect fair trade prac- 
tices in distribution, defining such practices, 
prohibiting the advertisement, offer for sale or 
sale of merchandise at less than cost, and fixing 
penalties for the violation thereof.’’ 


Section 2 provides: 


“It is hereby declared that the advertisement, 
offer for sale, or sale of any merchandise at 
less than cost by retailers is prohibited.’ 


[“Cost to Retailer’] 


The act defines cost to the retailer in the 
first section thereof as follows: 

“c(a) ‘Cost to the retailer’ shall mean the 
totai consideration necessary for the replacement 
of the merchandise to the retailer at the retail 
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outlet, such consideration to be determined by 
applying to said merchandise the same cost per 
unit as the last quantity purchased by the 
retailer prior to the sale of the said merchandisé 
would have cost per. unit if bought at the most 
favorable market price available to the retailer 
at any time within thirty (30) days prior to the 
said sale less any customary trade discounts, 
but exclusive of discounts for cash, display allow- 
ances and unearned discounts for volume.”’ 

“ce) ‘Cost to the retailer’ and ‘cost to the 
wholesaler’ must be bona fide costs and sales to. 
consumers, retailers and wholesalers at prices 
which cannot be justified by existing market 
conditions within this State shall not be used 
as basis for computing costs wtih respect to 
sales by retailers and wholesalers.’ 


“‘(d) ‘Sell at retail’ and ‘sales at retail’ shall 
mean any transfer of title to tangible personal 
property for a valuable consideration where such 
property is to be used by the purchaser for pur- 
pose other than resale, manufacture or further 
processing. The above terms shall also include 
any such transfer of property where title is re- 
tained by the seller as security for the payment 
of the purchase price.’ 


““(f) ‘Retailer’ shall mean and include every 
person, firm, corporation or association engaged 
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in the business of transferring title within this 
State to tangible personal property for a valu- 
able consideration where such property is to be 
‘used by the purchaser and is not to be resold 
or used for the purpose of manufacture or fur- 
ther processing.’’ 


[Exempted Sales] 


by retailers. 


[Lower Court Determination of 
Constitutionality] 


Respondent asserts and the court below 
held the act to be unconstitutional. No 
statement of facts appears in the record. 
The motion was addressed to the suffi- 
ciency of the complaint as having no valid 
statute to support it. The complaint alleges 
that defendant did “on or about the 7th 
day of July, 1938, and at other times subse- 
quent thereto, violate Section 2 of Chapter 
394 of the Pamphlet Laws of 1938 of the 
State of New Jersey, in that they did on or 
about such date advertise, offer for sale and 
se]l merchandise consisting of groceries at 
less than cost to them, within the meaning 
and intendment of said law.” 

Regarding the propriety of the action of 
an inferior court such as the District Court 
in declaring a statute unconstitutional, we 
direct attention to the statement of Mr. 
Justice PARKER in Legg v. County of Passaic, 
122 N. J. Law 100, as the guide for courts 
of inferior jurisdiction.. However, because 
of the importance of the. matter to the 
public, we pass all other questions raised 
and take up the question of the validity of 
the statute. 

[Application of Act] 


It will be observed that the statute is 
very broad in its application to sales of 
merchandise. By its terms, it applies to 
every person or group “engaged in the 
business of transferring title to personal 
property for a valuable consideration where 
such property is to be. used by the pur- 
chaser.” Costs to such retailer are estab- 
lished in subdivision (a) of section 1, with 
limitations in subdivision (c). An exemp- 
tion in section 8 is created where the price 
of merchandise is made to meet the “legal 
price” of a competitor. 

In Wilentz, Attorney-General, v. Crown 
Laundry Service, Inc., 172 Atl. Rep. 331, Vice- 
Chancellor Bigelow admirably stated the 
law. He said: 

“ ‘Statutes in derogation of common law rights 
are to be strictly construed, and we are not to 
infer that the legislature intended to alter the 


common law principles further than is. clearly 
expressed, or than the case absolutely required.’ 
Tinsman v. Belvidere Delaware R. R. Co., 26 
N. J. Law 148, 167, 69 Am. Dec. 565. No com- 
mon-law right has been more firmly established 
Or more treasured than the right of the in- 
dividual to sell his goods or his services at 
whatever price he and the purchaser might agree 
upon. Indeed, afew years ago every court in the 
land would have held that a statute abrogating 
that right, except in the case of a business or 
property affected with a public interest, would’ 
deprive the individual of his property without 
due process of law, and therefore be void. Fyson 
~. Banton, 273 U. S. 418, 47 S. Ct. 426, 71 L. 
Ed. 718, 58 A. L. R. 1236; Ribnik v. McBride, 277 
WS. 1350,7 48) S: (Cts 545s) 72) LL? Ed. 913; 567A. 
L. R. 1327; Williams v. Standard Oil, 278 U.S. 
Zoo An nt Cll: Sada 0 a 2874 OO pAcmlinn Fee 
596.- Doubtless judicial conceptions of the power 
of the Legislature to restrict the individual’s 
liberty of contrast have been undergoing a 
change in recent years. Nebbia v. People of: 
State of New York, 291 U. S. 502, 54 S. Ct. 505,: 
78 L. Ed. 940,.89 A. L. R. 1469. Doubtless 
legislative power, usually dormant, may be re-, 
called to activity by the stress of the times., 
Home B. & L. Association v. Blaisdell, 290 U. Sv 
398, 54S. Ct. 231, 78 L. Ed. 413, 88 A. L. R. 1481. 
But, even granting to the Legislature the utmost 
power which has been claimed for it, it must 
still be conceded that the exercise of such power. 
requires explicit, unambiguous language. * * * 
‘Fair competition,’ the only authorized subject 
of the code, may be taken as the opposite of 
‘unfair competition,’ a term which has long been 
employed by the courts. It has generally been, 
understood to mean a form of competition in- 
volving deception of the public as by the imita- 
tion of trade-names, labels, etc. The United: 
States Supreme Court, referring to the Federal 
Trade Commission Act (15 USCA para. 41 et) 
seq.), has said: “The words ‘‘unfair method of 
competition’’ are not defined by the statufe and! 
their exact meaning is in dispute. It is for the. 
courts, not the commission, ultimately to deter- 
mine as matter of law what they include. They 
are clearly inapplicable to practices never here- 
tofore regarded as opposed to good morals be-. 
cause characterized by deception, bad faith, 
fraud, or oppression, or as against public policy 
because of their dangerous tendency unduly to 
hinder competition or create monopoly. The act 
was certainly not intended to fetter free and 
fair competition as commonly understood and 
practiced by honorable opponents in trade.’ 
Federal Trade Commission v. Gratz, 253 U. S. 
421, 40 S. Ct. 572, 575, 64 L. Ed. 993: Federal 
Trade Commission v. Raymond Bros.-Clark Co., 
263 U. S. 565, 44 S. Ct. 162, 68 L. Ed. 448, 30 
A. L. R. 1114, Price cutting, by itself, has never 
been considered unfair competition. Sears Roe- 
buck v. Federal Trade Commission (C. C. A.) 
25S) Hee S07 Ow Aciace iter So Ss) 


[Act Not Limited to Public Interest 


In the act under consideration there is 
no limitation to transactions which involve 
commodities affected with a public interest, 
or those which may be designed to injure 
competitors or destroy competition. Jn this 
enactment, we find an absolute prohibition 
of sale “below cost,” with punishment 
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therefor, regardless of intent, purpose, or 
effect upon fair trade. Just how that cost 
is to be determined under this act is not 
clear. Indeed, subdivision (a) of article 1 
attempts to establish a standard for deter- 
mining cost, and subdivision (c) of the 
same article withdraws that standard by 
declaring that “prices that cannot be justi- 
fied by existing market conditions shall not 
be used.” By what rule justifiable market 
conditions are to be determined does not 
appear. As above stated, section 8 pro- 
vides: “The provisions of this act shall 
not apply to sales at retail or sales at 
wholesale * * * (e) where the price of mer- 
chandise is made to meet the legal price of 
a competitor for merchandise of the same 
grade, quality and quantity.” How a per- 
son is to determine the legality of the price 
of a competitor is not declared, and the 
impracticability, if not the impossibility of 
determining the “legality” of a competitor’s 
price is obvious. 


[Constitutional Guarantees] 


The constitutional guarantees of our Bill 
of Rights give to every one the right of 
acquiring and possessing the absolute title 
to property, with all rights incident thereto, 
and, as an incident of personal liberty, the 
right to dispose of such property in such 
innocent manner as he pleases, and to sell 
it at such price as he can obtain in fair 


trade. State v. Ruback, 281 N. W. 607. 


[Indefiniteness of Prohibition] 


Keeping in mind the undoubted right to 
possess and fairly dispose of property, and 
that the sale of groceries herein involved is 
in no manner affected with a public interest, 
does this act define an offense? What is 
sought to be accomplished by this act? 
There is no requirement of criminal or 
illegal intent or purpose. Indeed, the act 
may be violated without guilty knowledge. 
A retailer may not only ordinarily not sell 
below cost to him, but, if he seeks to meet 
competition, he must expertly study and 
determine that he is buying under market 
conditions that are justified, or that the 
price of a competitor, which he must meet, 
is “legal.” It is apparent that the statutory 
inhibitions are uncertain and indefinite. The 
elements of the proscribed conduct it at- 
tempts to penalize are not so clearly ex- 
pressed that a person is informed of the 
course it is lawful for him to pursue. Ac- 
tion against an alleged offender thereunder 
would be arbitrary and unreasonable. 

In Fairmount Creamery Co. v. Minnesota, 
274 OS2JA10; 47/S:<Cts 50655082711 Ie Ed. 
893, 52 A. L. R., it was said: 

“It is not permissible to enact a law which, 
in effect, spreads an all inclusive net for the 
feet of everybody, upon the chance that, while 
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the innocent will surely be entangled in Its 
meshes, some wrongdoers also may be caught. 
“As the inhibition of the statute applies irre- 
spective of motive, we have an obvious attempt 
to destroy plaintiff in error’s liberty to enter 
into normal contracts long regarded not only 
as essential to the freedom of trad@ and com- 
merce, but also as beneficial to the public.’’ 


In Connelly v. General Construction Co., 
269 U. S. 385, 46 S. Ct. 126, it was said: 


“The dividing line between what is lawful and 
unlawful cannot be left to conjecture. The 
citizen cannot be held to answer charges based 
upon penal statutes whose mandates are so 
uncertain that they will reasonably admit of 
different constructions. A criminal statute can- 
not rest upon an uncertain foundation. The 
crime, and the elements constituting it, must 
be so clearly expressed that the ordinary person 
can intelligently choose, in advance, what course 
it is lawful for him to pursue. Penal statutes 
prohibiting the doing of certain things, and 
providing a punishment for their violation, 
should not admit of such a double meaning that 
the citizen may act upon one conception of its 
requirements and the courts upon another. 

“In creating an offense which was not a crime 
at common law, a statute must of course be 
sufficiently certain to show what the legislature 
intended to prohibit and punish, otherwise it 
will be void for uncertainty. Reasonable cer- 
tainty, in view of the conditions, is all that is 
required, and liberal effect is always to be given 
to the legislative intent when possible; but when 
the legislature declares an offense in words of 
no determinate signification, or its languague is 
so general and indefinite that it may embrace 
not only acts commonly recegnized as repre- 
hensible but also others which it is unreasonable 
to presume were intended to be made criminal, 
the statute will be declared void for uncer- 
tainty.’”’ 16 C. J. 67. 

“‘The test to determine whether a statute de- 
fining an offense is void for uncertainty (1) is 
whether the language may apply not only to a 
particular act about which there can be little or 
no difference of opinion, but equally to other 
acts about which there may be radical differ- 
ences, thereby devolving on the court the exer- 
cise of arbitrary power of discriminating between 
the several classes of acts. Czana v. Board of 
Medical Supervisors, 25 App. D. C. 443. (2) The 
dividing line between what is lawful and what 
is unlawful cannot be left to conjecture. United 
States v. Capital Traction Co., 34 App. D. C. 
592, 19 Ann. Cas. 68; United States v. Washing- 
ton R. & B. Co., 34 App. D. C. 599."" 16 C. J. 68. 


[Cases Distinguished] 


The California case of Wholesale Tobacco 
Bureau v. National Candy & Tobacco Co., 
82 Pac. Rep. 2nd 13, is cited and relied upon 
by prosecutor, but we think the reasoning 
of that case is inapplicable because of a 
material difference between the California 
statute there under consideration and our 
statute. The California statute prohibited 
the sale of articles at less than cost or the 
giving away of articles “for the purpose of 
injuring competitors and destroying competi- 
tion,” and the court held that this intent 
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clause applied to both sales and gifts of 
articles. The court said “It must be borne 
in mind that this statute does not regulate 
the selling of commodities—it is the preda- 
tory trade practice of selling below cost 
with intent to injure competitors which the 
legislature on reasonable grounds has deter- 
mined is vicious. and unfair that is pro- 
hibited.” And further “The statute embodies 
the concept that sales made at a loss to the 
seller, when made for the purpose of injur- 
‘ing or destroying competition, are preda- 
tory and anti-social in character. The 
economic wisdom of such a concept may 
be debatable, but being debatable, the legis- 
lature is empowered to choose between its 
acceptance or rejection. The statute, so far 
as the facts here involved: are concerned, 
goes no further than reasonably necessary 
to effectuate that choice.” The court fur- 
ther said: “It would certainly add to the 
weight of appellant’s argument on the main 
issue if the statute omitted intent as an 
integral part of the act prohibited. It is 
one thing, from a legal standpoint, to pro- 
hibit sales below cost engaged in for the 
purpose of injuring competitors and de- 
stroying competition, and quite another to 
merely prohibit all such sales regardless of 
intent. It may well be that an absolute 
prohibition regardless of intent would be 
unreasonable.” Citing Fairmount Creamery 
Co. v., Minnesota, supra. 

Prosecutor also relies upon Rust v. Griggs, 
(SupmiCtsotedsenns) sli3-0,, Wee (2nd) -/33, 
but in that case the statute was upheld 
because it was designed to prohibit only 
sales made with wrongful purpose or with 
intent to destroy competition and injure 
competitors. Likewise, in State v. Langley, 
84 Pac. (2nd) 767, the Supreme Court of 
Wyoming, in passing upon a statute of that 
state, dealing with a plea of guilty to a sale 
of merchandise below cost for the purpose 
of injuring a competitor and with the in- 
tent to stifle competition, put its decision 
upon the ground that the statute “condemns 
acts committed with intent (a) to injure 
competitors and (b) to destroy competi- 
tion.” 

The case of State v. Ruback, 281 N. W. 
607, is more nearly like the instant case. 
There the Supreme Court of Nebraska de- 
clared void a statute making it a misde- 


meanor to sell or give away, or advertise 
for sale any article at a price which “may 
lessen, injure, destroy or prevent, hinder or 
suppress the competition of competitors.” 
The court held that there was “no definition 
of criminal intent, or of evil or criminal 
purpose or of guilty knowledge.” 


[Uncertainty of Offense] 


In the case presently pending, there is 
no definition of wrongful intent or purpose 
to limit fair competition or to inflict injury 
upon anyone. Indeed, intent or motive or 
the existence of injury to anyone are not 
essential to punishment under this act. As 
above stated, guilt may obtain without 
knowledge of the violation of any of its 
provisions. A person might believe he was 
complying with the provisions of this act 
in all respects, and find himself guilty of 
its violation because he purchased goods at 
a price not justified by market conditions, 
of which he was unaware, or that he met 
the price of a competitor, believing such 
price to be a lawful one, when it was not a 
‘lawful price.” 


[Conclusion] 


We conclude that the legislative act under 
consideration does not relate only to the 
sale of commodities affected with a public 
interest, as in Nebbia v. New York, supra, 
and other decisions of various courts; that 
it does not define any public harm or damage 
to be averted, such as the giving of trade 
inducements or committing other acts to 
lessen competition or injure competitors or 
the stifling of fair competition by other 
forms of price discrimination. It does not 
anywhere exhibit a purpose to accomplish 
a valid object. It arbitrarily imposes re- 
strictions upon trade, when no injury is 
inflicted thereby and without resultant 
benefit to any one. 


[Enforcement Unconstitutional] 


To give effect to this act would be to 
deprive the respondent of its property with- 
out due process of law, in violation of its 
constitutional rights. 


[Discharge of Writ] 
The writ is discharged, with costs. 
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Decided September 11, 1939. 


Error to the District Court of the City and County of Denver. 
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Breach of representations as to profit to be derived from a contract for hauling 
products of packers affords no ground. for damages where the required purchase of 
hauling equipment from the exclusive contracting agent of the packers, a hauling equip- 
ment manufacturer,.as a condition to the letting of contracts renders the agreement 
void as a violation of the Clayton Anti-Trust Act. 


Messrs. Moffett & Hitchcock; Attorneys for Plaintiffs in Error. 
Mr. Clarence Eynon; Attorney for Defendants in Error. 
Hirirarp, C. J., BAkKr and Burke, J. J., concur. 


[Statement of Proceedings] 


BAKKE, J.: Plaintiffs in error brought ac- 
tion for damages for breach of contract in 
connection with the purchase by them from 
defendants in error of certain transportation 
equipment which purchase was induced, as 
plaintiffs in error allege, by certain fraudu- 
lent representations made to them by de- 
fendants in error. At the close of plaintiffs’ 
case, on motion of defendants, the action 
was dismissed. Reversal is-sought on ap- 
plication for supersedeas, and because of 
the apparent ‘correctness of the disposition 
of the case by the trial court we proceed 
to an afhrmance of the judgment promptly, 
although basing our conclttsions upon a dif- 
ferent ground than that announced by the 
trial court. 


[Representations Involved] 


The representations upon which plaintiffs 
relied for recovery and which they as- 
serted had no basis in fact, were as follows: 

1. That certain large packers, to wit: 
Swift & Co., and Armour & Co., and others, 
were at the time of said representations 
desirous of employing private parties such 
as the plaintiffs, under contract for the 
regular hauling of their products. 

2. That in order to secure such a con- 
tract the said packers were at that time 
requiring such parties to purchase and use 
the type of refrigerator equipment manu- 
factured only by Timpte Brothers, the de- 
fendants. 

3. That defendants had previous to the 
time of the said negotiations, made certain 
connections and that certain understandings 
and agreements were then in existence be- 
tween them and the said packers respecting 
the employment of purchasers of Timpte 
Brothers Equipment. 

4. That by virtue of their connections 
and agreements with the said packers, 
Timpte Brothers were at that time author- 
ized by the said packers to act as their 
agents, and to negotiate contracts and to 
execute contracts on behalf of the said 
packing companies for such regular haul- 
ing between Chicago and Denver, and be- 
tween Denver and California and intervening 
points, and for return loads from such 
points. 
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5. That in specifying the particular type 
of equipment recommended to the plain- 
tiffs, and concerning which said negotia- 
tions were made, and in contracting with 
the plaintiffs for such hauling employment, 
the defendants were acting within their au- 
thority and as agents of the said packers. 


6. That such hauling contracts could not 
at that time be had nor in anywise be 
procured without purchasing the specified 
equipment manufactured by Timpte Brothers. 

7. That the hauling jobs were being fur- 
nished with andéeas a part of the purchase 
of the equipment. 

8. That the defendants had previously 
secured the authority to complete the con- 
tracts for such hauling, and that such con- 
tracts could be and were being given to the 
plaintiffs with the purchase of the equip- 
ment on completing the arrangements 
therefor and procuring the necessary li- 
censes and permits. 


9. That the defendants had previously. 
fullv investigated the conditions of the 
hauling contracts and were familiar with 
the requirements of the service and the ex- 
penses and the profits under such hauling 
contracts, and that from their knowledge’ 
and by reason of their authority they could 
and did assure the plaintiffs of such im- 
mediate hauling contracts with regular and. 
steady employment thereunder, with an as- 
sured profit in a substantial sum, to wit, the. 
sum of fourteen hundred dollars per month.. 


[Existence of Monopoly] 


These statements show that the alleged 
contract would clearly be violative of sec- 


tion 2, Title 15, Commerce and Trade, 
U.S.C.A., which is as follows: 


“Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several states, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on con-| 
viction thereof, shall be punished by fine not 
exceeding $5,000, or by imprisonment not exceed- 
ing one year, or by both said punishments, 
(July 2, 1890, c. 
647, § 2, 26 Stat. 209).’’ See Swift € Co. v. 
United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 
L. Ed. 518. 
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[Violation of Anti-Trust Act] 


There is nothing in the record to nullify 
the alleged representations as to the re- 
quired exclusive use of Timpte Brothers 
equipment bv the packers in their trans- 
portation activities, or to indicate that such 
requirement, if present, was not wholly 
arbitrary or that the named equipment was: 
the only procurable one which would serve 
the needs of the packing companies. This: 
being true, the alleged agreement unques- 
tionably would be in violation of the pro- 


visions of the tederal act above quoted. 
See Swift & Co. v. United States, 196 U. S. 
675925) Sup: Ct27640r 1 hd ests) 


[Conclusion] 


It follows that the agreement, if executed, 
would be illegal and void, and no action 
would lie for a violation of its terms. 


[Dismissal A firmed] 
Judgment affirmed. 


[55,242] The Great Atlantic & Pacific Tea Company v. Federal Trade Com- 


mission, 


United States Circuit Court of Appeals, Third Circuit. 


Filed September 22, 1939. 


On Petition for Review of an Order of the Federal Trade Commission. 


Brokerage payments to field buying agents of a customer are held to be prohibited 
by the Robinson-Patman Act when the field buying agents acted as agents of the 
customer and such services as they rendered to sellers were purely incidental to their 


representative capacity. 


The prohibitions of the Robinson-Patman Act with reference to payment of broker- 
age fees are to be read independently of subsection (a), prohibiting price discrimination 
only if it lessens competition or tends to create a monopoly. 


_ The, provision of the Robinson-Patman Act prohibiting payment of brokerage fees 
in certain instances is held to be a valid exercise of Congressional power to regulate 


commerce. 


Affirming Federal Trade Commission Order No. 3031. 
Before Biccs and Marts, Circuit Judges, and KaLopner, District Judge. 


[Petition to Set Aside FTC Order] 


Bices, Circuit Judge.—The petitioner, The 
Great Atlantic & Pacific Tea Company, 
seeks to have this court set aside an order 
of the Federal) Trade Commission entered 
on January 25, 1938, requiring the peti- 
tioner to cegse and desist from certain 
alleged violations of Section 2(c) of the 
Clayton Act, as amended by the Robinson- 
Patman Act, Act of June 19, 1936, c. 592, 
Section 1, 49 Stat. 1526 (15 U. S. C. A. 
13(c)). The order referred to is set out as 
an appendix to this opinion. 


[Assignments of Error] 


The petitioner relies on three assign- 
ments of error. These are as follows: (1) 
that the Commission erred in finding that 
“No brokerage or selling services what- 
soever, of any other form of services in 
connection with the purchase of supplies 
by, or the sale thereof to, the Respondent 
are intended to be or are rendered to 
sellers by the Respondent or by any agents 
or employees of the Respondent”; (2) that 
the Commission erred as a matter of law 
in holding that the petitioner is not en- 


titled to an allowance or discount reflect- 
ing alleged savings to sellers of brokerage 
or services in lieu of brokerage; and (3) 


that the Commission erred in finding 
os that the acceptance of discounts 
in lieu of brokerage by the Respondent 
tends to injure competition between the 
Respondent and its competitors, and does 
injure competition between sellers who 
grant such discounts and allowances to the 
Respondent and those who do not”. 


[Whether Findings of Fact Are Supported] 


Since questions of. fact as well as law 
are presented for our consideration, we 
will deal first with the facts. There is no 
doubt, as this court stated in Federal Trade 
Commission v. Artloom Corporation, 69 F. 
(2nd) 36, 37, 38, that “The fact findings of 
the Commission, if supported by testimony, 
shall be conclusive.” See Federal Trade 
Commission v. Algoma Lumber Company, 
291 U. S. 67, 73; Federal Trade Commission 
v. Standard Education Society, 302 U. S. 
112, 117, and Minter v: Federal Trade Com- 
mission, 102 F. (2nd) 69, 70. It is also the 
law that the “. weight to be given 
to the facts and circumstances admitted, 
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as well as the inferences reasonably to be 
drawn” from such facts and circumstances 
are for the Commission, Federal Trade 
Commission v. Pacific States Paper Trade 
Association, 273 U.S. 52, 63, and that courts 
will not “. pick and choose bits of 
evidence to make findings of fact contrary 


to the findings of the Commission,” Federal 
Trade Commission v. Standard Education 
Society, supra, at p. 117. The duty of this 
court, therefore, in examining the findings 
of fact of the Commission is to ascertain 
whether or not such findings have support 
in the record before the Commission. 


The Facts 


The petitioner is engaged in the retail grocery 
business and in conjunction with its affiliates 
operates more than 14,800 retail grocery stores 
located throughout the United States. Natur- 
ally, it competes with other chain grocery stores 
and with individuals or corporations operating 
grocery stores locally within the areas where the 
petitioner does business. The petitioner has 
divided the country into six geographical divi- 
sions. Each division in turn is divided into a 
number of units. Each unit contains a ware- 
house. Each division has a purchasing director. 
Each warehouse also employs a purchasing di- 
rector or buyer. The purchasing directors and 
the warehouse buyers have the authority to pur- 
chase the commodities and products required 
by the petitioner to maintain its many stores. 

In addition to the foregoing, the petitioner 
maintains a number of central buying offices. 
These are located in key cities, as, for example, 
in New Orleans, Baltimore and San Francisco. 
These central buying offices are in charge of 
agents of the petitioner. The salaries of these 
agents are paid by the petitioner as are the 
expenses of maintaining the offices. The Com- 
mission found as a fact that the duties of these 
agents consist of continuously searching for and 
finding sources of supply for the petitioner’s 
stores, of furnishing the petitioner with market 
information, and of purchasing commodities for 
the petitioner. The field buyers have no author- 
ity to make purchases except upon the Iinstruc- 
tions of the purchasing directors and the 
warehouse buyers. The field buyers are con- 
stantly in touch with these officers however. The 
Commission also found as a fact that prior to 
June 19, 1936, the petitioner designated these 
agents as ‘‘brokers’’; next referred to them as 
‘‘purchasing agents’; next as ‘‘field buying 
agents’’ or simply as ‘‘buyers’’.2. They are in 
fact field contact men who are and remain in 
touch with sellers and prospective sellers of 
commodities. Their duties in no wise changed 
with their change of name. 

It is in respect to the duties, obligations and 
labors of these buyers or field buying agents 
that the controversy at bar arises. The peti- 
tioner points out that the field buyers furnish 
sellers with certain services. For example, the 
record shows that they exchange information as 
to market conditions with sellers. They visit 
manufacturing establishments and advise man- 
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agers as to methods whereby the quality of 
commodities may be improved. They also advise 
manufacturers as to the sizes of containers. 
They furnish sellers with traffic information as 
to the routing of commodities purchased by the 
petitioner. When sellers are threatened with a 
glut of commodities which may break the mar- 
ket, the field buying agents call the existence 
of such conditions to the attention of the divi- 
sional purchasing directors who endeavor to 
relieve the glut by buying commodities. 

The petitioner contends that these services 
are of great value and exceed those customarily 
rendered by brokers, and takes the position that 
these field buying agents ‘‘perform substantially 
the same services and functions as a broker, 
namely, to bring buyer and seller together; to 
act as intermediary and to serve both”’ and that 
sellers did not sell ‘‘to the fleld man but through 
him, and that, in consequence, their sales to the 
petitioner were not direct sales.’’’ The peti- 
tioner also contends that one of the outstanding 
services rendered by the fleld buying agents is 
in preventing sellers from selling their products 
or commodities at too low a price. The Com- 
mission found as a fact, however, that ‘‘the 
loyalty and allegiance’’ of the field buying 
agents ‘“‘are due solely to the Respondent and 
in all matters and transactions participated in 
by said fleld buying agents relative to or in 
connection with the business of Respondent or 
the purchase of commodities by or the sale 
thereof to the Respondent, said field buying 
agents devote their loyalty and allegiance solely 
to the Respondent.’’ 4 

It is clear that prior to June 19, 1936, the effec- 
tive date of the Robinson-Patman Act, the sell- 
ers paid brokerage to the field buying agents 
of the petitioner in the same dmounts as were 
paid by the sellers to brokers acting as agents 
for such sellers. Such brokerage was received 
by the field buying agents on behalf of the 
petitioner. and was paid by them to the 
petitioner. = 

Within a comparatively short time after June 
19, 1936, the petitioner issued new instructions 
to its field buying agents. These instructions 
provided that the field buyers should accept no 
further brokerage from the sellers on purchases 
of commodities and should make all future pur- 
chases for the petitioner on one of three bases. 
These bases required the field buying agents 
to adopt one of the following methods in dealing 
with sellers: (1) to purchase commodities and 
products for the petitioner for a net price which 
was to reflect a reduction from the sellers’ prices 
to other customers or from the general market 
price, this reduction reflecting in amounts brok- 
erage paid by the sellers to the field buying 
agents of the petitioner prior to June 19, 1936, 
being also amounts equivalent to amounts cur- 
rently paid by the sellers to brokers; (2) to 
execute ‘‘quantity discount agreements’’ with 
the sellers, these agreements providing for pay- 
ment to the petitioner monthly as a ‘‘quantity 
discount’ an amount equal to the brokerage paid 
monthly by the sellers to the field buying agents 
prior to June 19, 1936; and (3) if the sellers 
were unwilling to sell on the conditions imposed 
by (1) and (2) above, to make an agreement 
with sellers whereby the sellers were to keep a 


1 Paragraph Five of the Findings of Fact. 
? Paragraph Six of the Findings of Fact. 
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4 Paragraph Nine of the Findings of Fact. 
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record of the brokerage which they would have 
paid to the field buying agents prior to June 19, 
1936 and to pay into escrow or to set up in 
“abeyance accounts”’ on their books sums equiv- 
alent to such brokerage until the legality of 
making payments covering such amounts should 
be determined in the light of the Robinson- 
Patman Act. 3 

The record shows the purchase by the peti- 
tioner of commodities in interstate commerce 
on each of the three bases enumerated. In re- 
spect to basis (2), supra, it also appears that 
some agreements were made to operate retro- 
actively from the dates of execution to June 19, 
1936. It further appears that while the quantity 
discount agreements purported to require the 
petitioner to purchase specified quantities of 
commodities in order that the discount might be 
earned, there is evidence that the petitioner re- 
ceived discounts whether the quantity purchas- 
ing provisions of the contracts were fulfilled or 
not.5 

Other findings of fact of the Commission must 
be referred to briefly. The Commission found 
that from the net prices at which the field buy- 
ing agents purchased commodities for the peti- 
tioner subsequent to June 19, 1936, the field 
agents deducted from the sellers’ current prices 
to their customers an amount equal to the brok- 
erage which would have been paid to the field 
buying agents by the sellers prior to the passage 
of the Robinson-Patman Amendment. As to 
purchases under the quantity discount agree- 
ments, the amounts of the discounts were paid 
by the sellers to the petitioner. These amounts 
were substantially equivalent to the sums paid 
by these sellers to the field buying agents prior 
to June 19, 1936. In respect to purchases not 
made for net prices or under quantity discount 
agreements, petitioner required the sellers to 
pay the brokerage into escrow or set up abey- 
ance accounts made by the field buying agents 
for the petitioner.‘ The net prices at which the 
field buying agents purchased commodities for 
the petitioner did not precisely reflect exact 
amounts of brokerage because such would result 
frequently in a sale price involving fractions, 
contrary to the usages of the trade. The Com- 
mission found as a fact that the petitioner ‘‘in- 
structed its field buying agents to avoid the use 
of such fractions wherever possible in agreeing 
upon the net price to be paid for commodities 
by the Respondent so that said net prices would 
not appear to involve any allowance in lieu of 
brokerage’. The Commission also found that 
with ‘‘extremely few exceptions’’ the petitioner 
was the only customer of such sellers to whom 
such sellers sold commodities upon the bases 
indicated above.® 

The Commission also found that when the 
field buyers purchased commodities from sellers 
brokerage services were neither used nor invoked 
by either the sellers or the petitioner; that the 
sellers did not receive the benefit of brokerage 
services, but that nonetheless the petitioner ‘‘ob- 
tains, receives and accepts the eqvivalent of 
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brokeyage currently paid by sellers to their 
brokers for brokerage services actually rendered 
to said sellers by their said brokers in selling 
commodities for said sellers.’’ 1° The Commission 
also found that when services are performed by 
brokers representing sellers, viz., finding cus- 
tomers for such sellers, brokers act under the 
control of the sellers and sell commodities 
to the customers for such sellers and that brok- 


ers’ functions as selling agents and the services 
rendered by them are a selling service for those 
by whom they are employed.41 The Commission 
also found that in all matters and transactions 
whereby the field buying agents purchased com- 
modities for the petitioner or dealt with sellers 
in connection with the purchase of commodities, 
the services of the field buying agents were in- 
tended to be and were in fact rendered to the 
petitioner solely and that the field buying agents 
are subject to the sole control of the petitioner 
and do not represent or purport to represent 
themselves to be agents for the sellers nor 
render any brokerage or selling service to the 
sellers.” 

The Commission also found that subsequent to 
June 19, 1936, the petitioner purchased com- 
modities through its field buying agents upon 
the bases indicated in (1) and (2) supra, and has 
received and accepted allowances and discounts 
in lieu of brokerage. 

Concluding its findings of fact the Commission 
states, ‘‘The effect of the receipt of allowances 
and discounts in lieu of brokerage by the Re- 
spondent has been, and will continue to be, to 
cause substantial injury to competition between 
those sellers who have granted and paid such 
allowances and discounts to the Respondent and 
those sellers who have refused to do so, in that 
there has been and there will continue to be a 
diversion of Respondent’s business from the 
latter to the former, and the effect of the re- 
ceipt of allowances and discounts in lieu of 
brokerage by the Respondent has a direct and 
immediate tendency substantially to injure, de- 
stroy and prevent competition between Re- 
spondent and Respondent’s competitors in the 
resale of commodities upon the purchase of 
which the Respondent receives discounts and 
allowances in lieu of brokerage in that the Re- 
spondent, by the receipt of such discounts and 
allowances in lieu of brokerage, is enabled to 
and does purchase commodities at prices sub- 
stantially lower than the prices at which its 
competitors can and do purchase the same com- 
modities from the same sellers and the Re- 
spondent is thereby enabled to resell -said 
commodities at prices substantially lower than 
the prices at which its competitors can resell 
such commodities’’.* 

The petitioner takes the position that two is- 
sues of facts are presented by the pleadings. 
The first is whether or not the petitioner through 
its field buying agents rendered services to sell- 
ers in connection with the purchases of commod- 
ities by the petitioner. The second is whether 
or not the petitioner received net prices, allow- 


5 Paragraph Fourteen of the Findings of Fact. 

6 Paragfaphs ‘Fourteen (b), Nineteen, and 
Twenty-five, Idem. 

7 Paragraphs Fourteen (c) and Sixteen, Idem. 

8 Paragraph Seventeen of the Findings of Fact. 

® Paragraph Eighteen, Idem. 


” Paragraph Nineteen, Idem. 


11 Paragraph Twenty-one, Idem. 

372 Paragraphs Twenty-two and Twenty-three 
of the Findings of Fact. 

1; Paragraphs Twenty-four and Twenty-five, 
Idem. 

4+ Paragraph Twenty-six of the 
Fact. 
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ances or discounts in lieu of or as the equivalent 
of brokerage resulting in discriminatory prices 
prohibited by the Amendment. 

As to the first question, it is the petitioner’s 
position that the net prices, allowances and dis- 
counts received by the petitioner from the sellers 
as arrenged by its field buying agents or sums 
now held in escrow or upon abeyance accounts 
upon the books of the sellers, were for services 
rendered by its fleld buying agents to such sell- 
ers. Therefore, says the petitioner, it is not 
within the prohibition of section (c) of the 
Amendment. The difficulty presented by the 
petitioner’s position,, however, is that the evi- 
dence in no wise supports its contention that the 
net prices, allowances, discounts, escrow sums 
or abeyance accounts received by or made avail- 
able to the petitioner by the sellers were made 
available or paid to the petitioner because of the 
alleged services rendered by its field buying 
agents to sellers. The great weight of the evi- 
dence indicates the contrary. The net prices, 
discounts and allowances received by the peti- 
tioner, the setting up of abeyance accounts and 
escrow sums for its benefit are nothing more 
than devices put into effect by the petitioner in 
attempted avoidance of the prohibitions of the 
Robinson-Patman Act. It would be fruitless to 
pursue this issue of fact further. 

In respect to the second question, the peti- 
tioner contends that the net prices given to it by 
sellers were possible because of saving of brok- 


erage; that in addition to brokerage other sav-. 


ings were effected to which the petitioner 
became entitled because of the contact main- 
tained by the field buying agents with the sell- 
ers. The petitioner points out that the sellers 
were saved traveling expenses, salesmen’s sal- 
aries and commissions, telephone and telegraph 
charges, the expense of correspondence with 
brokers and salesmen. Therefore, says the peti- 
tioner, the prices paid by it were not discrim- 
inatory, since reductions in price were paid for 
by valuable services. Inherent in these very 
arguments. which the petitioner makes is the 
inescapable conclusion that the sums ‘‘saved’’ 
to the sellers allegedly because they were not 
compelled to pay brokers, were not saved to 
them at all, but were merely translated into 
another form to the financial benefit of the peti- 
tioner. In regard both to net prices and quantity 
discounts, the Commission found as a fact that 
"some sellers effect savings other than broker- 
age on purchases made for the Respondent by 
the Respondent’s field buying agents, but the 
only savings represented by the net prices and 
quantity discounts were brokerage say- 
ings accruing to sellers as a result of having 
themselves made sales to the Respondent with- 
out invoking or using the selling or brokerage 
‘services of another, and no savings other than 
brokerage services were intended to be, or were, 
passed on by sellers to the Respondent or re- 
ceived by the Respondent from sellers. 

We entertain no doubt that the petitioner’s 
receipts of net prices, allowance and discounts 
in lieu of brokerage injured competition. 

In conclusion we state that we have carefully 
examined the findings of the Commission and 
the record. Not only are the findings of fact 
made by the Commission supported by the evi- 
dence, but we state as our opinion that the 


1% Paragraph Twenty of the Findings of Fact. 
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Commission. properly could have reached no 
other conclusions than those expressed. 


The Law 


The petitioner presents three questions 
of law which it contends must be decided 
in its favor. We will deal with these ques- 
tions in the order which seems most con- 
venient. 


Section 2 (c) of the Robinson-Patman 
Amendment provides that 
“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to pay or grant, or to recéive or accept, anything 
of value as‘a commission, brokerage, or other 
compensation, or any allowance or discount in 
lieu thereof, except for services rendered in con- 
nection with the sale. or purchase of goods, 
wares, or merchandise, either to the other party 
to such transaction or to an agent, representa- 
tive, or other intermediary therein where such 
intermediary is acting in fact for or in behalf, 
or is subject to the direct or indirect control, of 
any party to such transaction other than the 
person by whom such compensation is so 
granted or paid.’’ 


[“Services Rendered” | 


1. Subsection (c) contains an absolute 
prohibition of payments or allowances of 
brokerage or sums in lieu of brokerage 
from sellers to buyers. 


The. petitioner contends that the “services 
rendered” clause of paragraph (c), supra, 
provides an exception to the prohibition 
expressed in the paragraph by reason of 
which “a commission, brokerage, or any 
allowance or discount in lieu thereof” may 
be paid lawfully to a buyer upon purchases 
made by; him. We are of the contrary 
opinion and believe that paragraph (c) ex- 
presses an absolute prohibition of the pay- 
ment of brokerage or compensation in lieu 
thereof to the buyer upon the buyer’s own 
purchases. If the contention of the peti- 
tioner be accepted, all the words employed 
by Congress in the paragraph after the 
“services rendered” clause become mean- 
ingless and unnecessary. The Circuit 
Courts of Appeals for the Second and 
Fourth Circuits respectively have passed 
upon this question in the cases of Brddle 
Purchasing Company v. Federal Trade Com- 


mission, 96 F. (2nd) 687, certiorari denied 
205 U. S. 634. and Oliver Brothers v. 


piste Trade Commission, 102 F. (2nd) 


In the Biddle case, at page 691, the Court 
of Appeals of the Second Circuit states: 
“Congress must have intended that payments by 
sellers should not be made to buyers through 
any one acting as agent for the buyer ... if 
buyers’ agents or intermediaries are excepted 
for services rendered, so too are the buyers 
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themselves. The intent of Congress must be 
recognized and applied and this may best be 
given effect by a construction of the phrase 
‘except for services rendered’ that will harmon- 
ize with the remainder of the section. As the 
House and Senate Committee said, the inter- 
mediary is entitled to nothing more than ‘ap- 
propriate compensation by the one in (whose) 
interest he so serves’ and one who acts in such 
capacity may not receive fees from the seller 
when he is under contract and does in fact turn 
over such fees to the buyer.” 


In the Oliver case the Circuit Court of 
Appeals for the Fourth Circuit stated, 


‘“‘We come to the . question 
whether the brokerage commissions here in- 
volved ,come within the exception contained in 
Section 2 (c), i. e., are they paid for services 
rendered to the sellers? A sufficient answer to 
the question is found in the fact that the com- 
missions are received by the buyers and not by 
Oliver, and that there can be no contention that 
any services are rendered by the buyers to 
justify the payment of compensation to them. 


a A “If (services rendered) were a sufficient 
basis to bring the allowance of the brokerage 
commissions within the exception of the Section, 
every purchasing agent for a chain of stores 
might lawfully receive such commissions; for 
he does for the stores of his chain precisely 
what is done by Oliver for the subscribers to its 
services and benefits the sellers in making sales 
in precisely the same way. We have no doubt 
that it was just this sort of thing that it was the 
purpose of the Act to prevent. 

- . . “Because of the buying power possessed 
by purchasing agents, whether representing 
chains or independent dealers, sellers may be 
willing to allow them brokerage commissions 
and may consider such commissions earned in 
the sense that the sellers are thus enabled to 
sell goods without resorting to other sales de- 
vices; but the fact remains that the buyer who 
receives the brokerage allowed his purchasing 
agent receives an advantage, and a concealed 
advantage, which the buyer who purchases di- 
rectly with the dealer does not receive. It was 
this sort of discrimination, we think, which it 
was the purpose of this Section of the Act to 
forbid.’”’ : 

The facts of the Biddle and Oliver cases 
are very similar to those of the case at 
bar. In the Biddle and Oliver cases, the 
seller-respondents were required by the 
Commission to cease the payment of 
brokerage intended for transmission to the 
purchasing companies, and the Biddle and 
Oliver Companies were required to cease 
accepting such brokerage. As we have 
stated, in the case at bar the petitioner 
contends that services of such a character 
were rendered by the petitioner’s field 
buying agent to the sellers as to justify the 
payment of compensation to the petitioner. 
We have indicated heretofore our estima- 
tion of the true value of such services, but 
assuming them to be of the nature and 
character which the petitioner alleges, none- 
theless the consideration received bv the 


petitioner from the sellers on account of 
them is within the prohibition of ‘the stat- 
ute which is absolute. 


We are required to give full effect to 
the words employed in the Amendment. 
We refer to House Report No. 2287, 74th 
Congress, Second Session, at page 3, and 
to the same report, at page 15. It is there 
stated that paragraph (c) 

“permits the payment of compensation by a 
seller to his broker or agent for services actually 
rendered in his behalf; likewise by a buyer to 
his broker or agent for services in connection 
with the purchase of goods actually rendered in 
his behalf; but it prohibits the direct or indirect 
payment of brokerage-except for services ren- 
dered. It prohibits its allawance by the buyer 
direct to the seller or, the seller direct to the 
buyer; and it prohibits its payment by either to 
an agent or intermediary in fact for or in behalf, 
or subject to the direct or indirect control of the 
other.’’ 

We have italicized the words of particular 
import in the language quoted. Language 
employed in Senate Report No. 1502, 74th 
Congress, Second Session, is to similar 
effect. 

At each stage of its enactment, paragraph 
(c) was declared to be an absolute pro- 
hibition of the payment of brokerage to 
buyers or buyers’ representatives or agents. 
Such is the plain intent of the Congress 
and thus we construe the statute. Any 
other result would frustrate the intent of 
Congress. Exceptions contained in stat- 
utes are to be construed strictly. United 
States v. Scharton, 285 U. S. 518, 521; 
Spokane & Inland Empire R. Co. v. United 
States, 241 U. S. 344; Rochester Telephone 
Company v. United States, 23 F. Supp. 634, 
affirmed — U. S. —. 

The petitioner takes the position that its 
field buying agents may act properly both 
as agents for the petitioner and for those 
that sell to it; that is to say, may serve 
both as the agents of the vendee and the 
vendors. The question presented, how- 
ever, is not one of proprietv of agents serv- 
ing in dual capacity. Such a course was 
not prohibited by the common law if the 
status of the dual agency was disclosed 
fully. The question presented for our con- 
sideration is simply whether or not the 
vendee may be compensated for services 
rendered by the vendee’s agent acting as 
agent for the vendors. It is obvious that 
dual representation by agents opens a wide 
field for fraud and oppression. Conflicting 
interests are always engaged when an at- 
tempt is made by buyers and sellers to 
arrive at a market price for commodities. 
We entertain no doubt that it was the in- 
tention of Congress to prevent dual rep- 
resentation by agents purporting to deal 
on behalf of both buver and seller. For 
this reason paragraph (c) is framed by dis- 
junctives. The edge of the paragraph cuts 
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two ways, prohibiting the payment or re- 
ceipt of commissions, discounts or broker- 
age to the adversary party by the other’s 
agent. The phrase “except for services 
rendered” is employed by Congress to in- 
dicate that if there be compensation to an 


agent, it must be for bona fide brokerage, 
viz., for actual services rendered to his 
principal by the agent. The agent cannot 
serve two masters, simultaneously render- 
ing services in an arm’s length transaction 
to both. While the phrase, “for services 
rendered”, does not prohibit payment by 
the seller to his broker for bona fide 
brokerage services, it requires that such 
service be rendered by the broker to the 
person who has engaged him. In short, 
a buying and selling service cannot be com- 
bined in one person. 

Paragraph (c) was intended to effect and 
did effect a change in the law. Congress 
had ascertained that trade practices such 
as those employed by the petitioner prior 
to June 19, 1936 resulted in unfair com- 
petition. Prior to the passage of the 
Robinson-Patman Amendment the peti- 
tioner received brokerage in monthly in- 
stallments from sellers. Following the 
amendment, the petitioner inaugurated the 
three methods heretofore referred to to 
avoid that which the Act forbade. As we 
have stated the attempted avoidance is 
unsuccessful, The record clearly requires 
the conclusion that the field buying agents 
of the petitioner were the agents of the 
petitioner and that such services as were 
rendered by them to sellers were purely 
incidental to such representative canacity. 
For such incidental services, the petitioner 
may not be compensated. 


[Independence of paragraphs (a) and (c)] 


2. Paragraphs (a) and (c) possess sepa- 
rate significance and are independent of 
each other. 


The petitioner contends that the Com- 
mission has treated paragraph (c) as a 


wholly independent statute which may not 
be construed in the light of the Amend- 
ment as a whole. What the Commission 
stated in respect to this issue is as follows: 
“Paragraph (c) is complete on its face. It 
contains no ambiguous language neces- 
sitating reference to paragraph (a) for the 
purpose of determining its meaning. It 
deals specifically with a particular trade 
practice which was regarded by Congress 
as an unfair method of competition, per se 
injurious to commerce, and therefore to 
be prohibited. The intention of Congress 
to treat paragraph (c) as independent of 
paragraph (a) is apparent from both the 
form of the Robinson-Patman Act and 
from its legislative history.” 

In its argument to this court and upon 
its brief, the petitioner states that it pleaded 
that if paragraph (c) of Section 2 of the 
AC ime: was to be construed as stand- 
ing alone and independent of any other 
provision of the Act and as simply pre- 
venting parties from making a contract 
which had no relation to discriminatory 
prices, or without regard to any injurious 
effect on competition, it was unconstitu- 
tional.” * Actually, however, the petitioner 
pleaded that paragraph (c) “. . . was 
unconstitutional and void. because HS 
it deprives persons of the right to contract 
irrespective of the effect of such contracts 
on commerce and seeks to make unlawful 
an agreement between persons with respect 
to the pavment for services without regard 
to the effect on interstate commerce of 
such services .’. The petitioner now 
contends, however, that net prices, allow- 
ances and discounts mav be passed on to 
buyers under the cost differentials proviso 
in paragraph (a)." : 

It would be well at this point we think 
to discuss briefly Section 2 as a whole. 


16 Petitioner’s brief, page 2. discrimination, or with customers of either o 


1% Paragraph (a) provides: 


‘*(a) Price; selection of customers. It shall 
be unlawful for any person engaged in com- 
merce, in the course of such commerce, either 
directly or indirectly, to discriminate-in price 
between different purchasers of commodities of 
like grade and quality, where either or any of 
the purchasers involved in such discrimination 
are in commerce, where such commodities are 
sold for use, consumption, or resale within the 
United States or any Territory thereof or the 
District of Columbia or any insular possession 
or other place under the jurisdiction of the 
United States, and where the effect of such dis- 
crimination may be substantially to lessen com- 
petition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or pre- 
vent competition with any person who either. 
‘grants or knowingly receives the benefit of.such 
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them: Provided, That nothing herein contained 
shall prevent differentials which make only due 
allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the dif- 
fering methods or quantities in which such 
commodities are to such, purchasers sold or de- 
livered: Provided, however, That the Federal 
Trade Commission may, after due investigation 
and hearing to all interested parties, fix and 
establish quantity limits, and revise the same. as 
it finds necessary, as to particular commodities 
or classes of commodities, where it finds that. 
available purchasers in greater: quantities are 
so few as to render differentials on account 
thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; and the 
foregoing shall then not be construed to permit 
differentials based on differences in quantities 
greater than those so fixed and established: 
And provided further, That nothing herein con- 
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Paragraph (a) deals with the selection of 
customers and provides that it shall be 
unlawful to discriminate in price between 
them. Then follow the cost differential 
provisos upon which the petitioner relies. 
Paragraph (b) provides that the burden 
of rebutting a prima facie case of dis- 
crimination rests upon the person charged 
with a violation of the Section. Paragraph 
(c) prohibits the payment or acceptance 
of commission or brokerage or other com- 
pensation, except for serviges rendered, as 
we have indicated. Paragraph (d) provides 
that it shall be unlawful to pay or contract 
for the payment of anything of value for 
services or facilities unless such payment 
or consideration is available on propor- 
tionally equal terms to all other customers 
competing in distribution of such products 
or commodities. Paragraph (e) prohibits 
the furnishing of services or facilities for 
processing or handling upon terms not ac- 
corded to all purchasers on proportionally 
equal terms. Paragraph (f) prohibits per- 
sons from knowingly receiving a dis- 
crimination in price prohibited by Section 


Section 3 of the Clayton Act as amended 
by the Robinson-Patman Act (15 U. S.C. A. 
13a), to which the petitioner specifically 
refers, makes it unlawful “to be a party 
to, or assist in” a purchase or sale “which 
discriminates to his knowledge against 
competitors of the purchaser” by means 
of “any discount, rebate, allowance or ad- 
vertising service charges” not available to 
those in competition with such purchaser, 
or to sell at a lower price in one territory 
than another, or to sell at an unreasonably 
low price for the purpose of destroying 
competition or eliminating a competitor. 

Relying upon the foregoing, the peti- 
tioner contends that the legislative intent 
was to prevent price discriminations hav- 
ing a prejudicial effect on competition or 
which tended to lead to monopoly. We 
are of the opinion that this was the in- 
tention of Congress and the Act as a whole 
represents such legislative intent. We also 
conclude that paragraph (c) must be con- 
strued in the light of the Act and the evils 
which the Act was intended to remedy, 
The petitioner, however, takes the position 
that the language of paragraphs (a) and 
(c) is intended to be read together. If it 
be the case that the cost differentials provisos 
of paragraph (a) become part of and must 
be read into the language of paragraph 


(c), then it is obvious that the petitioner 
is entitled to the relief it seeks from this 
court for the complaint of the Commission 
against the petitioner in this case is based 
on the proposition that an offense pro- 
hibited by the Act is made out by the peti- 
tioner’s acceptance of allowances and 
discounts in lieu of brokerage. As thé 
petitioner says, no other allegation is made. 
In other words, if the allowances and dis- 
counts in the case at bar be deemed to be 
permissible by reason of the cost differen- 
tial provisos of paragraph (a), it is clear 
that the petitioner is entitled to have the 
cease and desist order of the Commission 
set aside. 


This precise question was raised in the 
Biddle case. The Court there stated (p. 
690): 

“It is argued that Section 2 (c), 15 U. S. C. A. 
§ 13 (a), under which this proceeding is brought, 
is to be construed in the light of section 2 (a), 
and that, so construed, the payment or receipt 
of the brokerage is illegal only when it has sueh 
effect upon competition as is provided in section 
2 (a). The argument is that the receipt of bro- 
kerage here would be illegal only if it restricts 
competition or restrains trade or injures a com- 
petitor. But no complaint is made against Biddle 
Company or the other petitioners for this rea- 
son. The complaint here is under the provisions 
of Section 2 (c) and not Section 2 (a) of the 
statute. Thevvalidity of the order entered is 
dependent entirely upon the legality of section 
Za(G)et 


A similar contention was made in the 
Oliver case. The court there stated (pp. 
766, 767): 

“The argument is made that the provisions of 
Section 2 (a) with respect to limitation of com- 
petition or tendency to create monopoly must 
be read into Section 2 (c) Must the 
Robinson-Patman Act be so construed .. .? 
We think that (the question) must be answere 
in the negative. 

“The Robinson-Patman Act . was an 
amendment of the Clayton Anti-Trust Act ... 
Section 2 of the Clayton Act, which was the sec- 
tion amended, merely forbade discrimination in 
price when the effect of such discrimination was 
to substantially lessen competition or tend to 
create monopoly. The Robinson-Patman Act 
broadened the scope of this provision, conferred 
upon the Federal Trade Commission power to 
establish quantity differentials and cast 
the burden of proof upon one charged with dis- 
crimination to justify any discrimination shown. 
Receipt of price discrimination was made un- 
lawful for the first time, section 2 (f) - and 
three specific matters were forbidden as unfair 
trade practices by subsections (c), (d) and (e), 
viz.: the granting of commission or brokerage 


tained shall prevent persons engaged in selling 
goods, wares, or merchandise in commerce from 
selecting their own customers in bona fide trans- 
actions and not in restraint of trade: And pro- 
vided further, That nothing herein contained 
shall prevent price changes from time to time 
where in response to changing conditions affect- 


ing the market for or the marketability of the 
goods concerned, such as but not limited to 
actual or imminent deterioration of perishable 
goods, obsolescence of seasonal goods, distress 
sales under court process, or sales in good faith 
in discontinuance of business in the goods 


concerned.”’ 
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or any allowance in lieu thereof, to the other 
party to the transaction or his agent, the mak- 
ing of discriminatory payments by seller to 
buyer for services rendered by the latter and 
discrimination by the seller in the rendering of 
services to the buyer. It is perfectly clear that 
all three of these practices were forbidden be- 
cause of their tendency to lessen competition 
and create monopoly, without regard to their 
effect in a particular case; and there is no rea- 
son to read into the sections forbidding them 
the limitations contained in section 2(a) having 


relation to price discrimination, which is an 
extremely difficult matter to deal with and is 
condemned as unfair only in those cases where 
it has an effect in suppressing competition or 
in tending to create monopoly. The forbidding 
of specific practices because of their tendency 
toward a general result, also forbidden, is fa- 
miliar legislative practice; and no reason sug- 
gests itself why the limitations and provisions 
relating to one should be read into those relat- 
ing to the other.”’ 


We will state briefly our reasons for 
reaching a similar conclusion. An examin- 
ation of paragraph (a) shows that it deals 
with discriminations in price generally. 
Paragraph (c) upon the other hand deals 
in particular with a trade practice which 
has frequently resulted in price discrimina- 
tions and unfair competition. It is obvious 
that by its express language paragraph (c) 
must be applied only to transactions oc- 
curring in the course of interstate com- 
merce. Paragraph (a) prohibits price 
discriminations “where either or any of the 
purchases involved in such discrimination 
are in commerce.” In this connection the 
House Committee stated that the clause 
just quoted is of “first importance in ex- 
tending the protections of this bill against 
the full evil of price discrimination, whether 
immediately in interstate or intrastate com- 
merce, wherever it is of such a character 
as tends directly to burden or affect in- 
terstate commerce.’ Paragraph (a) is 
plainly directed toward price discrimina- 
tion, no matter how arising, so long as it 
injures competition or affects the stream 
of commerce. Paragraph (c), upon the 
other hand, deals with one particular sub- 
ject, viz., allowances and discounts in lieu 
of brokerage or brokerage of such nature. 
and kind that commerce generally is af- 
fected thereby. In other words, paragraph 
(c) constitutes a specific prohibition of a 
specific act and the acts committed by the 
petitioner are within such prohibition. To 
read the words of paragraph (a) into para- 
graph (c)- destroys the Congressional in- 
tent.” For example the language of 
paragraph (b) relates to proceedings 
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brought pursuant to the provisions of para- 
graphs (a) and (e) but are not applicable 
to proceedings instituted under paragraphs 
(c) or (d). Thus viewed, the provisions 
of all the paragraphs of S Section 2 are con- 
sistent and deal logically with their re- 
spective subjects. The respective paragraphs 
must be read with due regard for the pro- 
visions of each. 


[Constitutionality] 


[3] If Paragraph (c) be Construed as 
an Absolute Prohibition of Payment or 
Allowance of Brokerage or Sums in Lieu 
of Brokerage to Buyers, it is. Nonetheless 
Constitutional. 


As was stated in Texas & N. O. R. Co. 
v. Brotherhood of Railway and Steamship 
Clerks, 281 U. S. 548, 570, the power of 
Congress “to regulate commerce is the 
power to enact ‘all appropriate legislation’ 
for its ‘protection and advancement’ 
to adopt measures ‘to promote its growth 
and insure its safety’ . to ‘foster, 
protect, control and restrain’. The plenary 
power of Congress to such ends is subject 
solely to the limitations imposed by the 
Constitution. It is not the duty of the 
courts to inquire into the policy of the law 
making body. Congress determines the 
evil to be attacked and supplies the remedy. 
As was stated by the Supreme Court in 
Old Dearborn Distributing Co. v. Scagram- 
Distillers Corporation, 299 U. S. 183, 196, if 
“the question may be regarded as fairly 
open to differences of opinion the 
legislative determination is con- 
clusive.” 


The Fifth Amendment to the Constitu- 
tion does not serve to prohibit the exercise 
by Congress of its power under the Com- 
merce Clause. Liberty of contract may be 
so limited. Tagg Brothers & Moorhead v. 
United States, 280 U. S. 420; Chicago B. & 
OF RRS Con McGuire, 219 0 S| 549; 
Liberty Warehouse Co. v. Burley Tobacro 
Growers’ Co-op. Marketing Association, 276 
U. S. 71; Highland v. Russell Car & Snow 
Plow Go. 279 U. S. 253; O’Gorman & 
Young, Inc. v. Hartford Fire Insurance Co., 
282 U. S. 251; Hardware Dealers Mutual 
Fire Ins. Co. v. Glidden, 284 U. S. 151; 
Nebbia v. New York, 291 U. S. 502. More- 
over, Congress is not required to limit the 
exercise of its power under the Commerce 
Clause upon the effect of forbidden acts 
in particular instances. It may proceed 
generally for the protection of commerce 
in general, expressing its disfavor of cer- 
tain acts as hurtful to competition in such 
terms as it sees fit so long as it does not 
transgress the boundaries imposed by the 
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138 House Report No. 2287, 74th Congress, Sec- 


ond Session, at p. 8. 
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19 Senate Report No. 1502, 74th Congress, Sec- 
ond Session, at page 5. 
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Constitution. See Reid v. Colorado, 187 
U. S. 137; Champion v. Ames. 188 U. S. 321: 
United States v. Delaware & Hudson Gon 
213 U. S. 366; United States v. Delaware, 
L. & W. R. R. Co.. 238 U. S. 516; Hipolite 
Egg Co. v. United States, 220 U. S. 45: Clark 
Distilling Co. v. Western Md. Ry. Co., 242 
U.S. 311; Oregon-Washington R. & N. Co. 
v. Washington, 270 U. S. 87; Kentucky Whip 
& Collar Co. v. Illinois Central R. R. Co., 
299 U S. 334; United States v. Carolene 
Products Co., 304 U. S. 144; Mulford v. 
Smith, —.U. S. —; United States v. Swift 
& Co., 286 U. S. 106; Electric Bond & Share 
Co. v. Securities & Exchange Commission, 
303 U. S. 419; Central Elevator Co. v. People, 
174 Ill. 203 (1898); Crescent Oil Co. v. 
Mississippi, 257 U. S. 129; Paramount Pic- 
tures v. Langer, 23 F. Supp. 890. 


The practice of paying brokerage, or 
sums in lieu of brokerage, to buyers or 
their agents by sellers was found by Con- 
gress to be an unfair trade practice result- 
ing in damage to commerce. Paragraph 
(c) prohibits such practice. We conclude 
that Congress has properly exercised its 
power to the end that the named abuse 
may be done away with. We refer also 
to the conclusions expressed in the deci- 
sion in the Biddle case, p. 692, and in the 
Oliver case, p. 769. 


[Order Affirmed] 


A decree will be entered affirming the 
Commission’s order and commanding the 
petitioner to obey it. See 15 U. S. C. 45 
as amended. 


APPENDIX 
Order to Cease and Desist 
UNITED STATES OF AMERICA 
Before Federal Trade Commission 


At a regular session of the Federal Trade Com- 
mission held at its office in the city of Wash- 
ington, D. C., on the 25th day of January, A. D., 
1938. 

COMMISSIONERS: GARLAND S. FERGU- 
SON, JR., Chairman, CHARLES H. MARCH, 
EWIN L. DAVIS, WILLIAM A. AYRES, 
ROBERT E. FREER. 


Docket No. 3031. 


This proceeding having been heard by the 
Federal Trade Commission upon the complaint 
of the Commission, the answer of The Great 
Atlantic & Pacific Tea Company, Respondent, 
testimony and other evidence, taken before 
William C. Reeves, an Examiner for the Com- 
mission theretofore duly designated by it, in 
support of the allegations of said complaint and 
in opposition thereto, briefs filed in support of 
said complaint and in opposition thereto and the 
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oral arguments of J. J. Smith, Jr., counsel for 
the Commission, and Caruthers Ewing, counsel 
for the Respondent, and the Commission having 
made its Findings as to the kacts and its Con- 
clusion that the said Respondent has violated, 
and is now violating, the provisions of an Act 
of Congress approved October 15, 1914, entitled 
“An Act to supplement existing laws against 
unlawful restraints and monopolies and for 
other purposes’’ as amended by an Act-of Con- 
gress approved June 19, 1936, entitled ‘‘An Act 
to amend Section 2 of the Act entitled ‘An Act 
to supplement existing laws against unlawful 
restraints and monopolies and for other pur 
poses’ approved October 15, 1914, as amended 
(U. S. C. Title 15, Sec. 13) and for other 
purposes’’; 

IT IS ORDERED that in purchasing commodi- 
ties in interstate commerce from sellers who 
are engaged In selling commodities in interstate 
commerce to the Respondent, ‘I'he Great Atlantic 
& Pacific Tea Company, and to purchasers 
thereof other than the Respondent, the said 
Respondent, The Great Atlantic & Pacific Tea 
Company, do forthwith cease and desist from: 


1. Making purchases of commodities, and the 
policy and practice of making purchases of com- 
modities, at a so-called net price, and every 
other price, which reflects a deduction or reduc- 
tion, or is arrived at or computed by deducting 
or subtracting, from the prices at which sellers 
are selling said commodities to other purchas- 
ers thereof any amount representing, in whole 
or in part, brokerage currently being paid by 
sellers to their brokers on sales of said com- 
modities made for said sellers by, or by said 
sellers through, their said brokers, and: 


2. Accepting, and the policy and practice of 
accepting, on its purchases of commodities from 
sellers any so-called quantity discounts and 
payments of all kinds representing, in whole or 
in part, brokerage currently being paid by sell- 
ers to their brokers on sales of said commodi- 
ties made for said sellers by, or by said sellers 
through, their said brokers, and: 


3. Accepting, and the policy and practice of 
accepting, on its purchases of commodities from 
sellers prices reflecting, and all allowances and 
discounts representing, brokerage savings ef- 
fected by sellers on their sales of commodities 
to the Respondent. 


4. Accepting, and the policy and practice of 
accepting, on its purchases of commodities all 
allowances and discounts in lieu of brokerage, 
in whatever form said allowances and discounts 
may be allowed, granted, paid or transmitted to 
the Respondent. 

IT IS FURTHER ORDERED that the Re- 
spondent shall, within sixty (60) days after 
service upon it of this order, file with the Com- 
mission a report in writing setting forth in 
detail the manner and form in which it has 
complied with this order. 


By the Commission. 


OTIS B. JOHNSON, 
Secretary. 
(Seal.) 
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[55,243] Eli Lilly & Company v. L. S. Saunders, d/b/a Saunders Drug Store. 


North Carolina Supreme Court. 


Decided September 27, 1939. 


The North Carolina Fair Trade Act is upheld as a constitutional exercise of the legis- 
lative power where the self-limiting restrictions of the statute, which affects only trade 
marked products in competitive fields, remove the Act from the class of monopolies 
prohibited by the State Constitution and the statute, whose operation is accompanied by 
no violation of “due process” or by any unlawful delegation of power, is not special 
legislation within the prohibition of the State Constitution. 


Carr, James and Le Grand, Wilmington, N. C.; J.C. B. Ehringhaus, Raleigh, N. C.; 
Charles Aycock Poe, Raleigh, N. C.; Walton M. Wheeler, Jr.; Attorneys for Plaintiff. 


Kellum and Humphrey, Wilmington, North Carolina; Attorneys for Defendant. 


By SEAWELL, J.; BARNHILL, J., dissenting. 


[Nature of Proceedings] 


The plaintiff, a manufacturer of pharma- 
ceutical and biological commodities, which 
it sells and distributes under its own identi- 
fying brands, brought this action under 
Chapter 350, Public Laws of 1937, known 
as the “North Carolina Fair Trade Act”, 
to restrain the defendant, a retail druggist, 
from reselling these products at cut rate 
prices, in violation of the statute. The case 
was heard before Stevens, Jr., J., at March 
Term, 1939, New Hanover Superior Court, 
upon an agreed statement of facts, without 
the intervention of a jury. 


[Applicable Statute} 


The Act under consideration aims at the 
maintenance of resale prices and purports 
to protect manufacturers, producers, and 
the general public against “injurious and 
uneconomic practices in the distribution of 
competitive commodities bearing a distin- 
guishing trade-mark, brand or name”. For 
convenient reference and understanding of 
its effect pertinent parts of the statute are 
reproduced here: 


“Sec. 2. No contract relating to the sale or 
resale of a commodity which bears, or the label 
or container of which bears, the trade-mark, 
brand, or name of the producer or distributor 
of such commodity and which commodity is in 
free and open competition with commodities of 
the same general class. produced or distributed 
by others, shall be deemed in violation of any 
law of the State of North Carolina by reason 
of any of the following provisions which may be 
contained in such contract: (a) That the buyer 
will not resell such commodity at less than the 
minimum price stipulated by the seller. (b) 
That the buyer will require of any dealer to 
whom he may resell such commodity an agree- 
ment that he will not, in turn, resell at less 
than the minimum price stipulated by the seller. 
(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler 
will agree not to resell the same to any retailer 
unless the retailer will in turn agree not to 
resell the same except to consumers for use and 
at not less than the stipulated minimum price, 
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and such wholesaler will likewise agree not to 
resell the same to any other wholesaler unless 
such other wholesaler will make the same agree- 
ment with any wholesaler or retailer -‘to whom he 
may resell; or (2) To any retailer, unless the 
retailer will agree not to resell the same except 
to consumers for use and at‘not less than the 
stipulated minimum price.’’ 

“Sec. 6. Wilfully and knowingly. advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to the provisions of this 
Act, whether the person so advertising, offering 
for sale or selling is or’is not a party to such 
contract, is unfair competition and is actionable 
at the suit of any person damaged thereby.” 


[Contentions of Defendant] 


The defendant insists that this statute is 
contrary to common law and public policy, 
as an attempted restraint of trade, and that 
it is void for unconstitutionality, as contra- 
vening Article I, Sections 1, 7, 17, and 31, 
and Article II, Section 29 of the State Con- 
stitution, 


[Fair Trade Contracts] 


It appears from the stipulations that the 
plaintiff had entered into a substantial num- 
ber of contracts of the nature designated 
in the Act with various dealers in the State 
of North Carolina, under which its products 
were sold and distributed. The defendant 
was not a party to any of these contracts, 
but knew of their existence and purport and 
the resale prices fixed therein, and, claim- 
ing to do so as a matter of right, dealt in 
and resold products of the plaintiff, bearing 
its distinguishing brands, at prices lower 
than those so fixed. These commodities 
were not acquired under any of the excep- 
aye provisions of the Act set out in section 

ve. 


[Products Involved] 


The products put upon the market by 
plaintiff and sold at retail by defendant, 
under the conditions above named, are di- 
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vided, for the purpose of convenient con- 
sideration, into three classes: 

CLASS I. Products falling within this 
class are those which are not protected by 
any patent but which are marketed by the 
plaintiff in common with many other manu- 
facturers of pharmaceutical and biological 
products. In this classification the products 
produced by plaintiff are sold in North Caro- 
lina and throughout the United States in free 
and open competition with identical or substan- 
tially identical commodities produced and 
distributed by others, and each manufac- 
turer is free to establish and does in fact 
establish its own selling prices for such 
commodities. 

For example, “Hepicoleum” is a trade- 
mark which identifies a concentrate of Vita- 
mins “A” and “D” manufactured and sold 
by the plaintiff. There are eight or more 
preparations of this character manufactured 
and sold by various other manufacturers 
and commonly known to the medical and 
pharmaceutical professions. They are used 
where deficiencies of Vitamins A and D are 
indicated, and a large number of other pro- 
ducers are engaged in marketing concen- 
trates of Vitamins A and B independently 
of the plaintiff. 

CLASS II. Products falling within this 
class are those which are marketed exclu- 
sively by the plaintiff under patents owned 
or controlled by the plaintiff or under which 
plaintiff has been granted an exclusive li- 
cense. roducts in this class are not in 
competition with identical products pro- 
duced by other manufacturers. They are, 
however, sold in North Carolina and through- 
out the United States in free and open 
competition with comparable products pro- 
duced by other manufacturers, and each of 
said manufacturers is free to establish and 
does in fact establish its own selling prices 
for such products. 

As an example, from the agreed facts, 
‘Amytal” is a trademark which identifies 
iso-amyl] ethyl] barbituric acid manufactured 
and sold by the plaintiff exclusively under 
a patent owned by it. It is one of fifteen 
or twenty commercially available compounds 
derived from barbituric acid known to the 
trade as barbituric acid derivatives. They 
are sedatives and hypnotics and are sold by 
all the producers for the same therapeutical 
purposes. 

CLASS III. Products falling within this 
class are those which are marketed by a 
restricted number of manufacturers pur- 
suant to the terms of patent licensing 
agreements. The products of any given 
manufacturer which fall in this class are 
soid in North Carolina and throughout the 
United States in competition with the iden- 


tical product or ‘products sold by other li- 
censed manufacturers. In some instances, 
products in this classification are also in 
competition with unpatented products which 
are represented, advertised, and sold for the 
same conditions, indications, and purposes 
as the patented products are advertised, 
represented, and sold. 


[Damages] 


Other stipulations relate to the damage 
to plaintiff's business either accrued or 
likely to accrue because of the alleged un- 
lawful practices of defendant and their 
threatened continuance. 


[Lower Court Determination] 


The trial judge did not give consideration 
to the application of the statute to the sev- 
eral classes of commodities thus described 
but declared the law to be unconstitutional 
and void, and declined to enjoin the defend- 
ant from the cut rate practices declared 
therein to be unlawful. From this, the 
plaintiff appealed. 


[Federal Price Maintenance} 


SEAWELL, J: The endeavor to secure fa- 
vorable recognition by the courts of agree- 
ments looking to the maintenance of resale 
prices, unaided by positive legislative enact- 
ment, may be said to have culminated in 
Dr. Miles Medical Co. v. John D. Park Sons 
& Co., 220 U. S., 373, 55 L. ed., 502, in so far, 
at least, as federal action was concerned. 
In that case such contracts were held to be 
invalid at common law and under the Sher- 
man Anti-Trust Act. 


[Criticism of Decision] 


The opinion in that case has been criti- 
cized for its want of reality in approach,— 
in not making a sufficient analysis of eco- 
nomic conditions involved in the factual 
situation presented, in which it was thought 
there might be found some basis for excep- 
tion to the legal categories applied. Har- 
vard Law Review, Vol. 49, p. 811; Kale’s 
“Contracts and Combinations in Restraint of 
Trade”, Chap. 4; ‘““The Maintenance of Uni- 
form Resale Prices”, 64 U. of Pa. L. R., 22. 
In this connection see dissenting opinion of 
Justice Holmes. 


[Vulnerability of Good Will] 


If the transfer included no more than a 
mere commodity, involving nothing in which 
the seller had any further property or inter- 
est, the doctrinal aspects of voluntary sale 
might be satisfied in the expression of the 
court: “The complainant having sold its 
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product at prices satisfactory to itself, the 
public is entitled to whatever advantage 
may be derived from competition in the 
subsequent traffic’. But the fact is that the 
producer, along with the commodities sold, 
must, perforce, permit the use of the good 
will of his business and his brand, and also 
their abuse, if the law can go with him no 
further. He is under the compulsion to sell 
under inadequate protection or withdraw 
from the market altogether. This good will 
is as much property as is coal or pig-iron 
or wheat, subject to audit, appraisal, tax- 
ation, purchase and sale, and is the most 
valuable asset of many businesses. But, 
unlike the tangibles mentioned, it is vulner- 
able to assault through the brand which 
symbolizes it, since it is built up principally 
through reputation and may be destroyed 
by its loss. 


[State Legislation] 


But the Dr. Miles Medical €o. case dealt 
only with contract and did not discourage 
legislative action in reaching the desired 
result. Such statutes have been enacted in 
most of the States, at least forty-three in 
number. As these came up for review there 
followed, of necessity, a re-orientation of 
the subject in the courts; consideration was 
shifted from the validity and effectiveness 
of contract to the power of the States to 
enact laws having a like purpose and effect. 
These laws are similar in expression and 
practically identical in principle and have 
been sustained uniformly by the courts of 
last resort in the respective states of enact- 
ment, where tested. The single exception, 
our research discloses, is found in Bristol- 
Myers Co. v. Webb’s Cut Rate Drug Co., 188 
So. 91 (Fla.). There the Act was stricken 
down because it did not conform to Section 
16, Article III of the Florida Constitution, 
in that the text of the law was not disclosed 
in the title. Those which have reached the 
Supreme Court of the United States have 
been upheld. Max Factor & Co. v. Kuns- 
man, 5 Cal. (2d) 446, 55 P. (2d) 177, 299 
U. S., 198, 81 L. ed., 122; Pyrotl Sales Co. v. 
The Pep Bovs, etc., 5 Cal. (2d) 784, 55 P. 
(2d) 194, 299 U. S., 198, 81 L. ed., 122; Sea- 
gram Distillers Corp. v. Old Dearborn Dis- 
tributing Co., 363 -Ill., 610, 2 N. E., (2d) 940, 
2995U Seel83" Sialemed:, 100M 0GeAmeia sles 
1476, (see annotations); Houbigant Sales 
Corp. v. Ward’s Cut Rate Drug Store, 123 
N. J. E. 40, 196 Atl. 683; Bourjois Sales Corp. 
v. Dorfman, 273 N. Y., 167, 7 N. E., (2d) 30, 
110 A. L. R. 1411; Weco Products Co. v. 
Reed Drug Co., 255 Wis., 474, 274 N. W., 426, 
‘are typical and leading cases. They by no 
means exhaust the list. 
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[Constitutionality of Similar Statute] 


The Illinois Fair Trade Act, identical in 
many respects with the North Carolina 
Law, and similar in principle throughout, 
was upheld in Old Dearborn Distributing Co. 
v. Seagram Distillers Corp., 292 U. S., 183, 
81 L. ed., 189, 106 A. L. R., 1476, and the 
opinion of the Court, per Justice Suther- 
land, distinguishes the Dr. Miles Medical Co. 
case and pictures it as forecasting judicial 
approval when the Court should have be- 
fore it appropriate legislation. 

Courts were quick to realize that the 
enactment of Fair Trade Acts rendered ob- 
solete the reasoning of many of the nee 
decisions. Formerly, in the absence of leg- 
islative determination, most courts had 
pronounced such trade agreements contrary 
to public policy. But, under the Fair Trade 
Acts, the public policy of such agreements 
received express approval from the legisla- 
tures. No langer were the courts compelled 
to face the difficult task of determining pub- 
lic policy. The task of the courts became 
the relatively simple one of deciding whether 
legislatures have power to validate resale 
price maintenance contracts. 


[Change in Judicial Attitude] 


But in some important respects the final 
protection accorded to trademarked goods 
marks a more fundamental change in atti- 
tude than might be involved in a mere 
acceptance of a statutory declaration of 
public policy,—a break with accepted theory 
in which many of the stricter doctrines now 
urged upon us have been modified or aban- 
doned. It is simply one of those situations 
in the law which, with some emphasis, 
marks today from yesterday. Not that the 
change in the attitude of the courts has 
been arbitrary,—on the contrary, the inter- 
vening period has been one of rational ad- 
justment, in which we are compelled to 
recognize a degree of perpendicular think- 
ing as contrasted with the parallelism of 
precedent, which, ordinarily, rides decorously 
with the stream and, dispensing with un- 
necessary judicial travail, nicely carries the 
burden of decision. In such a broad field 
the effect of judicial policy, inevitably de- 
veloped, cannot be ignored. Ina number of 
jurisdictions resale price contracts had been 
upheld, but there is no doubt that Dr. Miles 
Medical Co. v. John D. Park Sons & Co. 
supra, represented the prevailing judicial 
attitude toward the subject. The dissent- 
ing opinion of Justice Holmes in that case 
put the spotlight on the pivotal principle: 
“The most enlightened judicial policy is to 
let people manage their own business in 
their own way, unless the ground of inter- 
ference is very clear”. 
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[Economic Factors] 


_A statement of the situation which in- 
vited this reaction suggests the basic prin- 
ciples of court approval. 


“There is nothing immoral in resale price 
maintenance. It is one of those policies that 
happen to be arbitrarily prohibited by the Gov- 
ernment. The whole foundation of trade is in 
maintaining stabilized prices. While it may be 
to the temporary “advantage of a department 
store to increase its own sales of unbranded 
merchandise by using trademarked merchandise 
as a leader at a cut price, yet the ultimate re- 
percussions on commerce are of the most serious 
character. This has resulted in grave injury to 
the development of trademarked merchandise 
upon which the country’s commercial scheme 
of doing business has been largely founded. 
Trademark merchandising means merchandise 
that is extensively advertised, and being exten- 
sively advertised, must live up to high quality. 
There must be quantity production to support 
the expenditure of advertising with a corre- 
spondingly relatively low, but stabilized price. 
This gives labor. steady and gainful employ- 
ment, results in large purchasing power and 
places the stamp of identification of the trade- 
mark of the manufacturer on the goods with 
the resulting requirements of integrity in pro- 
duction and honor in selling for public protec- 
tion. To permit the ultimate distribution of such 
merchandise to wreck the entire foundation of 
this business structure for a temporary personal 
profit is a shortsighted policy that should be 
condemned and prohibited in the strongest 
terms.’’ Toulmin, Trade Agreements and the 
Anti-Trust Law, 1937. 


Statements and counter statements make 
a voluminous record. See hearings before 
Committee on Interstate and Foreign Com- 
merce in House of Representatives on H. R. 
13,305, (63rd Congress, 2nd and 3rd Ses- 
sions); H. R. 13,568, (64th Congress, Ist 
and 2nd Sessions). 


{Issues for Judicial Determination] 


The courts may not dispute with the leg- 
islature any conclusion it has reached upon 
evidence pro and con, with regard to the 
verity of the economic conditions thus pic- 
tured. They are only concerned with find- 
ing whether these furnish reasonable grounds 
for the distinctions on which the statutes 
are made to depend. There seems to be 
little divergence of opinion on this point. 


[Principles Involved] 


Outstanding in the rationale of the cited 
cases upholding Fair Trade Acis are cer- 
tain key principles: The validity of the 
distinction between the trademarked com- 
modity and a commodity as such in relation 
to freedom of trade; the persisting property 
right in good will and brand after the pro- 
ducer has parted with the commodity; the 
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involvement of these in resale transactions, 
and the paramount necessity of their pro- 
tection; and the limitations in the Act itself 
preserving competition. 

We have made this approach to the case 
at bar because we recognize as true a cele- 
brated expression: “Upon this point a page 
of history is worth a volume of logic”. Mr. 
Justice Holmes in New York Trust Co. et al. 
uv, Evsner, 256 U. S., 345, 349, 65 L. ed., 963. 


[Effect of Miller-Tydings Act] 


The later enacted Miller-Tydings Act, 
(August, 1937), which amends the Sherman 
Anti-Trust Act and the Federal Trade 
Commission Act, (Section 5), by removing 
resale price contracts of the nature here 
considered from the prohibition of the 
Sherman Act and declaring them not to be 
an unfair method of competition, renders 
academic any discussion of the effect of Old 
Dearborn Distributing Company v. Seagram 
Distillers Corp. supra, on interstate transac- 
tions, if it has any. But in sustaining the 
Illinois Fair Trade Act in that case the 
court dealt with many questions arising 
under the Fourteenth Amendment and Due 
Process Clause of the Federal Constitution 
practically identical with those which have 
been raised in the case at bar under our 
own Constitution, and resolved them against 
the contentions of the defendant. 


[Constitutional Issue] 


First in importance of these questions 
concerns the Anti-Monopoly Clause of the 
State Constitution: “Does the North Caro- 
lina Fair Trade Act create or tend to create 
a monopoly such as is declared in Article I, 
Section 31 of the Constitution, to be against 
the genius of a free people and not to be 
allowed? 


[Analysis of Monopoly] 


The Constitution speaks of monopoly,— 
the accomplished fact,—and not of the 
means by which it may be created. As to 
the former, when it is shown to exist, there 
can be no difference of opinion as to the 
duty of the Court; as to the latter, it is 
obvious that discriminating intelligence is 
required to draw the line beyond which 
private activity encroaches upon public 
convenience. A similar difference exists 
between the Sherman Anti-Trust Law and 
the Clayton Amendment. The former deais 
with consummated combinations and con- 
siders the purpose, reasonableness, and ef- 
fect of agreements, whether offending the 
law. The latter denounces acts which Con- 
gress assumes may lead to such monopolies 
and is made effectual by the simple process 
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of tagging. Thornton, “Combinations in Re- 
straint of Trade”, p. 836; Standard Fashion 
Co. v. Magrane-Houston Co., 258 U. S., 346; 
Hopkins v. United States, 171 U. S., 578, 42 
L. ed., 290; United States v. Standard Oil Co., 
17 Bed. 177; 221°U, Sol 051. ed:,,619: 


[Definition of Monopoly] 


What is monopoly? Definitions in this 
field are evolved under the necessity of ad- 
ministration and the term has been uni- 
formly regarded as descriptive rather than 
precisely definitive. Without reference to 
the historical common law definition this 
Court, in State v. Atlantic Ice & Coal Com- 
pany, 210 N. C. 742, 747, has given, by adop- 
tion and approval, two consistent definitions 
which we repeat: “A monopoly consists in 
the ownership or control of so large a part 
of the market supply or output of a given 
commodity’as to stifle competition, restrict 
the freedom of commerce, and give the 
monopolist control over prices”. Black's 
Law Dictionary, (3d Ed.), p. 1202. “In 
the modern and wider sense monopoly de- 
notes a combination, organization, or entity 
so extensive and unified that its tendency 
is to suppress competition, to acquire a 
dominance in the market, and to secure the 
power to control prices to the public has 
with respect to any commodity which peo- 
ple are under a practical compulsion ‘to 
buy”. Commonwealth v. Dyer, 243 Mass., 
Definitions, similar in content, are 
numerous. 


[Restraint of Trade Not Monopolistic] 


Restraint of trade is, in many instances, 
no doubt, an instrument of monopoly, but 
it is not monopoly. Both the economic and 
legal history of the subject refute the as- 
sumption that any and all restraint either 
constitutes monopoly or necessarily leads 
to it. Max Factor & Co. v. Kunsman, supra. 


[Fair Trade Act Not Monopolistic] 


The self limiting character of the restric- 
tions imposed by the Act under review 
takes it out of the class of restraints which 
may lead to monopoly. If we concede that 
the term “monopoly”, as used in the Constitu- 
tion, covers substantial and comprehensive 
general control of commerce in necessary 
commodities, to the injury of the public, 
and that this may result from an unreason- 
able restraint of trade, we are still far from 
bringing the statute within its necessary 
condemnation, since it is lacking in the 
outstanding essentials of monopoly as above 
defined; a sufficiently extensive control of 
general commerce in such commodities and 
the resulting injury to the public; nor does 
it deny to any member of the public a free 
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and equal opportunity to do anything which 
he might theretofore have done as a matter 
of common right. The freedom to do as 
one may wish with the good will, brand, or 
trademark of another has never been con- 
ceded by the law. 


[Scope of Act] 


The agreements authorized by the law, 
are vertical—between manufacturers or 
producers of the particular branded com- 
modity and those handling the product in 
a straight line down to and including the 
retailer; not horizontal, as between pro-: 
ducers and wholesalers or persons and con- 
cerns in competition with each other in 
dealing with like commodities. The law 
does not authorize cross agreements be- 
tween competitors. Whatever agreements 
are permitted, all face one way; they apply 
only to commodities produced by the manu- 
facturer, bearing his trademark, brand, or 
name, and then only if they are in free and 
open competition with commodities of the 
same general class produced or distributed 
by others. The incidence of the law on 
trade, therefore, affects only that portion 
of the commodity in which the producer 
has already a lawful monopoly of owner- 
ship, and which goes into distribution in a 
volume which may be fairly measured by 
the popularity which the good will and 
identifying name have achieved, but which 
can never amount to the whole. Old Dear- 
born Distributing Co. v. Seagram Distillers 
Corp., supra; Joseph Triner Corp. v. McNeil, 
363 Ill., 559, 2 N. E. (2d) 929, 104 A. L. R.,, 
1435; Max Factor & Co. v. Kunsman, supra. 

The proportion which the commodity af- 
fected bears to the whole is not a matter 
for our consideration where competition is 
substantial; but it must be remembered that 
the Act applies not merely to medicinal 
preparations, where producers may be few, 
but to all commodities identified by name 
or brand, as to which, in many instances, 
competitors must be numerous. In United 
States v. American Tobacco Co., 221 U. S,, 
104, 55 L. ed., 663, and in United States v. 
Standard Oil Company of New Jersey, supra, 
the government had to be content with 
breaking up these monopolies into a com- 
paratively few competitive concerns. 


[Intent of Act] 


It is not conceivable how any horizontal 
restriction of trade can be effected through 
the provisions of the statute. The restraint 
intended does not apply to the commodity, 
in 1tS generic sense, upon which the manu- 
facturer has expended his care and skill,_— 
it is the commodity plus the brand which 
identifies it, guarantees it quality, and is 
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symbolic of the good will which rightfully 
belongs to the manufacturer. It is this 
alone which the statute desires to protect, 
and to the piratical use of which it applies 
restraint. As stated by Justice Sutherland 
in Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., supra; 

“‘The ownership of the good will, we repeat, 
remains unchanged, notwithstanding the com- 
modity has been parted with. Section 2 of the 
Act does not prevent a purchaser of the com- 
modity bearing the mark from selling the com- 
modity alone at any price he pleases. It 
interferes only when he sells with the aid of 
the good will of the vendor; and it interferes 
then only to protect that good will against in- 
jury. It proceeds upon the theory that the sale 
of identified goods, at less than the price fixed 
by the ownership of the mark or brand is an 
assault upon the good will and constitutes what 
the statute denominates ‘unfair competition’. 
See Liberty Warehouse Co. v. Burley Tobacco 
Growers Assn., 276 U. S., 71, 91-92, 96-97. There 
is nothing in the Act to preclude the purchaser 
from removing the mark or brand from the 
commodity,—thus separating the physical prop- 
erty, which he owns, from the good will which 
is the property of another,—and then selling the 
commodity at his own price, provided he can 
do so without utilizing the good will of the 
latter as an aid to that end.’’ 


[Public Policy in Price Fixation] 


The common law emphasis on forestall- 
ing, regrating, engrossing and conspiracy 
to raise prices must not lead us to infer 
that the sole objective of public policy was 
to obtain the lowest possible price to the 
consumer on every commodity. This is 
both an economic fallacy and a misconcep- 
tion of law. The public is more interested 
in fair and reasonable prices which preserve 
the economic balance in advantages to all 
those engaged in the trade, with due re- 
gard to the consuming public, than it is in 
securing the lowest obtainable prices, when 
the inevitable tendency is to degrade or 
drive from the market “articles which it is 
assumed to be desirable that the public 
should be able to get”. (Justice Holmes, 
dissenting in the Dr. Miles case). On this 
phase of the subject the Supreme Court of 
the State of Washington in Fisher Flour 
Milling Co. v. Swanson, 76 Wash., 649, 137 
Pa., 144, 151, observed: “Finally it seems 
to us an economic fallacy to assume that 
the competition which in the absence of 
monopoly benefits the public is competition 
between rival retailers. The true competi- 
tion is between rival articles. Fixing the 
price on all brands of high grade flour is a 
very different thing from fixing the price 
on one brand of high grade flour. The one 
means destruction of all competition and 
of all incentive to increased excellence. The 
other means heightened competition and 
intensified incentive to increased excellence”. 


Our own laws implementing this section of 
the Constitution recognize that price-cut- 
ting, not born of fair or normal competition, 
may indeed be piratical, and a dangerous 
step toward monopoly. C. S. Chap. 53, sec. 
2563; State v. Atlantic Ice & Coal Co., 210 
NaC., 742, 188 S-Es 412. 


[Common Law Protection of Good Will] 


No one has a vested interest in the com- 
mon law. Hurtado v. California, 110 U. S., 
516, 46 L. ed., 697. The common law, pro- 
ceeding ex proprio vigore, prior statutes, and 
public policy growing out of them, all must 
yield to the superior authority of the later 
enacted statute. Nor do we think that any 
contribution which the common law has 
made to the constitution has given to the 
term “monopoly” a rigor inconsistent with 
the foregoing reasoning. Any definition of 
“monopoly” which may be built up by aid 
of the common law rules against restraint 
of trade must carry with it those exceptions 
favoring agreements for the protection of 
good will,—which had become an estab- 
lished doctrine of the common law long 
before our first Constitution was adopted,— 
and the concomitant principle that the rea- 
sonableness of the restraint must be meas- 
ured by the adequacy of the protection 
necessary. even though it extends to the 
limits of the kingdom, if the good will has 
become national in extent. Thornton, Combi- 
nations in Restraint of Trade, pp. 60-71; 
Leather Cloth Co. v. Lorsant, L. R. 9, Eq. 345, 
39 L. J. Ch. 62; Maxim Nordenfeldt v. Nor- 
denfelt, L. R. 1, ch. 630, 651, 67 L. T. 177; Aff. 
A. C. 535, 63 L. J. 908, 71 L. T. 489; Benjamin 
on Sale, 7th ed. pp. 536-546. It is as well to 
observe that while these cases relate to the 
protection of good will upon alienation, the 
same principle may fairly be extended to 
the protection of that good will while in 
the enjoyment of the original owner. There 
is no sound reason why it should be called 
into service only when it might serve as an 
obituary to his possession, or merely as a 
more effectual means of delivery. The real 
purpose is to protect the owner of the good 
will against assault from the most dan- 
gérous quarter. 

In this and other jurisdictions this doce- 
trine of the common law has been invoked 
not infrequently to modify the rigor of anti- 
monopoly statutes and to permit interpreta- 
tion in the light of reason. Marhoff Co. v. 
Rosenbacker, 176 N. C., 330, 97 S. E., 169; 
Morehead Sea Food Co. v. Way & Co.. 160 
N. C., 679, 86S. E., 603. 


[Agency Contracts] 


The inconsequential margin over which 
the courts have battled is apparent on com- 
paring the utmost this law can do with 
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what the courts have already approved. 
The cumbersome and ineffective device of 
agency contracts fixing prices of retail sale 
have usually been upheld by the courts on 
the alter ego doctrine, which makes the 
producer the final seller. United States v. 
General Electric Co., 272 U. S., 476, 71 L. Ed. 
362. The doctrine itself is impeccable, but 
the reality of the device when applied to a 
distribution which the parties probably re- 
gard as final between themselves, and cer- 
tainly desire to be so, is open to challenge. 
The point is that such a transaction has 
precisely the same incidence on the freedom 
of trade as does the present Act since it 
monopolizes exactly the same commodity,— 
not merely in quantum, but in physical iden- 
tity,—and is nearer to monopoly in princi- 
ple because it concerns the commodity as 
such. It illustrates the triumph of form 
over substance and leads to the thought 
that the producer always might have had 
the relief sought if he could come into 
court clothed in more formal and traditional 
habiliments. 


[Competition Essential for Operation of Act] 


Perhaps the most direct answer to the 
charge of monopoly made against this 
statute is contained in the provisions of the 
statute itself, under which it automatically 
ceases to operate where there is no compe- 
fition. In a late case, Goldsmith v. Johnson 
& Co., Maryland Court of: Appeals, June 28, 
1939, decided since the case at bar was 
argued before this Court, this was thought 
to be a sufficient answer, and with this we 
agree. 


[Interpretation of Constitution] 


We are not unmindful of the constitutional 
imperatives upon which the defendant in- 
sists, but first it is necessary to understand 
what the Constitution requires. It is as 
little as we can do, out of respect to its 
framers, and the obvious purposes of such 
an instrument, to regard it as a forward- 
looking document, anticipating economic 
as well as political conditions yet to emerge. 
It is not a statute. Its concepts worthy of 
surviving are fundamentally stated and must 
be sufficiently generic and comprehensive 
to allow adjustment to the current needs 
of humanity. In this way only can we 
interpret it in terms of social justice so 
necessary to maintain its usefulness and to 
continue it in the public respect. The Anti- 
Monopoly Clause of the Constitution is 
couched in terms to meet this requirement. 
Like other clauses similarly phrased, it ex- 
pects implementation by statute. Its terms 
are broad enough to afford recognition of 
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the principles we have discussed, and the 
law is safely within the constitutional ad- 
monition, 


[“Due Process” Contention] 


Article I, Section 17, of the Constitution, 
provides: ‘“No person ought to be... dis- 
seized of his freehold, liberties or privileges 
... or in any manner deprived of his life, 
liberty, or property but by the law of the 
land.” It is contended that the statute 
delegates the power to fix the resale price 
on another’s property, or directly or me- 
diately fixes the price on a commodity at 
private sale with a like effect, in violation 
of this section. This is the objection re- 
peatedly raised in the above cited cases 
under the similar provisions of the Federal 
Constitution. It had not received favorable 
consideration by the courts. Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
supra; Bourjois Sales Corp. v. Dorfman, 
supra; Pyrotl Sales Co. v. The Pep Boys, etc., 
supra. 

The restriction is not imposed after the: 
acquisition of the property, and is not in 
derogation of an existing or established 
right. Under the statute it was a condition 
that had already attached to the property. 
It was known to the prospéctive purchaser, 
and he was under no obligation to assume. 
Morally and legally he is presumed to have 
accepted the condition by his voluntary act 
of purchase. 


[No Delegation of Power] 


As to the delegation of power, we do not 
understand that it is contended there is. any 
delegation of the legislative function. On 
the face of it such a contention is untenable. 
The statute was complete when it left the 
hands of the legislature. It required no per- 
son or group of persons or other external 
agency to further authorize it or put it in 
force. Weco Products Co. v. Reed Drug Co., 
supra. 

But the law “delegates” nothing. At the 
most it lifts the ban supposed to exist by 
virtue, largely, of public policy, against con- 
tracts fixing the resale price, and permits 
this to be done by contract between the 
manufacturer or producer and the purchaser, 
and does this partly in recognition of the 
continuing property right of the producer 
in the good will of his business which is 
involved in the transaction through the use 
of the symbolizing brand and partly in the 
recognition of the rights of others, includ- 
ing the honest purchaser, who expects to 
put these to a legitimate use in the resale 
of the branded commodity and loses money 
when it is cheapened by use as a bait for 
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other sales. It is made binding on a pur- 
chaser who buys with a knowledge of the 
condition attached to the purchase. 


“The statute is not a delegation of power 
to private persons to control the disposi- 
tion of the property of others, because the 
restrictions already imposed with the knowl- 
edge of the prospective reseller runs with 
the acquisition of the purchased property 
and conditions it.” 11 Am. Jur. p. 933; Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp., supra; Joseph Triner Corp. v. 
McNeil, supra. 


[Price Fixation Secondary] 


The resale price is not fixed on any com- 
modity, as such, and with respect to these 
the traditional rules demanding freedom of 
trade remain uninvaded. It is placed only 
on the branded commodity; and this court, 
with the great majority of those which 
have preceded us in passing on similar laws, 
is of the considered opinion that the dis- 
tinction is valid. Fixing the price, usually 
the most important incident of bargaining, 
and still so when the parties are equally 
related to the subject of the transaction is, 
in ‘this instance, merely ancillary to the 
purpose of the law, which is to protect both 
the producer and the public—the one with 
respect to his good will, the other with 
respect to the quality and integrity of a 
desirable product. The restriction is im- 
posed, as we have said, more with respect 
to the good will and brand than to the 
limited quantity of product, as such, which 
passes in the sale. A frank recognition of 
their relative importance demands that the 
minor consideration should give way, ui res 
magis non pereat. Laws protecting trade- 
marks, trade-names and brands from piracy 
are of no avail whatever when the abuse 
of them by a purchaser of branded prod- 
ucts is uncontrolled. The producer is less 
hurt by pilfering than he is by sabotage. 


[Prices Subject to Restriction] 


“There is nothing sacrosanct about price.” 

The right of the owner to fix a price on 
any commodity he sells is not absolute. To 
illustrate, if that was true the Second Sec- 
tion of the Robinson-Patman Amendment, 
standardizing prices by prohibiting dis- 
criminations, would array that Act against 
both the Fourteenth Amendment and the 
Due Process Clause of the Federal Consti- 
tution. It is a right created by law and 
subject to control by jaw when necessary 
to the just and orderly administration of 
government with due regard to constitu- 
tional guaranties. Price restrictions stand 
upon the same challenge before the law as 
any other restraint upon the use of prop- 


erty, and are concerned with the same con 
stitutional provisions. 


Nebbia v. New York, 291 U. S., 502, 78 L. 
ed. 940, deals with governmental price-fix- 
ing and the fixing of that price on a general 
commodity having nothing to do with trade- 
mark or good will. But even so, the Court 
declined to limit the formula “affected with 
the public interest’? to any business par- 
ticularly constituted, as, for example, public 
utilities and the like, and held that a busi- 
ness was “affected with the public interest” 
when, for adequate reason, it was subject 
to control for the public good, making the 
final test to be whether the law was arbi- 
trary in its operation and effect. See 
analysis of this case in Toulmin, Trade 
Agreements and the Anti-Trust Laws, p. 103. 
The marked tendency of the courts to discard 
the formula altogether as not being suffi- 
ciently definitive to distinguish the filed of 
application is noted in the annotation to 
Miami Laundry Co. v. Florida Dry Cleaning 
and L. Bd., 119 A. L. R. 956, 985. The sub- 
ject seems of little application here, since 
the same court in Old Dearborn Distributing 
Co. v. Seagram Distillers Corp., supra, held 
that the Illinois Act, which, as we have 
stated, is practically identical with ours at 
this point, does not constitute governmental 
price-fixing or, indeed, price-fixing in any 
sense offensive to the Constitution. By 
specific reference it distinguished from the 
case under consideration those cases refer- 
ring to price restriction as an unconstitu- 
tional invasion of property right, holding 
that they had no application to the sale of 
branded commodities protected under the 
Act. Old Dearborn Distributing Co. v. Sea- 
gram Distillers Corp., supra, at page —. 

Such a restriction is not confiscatory un- 
less it is unreasonable or contrary to the 
principles of the Constitution reasonably 
interpreted; and one who invokes the aid 
of the Constitution in this respect must 
show that he has a title free from condi- 
tion, at least with respect to the supposed 
invasion. This is not the position of the 
defendant. 


[Development of Judicial Outlook] 


We may concede that such a restriction 
upon the sale of a quantity of a commodity 
which has no distinction other than that it 
belongs to the seller, where the seller parts 
with everything he has in it, and the com- 
modity merges indistinguishably in the 
stream of trade, has always been considered 
against public policy, unlawful, confiscatory, 
unconstitutional, or, to sum it up in tradi- 
{ional style, “odious.” But surely we have 
comme a long way on this road since the 
John Dyer case, (2 Henry 5, 5b, pl. 26), 
when the irate judge dismissing an action 
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on a bond given upon a contract in partial 
restraint of trade said of the plaintiff: “Et 
pur Dieu si le plaintiff fut icy, wt wva al prison 
tanque ill ust fait fine au roy.” Now the 
courts permit the law to do its own frown- 
ing, thus eliminating as a factor of decision 
the seductive influence of judicial pietism. 


[Effect of Trade Mark] 


Not arbitrarily, but on principle, they 
recognize the wide difference between the 
sale of a general commodity, around which 
the rules of law were originally built up, 
and the sale of a trademarked commodity, 
the very essence of which is the reputation 
of the product, the good will of the pro- 
ducer, the protection of which is necessary 
both to him, to the honest retailer, and 
equally important to the public, since under 
our highly developed long distance system 
of production and distribution it often af- 
fords the only available guaranty of qual- 
ity. Rabh v. Covington, 215 N. C. 572. It 
is no longer a matter of trend—the thing 
lies within the beaten path of judicial deci- 
sion. We are free to say that if the matter 
had been presented to us independently, 
without the aid of these authorities, we 
would not be disposed, in the face of the 
statute, to further adhere to a purely doc- 
trinary point of view which now makes no 
contact with the subject otherwise than at 
very minor points of consideration, if at 
all. Forcing new situations into old cate- 
gories is like putting new wine into old 
bottles. It strains the bottle. 

In our opening analysis we stress the 
fact that the producer and seller of a branded 
commodity, along with the commodity it- 
self, transfers the use of the good will, 
which use is made effectual by the use of 
the distinguishing brand or trademark. The 
quantity of commodity corporeally passed 
by the sale is always a relatively unimpor- 
tant item, but the entire gooc will of the 
producer’s business, with all of its force and 
effectiveness, is put behind the product in 
the hands of the retailer for use in inducing 
consumer purchase; and, conversely, the 
entire good will may be appropriated and 
prostituted by the cut rate dealer who uses 
it, not to promote the sale of the branded 
commodity, but to increase his sale in other 
commodities. In either case the entire good 
will is involved, and in a very real, if not 
technical, sense subjected to a servitude. On 
this principle there is no sound reason why, 
under favoring legislation, the parties should 
not be permitted to bargain with reference 
to the conditions upon which this servitude 
may be imposed, and none why this may 
not take the form of an agreement as to 
the resale price, the maintenance of which 


1 55,243 


is to their mutual advantage. Some of the 
decisions find support for the provisions 
similar to those contained in Section Six in 
the principle that outside interference with 
such a contract is a proper subject for 
statutory prohibition since, in somewhat 
similar circumstances, the court itself has 
afforded relief. 


In Port Chester Wine and Liquor Shop, 
Inc., v. Miller Bros. Fruiters, Inc., decided by 
the Appellate Division of the New York 
Supreme Court on January 28, 1938, an action 
by a retail dealer against another retailer 
cutting resale prices was sustained under 
a similar act. Without deciding that par- 
ticular question here, the situation is at 
least illustrative of the soundness of the 
law, and we may infer from the agreed 
facts here that a similar situation may exist 
among retailers who have complained to 
the plaintiff of the prevalence of this prac- 
tice and threatened to discontinue handling 
the brands. 


[Prohibition of Special Legislation] 


The power of the legislature to pass a law 
oi this nature has been questioned in view 
of Article II, Section 29, of the Constitu- 
tion, reading in part: “The General Assem- 
bly shall not pass any local, private, or 
special act or resolution relating to... 
regulating labor, trade, mining or manu- 
facturing .. .” It is contended that the 
exceptive provisions of Section 5 so reduce 
the field of its application as to make it a 
special act forbidden by this clause of the 
Constitution. 


[Prohibition Construed] 


The Constitution does not prohibit the 
legislature from regulating trade in any of 
its branches or regulating it in any partic- 
ular. It merely forbids such regulation by 
private, special, or local law. 

A general law is not rendered special be- 
cause there has been excepted or excluded 
from its operation either persons or things 
to which, upon reasonable classification, ac- 
cording to the purposes of the law, it should 
not be applied. Such exceptions or exclu- 
sions must be germane to the purposes of 
the Act, be founded on reasonable distinc- 
tions, and must leave, as a properly dis- 
tinguishable class, all those persons or 
things which in the reasonable exercise of 
legislative discretion ought to be included 
leaving out only those persons or things 
which may, with the same propriety, be 
excluded. The classification degrades the 
law only when it has no basis in reasoning 
or, otherwise expressed, is arbitrary and 
capricious. This statute does not attempt 
to validate all contracts containing resale 
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price agreement, and it is just as assailable 
as a special law on that account as it is 
because of its express exclusions, if classi- 
fications are to be made by its antagonists on 
grounds even less reasonable than those 
which commended themselves to the legis- 
lature. The law was intended to apply only 
to contracts and sales of a certain kind 
which it is the business of the statute to 
define. It need not follow any particular 
formula in doing so. It must be considered 
as a whole and the exceptions, germane to 
the purpose of the Act and based on rec- 
ognizable and reasonable distinctions, merely 
form a part of the process of classification. 
In our opinion they are so grounded. 59 
C. J. pp. 732, 735, Sections 319, 322; Scar- 
brough v. Wooten, 170 P. 743, 23 N. M. 616; 
State v. Atchinson P. & S. F, Ry. 151 P. 305, 
20 N. M. 562. The exceptions refer to con- 
ditions which the. dealer is likely to ex- 
perience if no such law was ever enacted, 
and the transactions are well outside of 
normal trade, to which the statute was 
intended to apply. 

The violation of the law is made “action- 
able at the suit of any person damaged 
thereby.” Under such general authorization 
an action to permanently restrain defendant 
from the practices complained of is proper, 
and the agreed facts afford sufficient ground 
for relief. 


{Absence of Estoppel] 


It has been suggested that the conduct 
of plaintiff in permitting a sale to the de- 
fendant, who refused to sign any contract 
fixing the resale price, is sufficient to estop 
it from equitable relief; but the evidence 
does not disclose that the plaintiff made any 
inducement to the defendant or gave him 
any reason to believe that the plaintiff in- 
tended to waive any of his rights under 
the law. It was optional with the plaintiff 
whether it obtained the contract or relied 
upon the statute, and the simple act of sale 
to defendant, without stipulating a resale 
price, did not carry with it an assumption 
that the defendant might violate the law or 
confer upon him the right to do so, If the 
law itself is valid, and we hold it to be so, 
it is a public statute which the defendant 
was bound to have in contemplation when 
he made the purchase. 

In Lentheric, Inc., v. Weissbards, 122 N. J. 
Eq. 573, 195 Atl. 818, the argument was 
successfully made that where the plaintiff 
refused to sell to the defendant he was 
estopped in equity to assert his claim when 
defendant had obtained goods elsewhere. 
Here we are confronted with the direct 
opposite of that argument. In our opinion, 
neither has merit. 


Rather much argument was addressed to 
the court on the contention that defendant 
was making a reasonable profit on the sale 
of the products listed in the agreed facts.. 
However such circumstances might affect 
the result on a trial for violation of some 
anti-trust law, where the effect on the pub- 
lic might be an issue, it cannot be consid- 
ered here in the face of the statute, which 
it would completely defeat. The standard 
set is not one of reasonable profit, but of 
resale price. 


Nor is relevant the fact that prices on 
commodities described under Class III, 
which have been fixed by competing dis- 
tributors, are within one cent of parity. In 
the absence of agreement to that effect this 
has not been considered by this court as 
sufficient even to support a charge of vio- 
lating the Anti-Monopoly Statute. State v. 
Oils Go,, Z0og Ne G23 1265 17 0eomie asd. 
and the Supreme Court of the United States 
is in accord. United States v. American To- 
bacco Co., supra. This might occur through 
an unlawful agreement, certainly, if at all, 
dehors the operation of this law, or it might 
be the result of close competition as is now 
the case with the price of gasoline by the 
major oil companies, or it might be a case 
of “follow the leader,” and it is not a viola- 
tion of any law to copy the prices of a 
competitor. 


[Legislative Discretion] 


We have nothing to do with the expediency 
of any economic experiment. Discussions 
of this subject, on which thousands of arti- 
cles have been written and hundreds of 
arguments made, has left the law-making 
bodies and most of the courts convinced 
that there is a field here in which the pro- 
tection of private right and the promotion 
of the public welfare are not in irreconcila- 
ble conflict. The statute represents an at- 
tempt of the General Assembly to harmonize 
and apply these principles. In our opinion 
the provisions of the Constitution called to 
our attention do not defeat that legislative 
power, The propriety of its exercise is 
within the legislative discretion. 


[Act Constitutional] 


We conclude, therefore, that the statute 
under review is a constitutional and valid 
expression of the legislative will, and as 
such must be enforced. 


[Conclusion] 


The plaintiff is entitled to the relief prayed 
for in its complaint and judgment in the 
court below will be entered in accordance 
with this opinion. 
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[Reversal of Judgment] 
The judgment is reversed. 


[Dissenting Opinion] 


BARNHILL, J., dissenting : 

The facts in this record, interpreted in con- 
nection with the legislation under consideration, 
are such that I find it impossible to concur in 
the majority opinion. 

It is admitted that: 

Plaintiff does not sell its commodities to re- 
tailers. It sells to wholesalers who in turn sup- 
ply the retail dealers. It does not cater to the 
general refail trade in advertising its products 
to the consuming public, nor recommend nor 
encourage the resale of its products by retail 
druggists to members of the consuming public. 
Its policy of distribution is predicated upon the 
theory that medicinal products such as those 
nfanufactured, distributed and sold by the plain- 
tiff should be used only under the supervision 
of a physician. It merely recognizes ‘‘the right 
of the retail druggist to resell certain of plain- 
tiff’s manufactured products directly to members 
of the public where not prohibited from making 
such sales by state or federal laws.’’ Defendant 
was not guilty of any fraud or deception in ac- 
quiring the merchandise it retailed and it has 
not engaged in ‘‘price-cutting’’ as that term is 
ordinarily understood, but is making a reason- 
able profit. By the enforcement of the statute 
defendant will be required to increase the cost 
of the merchandise sold by it to the consuming 
public—arbitrarily and against its will—by at 
least eight per cent. 

It further appears that: (1) Although the stat- 
ute in question: authorized it so to do, the 
plaintiff did not elect to bind itself to sell its 
commodities only to wholesalers who in turn 
contracted not to resell the same to retailers 
except upon contract to observe the stipulated 
minimum price. Instead plaintiff sold or per- 
mitted the sale of its commodities to the de- 
fendant knowing that the defendant had refused 
to enter into the stipulated contract or to regard 
the stipulated price. (2) Plaintiff undertook to 
classify customers in a manner not authorized 
by the statute and to make the contract apply 
to only a part of the purchasing public. (3) De- 
fendant by conducting a ‘‘cash and carry’’ busi- 
ness and by other efficient business practices is 
conducting its business at a cost less than that 
incurred by the average retailer and is seeking 
to pass on some of the benefits to the consuming 
public. 


Plaintiff now seeks to impose upon non-con- 
tracting retailers the duty to observe the mini- 
mum prices provided in its contract with certain 
retailers. It proceeds under the terms of Chap. 
350, P. L. 1937, known as the Fair Trade Act. 
The majority approves as constitutional this 
statute which not only validates price fixing 
contracts between manufacturers and retail dis- 
tributors, but likewise makes such contracts 
binding upon other retail dealers not parties to 
such contracts. 

As a result of this decision retail distributors 
who by conducting a ‘“‘cash and carry’’ busi- 
ness and by other expense reducing business 
methods and practices are conducting their busi- 
ness at a cost less than that incurred by the 
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average retailer and who are able and willing 
and are seeking to pass on some of the benefits 
to the consuming public by offering its mer- 
chandise at a lower price are compelled to sell 
to the public at an artificial and higher price 
than that which normally would be fixed by the 
forces at work in a competitive commercial 
world. This is price pegging with a vengeance 
—and the consuming public is compelled to pay 
an additional tribute to'the retailer which the 
retailer himself does not want. The effect of 
this act goes well beyond what has been called 
‘‘predatory price-cutting’’ for it fixes prices ir- 
respective of the motives or purposes of the 
retailer in reducing prices, by shaving his margin 
of profit or otherwise. It promotes the establish- 
ment of manufacturer monopolies and retailer 
combinations in restraint of competition. It 
penalizes the initiative and efficiency of alert re- 
tailers and rewards the imcompetent or inef- 
ficient. It increases prices demanded of the 
consumer. It aids one class of retailer against 
another competing class who through-more ef- 
ficient business methods are able to undersell— 
at a fair profit—their competitors. It is in a 
final analysis a shot aimed at a particular group 
of retail merchants—but unfortunately the load 
thereof strikes and inflicts a telling wound upon 
the mass of people who compose the consuming 
public. To the retailers it means elimination of 
price competition and better profits—to the con- 
sumer it means the loss of the benefits arising 
out of wholesale price competition, and it pro- 
duces still higher cost of living. 

Under an economic system founded upon com- 
petition every general restriction—that is, every 
restriction covering all or a controlling fraction 
of a given commodity—is essentially unreason- 
able, being neither fairly necessary to the pro- 
tection of the manufacturer, who already has a 
monopoly, nor beneficial to the public, because 
it does not tend to create an incentive to increase 
the excellence of the product in order to main- 
tain the better price. 

Nor are these social, economic and political 
weaknesses of the statute the only objections. 
There are reasons, both legal and equitable, why 
the plaintiff may not maintain its action. 

The plaintiff is not entitled to equitable relief. 


The act is declaratory of the public policy of 
the state. Enforcement thereof rests upon the 
Attorney General and the solicitors of the State, 
except as otherwise expressly authorized in the 
act. It authorizes individual trademark owners 
to sue only in the event they are damaged by 
the action of a retailer in selling at less than 
the fixed price, and the plaintiff alleges no facts 
upon which the allegation that it has*suffered 
damages may be predicated. It sells to whole- 
salers and not to retailers. So far as this record 
discloses, it is selling the same quantity at the 
same margin of profit as heretofore. 

The statute does not authorize injunctive 
relief against threatened damage. In that con- 
nection plaintiff alleges that the contracting re- 
tailers are threatening to cancel contracts and 
it will thereby suffer irrevocable damages. Even 
if the plaintiff is authorized te seek injunctive 
relief this is a false promise as the contract ex- 
pressly reserves in the retailer the right to can- 
cel the contract. The cancellation thereof is the 
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exercise of a right and not the commission of a 
wrong. It gives no cause of action, but is dam- 
num absque injuria. 

A retailer who is not a party to a price fixing 
agreement between the manufacturer and other 
retail dealers, does not, by selling such manu- 
facturer’s products below the retail price desig- 
nated in such agreement, induce such other 
retail dealers to breach their agreement, and, 
consequently, the manufacturer may not enjoin 
him on that ground. The defendant is merely 
selling products at prices lower than those 
agreed upon by the plaintiff and other retailers. 
The fact that incidental thereto some of the con- 
tracting retailers may breach their agreements 
in order to meet competition cannot be laid at 
the door of this defendant in an attempt legally 
to charge it with the result of such breach. 
Coty v. Hearn Department Stores, 284 N. Y. S. 
909. 


The contracting retailers voluntarily entered 
into the stipulations contained in the contract. 
They may voluntarily abandon such contracts 
whatever the motivating cause of such abandon- 
ment may be. The plaintiff cannot complain that 
retailers are exercising or threatening to exercise 
this right and it suffers no damage by reason 
thereof. There is no suggestion in the record 
that the plaintiff will not sell the same quantity 
of merchandise to wholesalers as heretofore or 
that it will be required to sell at a less price. 
Therefore, there is no threatened damage. 

Plaintiff does not come into court seeking 
equity with clean hands, but has put itself in a 
position which is destructive of its right, if anv 
existed, to appeal to a court of Chancery for 
relief. 


It did not contract with retailers—as the act 
authorizes—that it would sell only to wholesalers 
who agreed to resell only to retailers who con- 
tracted to observe the stipulated price. It did 
agree to ‘‘use every reasonable means’’ permitted 
by law ‘‘to prevent the sale * * * at less than 
minimum resale price’’ by others. In violation 
of this agreement on its partsit put its com- 
modity on the market for unrestricted sale and 
sold, or permitted the sale, to the defendant 
unconditionally, although it knew that the de- 
fendant had refused to sign the contract and had 
declined to agree to observe the stipulated price 
in the future. The defendant purchased plain- 
tiff’s commodities from recognized wholesale 
dealers in plaintiff’s merchandise,which whole- 
sale dealers the plaintiff could have bound—but 
did not—to sell only to those who agreed to 
observe the stipulated minimum price. Defend- 
ant purchased unconditionally under the circum- 
stances indicated. It was guilty of no fraud or 
deception in the acquisition of title to the prop- 
erty. Necessarily, under the circumstances ot 
this case, the plaintiff was a party to such ac- 
quisition in violation of its contract with other 
retailers. It was a party to the acquisition by 
the defendant of its commodities on an uncondi- 
tional and unrestricted basis when the plaintiff 
had the right to contract not to sell to whole- 
salers who would resell to retailers who did not 
agree to observe the stipulated price, and it had 
the right in the first instance to sell only to those 
who agreed to observe such prices. Having been 
a party to the sale of the commodities to the de- 
fendant on an unrestricted basis in violation of 
the terms of its contract it should not now be 


heard in Chancery to insist that the defendant 
deal with such commodities on a restricted basis, 
or to assert that in fact the commodities were 
acquired by the defendant conditionally. 


It may be argued that the defendant in the 
facts agreed has stipulated away its right to 
insist that plaintiff has no standing in a Court 
of Equity. As to that I take the position that 
equity jurisdiction was conferred upon the courts 
with the laudatory purpose to make it possible 
to render justice to a litigant in the absence of 
a statute protecting his rights, to the end that 
no wrong should exist without a remedy. It 
was never intended that equity should ald a 
litigant to obtain an unjust end and the court 
sue sponte should refuse to entertain a suit, as 
here, where the claimant has himself failed to 
do justly and his own contract has caused the 
condition about which he complains. 

The Act constitutes an unlawful and unconsti- 
tutional delegation of authority to fix standards 
of fair practice. 


Section 6 makes it an act of unfair competi- 
tion for a retailer to sell a commodity at a price 
less than the minimum stipulated in a contract 
between some other retailer and the manu- 
facturer or distributor. We merely look to the 
contract to determine what the standard of fair 
practice Is below which the statute provides he 
shall not sell, -and so, the standard is fixed by 
the manufacturer or distributor. Thus, non- 
compliance with the terms of the contract is 
made an act of unfair competition with the right 
in the manufacturer or distributor to set the 
standard of unfair competition. This is nothing 
more than a species of delegated authority. 


Even if it be granted that the General As- 
sembly may directly fix retail sales prices gen- 
erally (an assumption not supported by the 
decided cases) it by no means follows that the 
General Assembly may delegate to private indi- 
viduals the power to so affect the property rights 
of other retail dealers. Nor does it seem to me 
a sufficient answer to say that such a delegation 
of power merely permits the owner of a trade- 
mark or patent to protect his property by direct- 
ing the resale thereof after he has parted with 
title thereto. As I later set out, it has long been 
settled that such a patent or trade-mark owner 
may stipulate only as to the first sale of his 
product, but thereafter he has lost possession of 
his product by releasing it into the channels of 
commerce generally. He may not control the 
manner in which, or the price at which, later 
sales of his product are to be made. Bement & 
Sons v. National Harrow Co., 186 U. S. 70; 
Motion Picture Patents Company v. Universal 
Film Mfg. Co., 243 U. S. 502, and cases therein 
cited. 


The extent to which legislative power may be 
delegated has heretofore been ably discussed by 
the present Chief Justice who has defined, as 
clearly as the subject permits, the strict limita- 
tions imposed upon the General Assembly in 
delegating its powers. Provision Co. v. Davies, 
190 N. C., 7. As developed in that case, the 
proposition that a General Assembly may not 
delegate its legislative powers is subject to three 
exceptions only; namely, (1) limited powers as 
to local legislation may be granted to municipal 
and quasi-municipal corporations; State v. 
Simons, 32 Minn. 540, 543; (2) limited powers 
to promulgate administrative regulations may be 
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granted to recognized governmental agencies and 
instrumentalities; State v. Garner, 158 N. C., 630; 
State v. Railroad, 141 N. C., 846; and (3) limited 
powers as to the finding of facts may be granted 
to recognized governmental agencies and instru- 
mentalities where the determination. of certain 
facts may be essential conditions precedent to 
the invocation of particular laws; State v. R. R., 
141 N. C., 846; State v. Hodges, 180 N. C., 751; 
Morgan v. Stewart, 144 N. C., 424; State v. 
Dudley, 182 N. C., 822; Field v. Clark, 143 U. S. 
649. It is instantly apparent that the present 
case falls within neither of these three excep- 
tions, as the delegation of the power to fix 
standards and prices here involved is made to 
private individuals, (i. e., manufacturers and re- 
tailers) and not to any governmental agency or 
instrumentality. 


The delegation of price fixing power fails for 
a second reason, i. e., no standard or yardstick 
to be used in fixing the prices is laid down in 
the Act. Every delegation of power, to be up- 
held, must, in granting the power, lay down a 
“primary standard’ (Buttfield v. Stranahan, 192 
U. S. 470, 496; Red “C” Oil Co. v. N. C., 222 U.S. 
380, 394), or a ‘‘general rule’' (Union Bridge Co. 
v. U. 8., 204 U. S. 364, 386) to be followed in 
discharging the delegated power. This ‘‘primary 
standard’ or ‘‘general rule’ serves a three-fold 
purpose; it clarifies the purpose and intent of 
the law, furnishes a measure of the power 
granted, and fixes the limits within which the 
power may be exercised. Nor have the require- 
ments in this respect been recently relaxed. In 
Panama Refining Co. v. Ryan, 293 U.S. 388, 415, 
it was declared that, whenever there is an at- 
tempted delegation of power, the legislative body 
must ‘‘perform its function of laying down poli- 
cies and establishing standards’’ where it at- 
tempts to leave to ‘‘selected instrumentalities 
the making of subordinate rules within pre- 
-scribed limits and the determination of facts to 
which the policy as declared by the legislature 
is to apply.’’ There it was stated, at page 415, 
that the fatal weakness of the N. I. R. Act was 
that it was a grant of ‘‘unlimited authority to 
determine the policy and to lay down the pro- 
hibition, or not to lay it down.’”’ The instant 
Fair Trade Act has a similar shortcoming. It 
grants to private individuals the right to fix 
prices without laying down any standard or fix- 
ing any limits regulating those prices, and, fur- 
ther, it leaves entirely to certain individuals 
the choice as to whether minimum resale prices 
shall be fixed or not—which right some of such 
individuals may choose to exercise while others 
decline to do so. The constitutional require- 
‘ment that there shall be a ‘‘primary standard”’ 
or ‘‘general rule’’ was again affirmed in Schech- 
ter Corp. v. U. 8., 295 U. S. 495, 541, where it 
was declared that the attempted delegation of 
power was unsuccessful because the legislative 
body failed ‘‘to prescribe rules of conduct to be 
applied to particular states of fact determines 
by appropriate administrative procedure.”’ 

It may be said further that the statute is 
atbitrary, discriminatory and unreasonable as 
applied to one who not being a party to such a 
contract sells products of a manufacturer at a 
price lower than that designated by the manu- 
facturer between it and other retailers, because 
it attempts to compel one not a party to a price 
fixing contract to sell at prices fixed by others. 
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Doubleday D. & Co. v. Macy & Co., 29 N. Vi 
272, 103 A. L. R. 1325; Seeck & Kade v. Tomshin- 
sky, 269 N. Y., 613; Coty v. Hearn Department 
Stores, 284 N. Y. S. 909. 


In this connection, it may be noted that the 
act is objectionable for the further reason that 
it does not necessarily apply to all trade-mark 
owners, producers and distributors. It becomes 
operative only as to those who elect to contract 
—binding non-contracting retailers dealing in 
the same commodities. Likewise, it not only 
authorizes such trade-mark owners as elect to do 
so to contract to fix such standards, but they 
are authorized to change the standard from time 
to time, so that what constitutes unfair competi- 
tion today may be the act of the distributor in 
reducing prices be perfectly lawful tomorrow. 
What is unfair competition may thus vary from 
time to time at the will of the distributor. 


To restate concisely, this Act fails as an 
attempted’delegation of power in that (1) legis- 
lative power may only be delegated to govern- 
mental agencies or instrumentalities, not to 
private individuals (as here attempted), and (2) 
a delegation of legislative power must always 
be accompanied by.a statement of a ‘‘primary 
standard’ or ‘‘general rule’ regulating and 
limiting the exercise of such power, and such a 
“primary standard’’ or ‘‘general rule’’ is lacking. 
here where there is a blanket grant of power to 
manufacturers and some retailers to fix prices 
which will be binding upon all retailers and con- 
sumers. 


The act is essentially a price fixing statute. 

If considered without regard to Section 6 there- 
of the Act might well be sustained on the theory 
that it merely changes the common law rule 
and makes unlawful contracts fixing minimum 
retail prices. When considered as a whole it 
goes far beyond this purpose and becomes es- 
sentially a price fixing statute. The non-con- 
tracting retailer is not required to sell at less 
than a stipulated price by reason of the contract. 
He is compelled so to do by the Act. We merely 
look to the contract to determine what the 
minimum price is, below which the statute pro- 
vides he shall not sell. 


If we consider the statute general in nature 
and of necessity all-embracing then it fixes, or 
permits the fixing of retail prices as well where 
the evils of price-cutting are absent as where 
they are present. Such a law which in effect 
spreads an all-inclusive not for the feet of every- 
body upon the chance that while the innocent 
will surely be entangled in its meshes some 
wrongdoers also may be caught is not permis- 
sible. Tyson & Bro.—United Theatre Ticket 
Offices v. Banton, 271 U. S. 418, 429. 


The legislature is not only without authority 
to delegate to-a private individual or a corpora- 
tion the right to fix prices, it is without 
constitutional power to fix prices at which com- 
modities may be sold, services rendered, or prop- 
erty used, unless the business or property 
involved is ‘‘affected with a public interest.” 
Chas. Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522. 


Legislative price fixing is an unconstitutional 
restriction upon the right of a private dealer to 
fix his own prices. Fairmont Creamery Com- 
pany v. Minn., 274 U. S. 1, 71 L. Ed. 893; 
Williams v. Standard Oil Co., 278 U. S. 235, 73 
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L, Ed. 287; Chas. Wolff Packing Company v. 
Court of Industrial Relations, supra; Ribnik v. 
McBride, 277 U. S.-350, 72 L. Ed. 913; New State 
Ice Co. v. Liebmann, 285 U.S. 262, 76 L. Ed. 747. 


By virtue of Sec. 6 of the Act, when a manu- 
facturer and a single North Carolina retailer 
contract to maintain a price schedule for the 
resale of trademarked or identified products, 
such price schedules become binding upon ali 
.other North Carolina retailers of these products. 
Accordingly, A by contracting with B can compel 
C and D to sell A’s goods at. prices agreeable 
to A and B but not agreeable to C and D. Thus, 
A and B seek to achieve by mandate of law 
what they cannot achieve by contract with C 
and D. The effect of the Act is to extend the 
manufacturer’s ownership of commodities mark- 
eted by it under a distinguishing trademark, 
brand or name after he has sold them into the 
normal channels of commerce, with the result 
that the dealer-purchaser loses the right to sell 
his goods bought for resale at figures of his own 
choosing. This right to fix the price at which 
one will sell his property is itself a well rec- 
ognized property right. Tyson & Brother- 
United Theatre Ticket Offices v. Banton, 271 
U.S. 418, 429; Wolff Packing Co. v. Court of In- 
dustrial Relations, supra; Ribnik v. McBride, 
supra; Williams v. Standard Oil Co., supra; 
New State Ice Co. v. Liebmann, supra. As these 
cases point out, this property right is one which 
a General Assembly may not destroy by fixing 
mandatory prices. . Granted that such resale 
price maintenance contracts as here considered 
may be validated by the General Assembly as to 
the contracting parties, when the effect of the 
act (as here) is to make that price schedule 
binding upon other and non-contracting parties, 
as to these latter parties the Act constitutes price 
fixing by legislative mandate. Whether the 
prices are fixed by the Legislature directly or 
are made binding by Act of the Legislature in 
delegating the power to fix prices to private in- 
dividuals, the prices when fixed become binding 
upon an unwilling citizen. 


Under the doctrine of Wolff Packing Co. v. 
Court of Industrial Relations, supra, the power 
of a legislature to regulate prices was specifically 
limited to those businesses which are distinctly 
“clothed with a public interest.’’ Further, as 
explained in Nebbia v. New York, 291 U.S. 502, 
507, ‘‘clothed with a public interest’ is synony- 
mous with ‘‘affected with a public interest’’ and 
as such refers to those businesses so definitely 
tinged with a public interest that they are 
rendered subject to the exercise of the police 
power. As that case points out, there are 
but three types of businesses which may be 
termed ‘‘clothed with a public interest:’’ (1) 
Certain businesses which historically, and some- 
what arbitrarily have long been so considered; 
(2). businesses operating under public grants 
and franchises imposing the duty to serve any 
member of the public demanding same; and (3) 
businesses which, by reason of their peculiar 
relation to the public, are regarded as having 
granted to the public extensive powers of regula- 
tion. 

Since the instant Act is not limited to particu- 
lar trades, but extends to all retailers selling 
goods bearing trademark, label or name, it is 
apparent that there was no legislative intent to 
limit the act to those businesses affected or 


clothed with a public interest. Since it does not 
appear that there was a legislative intent. to 
declare any retail businesses clothed with a 
public interest and since it is impossible to de- 
termine from the Act which retail trades the 
legislature intended to be regarded as such, in 
my opinion, this court is without power to select 
the ‘retail drug business (as would be necessary 
in the instant case) and pronounce it to be such 
a business, and the majority opinion does not 
undertake to do so. 


To restate more concisely, this Act fails in 
that, (1) it destroys a property right of retail 
dealers, 7. e., the right to fix the prices at which 
they will sell their goods, and (2) it does not 
purport to declare any retail business clothed 
or affected with a public interest so as to justify 
price fixing within that business, and without 
such a declaration every price-fixing Act is in- 
valid as being outside the constitutional exercise 
of the police power. 

The statute is in conflict with N. C. Const., 
Art. I, Sec. 17. 


As heretofore pointed out, the right of the 
owner of property to fix the price at which he 
will sell it is an inherent attribute of the prop- 
erty itself, 


The whole spirit and purpose of the Constitu- 
tion is to protect the liberties and property 
rights of the cittzens of the State. Any act 
which arbitrarily’ destroys or impairs the right 
of the individual to the free use and enjoyment 
of his property for the benefit of a special group 
in order to permit this group to fix prices is 
diametrically opposed to the genius of a free 
people and should not be allowed to stand. The 
act under consideration is an attempt by legisla- 
tion to deprive the non-contracting retailer of 
this right to the free use and enjoyment of his 
property and is in direct violation of N. C. 
Const., Art. I, Sec. 17. 


The act is a special act relating to trade. 

N. C. Const., Art. II, Sec. 29, provides that: 
“‘The General Assembly shall not pass any * * * 
special act * * * regulating * * * trade * * * 
or manufacturing * * * any local, private or 
special act or resolution passed in violation of 
the provision of this section shall be void.’’ The 
effect of this provision is to render void any 
act regulating trade or manufacturing which is 
not a general law. State v. Dixon, 215 N. C., 
161. The word ‘‘trade’’ has been frequently de- 
fined by this Court and its legal significance 
is discussed in the Dixon case at page 164. It 
comprehends ‘‘not only all who are engaged in 
buying and selling merchandise, but all whose 
occupations or business it is to manufacture and 
sell the products of this plants. It includes in 
this sense any employment or business embarked 
in for gain or profit.’’ State v. Worth, 116, 
N. C. 1007, 21 S. E. 204. As the present act 
seeks to regulate contracts and sales relating to 
retail trade in commodities not ‘‘affected with a 
public interest,’’ the act, it seems to me, falls 
squarely within the constitutional prohibition, 
unless it can be held to be a general law. What, 
then, is a ‘‘special’’ law? It-is one which does 
not: include all of the persons within a given 
class, but relates to less than the entire class, or 
one which relates only to a particular section or 
class, either particularized by the express terms 
of the act or separated by any method of selec- 
tion from the whole class to which the law 
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might but for such limitation be applicable. 
Arps v. Highway Commission, 90 Mont. 152, 300 
P. 549; City of Springfield v. Smith, 322 Mo. 
1129, 19 S. E. (2nd) 1; State ex rel. Powell v. 
State Bank, 80 A. L. R. 1494; R. R. v. Cherokee 
County, 177 N. C. 86. A law is a special law if 
it imposes particular burdens or confers special 
rights, privileges or immunities upon a portion 
of the people of the State without including 
therein and being applicable to all of the class 
throughout the State. Matthews v. City of 
Chicago, 342 Ill., 120, 174 N. C. 335. 


Under the terms of the contract herein in- 
volved an effort is made to ‘‘peg’’ the minimum 
resale price of all of the: manufacturer's identi- 
fied or trade-marked commodities, but the Act 
itself exempts from this restriction (1) closing 
out sales, (2) sales where trade-mark, brand, 
etc., is obliterated, (3) sales where goods are 
secondhand or damaged, (4) judicial sales, (5) 
sales to religious, charitable, and educational in- 
stitutions, and (6) sales to the State of North 
Carolina or any of its agencies or any of the 
political divisions of the State. The plaintiff by 
the contract here involved undertakes to add 
these further exemptions: Sales to (a) physi- 
cians, (b) dentists, (c) veterinarians, or (d) hos- 
pitals. In other words, even if it is admitted 
that resales of manufacturers’ identified com- 
modities constitutes a class of retail sales which 
may be made the subject of a general law, 
certainly when there ts exempted from this 
general class of retail sales ten distinct sub- 
classifications within the class, the law ceases to 
be a ‘‘general’’ law and becomes a ‘‘special’’ 
law which applies to some retail sales within the 
defined class and not to others. As such a 
‘special’ law ‘‘regulating trade’’ it is, in my 
opinion, declared void by the provisions of Art. 
II, Sec. 29, of the N. C. Constitution. 


It was the evident intent of the legislature to 
make the contracts authorized by the act, when 
entered into, apply to all except those expressly 
excepted by the statute—which exceptions in 
themselves make the act special in nature. If, 
however, the act is to be given the interpreta- 
tion apparently placed thereon by the plaintiff 
and authorizes the plaintiff and others in like 
situations to limit those to whom the stipulated 
price shall apply, then the act becomes even 
more obnoxious. It delegates to the contracting 
distributor the right to make any type of classi- 
fication of ultimate purchasers it may elect. If 
it is not to be given that interpretation then the 
contract relied: on is not in accord with the 
statute and is not protected by the terms thereof, 
and is an unwarranted attempt to regulate 
prices to the ultimate consumer without stat- 
utory authority. 


The act under consideration violates the pro- 
visions of N. C. Constitution, Article 1, Sec. 31, 
relating to monopolies. 


A monopoly denotes a combination, organiza- 
tion or entity so extensive and unified that its 
tendency is to suppress competition, to acquire 
a dominance in the market and to secure the 
power to control prices to the public harm with 
a respect to any commodities which people are 
under a practical compulsion to buy. It is ‘‘any 
combination, the tendency of which is to prevent 
competition in its broad and general sense and 
to control, and thus, at will, enhance prices to 
the detriment of the public.’’ The common law 
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monopolies were unlawful because of their res 
striction upon individual freedom of contract 
and their injury to the public. Contracts having 
a monopolistic tendency have been held to ‘‘ex- 
pose the public to all the evils of monopolies,” 
to be ‘‘to the prejudice of the public,’’ and to 
be “hostile to the rights and interest of the 
public.’’ 


The legislation under consideration permits 
the creation of a monopoly as thus defined in 
that it opens wide the door for the creation of 
retailer price-fixing combinations which will in- 
evitably destroy price competition and enhance 
prices to the detriment of the public. But, 
says the majority opinion, in effect, we are not 
interested in legislation which merely permits. 
the formation of a monopoly. It is only after 
the monopoly has been actually formed and is 
operating to the detriment of the public that 
there is any violation of the constitutional pro- 
vision. With this I cannot agree. 


It may be that the term ‘‘monopoly,’’ as used 
at the time of the adoption of the Constitution, 
was not quite so comprehensive in meaning as 
present day conditions make it. Yet the term 
was used and the framers of the Constitution 
unquestionably intended to prohibit ‘‘any com- 
bination, the tendency of which is to prevent 
competition in its broad and general sense and 
to control, and thus, at will, enhance prices to. 
the detriment of the public.’’ When a statute 
has been enacted, the clear import of which is to 
authorize monopolistic combinations, the terms 
of Article 1, Section 31 of the Constitution have 
been violated. We are not required to stand by 
and await the actual formation of a monopolistic 
combination, and the defendant is not compelled 
to refrain from action until after he has been 
arbitrarily forced into such unlawful enterprise 
before appealing to the Court for relief. 


Such monopolies, contracts in restraint of 
trade and contracts in restrain of competition 
(such as authorized by this statute) are unlaw- 
ful at common law and are prohibited by the 
Constitution. Attempts to sell property for a 
full price and yet to place restraint upon its 
further alienation have been hateful to the law 
from Lord Coke’s day to ours because obnoxious 
to public interest. Strauss wv. Victor Talking 
Machine Company, 243 U. S. 490, 61 L. Ed. 866. 
Laws seeking this end are violative of the 
familiar rights attaching to ordinary ownership 
and are contrary to the public interest and to 
the security of trade. It is this type of law that 
our Constitution prohibits. 


Viewing the legislation under consideration 
within the narrow confines of this case make it 
appear that only one distributor and one re- 
tailer are involved. Such is not the effect of the 
statute. Practically all commodities now sold 
on the market, from common place table salt to 
the most expensive luxury, including .drugs, 
foods, clothing, groceries and practically every 
other article of merchandise, is sold under trade- 
mark, brand or name. Small groups of retailers, 
under authority of this statute, by contracting 
with their source of supply as to the various 
articles of merchandise offered to the general 
public may create, through the operation of the 
provisions of Section 6 of Act, ironclad price- 
fixing combinations which will enhance the price 
and operate to the detriment of the general pub- 
lic, as well as to completely destroy price com- 
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petition. That it has this. latter effect—the 
destruction of price comnpetition—is substantially 
admitted by the plaintiff in its legislation in the 
complaint that contracting retailers are threaten- 
ing to breach their contracts to the end that they 
may meet the price competition offered by the 
defendant. 


The majority view relies upon the absence of 
horizontal price maintenance pointing out that 
the vertical price maintenance achieved here 
standing alone without horizontal price mainte- 
nance is lawful. See quotation from Triner 
Corp. v. McNeill, 363 Ill. 559, this being one of 
the cases which the Old Dearborn Distributing 
Co. case affirmed. In the Illinois and the Cali- 
fornia Fair Trade Acts (the two Acts which have 
been upheld by the Supreme Court of the United 
States—see 299 U. S. 183 and 299 U. S. 198) only 
vertical price maintenance, i. e. through con- 
tracts down the line from manufacturer to 
wholesaler to retailer, was judicially approved 
as not being in conflict with the due process and 
the special privilege and immunities provisions 
of the Federal Constitution. In the instant Act 
not only is this vertical price maintenance per- 
mitted, but an extensive network of horizontal 
contracts is also permitted, as the vendor may 
agree with the vendee that he will not sell to 
any other wholesaler unless that wholesaler first 
agrees not to resell to &’ny wholesaler, retailer, 
or consumer who will not carry out, by further 
contracts or otherwise, the price maintenance 
plan embodied in the first contract. This system 
of contracts, fixing minimum prices both 
vertically and horizontally, is a much more 
elaborate and more dangerous method of price- 
fixing than that which has heretofore received 
court approval; approving a net-work of con- 
tracts reaching out vertically and horizontally 
so as to cover with a latticework a well-nigh 
perfect control of the prices of a given product 
moves much more definitely in the direction of 
approval of a monopoly than does the bare ap- 
proval of a short chain of minimum resale price 
ebntracts. This Court might, with mild misgiv- 
ings, approve such Acts as the California and 
Illinois Fair Trade Acts, yet (by reason of 
Art. I, Sec. 31, declaring ‘‘. . . monopolies are 
contrary to the genius of a free state and ought 
not to be allowed.’’) strike down the so-called 
Fair Trade Act under consideration. It is inter- 
esting to note in passing that, although forty- 
four states are reported to have adopted Fair 
Trade Acts (6 U. S. Law Week 1250—May 9, 
1939), apparently only nineteen of them (Nor- 
wood, Trade Practice and Price Law, 1938, 
p. 145-6) permit horizontal chains of contracts 
which cross and inter-lock with the links of the 
vertical chains, as allowed in the North Carolina 
Act. 


Likewise, the majority opinion is bottorged on 
the conclusion that the statute provides protec- 
tion for the goodwill of the manufacturer or 
distributor. In this I cannot concur. 

The title of-the Act recites that it is to 
‘protect trade-mark owners, producers, distribu- 
tors and the general public against injurious and 
uneconomic practices in the distribution of com- 
petitive commodities bearing a distinguishing 
trade-mark, brand or name, through the use of 
voluntary contracts establishing minimum resale 
prices and providing for refusal to sell unless 
such minimum resale prices are observed.”’ 


Thus, it indicates that the purpose of the Act 
is to eliminate ‘‘injurious and uneconomic prac- 
tices’’ by voluntary contracts, with the right in 
the manufacturer or distributor to refuse to sell 
to those who decline to contract. 

The Act itself authorizes contracts between 
manufacturers and distributors and wholesalers 
and retailers containing provisions cited in the 
statute, which provisions are violative of and 
radically change the common law. It then, in 
effect, in Section 6, prohibits any noncontracting 
retailer from selling such commodities at less 
than the stipulated minimum price. This is the 
full scope of the Act. There is nothing in respect 
to goodwill either in the caption or in the body 
of the Act. That the Act was intended to protect 
goodwill is a judicia deduction, which in my 
opinion is not warranted by the facts. 


Good will is that intangible asset which an in- 
dividual, or corporation, dealing with the public, 
acquires through its reputation for fair dealing 
and the excellence of service or commodity 
offered for sale. It is the advantage accruing 
from the probability that the customer—induced 
by the quality of the merchandise sold and the 
courteous service rendered—will go back to 
trade where he has been well treated. Other 
and more comprehensive definitions may be 
found in Story, Partnership, Sec. 99, 16 Am. Jur. 
87; Callihan Cyc. Dict.; Words and Phrases; 
Faust v. Rohr, 166 N. C. 187; Hilten v. Hilton, 
L. R. A, 1918 F. 1174; Bloom v. Holms Ins. 
Agency, 121 S. W. 293, Bouvier’s Law Dict. 


While ‘‘goodwill’’ is a species of property, it 
evaporates and becomes non-existent so soon as 
a business ceases to operate as a going concern. 
I have never understood that the price at which 
a commodity is offered for sale aided in the 
creation of goodwill, except that an excessive 
price will discourage and eliminate purchasers 
and thus decrease the value of goodwil}, and 
popular prices will attract and retain satisfied 
customers and thus increase the value of this 
recognized asset. 


If a manufacturer may sell its commodity to 
a retailer and part with title thereto for a 
full price and yet retain an interest therein to 
be protected by legislation, that right still ex- 
ists after the article finally reaches the ultimate 
purchaser. If it exists the mere sale by the 
retailer could not destroy it, and to say that 
the manufacturer still has a property interest 
in the hat that I wear because it was sold under, 
and has printed therein, the name ‘‘Dobbs,’’ or 
to conclude that the tailor possesses a property 
interest is my suit.of clothes because there is 
a label attached to the inside pocket requires 
a process of reasoning I am unable to follow. 


Even when a commodity is sold under patent 
or copyright—and the act under consideration 
does not require that the trade-mark, label or 
name shall be patented or copyrighted—the pat- 
entee or copyright owner parts with its statu- 
tory protection under the Federal Law. A 
patentee cannot by virtue of his statutory mo- 
nopoly impose conditions as to the resale price 
so as to render one who fails to observe them a 
contributory infringer of the patent. Cases 
cited in notes, 7 A. L. R. 477. After the right 
of the sale has been once exercised and the 
patentee receives his price, the article passes 
beyond the limits of the monopoly and, in con- 
sidering the validity of the contractural re- 
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straint at a price at which the article is to be 
resold, either at common law or under an anti- 
trust act, the case is to be considered as if 
there were no patent. Cases cited in notes 7 
AS Liskten4d 7 he same rule applies to copy- 
right protection; Bobbs-Merrill Co. v. Strauss, 
210 U. S. 339, 52 L. Ed. 1086, and to trade- 
marked goods;. Ingersoll v. McColl, 204 F. 147, 
and other cases cited in note, 6 A. L. R. 482; 
and to goods made by secret process; Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 373, 
55 L. Ed. 502. Certainly the manufacturer or 
distributor has no greater right in merchandise 
sold under trade-mark, label or name than it 
would have in merchandise which was patented 
or copyrighted or sold under registered trade- 
mark. 

It is true that there has been a recent change 
in the trend of legislation, which, due to the 
reluctance of the courts to invalidate legisla- 
tive enactments, has brought about a shift in 
the line of decisions on subjects such as the 
one under consideration. However, this new 
trend tends to, and will, if followed, lead to 
the inevitable curtailment and eventual destruc- 
tion of fundamenta! rights of person and prop- 
erty guaranteed by the Constitution. Statutes 
such as this give evidence of the ability of or- 
ganized minorities to procure legislation for 
their own advantage and enrichment at the ex- 
pense of the unorganized purchasing masses. 
They have brought about a new “orientation” 
from the principle of individual liberty to the 
idea of regimentation and strict control of com- 
merce and property. Here a manufacturer or 
distributor and one retailer is granted authority 
to fix, by contract, the price at which a com- 
modity shall be sold by all other retailers with- 
out regard to local conditions, overhead expenses 
or other circumstance. The many must yield 
to the will of the few to the end that the few 
may make a larger profit and be enriched there- 
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by. As I have heretofore stated, such legisla- 
tion, in my opinion, violates the express terms 
of our Constitution. 

Cases cited and relied on in the majority 
opinion are distinguishable. 

The Dearborn and other U. S. Supreme Court 
cases deal only with Federal questions. In Maz 
Factor & Co. v. Kunsman the defendant had 
surreptitiously acquired the commodities of the 
plaintiff and was selling them at greatly re- 
duced prices, frequently below cost. In Mills 
Co. v. Swanson language similar to the terms 
of Section 6 of our Act was not involved or 
discussed. Similar differences, if space would 
permit, could be pointed out as to the other 
cases cited. 

If, however, the constitutionality of the Act 
be conceded in every respect, it, in my opinion, 
does not apply to or authorize price-fixing con- 
tracts concerning the commodities listed in class 
2. It is expressly stipulated that: ‘‘Products 
falling within this class are those which are 
marketed exclusively by the plaintiff under pat- 
ent owned or controlled by the plaintiff or 
under which plaintiff has been granted an ex- 
clusive license.’’ The statute authorizes con- 
tracts in respect to a commodity which is ‘‘in 
free and open competition with commodities of 
the same general class produced or distributed 
by others.’’ Products in class II are not sold 
in competition with such designated commod- 
ities. To hold that they fall within the pro- 
visions of the statute is to say that the exclusive 
manufacturer of a product may fix the retail 
sale price thereof upon the theory that when 
sold by one retailer, it is in competition with 
the same product sold by another retailer. This 
does not seem to me to be within the intent 
or purpose of the statute. 


For the reasons stated I am of the opinion 
that the judgment below should be affirmed. 
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United States District Court, Southern District of New York. Entered July 17, 1939. 


Anti-Trust Laws.—Under the terms of a consent decree a labor organization and 
all persons acting on its behalf are permanently enjoined from restraining interstate 
commerce in violation of the Sherman Anti-Trust Act through the use of force, threats, 
violence, or injury to the operators and trucks of a motor vehicle carrier. 


Final Decree 


The United States of America having 
filed its petition herein on the 17th day of 
July, 1939, and each of the defendants hav- 
ing duly appeared by their respective counsel 
and filed their answer herein; and having 
consented to the entry of this decree, with- 
out contest and before such consent nor 
this decree shall be considered an admission 
or adjudication that any of said defendants 
(except defendants Campbell and Furey) 
have violated any statute; and the United 
States by its counsel having consented to 
the entry of this decree and to each and 
every provision thereof, and having moved 
the court for this injunction. 
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WHEREFORE, IT IS ORDERED, AD- 
JUDGED AND DECREED as follows: 


I. That the Court has jurisdiction of the 
subject matter hereof and of all persons 
and parties hereto and that the petition 
states a cause of action against the defend- 
ants under the Act of Congress of July 2, 
1890, commonly known as the Sherman 
Anti-Trust Act. 


II. That the defendants and each and all 
of them and each and all of their respective 
officers, representatives, delegates, members, 
agents, servants, employees and all persons 
acting or claiming to act on behalf of the 
defendants or any of them be and they hereby 
are perpetually enjoined and restrained: 
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1, From carrying out or continuing to 
carry out, directly or indirectly, expressly 
or impliedly, the combination and con- 
spiracy to restrain interstate trade and 
commerce alleged and described in the 
petition herein through the use of any one 
or more of the following means, to wit: 


(a) Threatening physicial violence against 
shippers or persons, firms or corporations 
Owning, operating or controlling over-the- 
road motor trucks, or their respective 
employees; 

(b) Forcibly detaining or damaging or 
threatening forcibly to detain or damage 
over-the-road motor trucks engaged in con- 
veying merchandise from shippers to con- 
signees or others; or forcibly detaining or 
damaging or threatening forcibly to detain 
or damage the merchandise contained in 
such trucks; 

(c) Assaulting operators of over-the-road 
motor trucks or their helpers; 

(d) Forcibly preventing or obstructing 
deliveries of merchandise to consignees and 
pick-ups of merchandise for the return trips 
of over-the-road motor trucks; 

(e) Any means similar to the foregoing 
which involve the use of force, violence or 
threats thereof. 

2. From interfering, by any of the means 
described in sub-paragraphs (a) to (e) in- 
clusive, of Paragraph 1, with the interstate 
trade and commerce described in the peti- 
tion herein, in accordance with, or pursuant 
to any understanding or agreement between 
any of them; 

(a) To prevent, hinder or restrain the 
operators of over-the-road motor trucks or 
their helpers from delivering merchandise 
to the places of business of the consignee 
to whom it has been shipped within the 
State of New York or from picking up 
merchandise within the State of New York 
for the return trip of said trucks, or from 
transporting or delivering the same to the 
consignees thereof in states other than the 
State of New York; 

(b) To coerce or to compel the operators 
of over-the-road motor trucks or their 
helpers to conduct said trucks to terminals 
owned, operated or controlled by said ship- 
pers or operators or any of them or else- 
where within the State of New York and 
there to transfer, turn over and deliver said 
trucks or the merchandise contained therein 
to members of the defendant Union and to 
permit said members of defendant Union 
exclusively thereafter to conduct said trucks 
or the merchandise contained therein to the 
places of business of the various consignees 
to whom it had been shipped within the 
State of New York and in other respects 
to complete the transportation and delivery 
of said merchandise, and to pick up mer- 
chandise within the State of New York, for 


the return trips of said trucks and to con- 
duct said’ trucks and the merchandise con- 
tained therein back to said terminals within 
the State of New York. 

3. From coercing or compelling, by 
any of the means described in sub-para- 
graphs (a) to (e) inclusive, of Paragraph 1, 
any person, firm or corporation operating 
or controlling over-the-road motor trucks 
to employ any member or members of the 
defendant Union. 

4. From coercing or compelling, by any 
of the means described in sub-paragraphs 
(a) to (e) inclusive of Paragraph 1, any 
persons, firms or corporations, or their 
respective representatives, to continue in 
effect agreements or understandings with 
the defendant Union or its representatives. 

5. From coercing or compelling, by any 
of the means described in sub-paragraphs 
(a) to (e) inclusive, of Paragraph 1, any 
persons, firms, or corporations, or their 
respective representatives, to pay money 
to the defendant Union or to any of its 
officers, representatives, delegates, members, 
agents, servants, or employees. 

6. From interfering with, impeding, 
hindering or restraining, by any means 
whatever, the entrance into New York City 
of over-the-road motor trucks, or the trans- 
porting of such trucks to the terminal or 
first place of consignment in New York 
City, or the unloading of merchandise from 
such trucks at such terminal or first place 
of consignment; provided, however, that 
the defendant Union may use lawful and 
peaceful means to secure or enforce general 
labor agreements or arrangements with 
owners, lessees, or operators of over-the- 
road motor trucks for the employment of 
members of the defendant Union or of an 
affliated labor union, or to give otherwise 
lawful support to the lawful activities of 
other labor unions. 

7. From aiding, abetting, inducing or 
assisting, individually or collectively, others 
to do any of the things which the defend- 
ants are herein restrained from doing. 

III. That this decree shall not be con- 
strued to prohibit the defendants, their 
officers, representatives, delegates, members, 
agents, servants or employees, singly or in 
concert, from doing or performing: 

(a) any or all of the acts described in 
sub-divisions (a) to (i) inclusive, of Sec- 
tion 104, chapter 6, Title 29 of the United 
States Code (said chapter containing the 
act commonly known as the “Norris-La 
Guardia Anti-Injunction Act’); or (b) any 
or all of the acts declared to be lawful in 
Section 52 of Chapter 5, Title 29, of the 
United States Code (being Section 20 of 
the Act commonly known as the “Clayton 
Act”); or (c) from seeking, securing, enter- 
ing into or uSing lawful means to enforce 
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lawful agreements or arrangeménts with 
owners, lessees, or operators of over-the- 
road motor trucks or other motor trucks 
covering wages, hours and working condi- 
tions, or from lawfully seeking to bargain 
collectively or from lawfully bargaining 
collectively for employees, or from law- 
fully and peacefully picketing, lawfully 
striking or lawfully refusing to work; or 
(d) from otherwise lawfully seeking to 
attain or carry out the legitimate and 
proper purposes and functions of a labor 
union, provided, however, that nothing con- 
tained herein shall be construed to author- 
ize any practice that would be unlawful but 
for the entry of this decree. 

IV. That jurisdiction of this cause is re- 
tained for the purpose of enforcing or 
modifying this decree and for the purpose 
of granting such additional or supplemental 
relief as may hereafter appear necessary or 
appropriate. 

V. That for the purpose of securing 
compliance with this decree, authorized 
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representatives of the Department of Justice 
shall, at the request of the Attorney Gen- 
eral, or an Assistant Attorney General, be 
permitted access, within the office hours of 
defendant Union, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendant Union, relating 
to any of the matters contained in this 
decree; and, any authorized representatives 
of the Department of Justice shall, subject 
to the reasonable convenience of defendant 
Union, be permitted to interview officers, 
employees or members of defendant Union 
with interference, restraint or limitation by 
defendant Union; and defendant Union, on 
the written request of the Attorney General 
shall submit such reports with respect to 
any of the matters contained in this decree 
as may from time to time be necessary for 
the proper enforcement of this decree. 

VI. It is further ordered and decreed 
that plaintiff have and recover from the 
defendant Union its costs herein. 


[1 55,245] Capon Water Company, Capon Springs Mineral Water, Inc., Louis L. 


Austin v. Federal Trade Commission. 


United States Circuit Court of Appeals, Third Circuit. 


Filed October 9, 1939. 


On petition for review from the order of Federal Trade Commission. 


Enforcement of an order of the Federal Trade Commission limiting testimonials 
included in mineral water advertisements to statements by medical experts of the bottler, 
and prohibiting representations as to the varied curative powers of the product is granted 
where the curative value is a matter of dispute. 


Joseph W. Henderson, Philadelphia, Pennsylvania; Phillip W. Austin, Washington, 


D. C.; Attorneys for Petitioners. 


Wm.. T. Kelley, Washington, D. C.; Attorney for Respondent. 
Before Marts, Clark and Brppie, Circuit Judges. 
Affrming the order of the Federal Trade Commission issued January 20, 1938, Com- 


plaint No. 2736. 


[Prior Proceeding] 


CLarK, C. J. This is the second visit of 
this particular mineral water to this court. 
Although that fact seems to have been 
ignored by all counsel, a search of the 
Federal Digest, under appropriate headings, 
revealed it. In 1930 the United States 
libeled “94 Dozen, More or Less, Half- 
Gallon Bottles Capon Springs Water” then 
claimed by Capon Water Company, the pre- 
decessor in title of the present petitioner. 
On representation of different counsel the 
learned district judge was persuaded to dis- 
muss the libel, U. S. v. 94 Dozen, More or 
Less, Half-Gallon Bottles Capon Springs 
Water, 48 F. (2d) 378. The United States 
appealed but for some reason not disclosed 
did not bring up the three hundred and 
seventy-eight pages of testimony and our 
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court accordingly sustained the dismissal, 
U.S. v. 94 Dozen, More or Less, Half-Gallon 
Bottles Capon Springs Water (Capon Water 
Co., claimant), 51 F. (2d) 913. We have ex- 
amined that testimony, a public record, and 
we must say that we think it is more satis- 
factory than that now before us. 


[Therapeutic Value in Dispute] 


We are sustaining the particular order 
of the Commission solely because of its 
limited scope. We are not constrained to 
and therefore do not pass upon the wider 
controversy implicit in the subject. The 
dispute over balneal therapeutics has raged 
in the medical profession and inevitably, 


therefore, in the courts, ever since the 
Romans began “taking the waters”, 
Valentiner, Handbuch d. Balneotherapie; 


Dictionnaire des eaux muinerales, by MM. 
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Durand-Fardel; I. Burney Yeo, The Thera- 
peutics of Mineral Springs; W. E. Fitch, 
Mineral Waters of the United States and 
American Spas, the author, a witness in the 
Principal case. As we understand, it still 
rages and should, we think, be legally, at 
least, put to rest by a properly prepared 
case. Because if these so-called mineral 
waters are not of any independent thera- 
peutic value, the public should be protected 
against assertions otherwise. If, on the 
other hand, they do possess. separate 
curative properties, their use and so their 
advertising should be encouraged. 


[Judicial Precedents] 


The effect of the battle on the judicial 
laity is well illustrated in three opinions 
not cited but examined by us. The first 
is that of U. S. v. Ninety-four Dozen Bottles 
C. S. Water, supra, the second that of a dis- 
tinguished Vice Chancellor of New Jersey, 
Bear Lithia Springs Co. v. Great Bear Spring 
Co., 71 A. 383, and the third by a Justice 
of the Supreme Court of the District of 
Columbia. It will be noticed that in the 
second case one litigant complains of the 
lack of chemical analysis. We mention that 
because in the case at bar, the criticism is 
of reliance on such analysis and neglect 
of clinical experience. One can’t please 
everybody. Our own associate in the 
Federal Judiciary expressed this opinion: 


‘Some of the literature put out by the claim- 
ants may be characterized as not only: florid, but 
is almost laughable in its over statements. Every 
one has heard, however, of extravagant claims 
made by the advocates of a liberal use of ordi- 
nary drinking water. This is epitomized in the 
slogan ‘flood your kidneys.’ This has no ref- 
erence to any particular drinking water, but 
applies to any water. All the extravagant claims 
made for drinking Capon Springs water are 
made for the liberal use of any drinking water. 
There is no reason to doubt that those who 
advocate the liberal use of drinking water 
honestly believe the practice to be beneficial. We 
are not prepared to make anv finding that it is 
not, and we are far from finding that all the 
benefits claimed will be conferred. The point 
we have in mind to make is that the act of 
Congress does not interdict any one from ad- 
vocating the liberal use of drinking water nor 
from enforcing the advocacy of it by extravagant 
predictions of the benefits which will follow. 
If this can be done in the case of water as 
water, we do not see how the claimants can be 
interdicted from saying the. same thing about 
Capon Springs water.’’ U. S. v. Ninety-four 
Dozen Bottles C. S. Water, 48 F. (2d) 378, 
380-381. 


The learned New Jersey equity judge, on 
the other hand, had these views: 

‘‘s * * The evidence shows, beyond doubt, that 
as long ago as 1893 the complainant’s circular 
advertisements and all letterheads used by it 
contained the following representations referring 
to Bear Lithia Water: ‘Nature’s own remedy. 
Cures kidney and bladder troubles, uric acid, 


gout and rheumatism, phosphoric deposits, in- 
flammation of the bladder, dropsical affections, 
brick dust deposits, gravel, and all forms of 
dyspepsia.’ 
* * * * * * 
“The complainant produced some witnesses as 
experts who had no experience in the use of the 
water, but their testimony proves nothing 
beyond the claim that from a chemical stand- 
point the analysis was not inconsistent with the 
possibility that the water might have a beneficial 
effect upon the diseases it was claimed it would 
cure. One of the witnesses gave it as his opinion 
that ‘its mineralization does not preclude its 
being of medicinal value,’ and that the pos- 
sibility would be enhanced if there was present 


a recently discovered agent, which he described 
as ‘radio activity,’ but there was no evidence 
that ‘radio activity’ was present in the water. 
The testimony of these experts as a display of 
learning is very interesting, but does not meet 
the question at issue, for none of the experts 
or physicians called by either side pretend that 
this water would cure any of the diseases named, 
except Dr. Smith, who did say that acute 
rheumatism, resulting from a gouty affection, 
might be cured by the use of a proper remedy, 
and that such a result might be reasonably ex- 
pected from the use of this water, but that it 
would cure rheumatism generally he did not 
assert. 

“The credulity of a court cannot be expected 
to extend beyond a reasonable limit, and when 
testimony is given which is opposed to common 
knowledge and the experience of mankind, as 
well as reliable medical evidence hypothetical 
testimony which seeks to lead to a contrary 
result must be rejected as of no value. It is 
testimony, but not evidence. That this water 
will not cure the ills it is promised by the 
complainant that it will is in accord with the 
evidence in this cause and with common sense. 
There may have been isolated cases where the 
user supposed his recovery was aided, or per- 
haps produced, by the use of this water, for 
conditions may have existed in some cases which 
made it appear to the person benefited that it 
was the result of the use of this water, but that 
is the case with every quack medicine, as the 
numerous testimonials obtainable and published 
in such cases testify, but that this water will 
cure all the human ills it is advertised to do no 
sane person can for a moment beliéve.’’ Bear 
Lithia Springs Co. v. Great Bear Spring Co., 
71 A. 383, 386-387. 


So, also, this tribute from the District of 
Columbia: 

‘““‘For a person to obtain a therapeutic dose 
of lithium by drinking Buffalo Lithia Water he 
would have to drink from one hundred and fifty 
thousand to two hundred and twenty-five thou- 
sand gallons of water per day. It was further 
testified, without contradiction, that Potomac 
River water contains five times as much lithium 
per gallon as the water in controversy.’ ’’ Judge 
Gould, U. 8S. v. Buffalo Lithia Springs Water, 
Oramn. Nostrums and Quackery, p. 466. 


[Scope of Order] 


The Commission’s order is surely the 
most gentle exercise of its power extant. 
It at most compelled the petitioners to cut 
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their advertisements.to the testimony of 
their own physician experts. They were 
ordered to cease and desist from “repre- 
senting directly or by implication that the 
use of said water alone either externally or 
internally will cure’ 52 named diseases 
ranging from nephritis to chronic pneu- 
monia (whatever that is) and from poison 
ivy to sterility. 


[Advertising Matter] 


Petitioners’ advertising consisted in the 
main of a pamphlet or should we say 
brochure, which contained first, a touching 


account of the lowly redskins’ interest in 
their Cacapaon (healing) waters;.second, a 
suggestion that they are responsible for the 
vigor which enabled the Father of his 
country to assume that role; and third, both 
a summary of and quotations from the 
opinions of a series of physicians anent the 
therapeutic properties of the ‘Capon 
(Anglicized) Springs. These last begin in 
1870 and extend to the present. They vary 
in intensity of praise from the mild “ap- 
plicable’ of Dr. William PR. McGuire, 
former President of the Medical Society of 
Virginia, to the violent “cures almost every- 
thing” of Dr. R. A. F. Penrose, former 
Professor at the University of Pennsylvania. 


The present order of the Commission 
seems to us both inconsistent with what 
we know of their previous practice and 
open to the criticism we expressed in our 
recently filed opinion, Belmont Laboratories 
v. Federal Trade Commission, 103 F. (2d) 
538. That comment referred to the fallacy 
of attempting to draw a “fine line” between 
remedy and cure. The present order seems 
to us to attempt an even more attentuated 
distinction. - Under it, a bed manufacturer 
might advertise his products for the “cure” 
of pneumonia as long as he did not exclude 
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the use of sulfapyridine. As the error is 
on the side of leniency petitioners should 
be pleased, not piqued. 


[Jurisdiction of Review Court] 


Although this may be our feeling about 
the order we are affirming, there does not 
seem to be anything we can do about it. 
Our function is, of course, not nisi prius, 
and although not strictly appellate is con- 
fined by the statute to the enforcement of 
or refusal to enforce the Federal Trade 
Commission’s orders. In the latter aspect, 
as the greater includes the lesser, we may 
modify. We cannot, however, sponte sua’ 
do what we have not been asked to do. 


[Refund Guaranty Effective] 


Even~-had this not been so, we should 
have preferred a different record. The 
Commission’s experts seemed rather inex- 
perienced in the particular branch and 
talked a good deal about Potomac River 
water. Petitioners’ physicians, on the other 
hand, appeared to gather some of their 
clinical experience of Capon Springs Water 
from trying it on their dogs, Record p. 561, 
and wives, Record p. 546. For the future, 
if there is to be a future, we might call 
attention to one fact and one point of law. 
The chemical analysis of the water offered, 
and although criticized not rebutted, is sub- 
stantially that of the encyclopedia Britan- 
nica’s typical analysis of Mineral Waters, 
Vol. 15, 14th Ed., p. 530.7. We do not be-, 
lieve that the money back guarantee has 
any bearing on the legal philosophy of the 
statute. Our bodies and not our pocket- 
books are being protected. To restore the 
cash is not to restore the health. 


[Conclusion] 


_ The order of the Federal Trade Commis- 
sion is affirmed. 


{] 55,246] Opinion of Attorney General of Idaho. 
Addressed to Hatry Benoit, Attorney, Fred L. Viel, Grocery Association, and The 


Morrow Retail Stores. June 15, 1939. 


Differences in cost price to large and small retail dealers permit variations in the 
bona fide resale price required under the Idaho Unfair Sales Act of 1939 and under- 
selling by large dealers constitutes no violation of the statute where the retail sales are 
made at the required mark-up from “cost” price. 


Gentlemen: 


Re: Chapter 209, 1939 Session Laws, p. 
427 (Unfair Sales Act). 


[Statement of Questions] 
This office has received several inquiries 


1See also, Bell, Climatology and Mineral 
Waters of the United States, p. 145; The Prop- 
aganda for Reform in Proprietary Medicines, 
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relative to the Unfair Sales Act passed by 
the recent legislature, some of which in- 
quiries are overlapping. Therefore, we will 
attempt to answer all the questions pro- 
pounded briefly set forth as follows: 

May out of state wholesaler be com- 


Vol. 2, p. 160; Blumgarten, Textbook of Materia 
Medica and Therapeutics, sub nomine, Saline 
Purgatives, p. 218. 
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pelled to make the same prices as a resi- 
dent wholesaler, or, if not, may the resident 
wholesaler meet his prices? 

2. What minimum price must a retailer 
sell for? 

3. Does the act affect drop shipments 
from out of the state? 

4. Does the act apply to vegetables? 

5. Ifa retailer buys direct from a manu- 
facturer at 2% less than ordinarily, is he 
allowed to sell 2% cheaper? 

6. What is the meaning of section 3 
(subsection f), wherein it is provided “and 
purchases made by retailers and whole- 
salers at prices which cannot be justified 
by prevailing market conditions within this 
state shall not be used in determining cost 
to the retailer, and cost to the wholesaler”? 


[Interstate Competition] 


OPINION: In answer to question No. 
1, section 3, subsection (b) paragraphs 1, 
2 and 3 provide as follows: 


‘*(b) When used in this Act, the term ‘cost to 
the wholesaler’ shall mean the invoice cost of 
the merchandise to the wholesaler, or the re- 
placement cost of the merchandise to the whole- 
saler, whichever is lower; less all trade discounts 
except customary discounts for cash; to which 
shall be added 

(1) freight charges, not otherwise included in 
the invoice cost or the replacement cost of the 
merchandise as herein set forth, and 

(2) cartage to the retail outlet in the absence 
of proof of a lesser cost, shall be deemed to be 
three-fourths (34) of one per cent of the cost to 
the wholesaler as herein set forth after adding 
thereto freight charges but before adding 
thereto cartage and markup and 

(3) a markup to cover a proportionate cost of 
doing business which markup in the absence of 
proof of a lesser cost, shall be two (2%) per cent 
of the cost to the wholesaler as herein set forth 
after adding thereto freight charges and cartage 
but before adding thereto the markup.”’ 


From the above cited provisions, it is 
obvious that the regulation reaches only 
resident wholesalers who must sell for cost 
as defined in the act less 10% trade discount 
but with a 2% markup, and therefore a 
resident wholesaler cannot meet the prices 
of an out of state wholesaler if his only 
protection in this connection is the act 
effective in this state. However, I will 
hereinafter discuss the relationship between 
the act of Idaho and the act of any other 
state wherein a wholesaler from that state 
ships into Idaho. 


[Minimum Resale Price] 


Answering question No. 2, it is provided 
in section 3, subsec. (2) as follows: 


“Subsection (a). When used in this Act, the 
term ‘cost to the retailer’ shall mean the invoice 
cost of the merchandise to the retailer, or the 
replacement cost of the merchandise to the re- 


tailer, whichever is lower; less all trade dis- 
counts except customary discounts for cash; to 
which shall be added 

(1) freight charges not otherwise included in 
the invoice cost or the replacement cost of the 
merchandise as herein set forth, and 

(2) cartage to the retail outlet if done or paid 
for by the retailer, which cartage cost, in the 
absence of proof of a lesser cost, shall be deemed 
to be three-fourths (34) of one per cent of the 
cost to the retailer or herein defined after adding 
thereto freight charges but before adding there- 
to cartage and markup, and 

(3) a markup to cover a proportionate part of 
the cost of doing business, which markup, in 
the absence of proof of a lesser cost, shall be 
six (6%) per cent of the cost to the retailer as 
herein set forth after adding thereto freight 
charges and cartage but before adding thereto a 
markup.”’ 


Thus the minimum price a retailer must 
sell for would be a 6% markup over his 
cost as defined in the act. 


[Drop Shipments] 


Answering question No. 3, it is to be 
noted that drop shipments go directly from 
the out of state wholesaler to the retailer 
upon an order of the resident jobber of 
wholesaler usually who never handles any 
part of the shipment although the out of 
state shipper bills the resident wholesaler 
or jobber, who in turn carries the credit 
of the retailer, yet under the terms of the 
act, and particularly section 3, subsec. (h) 
defining sales at wholesale, and subsection 
(j) defining a “wholesaler”, I am of the 
opinion that the act does not adequately 
protect one within the state against drop 
shipments from without the state, no pro- 
vision therefor being made in the act. 


[Vegetables Subject to Act] 


Answering question No. 4, the act be- 
came effective on the 8th day of May, 1939, 
and covers any “items of merchandise” 
(secs. 4 and 5) which includes vegetables. 


[Purchase below Wholesale Price] 


Answering question No. 5, if the retailer 
buys directly from a manufacturer at 2% 
less than ordinary, he must, under the pro- 
visions of the act, sell at a price 6% above 
the cost to him which, of course, would 
alow him to sell 2% cheaper than a com- 
petitor. 


[Cost Price] 


Answering question No 6, this matter 
presents a question of first impression in 
Idaho, but an examination of section 3 sub- 
section (f) indicates that it is obvious, as 
provided therein, that the cost price must 
be a bona fide cost price. However, as to 
the proper interpretation of subsection (f) 


1 55,246 


732 


.. Court Decisions 


Idaho Attorney General’s Opimon 


it is perhaps proper to say that it may re- 
quire a judicial determination in our own 
courts before a satisfactory solution may be 
had. However, one court in another state 
has spoken on this matter. 


[Foreign Interpretation] 


In the case of Rust v. Griggs, 1938 Tenn., 
113 S. W. 2d 733, it was held that an un- 
lawful burden on interstate commerce is 
not imposed by a statute prohibiting sales 
below cost, and providing that cost to the 
retailer and cost to the wholesaler must be 
bona fide costs, and that sales to retailers 
and wholesalers at prices which cannot be 
justified by existing market conditions 
“Within this state’ shall not be used as a 
basis for computing costs with respect to 
sales by retailers and wholesalers. Answer- 
ing a contention that the retailer or whole- 
saler was denied the right to use invoice 
cost on goods purchased in another state 
on a market lower than that existing in 
Tennessee as a basis for his selling price, 
even though a fair profit could thereby be 
made, the court said: 


“Market conditions in the subsection just 
quoted refer to conditions upon which the whole- 
saler and the retailer in this state can purchase 


goods. The subsections deal with cost to the 
retailer and cost to the wholesaler. Marketing 
includes buying as well as selling. The lan- 


guage quoted is no attempt at regulation of the 
sale of goods in Tennessee by the retailer or 
by the wholesaler. The language quoted merely 
means that in computing his cost or purchsae 
price the local merchant cannot use as a basis 
some exceptional sale price made to him, either 
in this or another state, not justified by market 
conditions.’’ 


In this particular case the complaint 
charges that the defendant sold fruit jars 
for less than they cost him, and sold sugar 
for less than cost and cost of distribution; 
it appears that the poster advertising the 
sugar and jars also advertised many other 
articles for sale, and that the defendant was 
taking a loss on the two loss leaders, 
namely, sugar and jars, and on the other 
articles some were advertised and sold at 
market prices and some at prices above 
market prices; the defendant was enjoined 
from so violating the act. 


[Comparison of Statutes] 


One of the errors assigned in the case 
is that the statute, as heretofore explained, 
was a burden on interstate commerce, and 
that the retailer or wholesaler was denied 
the right to use invoice cost on goods pur- 
chased in another state on a market lower 
than that existing in Tennessee as a basis 
for his selling price, even though a fair 
profit could thereby be made. Such argu- 
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ment was founded on section 1 subsection 
(c) of the Tennessee Act, which is quite 
similar to section 3 subsection (f) of our 
statute, and for the purpose of permitting 
you to draw your comparison between the 
two sections, they are hereinbelow set forth 
as follows: 


“Section 1 (subsection c). (TENNESSEE) 
The term ‘cost’ to the retailer and ‘cost’ to the 
wholesaler must be bona fide costs, and sales to 
retailers and wholesalers at prices which can- 
not be justified by existing market conditions 
within this state shall not be used as a basis 
for computing costs with respect to sales by 
retailers and wholesalers.”’ 

“Section 3 (subsection f). (IDAHO) ‘The 
terms ‘cost to the retailer’ and ‘cost to the 
wholesaler’ as defined in subsections (a) and 
(b) of this section shall mean bona fide costs; 
and purchases made by retailers and whole- 
salers at -prices which’ cannot be justified by 
prevailing market conditions within this state 
shall not be used in determining cost to the 
retailer, and cost to the wholesaler.”’ 


In the Tennessee case the court said: 


“Market conditions in the subsection just 
quoted refer to conditions upon which the whole- 
saler and retailer in this state can purchase 
goods. The subsection deals with cost to the 
retailer and cost to the wholesaler. Marketing 
includes buying as well as selling. The lan- 
guage quoted is no attempt at regulation of the 
sale of goods in Tennessee by the retailer or 
by the wholesaler. The language quoted merely 
means that in computing his cost or purchase 
price the local merchant cannot use as a basis 
some exceptional sale price made to him, either 
in this state or another state, not justified by 
market conditions.’’ 


The court further said: 


“In consideration of this statute we may first 
observe that it is not a price fixing law.’”’ 


[Legislative History] 


Similar “selling below cost” acts have 
been enacted by at least eighteen states, 
which are: Arizona, Arkansas, California, 
Colorado, Kentucky, Maryland, Massa- 
chusetts, Minnesota, Montana, Nebraska, 
New Jersey, Oregon, Pennsylvania, South 
Carolina, Tennessee, Utah, Virginia and 
Wyoming. While a few states have passed 
laws of a similar nature but limited to par- 
ticular businesses such as retail drug store, 
bakeries and petroleum industries, a very 
clear cut exhaustive collation of authorities 
will be found in 118 A. L. R. 506. 

In the case of People v. Kahn (Calif.) 50 
Pac. 2d 596, the Tennessee case was cited 
with approval and it was also cited with 
approval in the case of Wholesale Tobacco 
Dealers v. National Candy Co. (Calif.) 82 
Pac. 2d 3. In the Wholesale Tobacco case 
the court made the following statements 
in the syllabus: 
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[Constitutionality of Foreign Acts| 


“25. The provisions of the Unfair Practices 
Act as amended in 1935 prohibiting the sale of 
commodities below cost as defined in the act for 
the purpose of injuring competitors and destroy- 
ing competition is not unconstitutional on 
ground that lack of, uniformity arising because 
of ability of large chain and department stores 
to buy for less than smaller merchants defeated 
purpose of act to prevent monopoly, since 
whether provision of statute was reasonably 
adapted to effectuate object thereof dealt with 
reasonably debatable economic problem, and 
hence was for Legislature. Gen. Laws Suvp 
1935, Act 8781, sec. 35 Const. art. 1, sec. 11.’ 

“27. The provision of the Unfair Practices 
Act as amended in 1935 prohibiting the sale of 
the commodities below cost as defined in the 
act for purpose of injuring competitors and 
destroying competition is not unconstitutional 
as discriminatory in operation because of 
disparity in amount of costs at which commodi- 
ties are obtainable by large and small dealers 
since discrimination, if any, is in result and 
not in the operation of the statute and especially 
in view of exemption from operation of statute 
of endeavor in good faith to meet prices of 
competitors. Gen. Laws Supp. 1935, Act. 8781, 
sec. 3; Const. art. 1, sec. 11.”’ 


In the case of State v. Langley (Wyo.), %&4 
Pac. 2d. 767, several of the features of 
similar acts in other states were exhaustive- 
ly discussed and sustained, and the court 
on page 778 made this pertinent statement: 


“Nor can we say that they are inappropriate. 
The court in Balzer v. Caler, supra, thought 
that the statute in question tends to encourage 
monopolies and destroy competition rather than 
the contrary, on account of the fact that large 
industrial concerns can at all times undersell 
merchants with limited capital. We do not think 
that the legislature was compelled to accept 
that view as conclusive. The court in that case 
considered merely the question of prices. It 
overlooked the factor of good will. The inde- 
pendent, or any other, merchant may be able 
to maintain himself on account of such good 
will, notwithstanding the fact that others under- 
sell him to some extent, provided they do not 
undersell him too much. See further on this 
subject Wholesale Tobacco Dealers v. National 
Candy Co., supra.’’ 


In many of the cases found in 118 
A. L. R., the defendant evidently pleaded 
guilty, or if suit was one for injunctive re- 
lief he filed a demurrer, and in either event 
only constitutional questions were raised, 
and such, of course, obviated the necessity 
of passing on the merits of many condi- 
tions, urging that the particular acts lacked 
certainty in arriving at cost. See also 
Hammond v. Bayless Mkt. (Ariz.) not re- 
ported, Associated Merchants of Montana v. 
Oremsher, 86 Pac. (2) 1031. 


[Intent Not Determinative] 


In connection with the matter of drop 
shipments from out of state directly to the 


retailer, perhaps many difficult and in- 
equitable situations may develop. How- 
ever, there is some protection in this 
direction by virtue of the fact that all the 
states surrounding Idaho, with the excep- 
tion of Washington and Nevada, have a 
similar law which, of course, would be a 
check upon the wholesalers within those 
respective states to sell at a price less than 
is provided by the particular state law. 
However, time only will permit us to prop- 
erly evaluate the benefit of similar laws in 
adjoining states. It is common knowledge 
that larger industries with unlimited capital 
are able to purchase commodities on the 
open market at wholesale for much less than 
they can generally be purchased by small 
independent merchants, for the reason that 
the former may procure such articles in 
greater quantities and distribute them 
among many retail stores under their man- 
agement; furthermore, large industries or 
chain store groups are able to allocate over- 
head expenses, such as advertising, among 
its numerous stores and thus the whole- 
sale cost to the larger institutions, especially 
of staple articles, is much less than the 
cost of those similar articles to a small 
merchant, yet under the act it seems ap- 
parent that the larger stores may undersell 
the small merchant without necessarily 
violating the act. Further discussing the 
subject, some state statutes contain a flat 
prohibition against sales below cost with- 
out reference to the intent of the seller in 
making such sales and irrespective of their 
effect. Idaho apparently has such a statute, 
while other statutes provide that such sales 
must be made with “wrongful intent” or 
“injurious effect.” One cannot say whether 
the courts of Idaho will read into our stat- 
ute a requirement of “wrongful intent” or 
“injurious effect.” Our act (sections 2, 4 
and 5) briefly and plainly makes it a mis- 
demeanor to sell below cost whether with 
or without “wrongful intent” or with or 
without “injurious effect,” and I have not 
studied an act in my search which is iden- 
tical to that of Idaho inthis respect. 


[Exceptions] 


Certain exceptions are noted under sec- 
tion 7 of our act, which are as follows: 

“Section 7. The provisions of this Act shall 
not apply to sales retail or sales at wholesale 

(a) where perishable merchandise must be 
sold promptly in order to forestall loss; 


(b) Where merchandise is imperfect or dam- 
aged or is being discontinued and is advertised, 
marked or sold as such; 

(c) where merchandise is sold upon the final 
liquidation of any business; 

(d) where merchandise is sold for charitable 
purposes or to relief agencies; 

(e) where merchandise is sold on contract to 
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departments of the government or governmental 
agencies; 

(f) where merchandise is sold by any officer 
acting under the order or direction of any 
court.”’ 


These same exceptions appear in prac- 
tically every other state act I have ex- 
amined, and practically all other states 
which have three other exceptions, to-wit: 

(a) Merchandise sold in meeting the 
legal price of competitors; 

(b) Isolated transactions; 


(c) Bona fide clearance sales. 


[Constitutional Effect] 

It is obvious that these additional ex- 
ceptions. under the terms of the respective 
statutes make them more easily sustainable 
if attacked. 


I have added some additional comment 
to the inquiries, as you will note, which 
was done with the thought that it might 
be helpful to those concerned. 


[7 55,247] Willie Nickelson v. Nestles Milk Produets Corporation, Inc., et al. 


United States Circuit Court of Appeals, Fifth Circuit. 


Decided November 8, 1939. 


Appeal from the United States District Court, Southern District of Alabama. 


An allegation that parties defendant in a civil proceeding under the Alabama anti- 
trust laws refused, in furtherance of an agreement in restraint of trade, to purchase 
milk offered for sale by plaintiff dairyman creates an issue of fact for submission to a jury. 


W. R. Withers, Greensboro, Alabama; J. E. Wilkinson, Jr., Selma, Alabama; Attor- 


neys for Appellant. 


Fleetwood Rice, J. Gordon Madison, Hyman Rosenfeld, Tuscaloosa, Alabama; Fred 
S. Ball, Jr., Montgomery, Alabama; Attorneys for Appellees. 


Before HutcHeson, Hotmes and McCorp, Circuit Judges. 


[Statement of Case] 


Hormes, Circuit Judge: This is an action 
for damages filed in the state court by 
appellant, Willie Nickelson, against the 
appellees, Nestles Milk Products Corpora- 
tion and Swift & Company. The case was 
removed to the federal court, a motion to 
remand overruled, and, on motion of the 
defendants in. the court below, a summary 
judgment was rendered against the plaintiff. 


[Jurisdictional Issues] 


The question of jurisdiction demands our 
first consideration: Diversity of citizenship 
sufficient to warrant removal is clear and 
conceded, but it is contended that the requi- 
site amount in controversy is_ lacking. 
Appellant seeks to recover penalties and 
damages under the anti-trust laws of Ala- 
bama. See sections 5697, 6826, 6827 (as 
amended by Acts of 1931, page 641) of the 
1923 Code of Alabama. At the time the 
petition for removal was filed, there were 
seven counts in the complaint or declara- 
tion, each claiming five hundred dollars 
against each of the defendants. or a total 
of mucn more than three thousand dollars. 


[Each Count a Separate Cause] 


The rule in Alabama is that each count 
in a.complaint is considered as the state- 
ment of a different cause of action.2 The 
case of Nashville Railway Company v. Hill, 
146 Ala. 240, relied upon by appellant, is 
clearly distinguishable. It involved the 
death of the plaintiff’s intestate, and, al- 
though there were several counts in the 
complaint, the court took the view that. 
inasmuch as the plaintiff’s intestate could 
be killed but once, each count was for the 
same cause of action, namely, the wrongful 
death of the decedent. That was a different 
case from the one before us, where the 
appellant is suing to recover penalties and 
damages accruing from alleged violations 
of the anti-trust laws, each claim being set 
forth in a separate count, there being noth- 


ing in the complaint to rebut the presump- 


tion that each count is for a separate cause 
of action, and the Alabama rule being that, 
under the pleadings, he may recover the 
total of the various amounts asked in each 
count, that total being more than three 
thousand dollars. 


1 Bryant v. Southern Railway Company, 137 
Ala, 48° 
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[Reduction of Amount Not Determinative} 


There is nothing to suggest bad faith of 
the pleader in asserting an excessive amount 
in order to confer federal jurisdiction, but 
there is basis for the argument that, in 
order to defeat it, an effort was made to 
reduce the amount in controversy after re- 
moval. If this was the purpose of the 
amended complaint, it must fail, first, be- 
cause federal jurisdiction once acquired 
cannot be defeated by reducing the amount 
below the sum originally claimed in good 
faith,” and, secondly, because the amend- 
ment does not in fact reduce the amount 
but leaves intact the original counts num-’ 
bered 1 to 7, and simply adds two addi- 
tional counts which are designated A and C. 

In ascertaining the total amount in con- 
troversy, the appellant should not complain 
if we take his viewpoint and determine the 
value to him of the rights which he in good 
faith asserted in his pleadings at the time 
the petition for removal was filed.* Since 
he sought to recover the aggregate of the 
‘amounts claimed in all counts, and might 
have done so, it is clear that the amount 
specified by the federal statute to warrant 
removal was involved and the motion to 
remand was properly overruled.‘ 


[Alleged Anti-Trust Violation] 


The appellant’s contention, as disclosed 
by the amended complaint and the aff- 
davits before the court on the motion for a 
summary judgment, is that he was engaged 
in hauling milk for himself and others in 
Hale County, Alabama; had established a 
regular trade route; had numerous custom- 
ers, whose milk he delivered; that appellees 
for a while purchased milk from both said 
customers and appellant; that said hauling 
and purchases of milk were terminated, and 


2 Kirby v. American Soda Fountain Co., 194 
U. S. 141; Cooke v. United States, 2 Wall. 218; 
Kanouse v. Martin, 15 How. 198, 208; Roberts 
v. Nelson, 8 Blatchf. 74, 20 Fed. Cas. No. 11,907; 
Mutual Life Ins. Co. of New York v. Rose, 294 
Fed. 122. 

2 Pullman Co.; et al. v. Jenkins, et al., 305 
U. S. 534; Dobie’s Federal Procedure, pp. 133 
and 152. 


further sales of milk by said customers and 
appellant were prohibited, by an unlawful 
trust, combine, agreement, and conspiracy 
entered into by and between the appellees 
in violation of the statutes of the State of 
Alabama; that thereafter appellant offered 
to sell his own milk and to deliver the milk 
of his customers to appellees which they 
and each of them refused to buy or receive 
because of said unlawful conspiracy in re- 
straint of trade; that he was thereby entirely 
prevented from hauling or selling milk to 
either of appellees, and was deprived of 
revenue from the hauling of the milk of his 
customers as well as from the sale of his 
own milk, to his great damage. 


[Existence of Issue] 


No answer to the complaint having yet 
been filed by the defendants, we shall not 
undertake to shape the issues for the par- 
ties. We simply hold that the complaint 
presents at least one issue of fact which 
should be met by an answer on the part 
of the defendants, that issue being whether 
or not the defendants refused to buy milk 
from the plaintiff in pursuance of the al- 
leged agreement entered into by them in 
restraint of trade. Number 56 of the Fed- 
eral Rules of Civil Procedure not being appli- 
cable because there was presented by the 
complaint a genuine issue as to material 
facts, we think appellant is entitled to have 
a joinder of the issues, and, when joined, is 
entitled to have such issues as may be 
raised by the pleadings submitted to a jury 


Because he was denied the right of a jury 
trial, the judgment of the court below is 
reversed, and the cause remanded for fur- 
ther proceedings not inconsistent with this 
Opinion. 

Reversed. 


4Vance v. W. A. Vandercook Co., 170 U. S. 
468, 472; Scott v. Donald, 165 U.S. 58, 89; Barry 
v. Edmonds, 116 U. S. 550; Hampton Stave Co. 
v..Gardner, 154 Fed. 805. Thompson v. Southern 
Ry. Co., 116 Fed. 890. Cf. North American, etc., 
Co. v. Morrison, 262 U. S. 262, 266 and 267; 
Howard v. Carroll, 195 Fed. 646. 
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[55,248] El Moro Cigar Company, a Corporation, v. Federal Trade Commission. 
United States Circuit Court of Appeals, Fourth Circuit. Decided November 6, 1939. 
On petition for review of an order of the Federal Trade Commission. 


Inclusion of the word “Havana” upon a domestic cigar label constitutes an unfair 
trade practice which is not remedied by a small type accurate description of the product, 
and use of the improper brand over an extended period of time vests no right in the user. 


Philip S. May (J. T. G. Crawford on brief); Attorney for Petitioner. 


Marshall Morgan, Special Attorney, and Martin A. Morrison, Assistant Chief Coun- 
sel, Federal Trade Commission (W. T. Kelley, Chief Counsel, and James W. Nichol, 
Attorney, Federal Trade Commission, on brief); Attorneys for Respondent. 


Before PARKER and Norrucort, Circuit Judges, and Dosis, District Judge. 
Affirming the order of the Federal Trade Commission (1939) FTC Complaint 


No. 2603. 


[Order of FTC] 


Norrucotr, C. J.: Petitioner seeks to 
review and to set aside or modify that 
portion of an order entered against it by 
the Federal Trade Commission on Febru- 
ary 21, 1939, relating to the use of the 
word “Havana” in describing, designating, 
or referring to cigars not made from to- 
bacco grown on the Island of Cuba and 
reading in its pertinent part as follows: 

“It is ordered that the respondent, El Moro 
Cigar Company, a corporation, its officers, rep- 
resentatives, agents,, and employees, directly 
or through any corporate or other device, in 
connection with the offering for sale, sale and 
distribution of cigars in commerce, as com- 
merce is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist 
from— 

1. Using the word ‘Havana,’ or any other 
words, terms, or picturizations indicative of 
Cuba, alone or in conjunction with any other 
word or words to describe, designate, or in 
any way refer to cigars which are not made 
from tobacco grown on the Island of Cuba. 

* * * * * * * 

It is further ordered that the respondent shall, 
within sixty days after service upon it of this 
order, file with the Commission a report in 
writing, setting forth in detail the manner and 
form in which it has complied with this order.’’ 


[Business of Petitioner] 


Petitioner is a North Carolina corpo- 
ration, engaged in manufacturing, selling 
and distributing various brands of cigars, 
with its place of business in the city of 
Greensboro, and is in competition with 
others engaged in the same business in 
various states. 


[Statement of Facts] 

In the year 1931 the petitioner acquired 
from a Pennsylvania concern the trade 
name “Havana Counts” that had been used 
since the year 1906, and began the manu- 
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facture and sale of a cigar under that label. 
On the boxes containing the cigars the 
words “Havana Counts” appeared in large 
letters and, until the year 1935, the words 
“Guaranteed Hand Made Imported and 
Domestic Stock.” In the year 1935, the 
use of these latter words was discontinued 
and words “Domestic Filler Domestic 
Wrapper” substituted. The cigars, which 
retailed at two for five cents, were in a 
wrapper with the words “Havana Counts” 
printed, on it and were packed in boxes 
containing fifty or one hundred. They 
were made in the United States entirely of 
domestic tobacco. 


[Findings of Commission] 


The Commission found that a very fine 
quality of tobacco used in the manufacture 
of cigars is grown on the Island of Cuba, 
near Havana, that the word “Havana” has 
acquired a special meaning and significance 
with manufacturers and users of cigars, 
and is understood to mean that the cigar 
to which the name is applied is made of 
tobacco that is grown on the Island of 
Cuba. 

The Commission further found that 
words “Notice: These cigars are made in 
the United States entirely and: only of 
domestic tobacco,” placed in much smaller 
type than that used in the words ‘Havana 
Counts,” did not qualify or explain the use 
of the word “Havana” so as to put a pro- 
spective purchaser upon notice, but that 
the two phrases were contradictory. 

The Commission also held that the use 
of the word “Havana” in regard to a cigar 
that contained no Cuban tobacco was false 
and misleading and an unfair trade practice 
with respect to petitioner’s competitors 
engaged in the cigar business in interstate 
commerce, within the meaning of the 
Federal Trade Commission Act passed 
September 26, 1914, (15 U.S. C. A. Sec. 41). 


Cited 1932-1939 Trade Cases 


737 


El Moro Cigar Co. v. FTC 


[Bases of Review] 


In asking that the order of the Com- 
mission directing it to cease using the 
word “Havana” in connection with a cigar 
made in the United States from domestic 
tobacco only, the petitioner contends that 
it is a fact- well known to both the trade 
and consumer that a cigar with any ap- 
preciable amount of Cuban tobacco in it 
could not be sold at retail,for two for five 
’-cents and that therefore the use of the 
word could not deceive or mislead any- 
body and was not unfair; that having pur- 
chased the brand “Havana Counts,” and 
having used it for a number of years, the 
petitioner had acquired a property interest 
by the use of the name that the Commis- 
sion had no authority to take from it; and 
that the brand in question had been used 
for more than thirty-three years and was 
acquired by the petitioner more than seven- 
teen years after the establishment of the 
Commission, which had not, in that time 
questioned the propriety of its use, and 
that therefore the use of the brand should 
not be interfered with. 

Hearings were held at which numerous 
witnesses were examined. 


[Trade Meaning of “Havana’] 


A study of the voluminous testimony 
taken shows conclusively that the word 
“Havana” has acquired a special meaning 
or significance in the cigar trade when 
applied to a cigar. It has come to mean 
that the cigar labeled with a phrase in 
which the word is used, is made, at least 
in part, from tobacco grown in Cuba. This 
being true, it necessarily follows that the 
word cannot properly be used in describ- 
ing a cigar made entirely of domestic to- 
bacco. In the case of Hensmer & Son v. 
Federal Trade Commission, decided August 
10, 1939, the Circuit Court of Appeals for 
the Third Circuit said in considering a 
similar question: 

“The difficulty of petitioner’s position lies in 
the fact that the implication of the word ‘Ha- 
vana’ is totally false. ‘The purchaser can be 
guided by either label or legend, but not by 
Doth sae 


The Third Circuit has also held to the 
same effect with regard to the word “Ha- 
vana,” in the second decision in the Bayuk 
case handed down June 26, 1939, and a 
similar holding was approved in the Sec- 
ond Circuit. (F. T. C. v. Edwin Cigar Co., 
68 Fed. (2d) 993). ant 

Webster’s New International Dictionary, 
Ed. 1934, defines “Havana” as an adjective 
meaning “of tobacco, grown in Cuba, of a 
cigar made in Cuba or from Cuban tobacco.’ 

Having acquired this meaning the use 
of the word to describe something differ- 


ent constitutes an unfair trade practice. 
F. T. C. v. Walkers. New River Mining Co., 
79 Fed. (2d) 457; Lighthouse Rug Co. v. 
F.T.C., 35 Fed. (2d) 163; F.T.C. v. Matsel 
Trading Post, Inc., 77 Fed. (2d) 163. 

Nor can the impropriety of the use of 
the word “Havana” be cured by the sen- 
tence, “These cigars are made in the United 
States entirely and only of domestic to- 
bacco,” in smaller type than is used in the 
words “Havana Counts.” F. T. C. v. Army 
and Navy Trading Co., 88 Fed. (2d) 776. 


[Laches Inap plicable] 


Long use of a misleading brand can vest 
no right in the user. As was said by Mr. 
Justice Cardoza, in F. T. C. v. Algoma 
Lumber Co., 291 U. S. 67: 

‘“« * * The Federal Trade Commission was 
not organized till 1914, its jurisdiction then as 
now confined to interstate and foreign com- 
merce. Silence up to that time is not even a 
faint token that the misapplied name had the 
approval of the industry. It may well have 
meant no more than this, that the evil was not 
great, or that there was no champion at hand 
to put an end to the abuse. Even silence there- 
after will not operate as an estoppel against 
the community at large, whatever its effect upon 
individuals asserting the infringement of pro- 
prietary interests. French Republic v. Sara- 
toga Vichy Co., 191 U. S. 427. There is no bar 
through lapse of time to a proceeding in the 
public interest to set an industry in order by 
removing the occasion for deception or mistake 
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[Public Interest] 


It cannot be successfully contended that 
the interest of the public is not involved. 
As we said in the Walkers New River 
Mining Case, supra: 

“That the public interest is involved cannot 
be doubted. It is manifestly in the interest of 
the public to prevent the continuance of an 
unfair practice which tends to deceive the pub- 
lic and divert trade from competitors.’’ 


[Conclusiveness of Findings] 


The findings of the Commission, if sup- 
ported by substantial evidence, are con- 
clusive. F. T. C. v. Walkers New River 
Mining Co., supra. F. T. C. v. Algoma Lum- 
ber Co., et al., supra. 


[Effectiveness of Order] 

It has been urged on behalf of the pe- 
titioner that, should the Commission’s order 
be enforced, a reasonable time should be 
allowed before it becomes effective, so that 
petitioner’s labels and advertising matter 
could be changed. This matter is more 
properly within the province of the Com- 
mission rather than the courts. We are 
of the opinion that we have no power to 
order any delay in the putting into effect 
of a lawful order of the Commission. 
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[Conclusion] 


The findings of fact made by the Com- 
mission are supported by the great weight 


of the evidence. The order made was a 
proper one and an order will be entered 
enforcing it. 


[55,249] Gene McCann v. New York Stock Exchange, et al. 


United States Circuit Court of Appeals, Second Circuit. 


Decided November 13, 1939. 


Appeal from the United States District Court, Southern District of New York. 


Publication of information concerning the criminal record of a business man does 
not establish a conspiracy within the federal Anti-Trust Acts on the part of the publi- 
cizer, a Better Business Bureau, and other parties where no motive is proven other than 
a purpose to rid business of unscrupulous operators. 


Gene McCann, pro se. 


Charles H. Tuttle;*Attorney for Appellees. 
Before L. Hanp, Swan and Aucustus N. Hanp, Circuit Judges. 


[Statement of Case] 


L. Hanp, C. J.: This is an appeal from 
a judgment, entered upon the verdict of a 
jury for the defendants. The action was 
to recover treble damages against the de- 
fendants under the Anti-Trust Acts, for 
destroying the plaintiff's business as a 
stockholder in the City of New York. The 
theory of the complaint was that the de- 
fendant, Better Business Bureau of New 
York, in conjunction with the New York 
Stock Exchange, its officers and members, 
and a large number of other persons, con- 
spired to drive the plaintiff out of business 
in order to rid themselves of his compe- 
tition. To do so they spread broadcast by 
letters and leaflets that he was a person 
unreliable morally and financially, with a 
record of criminal convictions. The case 
was tried to a jury and, as a verdict was 
taken, nothing is open upon this appeal but 
the supposed errors in the conduct of the 
trial. These were of three kinds: (1) the 
summation of the defendants’ coungel; (2) 
an instruction given to the jury by the 
judge; (3) certain rulings in the admission 
and exclusion of evidence. 


[Propriety of Summation] 


It is true that the summation was ex- 
tremely denunciatory, but the passages 
objected to consisted for the most part 
of vehement comments upon the plaintiff’s 
conduct in the past which had been un- 
dubitably proven. Not only did the plain- 
tiff not object at the time, or after the 
speech was concluded, but he has not as- 
signed any part of it as error. While we 
may take notice, nostra sponte, under Rule 
10, of “plain error” which is not assigned, 
we are certainly not disposed to exercise 
that power in this case. Indeed, we can- 
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not find anything which could be thought 
to have gone beyond tolerable limits, un- 
less it be the argument that the jury should 
discredit the plaintiff because he did not 
shield his brother by keeping information 
about him from ,the public authorities. 
Most people would probably regard it as 
shameful to betray so near a relative, and 
it was at least open to doubt—whatever 
the legal duty to disclose the information 
—whether the argument was not permissi- 
ble. However that may be, it would be 
wholly unwarranted after so long a trial 
to reverse the judgment upon such an 
objection, neither raised at the time, nor 
assigned a year later when manifold other 
assignments were prepared. 


[Test of Defamation] 

The next objection has more substance. 
As we have said, the action was for dam- 
ages growing out of a conspiracy to de- 
stroy the plaintiff's business. The judge in* 
his charge stated the law correctly in a 
general way, but in one passage, in speak- 
ing of information given out by the Bureau 
of the plaintiff’s “criminal record,” he said 
that “if that information was true, the 
Better Business Bureau, regardless of its 
purpose in disseminating the information, 
would not be liable, is not liable, because 
no person or firm can be liable for telling 
or publishing the truth.” Later on he re- 
peated more to the same effect. When he 
had finished, the plaintiff took no exception 
to this, or to anything else, but made the 
following request: “May I ask your Honor 
to charge that by ‘truth’ you mean a 
substantially fair and full-fact comment on 
matters referred to?’ To this the judge 
answered: “No. J will charge you again, 
gentlemen, that no person or firm is liable, 
regardless of the purpose with which it 
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is published, for publishing facts that are 
true.” Whereupon the plaintiff then replied: 
“T take an exception to that statement.” 
The judge could only have understood 
the exception as directed to his refusal 
to qualify his original charge; that is, to 
add that the defendants, besides stating 
the bare facts, should have made full and 
fair comment upon them. That request 
was rightly refused. Apparently it was 
based upon the doctrine in defamation that 
if one comments upon another’s conduct 
in such a way as to defame him, it will 
not be an excuse that the facts commented 
upon are true, unless the comment itself 
expresses one’s real opinion and is not 
uttered merely to injure him. Restatement 
of Torts, § 606. The doctrine did not apply 
to the case at bar, even if it had been an 
action for defamation, because the Bureau 
did not comment upon the plaintiff’s con- 
duct at all, but confined itself to a bare 
statement of the facts. It may sometimes 
indeed be true that one may defame an- 
other by stating so little as in the end to 
leave a false impression. Perhaps this was 
what the request was meant to reach; that 
is, that if the Bureau broadcast the plain- 
tiff's convictions for stealing, it should 
have added that these were committed 
when he was eighteen and twenty-four 
years old. But the statements were not by 
themselves misleading; and there was no 
duty to palliate the plaintiff’s crimes, which 
had been several and grave. The request 
assumed the applicability of the test in 
dafamation, and was as out of place as 
indeed the original charge had been in an 
action of this kind. Swift & Co. v. United 
States, 196 U. S. 375, 396; Duplex Co. vw. 
Deering, 354 U. S. 443, 465, 466; Lamar v. 
United States, 260 Fed. 561 (C. C. A. 2). 
But the plaintiff cannot complain that the 
original was not proper for he raised no 
such question; and it does not inevitably 
follow that, if the judge had been asked 
to reconsider this part of what he said, he 
would have refused. 


[Lack of Evidence] 


Moreover, if what the Bureau did say 
about the plaintiff was true, it was not 
guilty anyway, not because truth is a de- 
fence in such actions, but because in this 
particular case there was no other evidence 
to support a verdict. To be actionable the 
combination or agreement must be unlaw- 
ful in means, or in end; the only unlawful 
means possible were the utterances about 
the plaintiff, the truth of which the judge 
did leave to the jury. The end avowed— 
ridding the business of unscrupulous per- 
sons—was not only lawful, but commend- 
able, and while the defendants may have 
had other motives, that had to be proved 


and could not be assumed. To spread 
abroad what it had learned did not tend 
to show that its true purpose was not what 
it avowed, if the facts were so; indeed the 
Bureau would have been recreant to its 
duty, if it had suppressed the information, 
which, prima facie at least, showed the 
plaintiff to be unfit for the business. It 
did not volunteer the information; it was 
not until the New York Times inquired of 
it, that it used it at all; and although the 
plaintiff swore that thereafter it repeated 
the charges, that was not alone enough to 
support a finding of improper motive. Nor 
is there any substance to the charge that 
the Bureau favored its members either in 
making charges, or in publishing such 
charges as it proved. It is true that the 
New York Stock Exchange did not after 
1929 publish the names of those of its 
members whom it had itself disciplined, 
but there is not the slightest evidence that 
it had ever tried to prevent the Bureau 
from proceeding against any; and in sev- 
eral instances it was shown that the Bu- 
reau had pressed to a conclusion charges 
against its own members. Even if it drove 
out of business the Consolidated Exchange 
in New York and the Boston Curb Ex- 
change, that too proved nothing, because, 
for aught that appears, it was desirable to 
do so. Thus, even if any objection had 
in fact been taken to the charge about 
“truth,” it would not have justified a re- 
versal. 


[Admission of Records] 


There remain the objections to the ad- 
mission and exclusion of evidence. The 
first is that the judge refused to compel 
the New York Stock Exchange to produce 
“records * * * concerning any investi- 
gations asked by the Stock Exchange or 
any of its members.” The hope was ap- 
parently that these would show that the 
Stock Exchange favored its members, and 
used the Bureau only to eliminate competi- 
tors. The Exchange did produce a very 
large number of documents, including all 
“literature” which it had received from the 
Bureau. Probably we should not assume 
that “literature” included any answers of 
the Bureau to requests made for investi- 
gations, if any were made; and we must 
own that we do not see why the judge 
should have refused to comply with the 
plaintiff’s request, though it is the merest 
speculation that compliance would have 
changed the result. It was natural enough, 
however, that he should have called a halt 
to the plaintiff’s endless demands for docu- 
ments on the mere chance that something 
might be turned up that would be useful. 
If the refusal was an error, it was at least 
no ground to reverse the judgment. 
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The next objection was that the plaintiff 
was not allowed to show how widespread 
was the publication of the defamatory 
material; that is, that it went very gener- 
ally to brokers and dealers in securities, 
including some who dealt with him. This 
might have been relevant, had the jury 
found in his favor; but as it went only to 
the extent of his damages, it was imma- 
terial. He also objected to the judge’s 
refusal to let him prove that the Exchange 
did not publish the fact that several of its 
members had paid financial writers on the 
New York papers; the implication once 
more being that it favored its own mem- 
bers, and had not been actuated by a 
sincere desire to better business. This 
information came out—according to the 
plaintiff’s offers of proof—at a public hear- 
ing before a Congressional committee in 
Washington, and was published widely in 
the newspapers; it is difficult to see what 
service the Exchange and the Bureau 
would have done by adding to this pub- 
licity. Even were we to suppose that it 
might have helped by emphasizing what 
was already known, the inference of bad 
motive from the failure to do so was so 
tenuous as to make the error, if it was an 
error, of slight importance. 


The next objection was the refusal to 
admit in evidence an editorial in “Printers’ 
Ink” which very mildly criticized the Bu- 
reau, and suggested possible changes in its 
methods. On what theory this could have 
been competent passes our comprehension. 
The same applies to the exclusion of a 
number of the Congressional Record con- 
taining a brief of one, Hardeman, printed 
by the request of Senator Brookhart. 


The next objection was to the exclusion 
of reports and broadsides of the Better 
Business Bureau of St. Louis, of the same 
general character as those of the New 
York Bureau. Since the St. Louis Bureau 
was acting in concert with the New York 
Bureau, it is argued that these were the 
acts of a conspirator in pursuance of the 
conspiracy. Theoretically, this may be 
true, but the documents would have added 
nothing probative unless it was to show 
the combination, and that was otherwise 
amply proved. If they were otherwise 
admissible, it could only have been as to 
the extent of the publication, and there- 
fore as to the damage done. 
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The next objection was to the denial of 
the plaintiff’s right to testify that his cus- 
tomers said that they would not deal with 
him because of the publications of the 
Bureau. Assuming that this hearsay was 
competent under any of the recognized 
exceptions, again, the worst that can be 
said is that it went only to the damages. 
The same applies to the reasons given by 
the New York Times for discontinuing his 
advertising, except that in this case the 
testimony was of the person who himself 
talked to the plaintiff. 


[Limitations upon Inspection] 


The last objection is to the limited ad- 
mission of the minutes of the Better Busi- 
ness Bureau. This book was produced in 
court and submitted to the judge, who 
ruled that the plaintiff could not inspect it, 
but that any parts of it which the witness 
on the stand found to concern the plaintiff 
should be read. The plaintiff wished to 
examine the whole book, but, although he 
was entitled to inspection at the trial, he 
was not, before the New Rules, entitled to 
a general inspection. § 636, Title 28, U. S. 
Code. Keenan v. Texas Production Co., 84 
Fed. (2d) 826 (C. C. A. 10); Pressed Steel 
Car Co. v. Union Pacific R. R. Co., 241 Fed. 
964, 967. Since the inspection was then 
permitted only at trial, the proper course 
was to submit the document to the judge 
to decide whether it was pertinent. We of 
course have power to review his ruling, but 
there is nothing to show that there were 
material parts of the minutes which were 
excluded but which should have been ad- 
mitted. 

[Conclusion] 

In general the plaintiff was given the 
utmost latitude throughout the trial; the 
documents introduced fill eighteen volumes 
of the record; the typewritten narrative 
covers more than 800 pages; the case took 
three weeks to try. The plaintiff’s princi- 
pal witness was himself, most of the others 
being hostile. The jury had ample means 
of gauging the truth of what he said, and 
the motives which actuated the defendants; 
their verdict was amply sustained by the 
evidence, and it would be a patent mis- 
carriage of justice to disturb it. 


[Affirmance of Judgment] 
Judgment affirmed. 
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[1 55,250} United States v. The Borden Company, 
Reser, et al. 


Supreme Court of the United States. No. 397, October Term, 1939. December 4, 1939. 


a Appeal from the District Court of the United States for the Northern District of 
inois. 


_ The Agricultural Adjustment Act as reenacted and amended by the Agricultural Mar- 
keting Agreement Act affords no ground for construing the Sherman Act as inapplicable 
to unreasonable restraints upon interstate commerce of milk. There is no suggestion 
in the Agricultural Act that in the absence of agreements and orders validly made by the 
Secretary of Agriculture, and apart from such qualified authorization and such require- 
ments as they contain, the commerce in agricultural commodities is stripped of the 
safeguards set up by the Anti-Trust Act. The explicit references to the anti-trust laws 
in Sections 3(d) and 8(b) of the Agricultural Act show beyond question how far Congress 
intended that the Agricultural Act should operate to render the Sherman Act inapplicable. 


Charles L. Dresel, Harry M. 


_ _ The Capper-Volstead Act provides no-immunity to cooperative agricultural organ- 
izations for combinations and conspiracies in violation of the Sherman Anti-Trust Act. 
The right of agricultural producers to unite in preparing for market and in marketing 
their products cannot be deemed to authorize any combination or conspiracy with other 


persons in restraint of trade. 


The contention that the Sherman Act does not apply to labor unions or labor union 


activities is not open on this appeal. 


Reversing in part the judgment of the United States District Court for the Northern 


District of Illinois, 28 Fed. Supp. 177, 


Mr. Chief Justice Hucues delivered the 
opinion of the Court. 


[Facts of Case] 


The Government appeals from a judg- 
ment of the District Court sustaining de- 
murrers and dismissing an 
charging combination and conspiracy in 
violation of Section one of the Sherman 
Anti-Trust Act. 28 F. Supp. 177. 

The trade and commerce alleged to be 
involved is the transportation to the Chi- 
cago market of fluid milk produced on 
dairy farms in Illinois, Indiana, Michigan 
and Wisconsin and the distribution of the 
milk in that market. The Government 
divides the defendants into five groups,— 
(1) distributors and allied groups which 
include a number of corporations described 
as major distributors and their officers and 
agents, the Associated Milk Dealers, Inc., 
a trade association of milk distributors, and 
its officers and agents, and the Milk Dealers 
Bottle Exchange, a corporation controlled 
by the major distributors; (2) the Pure 
Milk Association, a cooperative association 
of milk producers incorporated in Illinois, 
and its officers and agents; (3) the Milk 
Wagon Drivers Union, Local 753, engaged 
in the distribution of milk in Chicago, and 
certain labor officials; (4) municipal of- 
ficials, including the president of the Board 
of Health of Chicago and certain sub- 
ordinate officials; (5) two persons who 


indictment: 


arbitrated a dispute between the major dis- 
tributors and the Pure Milk Association, 
fixing the price of milk to be paid to the 
members of the association. 

The indictment, which was filed in No- 
vember, 1938, comtains four counts. The 
several defendants challenged it by de- 
murrers and motions to quash on various 
grounds. The District Court held with re- 
spect to counts one, two and four, that the 
production and marketing of agricultural 
products, including milk, are removed from 
the purview of, the Sherman Act by the 
Agricultural Marketing Agreement Act of 
1937 (50 Stat. 246); also with respect to 
all four counts, according to the formal 
terms of its judgment, that the Pure Milk 
Association, as an agricultural cooperative 
association, its officers and agents, are ex- 
empt from prosecution under Section one 
of the Sherman Act by Section 6 of the 
Clayton Act (15 U. S. C. 17), Sections one 
and two of the Capper-Volstead Act (7 
U. S. C. 291, 292), and the Agricultural 
Marketing Agreement Act. With respect 
to count three, the District Court held that 
it was duplicitous, in the view that it 
charged several separate conspiracies and 
also that it did not definitely charge a re- 
strain of interstate commerce. 

The judgment expressly overruled the 
demurrers and motions to quash so far as 
they challenged the constitutionality of the 
Sherman Act or the sufficiency of the al- 
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legations of unlawful conspiracy, and also 
so far as it was contended that interstate 
commerce was not involved in counts one, 
two and four. The court added that it 
overruled all the defendants’ contentions 
which it had not specifically overruled or 
sustained. The judgment ends by dismiss- 
ing the indictment as to all defendants. 
[Question of Jurisdiction] 


The first question presented concerns 
our jurisdiction. The exceptional right of 
appeal given to the Government by the 
Criminal Appeals Act is strictly limited to 
the instances specified.* The provision in- 
voked here is the one which permits review 
where a decision quashing or sustaining a 
demurrer to an indictment or any of its 
counts is based upon the “construction of 
the statute upon which the indictment is 
founded.” The decision below was not 
predicated upon invalidity of the statute. 


[Principles Governing Review] 


The established principles governing our 
review are these: (1) Appeal does not lie 
from a judgment which rests on the mere 
deficiencies of the indictment as a pleading, 
as distinguished from a construction of the 
statute which underlies the indictment. (2) 
Nor will an appeal lie in a case where the 
District Court has considered the construc- 
tion of the statute but has also rested its 
decision upon the independent ground of a 
defect in pleading which is not subject to 
our examination. In that case we cannot 
disturb the judgment and the question of 
construction becomes abstract. (3) This 
Court must accept the construction given 
to the indictment by the District Court as 
that is a matter we are not authorized to 
review. (4) When the District Court holds 
that the indictment, not merely because of 
some deficiency in pleading but with respect 
to the substance of the charge, does not 
allege a violation of the statute upon which 
the indictment is founded, that is necessar- 
ily a construction of that statute. (5) When 
the District Court has rested its decision 
upon the construction of the underlying 
statute this Court is not at liberty to go 
beyond the question of the correctness of 
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that construction and consider other objec- 
tions to the indictment. The Government’s 
appeal does not open the whole case. 


[No Review as to Deficiencies of Indictment] 


First. The first two of these principles, 
as the Government concedes. preclude our 
review of the decision below as to count 
three. For that count was held bad upon 
the independent ground that it is defective 
as a pleading, being duplicitous and also 
lacking in definiteness. United States v. 
Keitel, 211 U. S. 397-399; United States v. 
Carter, 231 U. S. 492, 493; United States v. 
Hastings, 296 U. S. 188, 192-194. The ap- 
peal as to count three must be dismissed. 


[Lower Court Construction of Indictment 
Binding] 

Second. After a general description of 
the averments of the indictfnent, which was 
explicitly founded on Section one of the 
Sherman Act, the District Court construed 
counts one, two and four as follows: 

“Count 1 charges a conspiracy ‘to arbitrarily 
fix, maintain and control artificial and non- 
competitive prices to be paid to all producers 
by all distributors for all fluid milk produced 
on approved dairy farms located in the states 
of Illinois, Indiana, Michigan and Wisconsin,’ 
and shipped to Chicago.’’ 

“Count 2 charges a conspiracy ‘to fix and 
maintain by common and concerted action, uni- 
form, arbitrary and non-competitive prices for 
the sale by the distributors in the city of Chi- 
cago of fluid milk shipped into the said city 
from the states of Illinois, Indiana, Michigan 
and Wisconsin’.’’ 

“Count 4 charges a conspiracy ‘to restrict, 
limit and control and to restrain and obstruct 
the supply of fluid milk moving in the channels 
of interstate commerce into the city of Chicago 
from the states of Illinois, Indiana, Michigan 
and Wisconsin’.’’ 


The District Court further summarized 
the allegations in these counts as to the 
methods by which the alleged conspiracies 
were intended to be effected. 28 F. Supp. 
pp. 179-181. This construction of the in- 
dictment is binding upon this Court on this 
appeal. United States v. Patten, 226 U. S. 
525, 535. 540; United States v. Colgate, 250 
U. S. 300, 301; United States v. Schrader’s 
Son, 252 U. S. 85, 98: United States v. Yugi- 


1This Act (18 Stat. 682, Jud. Code, Sec. 238, 
28 U. S. C. 345) provides: 

“‘An appeal may be taken by and on behalf 
of the United States from the district courts 
direct to the Supreme Court of the United States 
in criminal cases, in the following instances, 
to wit: 

“From a decision or judgment quashing, set- 
ting aside, or sustaining a demurrer to, any 
indictment, or any count thereof, where such 
decision or judgment is based upon the inva- 
lidity, or construction of the statute upon which 
the indictment is founded. 

“From a decision arresting a judgment of 
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conviction for insufficiency of the indictment, 


where such decision is based upon the invalidity 
or construction of the statute upon which the 
indictment is founded. 

“From the decision or judgment sustaining 
a special plea in bar, when the defendant has 
not been put in jeopardy... . 

“Pending the prosecution and determination 
of the appeal in the foregoing instances, the 
defendant shall be admitted to bail on his own 
recognizance: Provided, That no appeal shall 
be taken by or allowed the United States in 
any case where there has been a verdict in 
favor of the defendant.”’ 
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novich, 256 U. S. 450, 461; United States v. 
astings, supra, p. 192. 


[Jurisdiction to Construe Sherman Act] 


_ Third. The District Court, thus constru- 
ing counts one, two and four, held as a 
matter of substance that, because of the 
effect of the later statutes, these counts 
did not’ charge an offense under Section 
one of the Sherman Act. This was neces- 
sarily a construction of the Sherman Act. 
United States v. Patten, supra; United States 
v. Birdsall, 233 U. S. 223, 230: United States 
v. Kapp, 302 U. S. 214, 217. We are not im- 
pressed with the argument that the court 
simply construed the later statutes. The 
effect of those statutes was considered in 
determining whether the Sherman Act has 
been so modified and limited that it no lon- 
ger applies to such combinations and con- 
spiracies as are charged in counts one, two 
and four. Thus the Sherman Act was not 
the less construed because it was construed 
in the light of the subsequent legislation. 

We have jurisdiction under the Criminal 
Appeals Act to determine whether the con- 
struction thus placed upon the Sherman Act 
is correct. 


[Statutes Involved] 


Fourth. In reaching its conclusion, the 
District Court referred to Section 6 of the 
Clayton Act, Sections 1 and 2 of the Cap- 
per-Volstead Act, and the Agricultural Ad- 
justment Act of 1933, as amended in 1935, 
and as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937. 


[Labor Organizations Not Immune from 
Prosecution] 


With respect to the Clavton Act,’ the 
court said in its opinion: “By that act la- 
bor, agricultural or horticultural cooperative 
organizations were excepted from the 
broad and sweeping terms of the Sherman 
Aet. Such cooperative organizations, in 
and of themselves. were not to be con- 
strued as illegal combinations or conspira- 
cies in restraint of trade under the anti-trust 
laws.” 28 F. Supp. 183. But the court did 
not hold that, by these provisions of the 
Clavton Act. either the defendants Pure 
Milk Association and its officers and agents 

2 Section 6 of the Clayton Act (38 Stat. 730, 
15 U. S. C. 17) provides: 

“The labor of a human being is not a com- 
modity or article of commerce. Nothing con- 
hee in the antitrust laws shall be construed 
o forbid the existence and operation of labor, 
agricultural, or horticultural organizations, in- 
stituted for the purposes of mutual help, and 
not having capital stock or conducted for profit, 
or to forbid or restrain individual members of 
such organizations from lawfully carrying out 
the legitimate objects thereof; nor shall such 


or the defendants Milk Wagon Drivers Un- 
ion, Local 753, and its officials, (albeit these 
organizations were not in themselves illegal 
combinations or conspiracies) were ren- 
dered immune from prosecution under the 
Sherman Act for their alleged participation 
in the combinations and _ conspiracies 
charged in counts one, two and four of the 
indictment. The Sherman Act was not 
construed by the District Court as having 
Pest limited to that extent by the Clayton 
ct. 


[Agricultural Cooperative] 


The court invoked the Capper-Volstead 
Act,* as its judgment shows, only in relation 
to certain defendants, that is, the Pure Milk 
Association, an agricultural cooperative 
organization, and its officers and agents. 
We shall consider later the effect of that 
statute upon the charge against those de- 
fendants. 


[Effect of Agricultural Marketing Agreement 
Act] 


The court dismissed the indictment as to 
all defendants, and we think it manifest 
that this ruling in its bearing upon counts 
one, two and four was due to the effect upon 
the Sherman Act which the court attributed 
to the Agricultural Marketing Agreement 
Act.* 

(1). As to that Act, the court said: 

“The Court holds that, by the Agricultural 
Marketing Agreement Act the Congress has com- 
mitted to the Executive Department, acting 
through the Secretary of Agriculture, full, com- 
plete, and plenary. power over the production 
and marketing, in interstate commerce, of agri- 
cultural products, including milk. 

“‘To what extent he should act, the quantum 
of regulation is solely one for his judgment and 
decision. If conditions require, he must act; 
if they do not require action, then all marketing 
conditions are deemed satisfactory and the pur- 
pose of the act is effectuated. Non-action by 
the Secretary of Agriculture, in any given mar- 
keting area, is equivalent to a declaration that 
the policy of the act, in that area, is being 
carried out. If the policy of the act, in any 
given milk area, is being violated it becomes 
the duty of the Secretary of Agriculture to in- 
tervene and invoke the powers conferred upon 
him by the act. 

“It results, from what has been said, that 
the power of regulation, supervision and control 
of the milk industry, in any given milk shed, 


organizations, or the members thereof, be held 
or construed to be illegal combinations or con- 
spiracies in restraint of trade, under the anti- 
trust laws,’’ 
3 42 Stat. 388, 7 U. S. C. 291, 292. 

-4The District Court referred, in passing, to 
the Cooperative Marketing Act of July 2, 1926 
(44 Stat. 803, 7 U. S. C. 455), and to the provi- 
sions of the Agricultural Adjustment Act of 
1933 (48 Stat. 31), as amended in 1935 (49 Stat. 
750), which was followed by the Agricultural 
Marketing Agreement Act of 1937 (50 Stat. 246). 
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is, by the Agricultural Marketing Agreement 
Act of 1937, vested exclusively in the Secretary 
of Agriculture. It follows further that the Sec- 
retary of Agriculture cannot by his own action, 
or inaction, divest himself of this power so long 
as the statute remains in force, The marketing 
of the agricultural products, including milk, 
covered by the Agricultural Marketing Agree- 
ment Act, is removed from the purview of the 
Sherman Act. In other words, so far as the 
marketing of agricultural commodities, includ- 
ing milk, is concerned, no indictment will lie 
under section 1 of the Sherman Act.’’ 28 F. 
Supp.:p. 187. 


It will be observed that the District Court 
attributes this effect to the Agricultural 
Marketing Agreement Act per se, that is, 
to its operation in the absence, and without 
regard to the scope and particular effect, of 
any marketing agreements made by the 
Secretary of Agriculture or of any orders 
issued by him pursuant to the Act. In the 
opinion of the court below, the existence of 
the authority vested in the Secretary of 
Agriculture, although unexercised, wholly 
destroys the operation of Section 1 of the 
Sherman Act with respect to the marketing 
of agricultural commodities. 


[Sherman Act Not Modified by Agricultural 
Act] 


We are of the opinion that this conclusion 
is erroneous, No provision of that purport 
appears in the Agricultural Act. While 
effect is expressly given, as we shall see, to 
agreements and orders which may validly 
be made by the Secretary of Agriculture, 
there is no suggestion that in their absence, 
and apart from such qualified authorization 
and such requirements as they contain, the 
commerce in agricultural commodities is 
stripped of the safeguards set up by the 
Anti-Trust Act and is left open to the re- 
straints, however, unreasonable, which con- 
spiring producers, distributors and their 
allies may see fit to impose. We are unable 
to find that such a grant of immunity by 
virtue of the inaction, or limited action, of 
the Secretary has any place in the statutory 
plan. We cannot believe that Congress in- 
tended to create “so great a breach in his- 
toric reemdies and sanctions.” ® 

It is a cardinal principle of construction 
that repeals by implication are not favored. 
When there are to acts upon the same sub- 
ject, the rule is to give effect to both if 
possible. United States v. Tynen, 11 Wall. 
88, 92; Henderson’s Tobacco, 11 Wall. 652, 
557; General Motors Corporation v. United 
States, 286 U. S. 49, 61, 62. The intention 


of the legislature to repeal “must be clear 
and manifest.” Red Rock v. Henry, 106 
TT, S. 596, 601, 602. It is not sufficient. as 
was said by Mr. Justice Story in Wood v. 
United States, 16 Pet. 342, 362, 363, “to 
establish that subsequent laws cover some 
or even all of the cases provided for by 
[the prior act]; for they may be merely 
affirmative, or cumulative, or auxiliary.” 
There must be “a positive repugnancy be- 
tween the provisions of the new law, and 
those of the old; and even then the old law 
is repealed by implication only pro tanto 
to the extent of the repugnancy.” See, also, 
Pasges v. National City Bank, 296 U. S. 497, 


The Sherman Act is a broad enactment 
prohibiting unreasonable restraints upon in- 
terstate cammerce, and monopolization or 
attempts to monopolize, with penal sanc- 
tions. The Agricultural Act is a limited 
statute with specific reference to particular 
transactions which may be regulated by 


official action in a prescribed manner. The 
Agricultural Act * declares it to be the pol- 
icy of Congress “through the exercise of 
the powers conferred upon the Secretary 
of Agriculture under this chapter, to estab- 
lish and maintain such orderly marketing 
conditions for agricultural commodities in 
interstate commerce as will establish prices 
to farmers at a level that will give agricul- 
tural commodities a purchasing power with 
respect to articles that farmers buy, equiva- 
lent to the purchasing power of agricul- 
tural communities in the base period” 
described. To carry out that policy a par- 
ticular plan is set forth. Farmers and 
others are not permitted to resort to their 
own devices and to make any agreements 
or arrangements they desire, regardless of 
the restraints which may be inflicted upon 
commerce. The statutory program to be 
followed under the Agricultural Act re-. 
quires the participation of the Secretary of 
Agriculture who is to hold hearings and 
make findings. The obvious intention is to 
provide for what may be found to be rea- 
sonable arrangements in particular in- 
stances and in the light of the circumstances 
disclosed. The methods which the Agri- 
cultural Act permits to attain that result 
are twofold, marketing agreements and or- 
ders. To give validity to marketing agree- 
ments the Secretary must be an _actual 
party to the agreements. Section 8b.” The 
orders are also to be made by the Secre- 
tary for the purpose of regulating the hand- 
ling of the agricultural commodity to which 
the particular order relates. Section 8c 


5See General Motors Corporation v. United 
States, 286 U. S. 49, 61. 
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(3) (4).° That the field covered by the 
Agricultural Act is not coterminus with 
that covered by the Sherman Act is mani- 
fest from the fact that the former is thus 
delimited by the prescribed action partici- 
pated in and directed by an officer of gov- 
ernment proceeding under the authority 
specifically conferred by Congress. As to 
agreements and arrangements not thus 
agreed upon or directed by the Secretary, 
the Agricultural Act in no way impinges 
upon the prohibitions and penalties of the 
Sherman Act, and its condemnation of pri- 
vate action in entering into combinations 
and conspiracies which impose the prohib- 
ited restraint upon interstate commerce re- 
mains untouched. 

It is not necessary to labor the point, 
for the Agricultural Act itself expressly 
defines the extent to which its provisions 
make the antitrust laws inapplicable. That 
definition is found in Section 8 (b)® of the 
Agricultural Adjustment Act carried into 
the Agricultural Marketing Agreement Act 
in relation to marketing agreements, and 
provides as follows: 

“In order to effectuate the declared policy of 
this chapter, the Secretary of Agriculture shall 
have the power, after due notice and oppor- 
tunity for hearing, to enter into marketing 
agreements with processors, producers, associa- 
tions of producers, and others engaged in the 
handling of any agricultural commodity or 
product thereof, only with respect to such han- 
dling as is in the current of interstate or for- 
eign commerce or which directly burdens, 
obstructs, or affects interstate or foreign com- 
merce in such commodity or product thereof. 
The making of any such agreement shall not 
be held to be in violation of any of the antitrust 
laws of the United States, and any such agree- 
ment shall be deemed to be lawful: Provided, 
That no such agreement shall remain in force 
after the termination of this chapter.’’ 


Another provision is found in. Section 3 
(d)” of the Agricultural Marketing Agree- 
ment Act, relating to awards or agreements 
resulting from the arbitration or mediation 
by the Secretary of Agriculture or by a 
designated officer or employee of the De- 
partment of Agriculture as provided in Sec- 
tion 3 (a)," and meetings for that purpose 
and awards or agreements resulting there- 
from which have been approved by the Sec- 
retary of Agriculture as provided in Section 
3 (b).* Section 3 (d) provides: 

“No meeting so held and no award or agree- 
ment so approved shall be deemed to be in 
violation of any of the antitrust laws of the 
Unived States.” 


These explicit provisions requiring ofh- 
cial participation and authorizations show 
beyond question how far Congress intended 
that the Agricultural Act should operate to 
render the Sherman Act inapplicable* If 
Congress had desired to grant any further 
immunity, Congress doubtless would have 
said so. 

An agreement made with the Secretary as 
a party, or an order made by him, or an 
arbitration award or agreement approved 
by him, pursuant to the authority. con- 
ferred by the Agricultural Act and within 
the terms of the described immunity, would 
of course be a defense to a prosecution 
under the Sherman Act to the extent that 
the prosecution sought to penalize what 
was thus validly agreed upon or directed 
dy the Secretary. Further than that the 
Agricultural Act does not go. 

We have no occasion to decide whether 
in any particular case an indictment under 
the Sherman Act by reason of its particular 
terms would be subject to demurrer, or toa 
motion to quash, upon the ground that the 
indictment ran against the provisions of 
such an agreement or order. We have no 
such situation here. There is indeed a 
contention that there was a license (No. 30) 
issued by the Secretary of Agriculture in 
1934, amended in January, 1935, and in force 
until March 2, 1935, which related to the 
marketing of milk in the Chicago area, and 
hence that defendants operating under that 
license were not subject to the charges of 
the conspiracies alleged to have begun in 
January, 1935. But the allegations of the 
indictment are that the unlawful con- 
spiracies continued throughout all the 
period mentioned in the indictment, that is, 
up to the time of its presentment in No- 
vember, 1938. This clearly imports that 
the conspiracies were operative after the 
license came to an end and thus in the 
absence of any license. A conspiracy thus 
continued is in effect renewed during each 
day of its continuance. United States v. 
Kissel, 218 U. S. 601, 607, 608; Hyde v. 
United States, 225 U. S. 347, 369; Brown v. 
Elliott, 225 -U. S. 392, 400. It is also said 
that there is a recent marketing order under 
date of August 29, 1939,% which relates to 
the Chicago marketing area, and hence that 
this cause is moot. But that order affects 
a period subsequent to the time covered 
by the indictment. These contentions are 
unavailing in relation to the question be- 
fore us. 


a 


87 U. 8. C. Supp. IV, Sec. 608c (3) (4). 
®7U.S. C. Supp. IV, Sec. 608b. 


10 50 Stat. 249. 
4 50 Stat. 248. 


2 50 Stat. 248. 

33 See 77 Cong. Rec., Pt. II, p. 1977; Pt. Il, 
Ds oLi7. 

144 Federal Register, August 30, 
No. 41, Vol. 4, pp. 3764-3768, 3770. 
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Our conclusion is that the Agricultural 
Adjustment Act as reenacted and amended 
by the Agricultural Marketing Agreement 
Act affords no ground for construing the 
Sherman Act as inapplicable to the charges 
contained in counts one, two and four. 


[Sherman Act Not Modified by Capper- 
Volstead Act| 


(2) There remains the question whether 
the court below rightly held that the 
Capper-Volstead Act” had modified the 
Sherman Act so as to exempt the Pure Milk 
Association, a cooperative agricultural 
organization, and its officers and agents, 
from prosecution under these counts. 

As to the Capper-Volstead Act the Court 
said: 

“This Act legalizes price fixing for those 
within its purview. To that extent it modifies 
the Sherman Act. It removes from the Sher- 
man Act those organizations, cooperative in 
their nature, which come within the purview 
of the Capper-Volstead Act. Prior to the 
Capper-Volstead Act farmers were treated no 
differently than others under the antitrust laws, 
so far as price fixing was concerned... . 

“The Capper-Volstead Act does not condemn 
any kind of monopoly or restraint of trade, or 
any price fixing, unless such monopoly or price 
fixing unduly enhances the price of an agricul- 
tural product. The Act then, by section 2 
thereof, commits to an officer of the executive 
department, the Secretary of Agriculture, the 
power of regulation and visitation. 

“Under this act farmers are favored under 
the antitrust laws in that they are given a 
qualified right, free from any criminal liability, 
to combine among themselves to monopolize 
and restrain interstate trade and commerce in 
farm products and to fix and enhance the price 
thereof. 

‘’-, . The court deduces from the Capper- 
Volstead Act that the Secretary of Agriculture 
has exclusive jurisdiction to determine and or- 
der, in the first instance, whether or not farmer 
cooperatives, in their operation, monopolize and 
restrain interstate trade and commerce ‘to such 
an extent that the price of any agricultural 
product is unduly enhanced’. Until the Secre- 
tary of Agriculture acts, the’ judicial power can 
not be invoked’’. 28 Supp., pp. 183, 184. 


We are unable to accept that view. We 
cannot find in the Capper-Volstead Act, 
any more than in the Agricultural Act, an 
intention to declare immunity for the com- 
binations and conspiracies charged in the 
present indictment. Section 6 of the Clay- 
ton Act, enacted in 1914,% had authorized 
the formation and operation of agricultural 
organizations provided they did not have 
capital stock or were conducted for profit, 
and it was there provided that the antitrust 
laws should not be construed to forbid 
members of such organizations “from law- 


% 42 Stat. 388, 7 U. S. C. 291, 292. 
16 38 Stat. 731. 
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fully carrying out the legitimate objects 
thereof.” They were not to be held illegal 
combinations. The Capper-Volstead Act, 
enacted in 1922," was made applicable as 
well to cooperatives having capital stock. 
The persons to whom the Capper-Volstead 
Act applies are defined in Section one as 
producers of agricultural products, as 
farmers, planters, ranchmen, dairymen, nut 
or fruit growers.” They are authorized to 
act together “in collectively processing, 
preparing for market, handling, and market- 
ing in interstate and foreign commerce 
their products. They may have “marketing 
agencies in common,” and they may make 
“the necessary contracts and agreements 
to effect such purposes.” 

The right of these agricultural producers 
thus to unite in preparing for market and 
in marketing their products, and to make 
the contracts which are necessary for that 
collaboration, cannot be deemed to author- 
ize any combination or conspiracy with other 
persons in restraint of trade that these pro- 
ducers may see fit to devise. In this in- 
stance, the conspiracy charged is not that 
of merely forming a collective association 
of producers to market their products but 
a conspiracy, or conspiracies, with major 
distributors and their allied groups, with 
labor officials, municipal officials, and others, 
in order to maintain artificial and non-com- 
petitive prices to be paid to all producers 
for all fluid milk produced in Illinois and 
neighboring States and marketed in the 
Chicago area, and thus in effect, as the 
indictment is construed by the court below; 
“to compel independent distributors to ex- 
act a like price from their customers’ and 
also to control “the supply of fluid milk 
permitted to be brought to Chicago.” 28 
F. Supp. 180-182. Such a combined attempt 
of all the defendants, producers, distribu- 
tors and their allies, to control the market 
finds no justification in Section one of the 
Capper-Volstead Act. 

Nor does the court below derive its limi- 
tation of the Sherman Act from Section 
one. The pith of the court’s conclusion is 
that under Section two an exclusive juris- 
diction with respect to the described co- 
operative associations is vested, in the first 
instance, in the Secretary of Agriculture, 
and that, until the Secretary acts, the judi- 
cial power to entertain a prosecution under 
the Sherman Act cannot be invoked. Sec- 
tion two of the Capper-Volstead Act does 
provide a special procedure in a case where 
the Secretary of Agriculture has reason to 
believe that any such association “monopo- 
lizes” or restratns interstate trade “to such 
an extent that the price of any agricultural 


1 42 Stat. 388. 
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product is unduly enhanced.” Thereupon 
the Secretary is to serve upon the associa- 
tion a complaint, stating his charge with 
notice of hearing. And if upon such hear- 
ing the Secretary is of the opinion that the 
association “monopolizes,” or does restrain 
interstate trade to the extent above men- 
tioned, he then is to issue an order directing 
the association “‘to cease and desist” there- 
from. Provision is made for judicial review. 
_ We find no ground for saying that this 
limited procedure is a substitute for the 
provisions of the Sherman Act, or has the 
result of permitting the sort of combina- 
tions and conspiracies here charged unless 
or until the Secretary of Agriculture takes 
action. That this provision of the Capper- 
Volstead Act does not cover the entire field 
of the Sherman Act is sufficiently clear. 
The Sherman Act authorizes criminal prose- 
cutions and penalties. 
Act provides only for a civil proceeding. The 
Sherman Act hits at attempts to monopolize 
as well as actual monopolization. And Section 
two of the Capper-Volstead Act contains no 
provision giving immunity from the Sher- 
man Act in the absence of a proceeding 
by the Secretary. We think that the pro- 
cedure under Section two of the Capper- 
Volstead Act is auxiliary and was intended 
merely as a qualification of the authoriza- 
tion given to cooperative agricultural pro- 


ducers by Section one, so that if the collective 
action of such producers, as there permit- 
ted, results in the opinion of the Secretary 
in monopolization or unduly enhanced prices, 
he may intervene and seek to control the 
‘action thus taken under Section one. But 
as Section one cannot be regarded as au- 
thorizing the sort of conspiracies between 
producers and others that are charged in 
this indictment, the qualifying procedure for 
which Section two provides is not to be 
deemed to be designed to take the place of, 
or to postpone or prevent, prosecution un- 
der Section one of the Sherman Act for 
the purpose of punishing such conspiracies. 


[Review Confined to Construction 
of Lower Court] 


Fifth. Having dealt with the construction 
placed by this court below upon the Sher- 
man Act, our jurisdiction on this appeal is 
exhausted. We are not at liberty to con- 
sider other objections to the indictment or 
questions which may arise upon the trial 
with respect to the merits of the charge. 
For it is well settled that where the Dis- 
trict Court has based its decision on a 
particular construction of the underlying 
statute, the review here under the Criminal 


The Capper-Volstead __ 


Appeals Act is confined to the question of 
the propriety of that construction. United 
States v. Keitel, supra; United States v. 
Kissel, supra, p. 606; United States v. Miller, 
223 U. S. 599, 602: United States v. Carter, 


supra; United States v. Colgate, supra; 
United States v._Schrader’s Son, supra; 
United States v. Hastings, supra. The case 


of United States v. Curtiss-Wright Corpora- 
tion, 299 U. S. 304, is not opposed, as there 
the decision of the District Court was not 
based upon a particular construction of the 
underlying statute, but upon its invalidity, 
and the jurisdiction of this Court extended 
to the consideration of the rulings of the 
District Court which dealt with that 
question. 


Interstate Commerce Not 
Involved | 


The limitation applicable in the instant 
case to the question of the District Court’s 
construction of the Sherman Act disposes 
of the contention urged by some of the 
defendants that counts two and four do not 
show such a direct restraint upon interstate 
commerce as to bring the acts charged 
within the statute. The District Court said 
in its opinion that, in view of its rulings 
(above discussed).as to counts one, two and 
four, it was unnecessary to decide “whether 
or not the allegations of the indictment 
show that interstate commerce was or was 
not restrained. 4) 28 1U. S.'€., pu l87se in 
its judgment the court formally overruled 
all objections to these counts so far as the 
objections rested on the ground that inter- 
state commerce was not involved. If these 
rulings be treated as dealing merely with 
the construction of the indictment, they 
must be accepted here. United States _v. 
Patten, supra; United States v. Colgate, 
supra; United States v. Hastings, supra. But, 
apart from that, the District Court certainly 
has not construed the Sherman Act as in- 
applicable upon the ground that interstate 
commerce is not involved, and the question 
of the bearing upon that commerce of the 
acts charged is not before us. 


[Questions of 


{Applicability of Sherman Act to Labor 
Unions Not on Appeal] 


Similarly, the contention of the defend- 
ants who are labor officials that the Sher- 
man Act does not apply to labor unions or 
labor union activities is not open on this 
appeal. The District Court did not construe 
the Sherman Act as inapplicable to these 
defendants and the Government’s appeal, 
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under the restriction of the Criminal Ap- 
peals Act, does not present that question. 


[Conclusion] 
The appeal as to count three is dismissed. 


--Court Decisions | 
Kentucky Attorney General's Opimon 


The judgment is reversed as to counts one, 
two and four, and the cause is remanded 
to the District Court for further proceed- 
ings in conformity with this opinion. 

It is so ordered. 


[1 55,251] Opinion of the Attorney-General, State of Kentucky. 


Addressed to the Office Equipment Company, Louisville, Kentucky. 


1939. 


October 30, 


The advertising for sale of goods in Kentucky at a price fixed by the owner under the 
Fair Trade Act is not prohibited by the Kentucky Unfair Practices Act unless at less than 
cost for the purpose of destroying competition or unless at reduced prices in one locality 
for the sole purpose of destroying competition. 


[ Question] 


Dear Sir: We have your letter of October 
16, 1939, and the circular attached thereto 
in regard to advertising of certain com- 
modities in Kentucky and your request for 
an opinion as to whether or not such 
advertising violates the Kentucky Unfair 
Trade Practice Law. 


[Holding] 


It is the opinion of this department, after 
very careful examination of the Kentucky 
Unfair Trade Practice Act that this sort of 
advertising does not violate the provisions 
of said act. You will note that under the 
provisions of the Unfair Trade Practice Act 
beginning at section 4748h-1 Carroll’s Ken- 
tucky Statutes, 1936 edition, it is provided 
that if such advertising for sale of com- 
modities is for the purpose of destroying 
competition and the articles are sold for 
less than cost or sold at a different price 
in one locality than in another locality for 
the purpose of destroying competition, the 
advertising shall constitute a violation of 
the law. The amendment to the Unfair 
Trade Practice Act was passed at the 1938 
session of the General Assembly and is 
now found at section 4748i-1 et seq. of the 
1938 supplement to the statute. It provides 
as follows:— 


“No contract relating to the sale or resale 
of a commodity which bears, or the label 
or content of which bears, the trade-mark, 
brand or name of the producer or owner 
of such commodity and which is in fair and 
open competition with commodities of the 
same general class produced by others shall 
be deemed in violation of any law of the 


Commonwealth of Kentucky by reason of 
any of the following provisions which may 
be contained in said contract: (1) That a 
buyer will not resell any such commodity 
except at the price stipulated by the vendor. 
(2) That the producer or vendee of a com- 
modity require upon the sale of such com- 
modity to another, that such purchaser 
agree that he will not in turn resell except 
at the price stipulated by such producer or 
vendee. Such provisions in any contract 
shall be deemed to contain or imply condi- 
tions that such commodity may be resold 
without reference to such agreement in the 
following cases * * *” 

It will readily be seen that none of these 
provisions prohibit the advertising for sale 
of goods in Kentucky at a price fixed by 
the owner thereof unless the sale of such 
goods shall be done for the purpose of 
destroying competition and that the sale 
must be made at less than cost for this 
purpose, or the commodity must be sold 
at a reduction in price in one locality from 
that of another locality, the reduction in 
price being for the sole purpose of destroy- 
ing competition. The advertising as con- 
tained in the pamphlet which was attached 
to the letter does not indicate that this is 
the purpose of the advertising and offering 
for sale of the commodity offered for sale 
therein, nor does it indicate that it was done 
for the purpose of destroying competition. 

Therefore, it is the opinion of this de- 
partment that this advertising is legal and 
does not violate the Kentucky Unfair Trade 
Practice Act. 


Very truly yours, 
A. E. Funk, Assistant Attorney General. 
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[55,252] Educators Association, Inc., Leo L. Tully, et al. v. Federal Trade Com- 


mission. 


United States Circuit Court of Appeals, Second Circuit, December 18, 1939. 
Petition to review an order of the Federal Trade Commission. 


A book publisher’s use of corporate and trade names which create an erroneous belief 
among purchasers as to the nature of the business organization affords a basis for enforce- 
ment of a cease and desist order by the Federal Trade Commission, modified to permit 
use of the names coupled with additional words which dispel the misleading impression. 


Affirming as modified Federal Trade Commission Complaint No. 3139. 
Townsend, Kindleberger & Campbell (E. Crosby Kindleberger, of Counsel); Attor- 


neys for Petitioners. 


W. T. Kelley, Chief Counsel, Federal Trade Commission, Martin A. Morrison, Assist- 
ant Chief Counsel, William L. Penecke, James W. Nichol, Special Attorneys; Attorneys 


for Respondent. 


Before Swan, CHASE and Crark, Circuit Judges. 


[Nature of Proceeding] 


CHASE, C. J.: The Federal Trade Com- 
mission issued a complaint against the peti- 
tioners and, after hearings thereon, made 
an order requiring them to cease and desist 
from the use of certain sales practices which 
were found to amount to unfair methods of 
competition in interstate commerce in vio- 
lation of section 5 of the Federal Trade 
Commission Act (38 Stat. 717, 15 U.S.C. A. 
45). This petition was brought to review 
that order. 


[Business of Petitioners] 


During the proceedings certain facts were 
stipulated and, from those facts supple- 
mented by evidence taken as to others, it 
was shown that Educators Association, Inc., 
is a New York corporation with its prin- 
cipal office in the City of New York which 
publishes a reference book suitable for use 
by school children which is called The 
Volume Library. This» book is sold in 
interstate commerce in many of the states 
in competition with others selling similar 
books. 


[Reference Service] 


Educators Association, Inc., sells its en- 
tire output of The Volume Library to peti- 
tioner Leo F. Tully who is its president 
and owns 95% of its stock. He does busi- 
ness under the trade name Educators Asso- 
ciation and maintains offices at the address 
of Educators Association, Inc. He either 
sells the books outright to the other peti- 
tioners who in turn sell them to the public 
or has them sold to the public by the other 
petitioners acting as sales agents. In either 
event, the sales are ostensibly made to the 
public by Educators Association. In con- 
nection with each sale of a book the pur- 
chaser is given a certificate of membership 


in Educators Association, which in fact is 
only a trade name, that bears a facsimile 
of the corporate seal of Educators Associa- 
tion, Inc., and the signatures of L. L. Tully, 
President; E. E. Richards, Vice-President; 
and M. L. Kelley, Secretary. It states in 
part that 

“* * * the person to whom this certificate is 
addressed and immediate family are members 
of Educators Association. Said membership be- 
comes effective when ‘The Volume Library’ is 
fullyepaid for, and gives full privileges for ten 
years of consulting our Bureau of Research and 
Service regarding any practical question whose 
answer does not appear in ‘The Volume 
Library.’ ’’ 


This service is given without cost pro- 
vided a self-addressed stamped envelope 
was enclosed with the inquiry. It is mainly 
done by having a clerk answer the ques- 
tions received though some are referred to 
others and Mr. Tully has an arrangement 
whereby forty questions a year may be re- 
ferred to Encyclopedia Britannica for answer. 


[Sales Practices] 


Sales people, employed on a commission 
basis with certain guarantees, are instructed 
in the methods of selling to be used and if 
they follow instructions, which include learn- 
ing several pages of a composition called 
a sales talk, are entitled to the refund of a 
deposit, after working a designated time, 
which they are required to make to obtain 
a sample book and supplies. In making 
sales, they are expected to call at the homes 
of people having children in school and 
enlist their interest in the book by showing 
how it can be used by the children in their 
studies. Formerly, some parts of this sales 
talk may have indicated to parents that the 
sales agents were connected in some way 
with the school their children attended or 
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that use of The Volume Library was a 
school requirement but that method of 
selling had been stopped before the com- 
plaint in these proceedings was issued. 
There was also evidence to show that sales 
people had been induced to sign contracts 


of employment without being fully advised 


as to the conditions of those contracts but 
that practice, too, had been discontinued 
before the issuance of the complaint. 


[Cease and Desist Order] 


Originally, people who did qualify as 
Educators had had an association which 
compiled the matter that first was published 
but had been superseded by the corporate 
publisher and the contributors, many of 
them well-known educators, were not asso- 
ciated together at any time after petitioner 
Tully began to do business under the trade 
name Educators Association. The order 
under review provided that petitioners should 
cease and desist: 

‘‘(1) From representing through the use of 
the term ‘Educators Association’ in any cor- 
porate or trade name or through any other 
means or device, that they or any of them, con- 
stitute a group of educators or teachers formed 
into an association or that the business operated 
by them, or any of them, is anything other than 
a private business enterprise for profit. 

(2) Representing to. prospective representa- 
tives that they will refund deposits or pay any 
specific sums of money or salaries to such repre- 
sentatives until and unless they fully and ade- 
quately disclose all of the terms and conditions 
upon which refunds or payments are actually 
made. 

(3) From representing or implying that they 
or their representatives, agents or canvassers 
are connected in any manner with public schools 
or other educational institutions, or that said 
Volume Library, or any other and similar pub- 
lication is prescribed as a text book or required 
to be used in connection with school work.”’ 


[Jurisdiction] 


The nature of the business in which the 
petitioners are engaged clearly makes the 
Federal Trade Commission Act applicable 
and if the findings are supported by sub- 
stantial evidence they are conclusive. Fed- 
eral Trade Comm. v. Winstead Co., 258 U. S. 
483, 491; Federal Trade Comm. v. Curtis Co., 
260 U. S. 268, 280; Trade Comm. v. Educa- 
tion Society, 302 U. S. 112, 117; Fioret Sales 
Co. v. Federal Trade Comm., 100 Fed. (2) 
358 (C. C. A. 2). 


[Erroneous Impression Created] 


Having found upon substantial evidence 
that Educators Association, Inc., and Edu- 
cators Association were both business enter- 
prises organized and existing solely to maké 
profits from the sale of the book and that 
they did not comprise a group of teachers 
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or educators properly so-called, the Com- 
mission found further that the corporate 
and trade names used did mislead a sub- 
stantial portion of prospective purchasers 
into the erroneous belief that a group of 
teachers and educators were united to sell 
the book 

“for a common purpose other than financial 
gain and have the capacity and tendency to in- 
duce members of the public under such false and 
erroneous belief to make purchases of said vol- 
ume which they would not make except for such 
erroneous and false belief.’’ 


The part of the finding above quoted, was, 
we think, sufficiently supported by the evi- 
dence. The selling procedure in connec- 
tion with the use of those names was 
designed to give the impression that the 
paramount purpose to be achieved by the 
seller was not profit to be gained in business 
but instead the attainment by a group of 
learned people of their purpose to serve the 
cause of education. The natural tendency 
of such an erroneous concept would be to 
induce parents to buy the book when they 
would not have done so had they known 
the truth. The purchasing public is en- 
titled to be protected against that kind of 
deception and a proper order to that end 
is in the public interest. Fed. Trade Comm. 
v. Milling Co., 288 U. S. 212, 217. 


[Modification Authorized on Review] 


Of course the interest of the public must 
be specific and substantial. Fed. Trade 
Comm. v. Raladam Co., 283 U. S. 643. In 
this instance that interest is in not being 
deceived by the use of the corporate and 
trade names in connection with attempts 
to sell the book. The use of those names 
in a manner which did not mislead the 
purchasing public would not be unfair and 
certainly would not be unfair competition. 
Perhaps paragraph (1) of the order was 
not intended to prevent the use of either 
of those names. But we have the power to 
modify such orders, Fed. Trade Comm. v. 
Balme, 23 Fed. (2) 615, 618, and for the 
sake of clarity that part of the order should 
be modified to provide that the names may 
be used if coupled with other words which 
do away with their tendency to create a 
false impression by revealing the true char- 
acter of the business conducted. Fed. Trade 
Comm. v. Army and Navy Trading Co., 88 
Fed. (2) 776. 


[Discontinuance of Conduct Raises 
No Defense] 


The other two paragraphs of the order 
are based upon adequate findings which are 
supported by the evidence. Both findings 
and evidence, however, are to the effect 
that the petitioners had ceased to violate 
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Sec. 5 of the Act in the respects forbidden 
before the complaint was filed. Because 
of this, it is argued that paragraphs two 
and three of the order should be set aside. 
We do not understand that discontinuance 
of practices violatiye of the Act will alone 
deprive the Commission of power to make 
an order otherwise justified. The Act in 
express terms requires the Commission to 
issue a complaint if it shall appear to it 
that such a proceeding would be to the 
interest of the public whenever “* * * any 
such person, partnership, or corporation has 


been or is using any unfair method of com- 
petition or unfair or deceptive act or prac- 
tice in commerce, * * *”’, 15 U. S.C. A. 
Sec. 45 (b). Past as well as present prac- 
tices give the Commission cause for action 
and their discontinuance is no defense. 
Fed. Trade Comm. v. A. McLean & Son 
84 Fed. (2) 910, 913; Fed. Trade Comm. v. 
Wallace, 75 Fed. (2) 733, 738. 


[Conclusion] 


Order modified as above and, as modified, 
affirmed. 


[[ 55,253] United States of America v. Voluntary Code of the Heating, Piping and 
Air Conditioning Industry for Allegheny County, Pennsylvania, Heating and Piping 
Contractors Pittsburgh Association, Paul J. Heenan, United Association of Steam, Hot 
Water, Refrigeration, Pneumatic Tube, Hydraulic, Air, Oil, Gasoline, Gas and Process 
Pipe Fitters, Welders and Helpers Local Union No. 449 of Pittsburgh, Pennsylvania, 
United Heating Co., Baker Smith & Co., Inc., Bartley-O’Neill Co., Wm. M. Clark & Co., 
Jos. C. Meyer Co., F. E. Geisler & Co., Inc., The G. F. Higgins Co., Iron City Heating 
Co., Langdon-Kaschnub Co., McGinness, Smith & McGinnes Co., Moss & Blakeley Plumb- 
ing Co., W. N. Sauer Co., George H. Soffel Co., Wayne Crouse, Inc., The Huffman-Wolfe 
Co., Eastern Plumbing & Heating Co., Frank A. Sprague, Norman S. Sprague, Jr., 
Robert E. Daume, William J. Graham, William S. Wilson, Thomas King, Edward F. 
Cass, Paul G. Cass, Adolph C. Matter, Louis J. Matter, George B. Stewart, W. C. 
Niebaum, Fred E, Hubbs, John M. Cuddyre, F. P. Madigan, Joseph G. Hertweck, J. H. 
Clark, Chas, A. Devlin, Albert Johns, Thomas E. Kinsella, John J. Morrison, Albert J. 
Neidenberger, Howard Thompson, Harry Haigmeir, John A. McGuire, Leo A. Green, 
Frank R. Johnston, James Ahearn and Joseph C. O’Toole. 


United States District Court for the Western District of Pennsylvania. 
8, 1939. 


A consent decree enjoins participation in a bid depository to fix prices or limit 
competition in bidding on heating installation, enjoins participation in a trade association 
of contractors or builders used to discriminate against persons not members of the 
association, enjoins agreements to limit employment of members of a labor union to 
members of a trade association, and enjoins acceptance of payments for the procurement 


December 


of labor for persons not members of the voluntary code or of the trade association. 


George Mashank, Acting United States Attorney for the Western District of Penn- 
sylvania, M. Niel Anderson, Special Assistant to the Attorney General. 


Clyde P. Bailey. Counsel for Defendant Local 449, United Heating Co. and their 


defendant representatives. 


Paul J. Heenan, Counsel for all other defendants. 


Judgment 


SCHOONMAKER.—This cattse coming on to 
be heard on the 8th day of December, 1939, 
and the defendants having waived process 
and service and having appeared herein, 

And counsel for the plaintiff and for the 
defendants having consented to the making 
and entering of this judgment, 

Now, therefore, without taking any testi- 
mony or evidence and in accordance with 
said consent of counsel, it is hereby 

Ordered, adjudged, and decreed as 
follows: 

[Jurisdiction] 


1, That the Court has jurisdiction of the 


subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
To Protect trade and commerce against un- 
lawful restraints and monopolies”, and the 
acts amendatory thereof and supplemental 
thereto. 


[Company Dissolved] 


2. That United Heating Co. be dissolved 
not Jater than March 1, 1940. 


[Code Dissolved] 


3. That the Voluntary Code of the Heat- 
ing, Piping and Air Conditioning Industry 
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for Allegheny County, Pennsylvania, here- 
inafter referred to as the Voluntary Code, 
be dissolved forthwith. 


[Acts Enjotned] 


4. That the defendants and each of them 
and all of their respective officers, directors, 
agents, servants, employees, and all persons 
acting or claiming to act on behalf of the 
defendants or any of them, and all members 
of defendant United Association of Steam, 
Hot Water, Refrigeration, Pneumatic Tube, 
Hydraulic Air, Oil Gasoline, Gas and Pro- 
cess Pipe Fitters, Welders and Helpers 
Local Union No. 449 of Pittsburgh, Penn- 
sylvania hereinafter referred to as Local 
449, be and they hereby are perpetually 
enjoined and restrained. ; ; 

A. From in any way engaging in, main- 
taining, extending, continuing, or reviving, 
either directly or indirectly, in whole or in 
part, by any means whatsoever, the com- 
bination and conspiracies in restraint of 
trade and commerce in heating materials, 
parts, supplies, apparatus and equipment 
used in connection with heating and ventila- 
ting systems, ‘described in the complaint 
herein, as follows: 

16. Beginning on or about August 4, 1937, the 
defendants or some of them, have engaged in an 
unlawful combination and conspiracy to restrain 
and burden, and pursuant thereto to have ac- 
tually restrained and burdened, the aforesaid 
interstate trade and commerce in heating equip- 
ment, in violation of the Act of Congress ap- 
proved July 2, 1890, entitled ‘‘An Act To protect 
trade and commerce against the unlawful re- 
straints and monopolies,’’ and acts amendatory 
thereof and supplementary thereto, in the man- 
ner and by the means as follows: 

17. Local 449, Leo A. Green, Frank R. John- 
ston, Howard Thompson, the Contractors Asso- 
ciation, E. J. Deere, J. J. Sneider, H. E. Kaschub, 
Chas, F. Ruege, Wm. J. Graham and Jacob 
Soffel, caused the organization of the Voluntary 
Code as aforesaid, on or about October 6, 1937. 
Shortly after such organization the Voluntary 
Code formulated and placed into effect its con- 
stitution and by-laws which provided, among 
other things, (a) that no member of the Volun- 
tary Code could take any heating contract at 
less than the estimated cost of the heating 
equipment and labor used, exclusive of cash dis- 
counts, (b) that members of the Voluntary Code 
must submit copies of all heating and ventilat- 
ing bids, other than bids on Public Works Ad- 
ministration projects, to a bid depository 
operated by said Voluntary Code, to be opened, 
tabulated, and made available to the other mem- 
bers of the Voluntary Code, (c) that each mem- 
ber of the Voluntary Code pay as fees and dues 
‘to said Voluntary Code an amount equal to 4% 
of 1% of each contract or order for work exceed- 
ing $250.00, other than contracts financed by the 
Public Works ‘Administration, and (d) that 
violations of said provisions be punishable by 
any monetary fine which the Board of Directors 
may levy, and by suspension from participation 
in the Voluntary Code. Said provisions have 
been enforced so as to prevent contractor mem- 
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bers from freely making their estimates for 
heating equipment and installation services, from 
lowering their prices therefor after their bids 
have been submitted, and from fully competing 
with one another in the sale at competitive 
prices of heating equipment moving in inter- 
state commerce. 

18. Upon the organization of the Voluntary 
Code as described above, Local 449 entered into 
an agreement with the Voluntary Code and its. 
members, and the Contractors Association and 
its members, to limit employment of the mem- 
bers of Local 449 to the members of the Volun- 
tary Code, to the exclusion of all other heating 
contractors and all other persons, firms and cor- 
porations, irrespective of the readiness of such 
other contractors to adhere to union require- 
ments respecting wages, hours, conditions of 
employment and collective bargaining. The pur- 
pose and effect of said agreement has been to 
force substantially all heating contractors doing 
business in Pittsburgh to submit to the unrea- 
sonable code provisions, fees and restraints 
enumerated above, or to make payments to 
contractor members for avoidance of said un- 
reasonable provisions, fees and restraints. 

19. On or about April 20, 1936, Local 449, 
Leo A. Green, Wm. J. Kinsella, John M. 
Cuddyre, John L. Curley and John A. McGuire 
caused to be formed defendant United Heating 
Co., for the purpose of entering into a non-profit 
heating contracting business. Since such organ- 
ization and continuously up to and including the 
time of filing this complaint, said company has 
been wholly owned and operated by Local 449. 
The said United Heating Co. has consistently 
submitted bids on heating equipment and in- 
stallations against contractors and builders who 
are not members of the Voluntary Code, at 
prices below cost. The said bids have been sub- 
mitted and the operations of the United Heating 
Co. generally have been carried on not for the 
purpose of obtaining profit but to compel con- 
tractors and builders to become members of 
the Voluntary Code and to drive out of business 
those contractors and buiJders who purchase 
heating equipment directly from manufacturers 
or from dealers who are not members of the 
Voluntary Code. 

20. The defendants have conspired together 
as aforesaid with the purpose and intent of 
unlawfully (a) monopolizing for the benefit of 
the members of the Voluntary Code, and of the 
Contractors Association to the exclusion of sub- 
stantially all other heating contractors, the sale 
and installation of heating equipment in the 
City of Pittsburgh, (b) raising prices of heating 
equipment and installation services, as described 
above, (c) obstructing and eliminating the pur- 
chase of heating equipment by general con- 
tractors or builders direct from manufacturers 
or from dealers who are not members of the 
Voluntary Code, (d) preventing heating con- 
tractors having their principal place of business 
outside the Commonwealth of Pennsylvania from 
coming into the City of Pittsburgh; competing 
therein for the business of furnishing heating 
equipment and services, and transporting heat- 
ing equipment in interstate commerce into the 
said city, and (e) interfering with and restrain- 
ing interstate trade and commerce in heating 
equipment. 


_B. From entering into or carrying out, 
directly or indirectly, by any means what- 
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soever, any combination or conspiracy of 
like or similar character or effect, and 


C. From doing, performing, agreeing 
upon, entering upon, or carrying out (with- 
out limitation of the foregoing) any of the 
following things: 

(a) Creating, operating or participating 
in the operation of any association of heat- 
ing contractors maintaining a bid depository 
or similar device designed to maintain or 
to fix the prices of heating equipment or to 
limit competition in bidding on heating in- 
stallations, or having the effect of main- 
taining or fixing prices of heating equipment 
or of limiting competition in bidding on 
heating installations, 

(b) Operating or participating in the 
operation of United Heating Co., or creat- 
ing, operating or participating in the opera- 
tion of any like or similar organization, 
company, firm or corporation used to dis- 
criminate, as described in the complaint 
herein, against contractors, builders, or 
other persons who are not members of an 
association such as is described in sub- 
paragraph (a) hereof, or against con- 
tractors, builders, or other persons who 
purchase heating equipment directly from 
manufacturers or from dealers who are not 
members of such an association. 

(c) Agreeing to limit or limiting employ- 
ment of members of Local 449 to contractors, 
builders or other persons who are mem- 
bers of an association of heating contractors 
such as is described in sub-paragraph (a) 
hereof, or otherwise discriminating against 
any contractor, builder or other person who 
is not a member of such an association or 
who purchases heating equipment directly 
from manufacturers or from dealers who 
are not members of such an association. 

(d) Accepting or contracting for any 
fees, dues, moneys, payments, or other 
property, the consideration for which is the 
procurement of or a promise to procure 
labor for contracters or others who are not 
members of the Voluntary Code, of the 
Contractors Association, or of any other 
like or-similar association. 


[Provisions Relating to Bid Depository Void} 


5. That all constitutions, by-laws, reso- 
lutions and agreements of and between 
Locat 449, the Voluntary Code and the Con- 
tractors Association in so far as they au- 
thorize, provide for or relate to a bid 


depository, or authorize, provide for or re- 
late to any limitation of employment of 
members of Local 449 to members of the 
Voluntary Code or to members of the Con- 
tractors Association, are hereby declared 
illegal, void, and of no force and effect. 


[Persons Bound By Decree] 


6. That the terms of this judgment shall 
be binding upon and shall extend to each 
and every one of the successors in interest 
of any and all of the defendants herein, and 
to any and all corporations, partnerships, 
firms and individuals who may acquire the 
ownership or control, directly or indirectly, 
of the property, business and assets of the 
defendants or any of them, whether by pur- 
chase, merger, consolidation, reorganization, 
or otherwise. 


[Procedure for Securing Compliance] 


7. That for the purpose of securing com- 
pliance with the judgment, authorized rep- 
resentatives of the Department of Justice 
shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of the defendants or any 
of them, relating to any of the matters con- 
tained in this judgment; that any authorized 
representative of the Department of Justice 
shall, subject to the reasonable convenience 
of the defendants, be permitted to interview 
officers or employees of defendants, without 
interference, restraint, or limitation by de- 
fendants; that defendants, upon the written 
request of the Attorney General, shall sub- 
mit such reports with respect to any of the 
matters contained in this judgment as may 
from time to time be necessary for the 
proper enforcement of this judgment. 


[Jurisdiction Retained] 


8. That jurisdiction of this cause and of 
the parties hereto is retained for the purpose 
of giving full effect to this judgment and 
for the enforcement of strict compliance 
therewith, and for the further purpose of 
making such other and further orders and 
judgments or taking such other action as 
may from time to time be necessary. 
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[55,254] Doris H. Goodman v. United States of America. 


United States Circuit Court of Appeals for the Ninth Circuit. 


1S) ES), 


Filed December 


Upon appeal from the District Court of the United States for the Northern District 


of California, Southern Division. 


An order adjudging a witness before a grand jury, in connection with an investiga- 


tion of alleged violations of the anti-trust laws, 


in contempt for refusing to take an 


oath of secrecy is affirmed, as it is within the discretionary power of the court to impose 
an oath of secrecy upon witnesses as well as upon grand jurors, 


Hon. A. F. St. Sure, D. J. Chalmers G.; Graham and Felix T. Smith (Clarence G. 
Morse, Truman R. Young and Pillsbury, Madison & Sutro, of Counsel) all of San 


Francisco, Calif., attorneys for appellant. 


Thurman W. Arnold, Asst. Aity. Gen. of Washington, D. C., James V. Hayes, 
Morris R. Clark, Samuel E. Neel, John V. Leddy, E. Compton Timberlake, George F. 
Fisher, Jr., Spec. Assts. to the Atty. Gen., and Frank J. Hennessy, U. S. Atty. all of 
San Francisco, California, attorneys for appellee. 


Before: Wirpur, DENMAN and HEALY, Circuit Judges. 


Hearty, Circuit Judge-——Involved here are 
appeals from an order of the District Court 
directing appellant to take an oath of 
secrecy before the grand jury convened in 
the district, and from a later order adjudg- 
ing her in contempt for refusing to take 
the oath. 

Four appeals have been prosecuted, two 
from the order directing the taking of the 
oath, and two from the judgment in con- 
tempt. The duplicate appeals were pre- 
cautionary, counsel being in doubt whether 
the orders are civil or criminal in nature. 
The Government has moved to dismiss the 
appeals from the order directing the tak- 
ing of the oath and the motions must be 
sustained. Palmuth et al. v. United States, 
9 Cir., — F. (2d) —, decided November 28, 
1939. The appeals from-the judgment in 
contempt remain to be disposed of. 

The grand jury investigation is said to 
be concerned with activities possibly vio- 
lative of the Sherman Antitrust Act. Ap- 
pellant, a stenographer in the office of one 
Samuel Goodman, her father, was under 
subpoena to attend before that body. Upon 
her appearance the foreman tendered her 
the following oath: “You do solemnly 
swear that you will keep secret the testi- 
mony you are about to give before the grand 
jury and that you will testify to the truth, 
the whole truth and nothing but the truth.” 


Appellant declined to take this oath be- 
cause of its requirement of secrecy. The 
grand jury, through its foreman, orally re- 
ported the occurrence to the court and pre- 
sented the witness for contumacy; whereupon 
the court directed appellant to take the 
oath, and upon her refusal to do so she 
was adjudged guilty of contempt and di- 
rected to be imprisoned for thirty days in 
the countv jail. 


[Arguments Against Oath} 

It is argued, in support of the position 
taken by appellant, that the federal grand 
jury system is based upon the practice ex- 
isting under the English common law; that 
at common law, while the grand jurors took 
an oath of secrecy, witnesses before them 
did not; that the federal courts have fol- 
lowed this practice and that there is no 
statutory authority for the requirement of 
an oath of secrecy on the part of a witness; 
and that none of the various reasons which 
have been advanced for the secrecy of 
grand jury investigations justifies the ad- 
ministration of such an oath. It is further 
contended that to require the oath would 
deprive appellant of the constitutional 
guaranties of freedom of speech, of protéc- 
tion from self-incrimination, and of the 
right to have the assistance of counsel, as 
provided in the First, Fifth and Sixth 
Amendments. 


[Meaning of Oath Agreed 

In a preliminary way it may be observed 
that there is no difficulty in understanding 
what the oath means. The parties are 
agreed that a witness who takes it is not 
deprived of the right to use his knowledge, 
but is precluded merely from disclosing 
wha? his testimony was—in other words, 
from revealing what occurred in the grand 
jury room. See State v. Kemp (Conn.), 1 
Atl. (2d) 761, 763-764. 


[Historical Background} 
_ (a) _ The practice in grand jury investiga- 
tions in this country deviates in many re- 
spects from the English mode, Hale v. 
Henkel, 201 U. S. 43;1 and there is no 
ground for believing that in America the 
system suffers from arrested growth. De- 


1See also United States v. Reed, 27 Fed. c 
727, No, 16134 (in which Circuit Justice Nelson 
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and American practice in the finding of bills of 
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viations in method have continued, partly 
as the result of statutory enactments and 
in part through the evolution of local cus- 
tom or usage. While in England an oath 
of secrecy seems not to have been exacted 
of grand jury witnesses, nevertheless the 
rule there, as stated by good authority, was 
that any person present before the grand 
jury was bound not to disclose what trans- 
pired. 1 Chitty Cr. Law 317; State v. 
Fassett, supra; 12 R.C.L. 1037. In this 
country the administration of such an oath 
to witnesses is by no means unheard of. 
In some of the states it has been required 
by statute” or by usage? Counsel for the 
Government say that in thirty-seven dis- 
tricts in the federal jurisdiction it is the 
practice to require such oaths. The grand 
jury minutes in the Northern District of 
California, we are told, disclose that an 
oath identical with the one involved here 
has been administered to witnesses since 
at least as early as 1919.5 

Grand' juries have been aptly character- 
ized as “the voice of the community accus- 
ing its members.” In re Kittle, 180 Fed. 
946. From earliest times it has been the 
policy of the law to shield the proceedings 
of these bodies from public scrutiny, and 


indictment); United States v. Amazon Industrial 
Chem. Corp., 55 F. (2d) 254 (dealing with the 
Act of June 30, 1906, 34 Stat. 1816, authorizing 
the designation of special counsel to conduct 
grand jury proceedings, and with the practice 
of having stenographers in grand jury rooms) ; 
State v. Fassett, 16 Conn. 457. From the case 
last cited it appears that in Connecticut it was 
the practice to have witnesses sworn in the grand 
jury room by a justice of the peace or other 
magistrate, whereas at that time (1844) the 
procedure both in England and in the courts of 
the United States wis to swear grand jury wit- 
nesses in open court. By §1 of the act of 
Congress of March 3, 1865 (13 Stat. 500, 28 USCA 
§ 420) the court was relieved of this burden and 
the power of swearing the witnesses was 
delegated to the foreman. 

2 See Gutgesell v. State (Tex.), 43 S. Ww. 1016; 
Misso v. State (Tex.), 135 S. W. 1173; Addison v. 
State (Tex.), 211 S. W. 225; Ex parte Wellborn 
(Mo.), 141 S. W. 31. 

3 See State v. Kemp (Conn.), 1 Atl. (2d) 761. 

4The districts named by counsel are: Ala., 
Middle D.; Ala., N. D.; Ariz.; Ark., E. D.; Cal., 
ND. Cal S. Di Colo.; Flas, N. *Dr;7 Blas, 
Ce ip). idaho ills sNey Des) Ind.) )S.) Das Kans. ; 
Tay Heeb: La. WwW. D5. Mich.; ene avliche, 
W. D.; Minn.; Miss., N. D.; Miss., S. D=aMO;, 
E. D.; Mo., W. D.; Neb.; Nev.; Ohio, IN bs BBSP 
Okla., E. D.; Okla., N. D.; Okla., Wie D..; 
Oregon; Tex., E. D.; Tex., Nigel) shed exe, 
S. D.; Tex., W. D.; Utah; Wash., W.D.; Wisc., 
E. D.; Wisc., W. D. 5 t 

Counsel for appellant tell us that a similar 
survey made two years ago showed grand juries 
in thirty-three federal districts imposed the oath 
of secrecy upon witnesses, while fifty-two did 
not. 

® Minutes for prior years are said not to be 


to this end the grand jurors themselves 
have always been sworn to keep their own 
counsel and that of the state or of the 
King.® Courts and text writers have ad- 
vanced various reasons for this rule .of 
privacy." In part the purpose is to protect 
grand jurors, complainants and witnesses, 
so that the jurors may deliberate and vote 
without fear that their conduct-will] be dis- 
closed elsewhere, and that those who testify 
may feel free to speak the truth without 
reserve. Other reasons for the rule are that 
if the accused should learn that his conduct 
is under investigation he is likely to flee 
arrest or to tamper with witnesses; and that 
one who is unjustly accused, but is exoner- 
ated by the refusal of the grand jury to 
indict, may not suffer injustice by a dis- 
closure that he has been under investigation 
for the commission of a crime. 

Further, the evidence taken before grand 
juries is confidential matter, to which the 
accused person has no right of access. 
Metzler v. United States, 9 Cir.. 64 F. (2d) 
203; United States v. American Medical Assn., 
26 F. Supp. 429; United States uv. Providence 
Tribune Co., 241 Fed. 524; State v. Brough- 
ton, 29 N.C. 79, 7 Ired. 96 (1846).® So strict 


was the requirement of secrecy in this re- 


available. On the hearing below Judge St. Sure 
observed that ‘‘we have established a rule here 
that our proceedings before our grand juries 
are secret, and if custom has established, as a 
rule, that an oath shall be administered such as 
the foreman directed you to take, it seems to me 
you should have taken it * * *,”’ 

® Consult Wigmore on Evidence, (2d Ed.), 
vol. 5, § 2360, p. 146. As there given, a form of 
the English oath was that the grand jurors shall 
“diligently inquire and true presentment make 
of all such matters and things as shall be given 
you in charge; the King’s counsel, your fel- 
lows’, and your own, you shall keep secret; you 
shall present no one for envy, hatred or malice; 
but you shall present all things truly as they 
come to your knowledge, according to the best 
of your understanding. So help you God.”’ Sub- 
stantially the same oath was approved by Justice 
Field in Charge To Grand Jury, 2 Sawyer 667, 
Fed. Cas. No. 18255. 

™Wigmore on Evidence (2d Ed.), vol. 5, 
§ 2360, p. 151; State v. Broughton, 29 N. C. 79, 
80-81; United States v. Providence Tribune Co., 
241 Fed. 524; United States v. American Medical 
Assn. (D. C., D. C.), 26 F. Supp. 429: United 
States v. Amazon Industrial Chem. Corp., supra. 

8In that case Chief Justice Ruffin remarked: 
“We think, too, that in furtherance of justice, 
the law may have intended to forbid a grand 
juror from giving aid to one indicted, and thus 
found to be probably guilty, in his efforts to 
defeat the prosecution, by publishing the evi- 
dence before thé grand jury, and thus enabling 
him to counteract it, perhaps by foul means, 
after he knew where the case pinched. That 
would be betraying ‘the State’s counsel’, which 
is necessarily opened to the grand jury.’”’ 
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spect that anciently a grand juror who dis- 
closed to an indicted person the evidence 
that had been given against him was held 
to be an accessory to the crime, if the crime 
was a felony, and a principal if the crime 
was treason; and later such conduct ap- 
pears to have been denounced as a high 
misprision. 4 Bl. Com. 126; 1 Chitty Cr. 
L. 317. Nowadays, in the absence of special 
statute providing a different method of 
punishment,’ a grand juror may be held in 
contempt for disclosing grand jury pro- 
ceedings to an outsider. In re Summer- 
hayes (D.C. N.D. Cal.) 70 Fed. 769; cf. 
United States vw. Providence Tribune Co., 
supra; 28 USCA § 385. 


[Policy of Secrecy] 


The practice of requiring witnesses to 
take an oath of secrecy is a logical method 
of effecting the general policy of secrecy 
in respect of the proceedings of these bodies. 
In a broad sense grand jurors themselves 
are witnesses; for a grand jury may act 
upon knowledge acquired either from their 
own observations or from the evidence of 
witnesses given before them. Hale vw. 
Henkel, supra. As is well known, in in- 
vestigations of corporate offenses under the 
Sherman Act the Government often finds 
it necessary to summon as witnesses of- 
ficers and employees of the parties whose 
conduct is the subject of the inquiry. If 
witnesses are free to broadcast their testi- 
mony after leaving the grand jury room, 
or if they may, under pressure, disclose it 
to those under investigation or to their 
attorneys, grand jury proceedings would 
in large measure be shorn of their tradi- 
tional privacy. 


[Discretionary Power of Court] 


There is no federal statute prescribing 
the form of oath, either of grand jurors 
or of witnesses, and none requiring either 
to take an oath of secrecy. In relation to 
the powers of district courts of the United 
States, § 268 of the Judicial Code (28 USCA 
§ 385) provides: 


“The said courts shall have power to impose 
and administer all necessary oaths, and to 
punish, by fine or imprisonment, at the discre- 
tion of the court, contempts of their authority. 
Such power to punish contempts shall not be 
construed to extend to any cases except the mis- 
behavior of any person in their presence or so 
near thereto as to obstruct ‘the administration 
of justice, the misbehavior of ‘any of the officers 
of said courts in their official transactions, and 

é 


® Both Texas and Missouri appear to have 
statutes making it a misdemeanor for a witness 
to disclose grand jury matters. See Texas cases 
cited in Note 2, supra; Rev. Statutes of Missouri 
(1929) § 3518. 
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the disobedience or resistance by any such of- 
ficer, or by any party, juror, witness, or other 
person to any lawful, writ, process, order, rule 
decree, or command of the said courts.”’ 

It would seem to be well within the dis- 
cretionary power of the court to impose an 
oath of secrecy not alone upon grand jurors, 
but upon the witnesses, if the court be- 
lieves the precaution necessary in the in- 
vestigation of crime.” More particularly is 
this true where the grand jury has itself 
requested the imposition of the oath on the 
witness; for these semi-autonomous bodies 
are entitled to have the privacy of their in- 
vestigations insured by all reasonable 
means. 


[Freedom of Speech Not Violated] 


(b) The contention that the oath vio- 
lates the right of the witness to freedom of 
speech is specious. The right is not ab- 
solute. Schenck v. Usted States, 249 U.S. 
47, Cf. Gitlow v. New York, 268 U.S. 52; 
Schneider v. Town of Irvington, — U.S. —, 
decided Nov. 22, 1939. It has never been 
supposed that.grand jurors are deprived of 
the constitutional right of free speech 
through the oath of secrecy which they 
make; and a witness summoned to appear 
before them is in no better case. Through 
their participation in the proceedings both 
grand jurors and witnesses occupy a spe- 
cial relationship to the state; and for rea- 
sons grounded in public policy, as we have 
seen, the testimony taken in these proceed- 
ings is privileged and confidential. Con- 
siderations of mere convenience or even of 
downright hardship on the part of the wit- 
ness do not outweigh the policy of secrecy 
in respect of grand jury investigations. 

Appellant disclaims the right to make 
disclosures to the world at large, ‘but insists 
that she has the right to confide in her em- 
ployer and her attorney. The former, how- 
ever, has no more right to be advised. of 
what has occurred before the grand jury 
than has any other member of the general 
public; and one of the purposes of the oath 
is to protect the witness against the im- 
portunities of her employer. The right of 
the witness to communicate with her at- 
torney stands on a different footing, but 
whatever that right may be it is not 
grounded in the First Amendment. 


[Self-Incrimination,; Right to Counsel] 


(c) It is contended that the oath violates 
the guaranty of the Fifth Amendment that 
no person shall be compelled in a criminal 


10 “At the foundation of our federal govern- 
ment the inquisitorial function of the grand jury 
and the compulsion of witnesses were recognized 
as incidents of the judicial power of the United 
States.’’ Blair v. United States, 250 U. S. 273, 
279. 
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case to be a witness against himself, nor 
be deprived of life, liberty or property with- 
out due process of law. Also that it vio- 
lates the Sixth Amendment in that it 
deprives appellant of the right to com- 
municate with and obtain the aid, assistance 
and advice of counsel. The Government, 
on the other hand, contends that the oath 
does not infringe any recognized constitu- 
tional right guaranteed by these amend- 
ments. 

We have heretofore indicated our view 
that the court had authority, in its discre- 
tion, to impose an oath of secrecy upon the 
witness; but it is not to be assumed that 
the court intended through the imposition 
of the oath to deprive appellant of her legal 
right to consult with her attorney. Clearly, 
an oath of this character, like a statute, 
should if possible be given such construc- 
tion as will harmonize it with the funda- 
mentallaw. We find no difficulty in holding 
that this oath can—and that it must— be so 
construed as not to disable a person who 
takes it from exercising in a proper situa- 
tion his right freely and in confidence to 
advise with his counsel. We do not have 
before us any situation in which that right 
has been infringed; and it is neither neces- 


sary nor appropriate here to consider all 
possible circumstances in which the right 
freely to consult counsel may become es- 
sential to the protection of the appellant. 


[Court May Absolve Oath of Secrecy] 


It is proper to add that the court ‘may 
at any time in the furtherance of justice re- 
move the seal of privacy from grand jury 
proceedings. Metzler v. United States, 
supra; United States v. Farrington, 5 Fed. 
343; Brzezinski v. United States, 2 Cir., 198 
Fed. 65; Carrol v. United States, 2 Cir., 16 
Ree(2d) 9Slecerpedemuc/sau, S. 763-012 
R.C.L. § 23, p. 1039; People v. Goldberg 
(ill.), 135 N. E. 84. The court may ab- 
solve a witness, as it may a grand juror, 
from his oath of secrecy; and, where that 
course is requested by the witness, it would 
be a clear abuse of discretion to deny it if 
the course is deemed essential to the wit- 
ness’ protection. However, the right of a 
person to avail himself of recognized con- 
stitutional safeguards does not depend upon 
the court’s indulgence. 


[Orders Adjudging Contempt Affirmed] 
Affirmed. 


{155,255] Ben Williamson, Jr., Trustee of Inland Gas Corporation v. Columbia 


Gas & Electric Corporation. 


United States Circuit Court of Appeals, Third Circuit, December 21, 1939. 
Appeal from the United States District Court, District of Delaware. 
Civil proceedings for the recovery of damages authorized under the Clayton Anti- 


Trust Act, sound in tort and, under the classification of actions of trespass on the case 
are properly dismissed where instituted subsequent to the running of the applicable state 
statute of limitations; as the unliquidated and speculative nature of the damages sought 
prevent bringing of the cause as an action of debt on a specialty to secure the advantage 
of a longer period of limitations. 


Marvel, Morford &.Logan, Wilmington, Delaware, counsel for appellant. 


Ward & Gray, Wilmington, Delaware. Cravath deGersdorff, Swaine & Wood, New 
York, counsel for appellee. 


Before Maris, Biwpie and Jones, Circuit Judges. 


was appointed trustee of Inland under Sec. 
77B of the Bankruptcy Act and filed his 
complaint September 16, 1938. The allega- 
tions of the complaint are fully stated in 
the opinion of the district court, 27 F. 
Supp. 198, and need not be repeated here. 
It is sufficient to say that the acts of Co- 


[Statement of Case] 


Maris, C. J.: This is an appeal by Ben 
Williamson, Jr., Trustee of Inland Gas 
Corporation, from an order of the District 
Court for the District of Delaware dis- 
missing his complaint against Columbia 
Gas & Electric Corporation. The plaintiff 
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lumbia complained of are alleged to be in 
violation of section 7 of the Clayton Act 
(15 U. S. C. §18) which provides in part: 

“No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital of 
another corporation engaged also in commerce, 
where the effect of such acquisition may be to 
substantially lessen competition between the cor- 
portion whose stock is so acquired and the cor- 
poration making the acquisition, or to restrain 
such commerce in any section or community, or 
tend to create a monopoly of any line of com- 
IMCL CEH: ce 


[Damages Claimed] 


The plaintiff claims threefold damages in 
accordance with the provisions of section 4 
of the Clayton Act (15 U. S. C. §15) which 
provides: 

“‘Any person who shall be injured in his busi- 
ness or property by reason of anything forbid- 
den in the antitrust laws may sue therefor in 
any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
fee.’’ 


[Complaint Dismissed] 


Columbia moved to dismiss the com- 
plaint for failure to state a claim upon 
which relief could be granted. Its motion 
was based on the ground that the plaintiff’s 
cause of action did not accrue within a 
period of three years prior to the com- 
mencement of the action. The parties 
agreed by a stipulation which accompanied 
the motion to dismiss that the right of 
action accrued not later than January 1, 
1931. The motion was sustained and the 
complaint dismissed by the district court. 


[Applicability of Statute of Limitations] 


To determine the applicable period of 
limitation we must resort, as the district 
court did, to the laws of Delaware, for the 
rule is well established that where an act 
of Congress does not fix a limitation of 
time for commencing actions to enforce it 


1 Revised Statutes Sec. 721 (28 U. S. C. 725); 
Campbell v. Haverhill, 155 U. S. 610; McCtaine v. 
Rankin, 197 U.S. 154; Pufahl v. Estate of Parks, 
299 U. S. 217; Donald v. Bird, 85 F. (2d) 663; 
and with especial reference te the antitrust laws, 
Glenn Coal Co. v. Dickinson Fuel Co., 72 F. (24d) 
885. 

2 Farmers’ Bank v. Gardner’s Adm’rs., 4 Harr. 
(4. Del.) 430, 433 ‘‘But where the right of action 
is fixed, permanent, and so certain, that it can- 
not be changed, misconstrued, or misunderstood, 
as in the case of a specialty or a record, the act 
of limitation is silent, and leaves the case to 
the common law presumption of payment or 
satisfaction after the lapse of twenty years.”’ 
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the state statute of limitations is applica- 
ble. 

The Delaware statute of limitations, Re- 
vised Code of Delaware (1935) §5129, 
provides in part: 

“No action of trespass, no action of replevin, 
no action of detinue, no action of debt not found 
upon a record or specialty, no action of account, 
no action of assumpsit, and no action upon the 
ease shall be brought after the expiration of 
three years from the accruing of the cause of 
such action; ...”’ 


It is apparent that the statute does not 
apply to actions of debt on a record or spe- 
cialty. As to such actions the courts of 
Delaware have said that the only limitation 
is the presumption of satisfaction after 
twenty years.” 


[Nature of Action] 


It is the contention of the plaintiff that 
his action is in the nature of an action of 
debt on a specialty and is therefore not 
barred, having been brought within twenty 
years. Columbia argues, however, that the 
complaint set forth a cause in tort for 
which an action of trespass on the case was 
the only remedy, and that, since the suit 
was brought more than three years after 
the cause of action had accrued, recovery 
was barred by the statute. We are, there- 
fore, called upon to determine whether an 
action in the nature of debt on a specialty 
at common law may be brought to recover 
damages for injuries to business resulting 
from acts forbidden by section 7 of the 
Clayton Act; or whether an action in the 
nature of common law trespass on the case 
is the sole remedy of the aggrieved party. 
The answer to this question obviously de- 
pends upon the nature of the cause of 
action granted by the statute and asserted 
in the complaint. 

The purchase of stock control by one 
corporation in another so as to lessen com- 
petition, restrain trade and effect a monop- 
oly would have been a wrong to the public 
at common law as is shown by the fact 
that the courts early declared agreements 
having such results against public policy 
and unenforceable. The antitrust legisla- 


8’ The granting of monopolies, which was a pre- 
rogative of the sovereign, was early declared to 
be contrary to common law as well as to many 
acts of Parliament. The reasons given were that 
monopolies tended to increase prices, deteriorate 
the quality of commodities and reduce artificers 
to idleness and beggary. The Case of Monopo- 
lies, 11 Coke 84b. Acts which resulted in a 
partial or complete control over victuals were 
made crimes by statutes relating to engrossing, 
regrating and forestalling. 5 and 6 Edward VI, 
cap. 14 (1552) repealed by 12 George III, cap. 71 
(1772) and 7 and 8 Victoria, cap. 24 (1844). 
(“Engross.—To buy up such large quantities of 
an article as to obtain a monopoly of it for the 
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tion extended this protection to the indi- 
vidual, and gave him a right of action for 
injuries sustained by him which up to that 
time had received no judicial recognition. 
An analogous situation arises in cases in 
which a right of action is given for death 
by wrongful act by a statute such as § 4155, 
Revised Code of Delaware, 1935. No such 
tight existed at common law. The Dela- 
ware courts have determined that the cause 
of action sounds in tort. So in Homiewicz 
u. Orlowski, 34 Del. 66, 143 A. 250, the court 
said: “If the injured person dies as a result 
of his injuries, there springs into being by 
vittue of the cited statute, a new right of 
action on behalf of the statutory parties. 
This new right of action is based upon the 
same cause of action the injured person 
had, viz. the original tort .. .” In Haz- 
card v. Alexander, 36 Del. 212, 173 A. 517, 
the court determined that the right given 
by the statute was for a tort. We are of 
the opinion that the cause of action given 
by Section 7 of the Clayton Act fits into 
that broad field of tort law which protects 
a man’s business from wrongful interfer- 
ence. Restatement, Torts, Division 9. The 
statute simply makes an addition to this 
group of recognized torts. Our analysis 
leads to the conclusion that the allegations 
of the complaint are that Columbia com- 
mitted a tort and that Inland was harmed 
thereby. 
[Common Law] 


At common law one injured by a tort 
for which there was no customary remedy 
could resort to an action upon the case, 
for, as was stated by Blackstone, “This ac- 
tion of trespass, or transgression, on the 
case, is a universal remedy, given for all 
personal wrongs and injuries without force 

_.”4 And in Stephen on Pleadings, Sec. 
17 it is said “The action of trespass upon 
the case lies where a party sues for dam- 


purpose of selling at an unreasonable price.” 
“Regrating.—Every practice or device, by act, 
conspiracy, words, or news, to enhance the price 
of victuals or other merchandise, is so denomi- 
nated. Co. 3d Inst. 196; 1 Russell, Cr. 169, 
Whart. Cr. Law 1849." ‘‘Forestalling the Mar- 
ket.—Buying victuals on their way to the market 
before they reach it, with the intent to sell 
again at a higher price. Cowell; Blount; 4 
Bla. Com. 158. Every device or practice, by 
act, conspiracy, words, or news, to enhance the 
price of victuals or other provisions; Co. 3d Inst. 
196; 1 Russ. Cr. 169; 4 Bla. Com. 158. See 13 
Viner, Abr. 430; 1 East 132; 3 M. & S. 67.” 
Bouvier’s Law Dictionary.) Even prior to the 
passage of the federal anti-trust laws of English 
and American courts ruled that agreements 
among individuals or corporations which resulted 
in a restrain of trade were detrimental to the 
public. (For a full discussion of the develop- 
ment of the law of monopoly and restraint of 
trade see Standard Oil Co. v. United States, 221 
U. S. 1, opinion by Chief Justice White, 51-59). 


ages for any wrong or cause of complaint 
to which trespass will not apply.”® 
Thus trespass on the case was held the 
proper action in Bowen v. Hall, 6 Q. B. D. 
333, for recovery of damages sustained by 
the plaintiff by reason of a breach of ton- 
tract by a third person to manufactures 
glazed bricks for the plaintiff, the breach 
having been caused by the defendant. The 
court said “That wherever a man does an 
act which in law and in fact is a wrongful 
act, and such an act as may, as a natural 
and probable consequence of it, produce 
injury to another, and which in the partic- 
ular case does produce such an injury, an 
action on the case will lie . # 


So also it appears that at common law 
an action on the case might be brought 
even though the right to damages was 
given by statute. It is stated in 1 Chitty on 
Pleading 148 that “Actions on the case are 
founded on the common law or upon acts 
of parliament, and lie generally to recover 
damages for torts not committed with force, 
actual or implied.” 


This principle of the common law was 
given application by the Superior Court of 
Delaware as far back as 1840 in the case 
of Ross v. Horsey, 3 Harr. (3 Del.) 60, in 
ruling upon the right to the recovery of 
double damages and costs allowed by the 
Delaware act of February 1, 1819 (5 Del. 
Laws 389) for the preservation of mill prop- 
erty. The relevant portion of the act, which 
is codified ‘as Sec. 4220 of the Revised Code 
of Delaware 1935, provides: “. . and for 
omitting or neglecting to give such due 
and reasonable notice, the offender shall, 
on due proof thereof being made, forfeit 
and pay double the amount of all damages, 
with costs of suit, which may be sustained 
by the owner, possessor or keeper of any 
such lower mill as aforesaid; to be recov- 
ered as debts of a like amount are or may 


The public was afforded some protection from 
these harmful results through the refusal of 
the courts to enforce such agreements. Mill and 
Lumber Co. v. Hayes, 76 Cal. 387, 18 P. 391; 
Anderson v. Jett, etc., 89 Ky. 375, 12 S. W. 670; 
India Bagging Association v. B. Kock & Co., 14 
La. Ann. 168; Richardson v. Buhl, 77 Mich. 632, 
43 N. W. 1102; Arnot v. Pittston and Elmira 
Coals Cos, 68 N. Xa. 058. 

43 Bl. Com, 122. 

5 For additional common law decisions to the 
effect that action on the case will lie see Garrett 
v. Taylor, Cro. Jac. 567 (K. B. 1621); Tarleton 
v. McGawley, Peaks N. P. 270 (K. B. 1793); 
Wise v. Western Union Telegraph Co., 36 Del. 
155, 172 A. 757; Garber v. Whitiaker, 36 Del. 272; 
174 A. 34, 36 “It is difficuit to give a general 
definition of a tort that wouid be satisfactory in 
all cases, but it is clear that, generally speaking, 
any act done or omitted to be done, contrary to 
the obligation of the law, is a tort and the 
damages suffered may oe recovered in an action 


on the case.” 
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be recoverable by the laws of this State.” 
In spite of this reference to an action for 
the recovery of debt the court ruled that 
trespass on the case was the proper form 
of action for recovery of the double dam- 
ages and costs allowed by the statute. 


[Conclusion Supported] 


Our conclusion that the cause of action 
sounds in tort and the appropriate form of 
action is trespass on the case is fully sup- 
ported by our recent decision in H. J. Jaeger 
Research Laboratories v. Radio Corpora- 
tion, 90 F. 2d 826 in which we affirmed a 
decision of the District Court of New Jer- 
sey holding that violations of the antitrust 
laws are torts for which actions of trespass 
on the case will lie. 


This conclusion, however, does not dis- 
pose of the controversy, for as was stated 
by Justice Story sitting the Circuit Court 
in Bullard v. Bell, 1 Mason 243, Fed. Cases 
INoveZ 121 Se it is not sufficient, .. . 
for the defendant to establish affirmatively, 
that an action of assumpsit or case might 
well lie; but negatively, that an action of 
debt will not.” As we have indicated, the 
plaintiff has strongly pressed upon us the 
contention that under the common law of 
Delaware the remedy of debt upon a spe- 
cialty would have been available to him. 
We think, however, that such a remedy is 
incompatible with the wrong for which re- 
dress is sought in the present case. An 
action of debt at common law would lie 
only where the sum claimed was certain or 
could readily be reduced to a certainty by 
mathematical computation. Young and 
Ashburnsham’s Case, 3 Leon. 161 (C. P. 
1587). In Bullard v. Beil, supra, Justice 
Story said: “For the remedy follows the 
nature of the case, and debt lies only when, 
by analogy to the rules of the common law 
the duty or penalty lies not in unliquidated 
damages, but is capable of being reduced to 
a certainty.” In 1 Chitty on Pleadings 127, 
132, the statement is made, “Debt, however, 
is not in any case sustainable, unless the 
demand is for a sum certain, or for a pe- 
cuniary demand . . . which can readily be 
reduced to a certainty . though debt 
is sustainable upon a simple contract, a 
specialty, a record, or a statute, yet it lies 
only for the recovery of a sum of money 
im numero, and not where the damages are 
unliquidated and incapable of being reduced 
by averment to a certainty;”’ The Supreme 
Court in Carrol v. Green, 92 U. S. 509, 513, 
stated “The action of debt lies on a statute 
where it ‘s brought for a sum certain, or 


8 United States v. Chamberiain, 219 U. S. 250; 
Stockwell v. United States, 13 Wall. 531; United 
States v, Younger, 92 F. 672; Andrews v. Bacon, 
.38 F. 777; U. S. v, Cott, Fed. Cas. No. 14,839; 
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where the sum is capable of being readily 
reduced to a certainty. It is not sustainable 
for unliquidated damages.” This common 
law rule is followed in Delaware. 2 Wool- 
ley, Delaware Practice, 993, 994; Ogden- 
Howard Co. v. Brand, 7 Boyce (30 Del.) 
482. 
[Unliquidated Damages] 

The present case presents a perfect illus- 
tration of damages which are unliquidated 
and which are determinable at best by ap- 
proximation and by the exercise of judg- 
ment by the trier of the facts. The claim 
for loss of profits is highly speculative, de- 
pendent upon factors of cost of production, 
labor, transportation, and quantities of gas 
sold. The plaintiff goes even further and 
claims that not only should Inland be re- 
imbursed for loss of profits, but should be 
given damages in an amount equal to its 
bonds, other debts and dividends, all of 
which he alleges, would have been paid 
had Inland made the anticipated profits. 
The claim need but be stated to make its 
speculative character obvious. 

The unliquidated character of a claim for 
damages under the antitrust laws was rec- 
ognized by the Supreme Court in Connolly 
v. Union Sewer Pipe Co., 184 U. S. 540, 552. 

The plaintiff calls our attention to many 
actions of debt on a specialty in which, he 
says, the amounts were uncertain. In many 
of those cases it was possible to ascertain 
the damages with mathematical exactness 
even prior to trial* whereas in the present 
case as we have already indicated they can 
be determined only by the exercise of judg- 
ment by the trier of facts. The decisions 
in others were based upon the provision in 
the statute which allowed damages that re- 
covery might be had by an action of debt.’ 


[Test as to Whether Debt on a Spe- 
cialty Will Lie] 

The plaintiff contends that the test as to 
whether debt on a specialty will lie is not 
whether the amount sought to be recovered 
is certain, but whether the action is given 
by the statute or is upon the statute, and 
offers the English decisions in Cork and 
Bandon Ry. Co. v. Goode, 13 C. B. D. 826 
and Gutsell v. Reeve, 1 K. B. D. 272 (1936) 
as illustrations. We add to these the more 
recent case of Pratt v. Cook, Sm. & Co., (St. 
Paul’s) Ld., 2 K. B. D. 51 (1938) which he 
did not cite. If, in establishing this test, 
the English courts no longer require cer- 
tainty as to amount they have clearly de- 
parted from the ancient rule of the common 
law which became and has remained the 
law of Delaware. 

Cowenhoven v, Freeholders, 44 N. J. L. 232; 
Outwater v. City of Passaic, 51 N. J. L. 428. 


™ Reed v. David, et ai., 3 Pick. (Mass.) 514; 
Orne v. Roberts, 51 N. H. 110. 
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The plaintiff contends since the “civil 
action” provided for by the Federal Rules 
of Civil Procedure has abolished all dis- 
tinctions in the forms of actions the state 
Statutes of limitations based upon differ- 
ences in forms of action no longer apply. 
Exactly the same contention was made in 
England, after the abolition of forms of 
action by the Judicature Act of 1873. In 
Gibbs v. Guild (1882) 9 Q. B. D. 59, Brett, 
L. J. said (p. 67): “It was said that inas- 
much as the names of actions are altered, 
and there is no longer an action on the case, 
or an action of trespass, the Statute of 
Limitations did no longer apply; but I am 
of opinion that the Judicature Act, 1873, 
did not alter or touch the Statute of Limi- 
tations at all, and that the statute still ap- 
plies to the circumstances which constituted 
the actions named in it, that is to say, that 
if the circumstances would have constituted 
an action on the case, or an action of tres- 
pass, although the action which involves 
the remedy sought would not now be called 
an action on the case or an action of tres- 
pass, yet, notwithstanding the Statute of 
Limitations applies to it, if the facts are 
such as would have supported an action on 
the case or an action of trespass.” 


[Limitation Period for Tort Actions] 


In Kirkman v. Philip’s Heirs, 54 Tenn. 222, 
the limitation period for tort actions was 
three years, for contract actions six years. 
The court analyzed the pleadings to deter- 
mine which cause of action was involved. 
The court said “This right is not inter- 
fercd with by the provisions of the Code 
abo'ishing the distinctions in the forms of 
actions. The statute of limitations appli- 
cable to the cause depends upon the nature 


and character of the action, and not upon 
its form.” 

We fully agree with the views expressed 
by the Circuit Court of Appeals of the Fifth 
Circuit, in City of El Paso v. West et al., 
104 F. 2d 96, in which that court disposed 
of a similar argument with the statement 
“Even under the new rules when limitation 
depends on the State law and that law 
refers to a form of action as determinative 
it will be necessary to ascertain what sort 
of case the pleader is presenting.” We find 
no evidence in the Federal Rules of Civil 
Procedure or in the notes thereto of an 
intent to cover the field of limitations of 
actions. The state statutes accordingly re- 
main applicable under the Rules of Deci- 
sion Act (28 U.S. C. § 725). 


[Determination of Action] 


In order to apply a statute of limitations, 
such as that of Delaware, which reads in 
terms of common law actions, to a civil 
action brought in a district court it is nec- 
essary for the court through a considera- 
tion of the nature of the cause of action 
disclosed in the complaint to determine the 
form of action which would have been 
brought upon it at common law. It is 
evident that the complaint in the case be- 
fore us discloses a cause of action which, 
under the common law of Delaware, would 
be enforceable in an action on the case and 
not in an action of debt on a specialty. 
The district court, therefore, properly held 
that the action was barred by the Delaware 
statute of limitations. 


[Conclusion] 
The order of the district court is affirmed. 


[55,256] United States of America v. Plumbing and Heating Industries Adminis- 
trative Association, Inc., Joseph G. Hildebrand, John M. Botts, J. H. McCarthy, Elmond 
J. Ewing, Joseph A. High, Theo. R. Newman, Mark Moran, W. Howard Gottlieb, Maurice 
R. Colbert, Frank J. Lucas, Edgar O. Olson. 


United States’ District Court, District of Columbia, December 22, 1939. 


A decree will issue upon consent of the parties in an action under the Sherman Anti- 
Trust Act prohibiting concerted interference by plumbing and heating contractors with 
competitive bidding upon construction projects and dissolving a combination allegedly 
operated in restraint of trade where the jurisdiction of the court is properly invoked and 
entry of the decree affords a suitable measure of relief. 


Before Procror, District Judge. 
Judgment 


Proctor, D. J.: This cause came on to be 
heard on this 22nd day of December 1939, 
the complainant being represented by David 
A. Pine, United States Attorney for the 


District of Columbia, and Gordon Dean, 
Special Assistant to the Attorney General, 
and the defendants being represented by 
their counsel, said defendants having ap- 
peared voluntarily and generally and having 
waived service of process. 
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[Consent to Judgment] 


It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this judgment; 


[Sufficiency of Relief] 


It further appears to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the com- 
plaint, and that by reason of the aforesaid 
consent of the parties it is unnecessary to 
proceed with the trial of the cause, or to 
take testimony therein, or that any adjudi- 
cation be made of the facts. 


[Consent Decree] 


Now, therefore, upon motion of complain- 
ant, without taking any testimony or evi- 
dence, and without making any adjudication 
of the facts, and in accordance with said 
consent, it is hereby 

ORDERED, ADJUDGED, 
CREED— 


and —DE- 


[Nature of Action] 


1. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all the parties hereto with full power 
and authority to enter this judgment and 
that the complaint alleges a combination in 
restraint of trade and commerce in the Dis- 
trict of Columbia in the restriction and 
elimination of competitive bidding among 
plumbing and heating contractors in viola- 
tion of the Act of Congress approved July 
2, 1890, entitled, “An Act to protect trade 
and commerce against unlawful restraints 
and monopolies,” commonly known as the 
Sherman Antitrust Act, and states a cause 
of action under said Act. 


[Dissolution Provided] 


2. That defendant corporation, Plumbing 
and Heating Industries Administrative As- 
sociation, Inc. be dissolved by action of the 
defendant officers and members of said cor- 
poration. 


[Restraints Imposed] 


3. That the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them be 
and they are hereby perpetually enjoined 
and restrained from engaging in, carrying 
out, maintaining, or extending, directly or 
indirectly, any combination to restrain trade 
or commerce in the District of Columbia 
in the restriction and elimination of com- 
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et al. 


petitive bidding among p lumbing and heat- 
ing contractors such as is alleged in the 
complaint, and from entering into or carry- 
ing out, directly or indirectly, by any means 
whatsoever, any combination of like char- 
acter or effect, and more particularly (but 
the enumeration following shall not detract 
from the inclusiveness of the foregoing) 


from doing, performing, agreeing upon, en- 
tering upon, or carrying out any of the 
following acts or things: 


(a) Operating any organization or en- 
gaging in any plan or procedure 
whereby the elimination or restriction 
of low bids on any project is accom- 
plished; 

Interfering or agreeing to interfere in 
any way with free and open competi- 
tive bidding on any and all construc- 
tion projects in the District of 
Columbia. 


[Inspection of Books] 


4. That for the purpose of securing com- 
pliance with the judgment authorized rep- 
resentatives of the Department of Justice 
shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or control of defendants, relating 
to any of the matters contained in this 
judgment; that any authorized representa- 
tive of the Department of Justice shall, 
subject to the reasonable convenience of the 
defendants, be permitted to interview off- 
cers or employees of defendants, without 
interference, restraint, or limitation by de- 
fendants; that defendants, upon the written 
request of the Attorney General, shall sub- 
mit such reports with respect to any of 
the matters contained in this judgment as 
may from time to time be necessary for 
the proper enforcement of this judgment. 


(b) 


[Jurisdiction Retained] 


5. That jurisdiction of this cause and of 
the parties hereto is retained for the pur- 
pose of giving full effect to this judgment 
and for the enforcement of strict compli- 
ance therewith, and for the further purpose 
of making such other and further orders 
and judgments or taking such other action 
as may from time to time be necessary. 


[Recovery of Costs] 
6. And that complainant recover its costs. 
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[55,257] United States of America v. Union Painters Administrative Association, 
Inc., W. H. Sheehan, Thomas H. Reid, F. Y. Denson, Edward W. Minte Co., Inc., Ed- 
ward W. Minte, F. J. Rice, A. William Dunbar. 


United States District Court, District of Columbia, December 22, 1939. 


A decree will issue upon consent of the parties in an action under the Sherman Anti- 
Trust Act prohibiting concerted interference by painting contractors with competitive 
bidding upon construction projects and dissolving a combination allegedly operated in 
restraint of trade where the jurisdiction of the court is properly invoked and entry of the 


decree affords a suitable measure of relief. 


Before Proctor, District Judge. 


Judgment 
[History of Case] 


This cause came on to be heard on this 
22nd day of December 1939, the complaint 
being represented by David A. Pine, United 
States Attorney for the District of Colum- 
bia, and by Gordon Dean, Special Assistant 
to the Attorney General, and the defendants 
being represented by their counsel, said de- 
fendants having appeared voluntarily and 
generally and having waived service of 
process. 


[Consent to Judgment] 


It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this judgment. 


[Sufficiency of Relief] 


It further appears to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the complaint 
and that by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 
with the trial of the cause or to take testi- 
mony therein or that any adjudication be 
made of the facts. 


[Consent Decree] 


Now, therefore, upon motion of com- 
plaint, without taking any testimony or 
evidence, and without making any adjudica- 
tion of the facts and in accordance with said 
consent, it is hereby 

ORDERED, ADJUDGED, and DE- 
CREED— 


[Nature of Action] 


1. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all the parties hereto with full power 
and authority to enter this judgment and 
that the complaint alleges a combination in 
restraint of trade and commerce in the Dis- 
trict of Columbia in the elimination of com- 
petitive bidding among painting contractors 
in violation of the Act of Congress approved 
July 2, 1890, entitled ““An Act to protect 
trade and commerce against unlawful res- 


straints and monopolies,” commonly known 
as the Sherman Antitrust Act, and states a 
cause of action under said Act. 


[Forfeiture of Charter] 


2. That charter of the defendant corpo- 
ration, Union Painters Administrative As- 
sociation, Inc. is hereby forfeited. 


[Restraints Imposed] 


3. That the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them be 
and they are hereby perpetually enjoined 
and restrained from engaging in, carrying 
out, maintaining, or extending, directly or 
indirectly, any combination to restrain trade 
or commerce in the District of Columbia in 
the elimination of competitive bidding 
among painting contractors such as is al- 
leged in the complaint and from entering 
into or carrying out, directly or indirectly, 
by any means whatsoever, any combina- 
tion of like character or effect and more 
particularly (but the enumeration following 
shall not detract from the inclusiveness of 
the foregoing) from doing, performing, 
agreeing upon, entering upon, or carrying 
out any of the following acts or things: 

a. Operating any organization or engag- 
ing in any device or scheme such as 
that commonly known as a bid deposi- 
tory whereby the elimination or re- 
striction of low bids on any project in 
the District of Columbia is accom- 
plished; 


b. Interfering or agreeing to interfere in 
any way with free and open competi- 
tive bidding on any and all construc- 
tion projects in the District of 
Columbia. 


[Inspection of Books] 


4. That for the purpose of securing com- 
pliance with the judgment authorized rep- 
resentatives of the Department of Justice 
shall, upon the request of the Attorney 
General or any Assistant Attorney General, 
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be permitted access, within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendants, relating to any 
of the matters contained in this judgment; 
that any authorized representatives of the 
Department of Justice shall, subject to the 
reasonable convenience of the defendants, 
be permitted to interview officers or em- 
ployees of the defendants, without interfer- 
ence, restraint, or limitation by defendants; 
that defendants, upon the written request 
of the Attorney General, shall submit such 
reports with respect to any of the matters 
contained in the judgment as may from time 
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to time be necessary for the proper enforce- 
ment of this judgment. 


[Jurisdiction Retained] 


5. That jurisdiction of this cause and of 
the parties hereto is retained for the purpose 
of giving full effect to this judgment and 
for the enforcement of strict compliance 
therewith, and for the further purpose of 
making such order and further orders and 
judgments or taking such other action as 
may from time to time be necessary. 


[Recovery of Costs} 
6 And that complainant recover its costs. 


{1 55,258] United States of America v. Excavators Administrative Association, Inc., 
Logan Pingree Co., Inc., M. Cain Co., Inc., Crane Service Co., Inc., Raymond Hartzell, 
Herman Morover, Raymond Morover, James Parreco, Theodore Parreco, William Par- 
reco, Edward Parreco, Logan Pingree, F. J. Rice, M. Cain. 

United States District Court, District of Columbia, December 22, 1939. 


A decree will issue upon consent of the parties in an action under the Sherman Anti- 
Trust Act prohibiting concerted interference by excavators with competitive bidding 
upon construction projects and dissolving a combination allegedly operated in restraint 
of trade where the jurisdiction of the court is properly invoked and entry of the decree 


affords a suitable measure of relief. 


Before Proctor, District Judge. 


Judgment 
[History of Case] 


This cause came to be heard on this 22nd 
day of December, 1939, the complainant be- 
ing represented by David A. Pine, United 
States Attorney for the District of Colum- 
bia, and Gordon Dean, Special Assistant to 
the Attorney General and the defendants 
being represented by their counsel, said 
defendants having appeared voluntarily and 


generally and having waived service of 
process. 


[Consent to Judgment] 


It appears to the Court that the defend- 
ants having consented in writing to the 
making and entering of this judgment; 


[Sufficiency of Relief] 


_ It further appears to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the complaint, 
and that by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 
with the trial of the cause, or to take testi- 
mony therein, or that any adjudication be 
made of the facts. 


[Decree] 
Now, therefore, upon motion of com- 


| 55,258 


plainant, without taking any testimony or 
evidence, and without making an adjudica- 
tion of the facts, and in accordance with 
said consent, it is hereby ORDERED, AD- 
JUDGED, and DECREED— 


[Nature of Action] 


1. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all the parties hereto with full power 
and authority to enter this judgment, and 
that the complaint alleges a combination in 
restraint of trade and commerce in the 
work of excavating and the competitive bid- 
ding thereon in violation of the Act of Con- 
gress approved July 2, 1890, entitled, “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Antitrust 


Act, and states a cause of action under said 
Act. 


[Dissolution of Corporate Defendant] 


2. That defendant corporation, Excava- 
tors Administrative Association, Inc., be 
and the same is hereby dissolved. 


[Restraints Imposed] 


3. That the defendants and each of them 
and each and all of their respective officers, 
directors, members, agents, servants and 
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employees, and all persons acting or claim- 
ing to act on behalf of the defendants, or 
any of them, be and they are hereby per- 
petually enjoined and restrained from en- 
gaging in, carrying out, maintaining or 
extending, directly or indirectly, any com- 
bination to restrain trade and commerce in 
the work of excavating and the competitive 
bidding thereur, such as is alleged in the 
complaint, and from entering into or carry- 
ing out, directly or indirectly, by any means 
whatsoever, any combination of like char- 
acter or effect and more particularly (but 
i},e enumeration following shall not detract 
i,om the inclusiveness of the foregoing) 
irom doing, performing, agreeing upon, en- 
tering upon or carrying out any of the fol- 
lowing acts or things: 


(a) Operating any organization or en- 
gaging in any plan or procedure such 
as that commonly known as a bid 
depository whereby the elimination 
or restriction of low bids on any 
project in the District of Columbia 
is accomplished; 

Interfering or agreeing to interfere 
in any way with free and open com- 
petitive bidding on any and all con- 
struction projects in the District of 
Columbia. 


(b) 


[Inspection of Books] 


4. That for the purpose of securing com- 
pliance with the judgment authorized rep- 
resentatives of the Department of Justice 


shall, upon the request of the Attorney 
General or an Assistant Attorney General 
be permitted access within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendants, relating to 
any of the matters contained in this judg- 
ment; that any authorized representative 
of the Department of Justice shall, subject 
to the reasonable convenience of the de- 
fendants, be permitted to interview officers 
or employees of defendants, without inter- 
ference, restraint, or limitation by defend- 
ants; that defendants, upon the ‘written 
request of the Attorney General shall sub- 
mit such reports with respect to any of the 
matters contained in this judgment as may 
from time to time be necessary for the 
proper enforcement of this judgment. 


[Jurisdiction Retained] 


5. That jurisdiction of this case and of 
the parties hereto be and it hereby is, re- 
tained by the Court, for the purpose of giv- 
ing full effect to the judgment and for the 
enforcement of a strict compliance there- 
with, and for the further purpose of making 
such other and further orders and judg- 
ments or taking such other action as may 
from time to time be necessary. 


[Recovery of Costs] 
6. And that complainant recover its costs. 


[55,259] Opinion of the Attorney General of the State of Wisconsin. 
Addressed to the District Attorney, Manitowoc, Wisconsin, December 13, 1939. 


Under the Wisconsin Unfair Sales Act, prohibiting sales below cost, a merchant may 
offer commodities for sale or sell at a price not lower than invoice or replacement cost, 
whichever is the lower. Using the higher of the two as a standard would not constitute 


a violation-of the Act. 


With reference to Ch. 56, Laws of 1939, 
creating sec. 110.15 of the statutes, you 
state a case as follows: 

“‘Take for example the case of a certain mer- 
chant who purchased certain merchandise at 
$1.00 a dozen on the first of July, 1939; this 
merchandise has not been disposed of by the 
first of December, 1939. May said retail mer- 
chant use the actual invoice cost of $1.00 per 
dozen which he paid in July as the basis for 
determining his selling price or is he forced to 
use the cost at which said merchandise could 
have been replaced at any time thirty days prior 
to the first of December ?’’ 


In reference to the stated case, you state: 
“Tt is my opinion that the above sections of 
the said law mean that the actual invoice cost 
no matter when purchased can be used by the 


retailer in computing his selling price. Section 
A provides ‘cost to retailer’ means invoice cost.’’ 


You request our opinion. 


At the outset, it may be observed that 
the chapter in question is not a price-fixing 
statute except in so far as it fixes a mini- 
mum price below which the seller may not 
go in selling or offering articles or com- 
modities for sale. 


Subsec. (3) of the act, entitled “Tllegality 
of Loss Leaders” provides: 


“Any advertising, offer to sell, or sale of any 
merchandise, either by retailers or wholesalers, 
at less than cost as defined in this section, * * * 
are unfair competition and contrary to public 
policy and the policy of this section, * * *.’’ 


q 55,259 


766 


Court Decisions 


Wisconsin Attorney General's Opinion 


‘Cost of retailer” is defined in subsec. (2), 
subdiv. (a) which reads: 

“Cost to retailer’ means the invoice cost of 
the merchandise to the retailer, or the replace- 
ment cost of the merchandise to the retailer, 
whichever is lower; * * *,’’ 


The “replacement cost” is defined in 
subsec. (2), subdiv. (c) of the act and 
provides: 


““ “Replacement cost’ means the cost per unit 
at which the merchandise sold or offered for sale 
could have been bought by the seller at any 
time within thirty days prior to the date of sale 
or the date upon which it is offered for sale by 
the seller if bought in the same quantity or 
quantities as the seller’s last purchase of the 
said merchandise.”’ 


It seems perfectly apparent that the re- 
tailer in the case which you state may use 
either invoice cost or “replacement cost” 
as above defined, whichever is the lower. 
In so doing, he will not be violating the 
law but will be within the strict letter of 
it so long as either cost is a bona fide 
cost within the meaning of subdiv. (d) of 
subsec. (2) of the act which provides as 
follows: 

“Cost to retailer’ and ‘cost of wholesaler’ as 
defined in paragraphs (a) and (b) of this section 
mean bona fide costs; and purchases made by 
retailers and wholesalers at prices which cannot 


be justified by prevailing market conditions’ 


1 55,259 


within this state shall not be used in determin: 
ing cost to the retailer and cost to the whole- 
saler.”’ 


The act fixes no maximum, it merely 
fixes a minimum. It is aimed at selling or 
offering for sale the so-called “leaders” at 
below either invoice or “replacement cost” 
as those terms are defined in the act. 

There is obviously no reason why, in 
the case that you put, the merchant may 
not use invoice cost as defined in the act 
as a standard below which he may not 
sell without violating the act. If he uses 
invoice cost as a standard and that cost is 
lower than “replacement cost,” there can 
be no violation of the act as the act spe- 
cifically provides that he may use such 
lower cost without violating the terms 
thereof. If he uses invoice cost as a stand- 
ard and that cost is higher than “replace- 
ment cost,” there would be no violation of 
the act, as the act by its express terms 
would have permitted him to use the lower 
figure as the standard. One cannot violate 
the terms of this act by using the higher 
figure as a standard, as the act is not 
concerned with maximum prices but rather 
with minimum prices below which com- 
modities may not be, sold or offered for 
sale. 

Very truly yours, 
John E. Martin Attorney General. 
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Butterick Publishing Co. (CCA-2; 1936)........ q 55,130 
Rice 

California Rice Industry (CCA-9; 1939)........ q 55,211 
Rugs 

Artloom Corp., t.a. Artloom Rug Mills (CCA-3; 

TOSS) Re ae Re, preiie an 4 hia Caan we 55,045 

Rule-making power of FTC 

E. Griffiths Hughes, Inc. (CA-D. C.; 1933)...... q 55,021 
Silverware misrepresentation ; 

Natiouall Silver. Go. (CGA-7 251937, nee oan 4:55;153 

Sheffield Silver Co., Inc. (CCA-2; 1938)......... {55,190 
Soap 

Belmont Laboratories, Inc. (CCA-3; 1939)...... 4 55,215 

KearrigdeGom(GGA-HO32)eeee.. le ne ee q 55,004 
Spark plugs 

Real Products Corp. (CCA-2; 1937)............ {] 55,160 


Supplemental transcript of record, filing by FTC 
California Lumbermen’s Council (CCA-9; 1939)... 55,226 


Testimonials 


LneGtos Inc (CCA-2 1934) 0) oye rer aes q 55,048 

Northam Warren Corp. (CCA-2; 1932)......... q 55,008 
Textiles 

Bear Mill Manufacturing Co., Inc. (CCA-2; 

TOSSA e eee Nee) ST ae Ce 5 Aes q 55,189 

Mid West Mills, Inc. (CCA-7; 1937)............ { 55,164 
Therapeutic device 

Electro Thermal Co. (CCA-9; 1937) ............ q 55,168 


Therapeutic value misrepresentation 
Battle Creek Appliance Co., Ltd. (CCA-6; 1935)... {55,087 


Belmont Laboratories, Inc. (CCA-3; 1939)...... 455,215 
Gapon: Water Cos (GCA=3 71939) Pe ee td q 55,245 
Kairyfoot, Products, Co. (CCA-/ 5.1935) 4 2. oo, { 55,095 
Justin Haynes & Co., Inc. (CCA-2; 1939)....... T155,233 
E. Griffiths Hughes, Inc. (CCA-2; 1935)......... q 55,075 
Miller, ta. Amber-Ita (CCA-6; 1935)........... q 55,094 
Tires 

Goodyear Tire & Rubber Co. (U. S. Sup. Ct.; 

ED Toh bya uy la. ae SO cat tren Re cea q 55,181 


Goodyear Tire & Rubber Co. (CCA-6; 1939).... {55,206 
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Federal Trade Commission Cases 


Toilet preparations 


Armand. Co,,,Inc..(CGAs2:1935)-95 cod. tee eae q 55,078 
Northam Warren Corp. (CCA-2; 1932)......... { 55,008 
Tying contracts 


Paramount Famous-Lasky Corp. (CCA-2; 1932).. {55,003 


Variance between FTC complaint and cease and desist 
order 
Armand ‘Co. Ine: (CCAS? 4936) F5 1. aa q 55,125 


Wholesale activities misrepresented 
L. & C. Mayers Co., Inc. (CCA-2; 1938)..... ... $55,184 


PRICE DISCRIMINATION CASES 


CLAYTON ACT 
PRIOR TO AMENDMENT BY ROBINSON- 
PATMAN ACT 


“Commodity” not inclusive of transportation of pas- 
sengers by motor bus 


Fleetway, Inc. v. Public Service Interstate Trans- 
portation. Co, (CCA-3;1934) 0d vt he q 55,061 
Cost differences in sales of different quantities 


Goodyear Tire & Rubber Co. v. FTC (CCA-6; 
1) Me ciate, sale Marat A. See coagtoat pete i { 55,206 


Discontinuance of discrimination 
FTC v. Goodyear Tire & Rubber Co. (U. S. Sup. 
CO LIOR ke Res aka, dare els ha ee de ae { 55,181 
Discrimination enjoined by consent 
U. S. v. Kansas City Ice Co. (DC Mo.; 1934).... 55,055 
Effect of Robinson-Patman Amendment on controversy 


FTC v. Goodyear Tire & Rubber Co. (U. S. Sup. 
Ct. 1988) es ty A. bn peer ses al q 55,181 


Equal opportunity to all prospective purchasers 
Boss Mfg. Co. v. Payne Glove Co. (CCA-8; 1934). . 55,053 


Interstate commerce 


Lipson v. Socony-Vacuum Corp. (CCA-1; 1935).. {[ 55,069 


Justification need not be negatived by plaintiff 
Hansen Packing Co. v. Armour & Co. (DCN. Y.; 
| 6 Flan ee ik be ON Ole PMCS Pr hse § 55,127 


Plaintiff neither customer nor competitor of defendant 


McAbee v. Pure Carbonic Co. of America (DC 
Pa oN DRO Poets eee un ite cheat cen q 55,052 


ROBINSON-PATMAN ACT 
PRICE DISCRIMINATION PROHIBITED—Sec. 2(a) 


Brokerage fee provisions of Act to be read independ- 
ently of price discrimination provisions 


Great A. & P. Tea Co. v. FTC (CCA-3; 1939) .... {| 55,242 


Brokerage fees as concealed price discrimination 
Biddle Purchasing Co. v. FTC (CCA-2; 1938)... {[ 55,180 


Government purchases 
United States Attorney General’s Opinion....... q 55,145 
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Price Discrimination Cases 
“e 


Refusal to quote prices to dealer who is only prospec- 
tive buyer 


Shaw’s, Inc. v. Wilson-Jones Co. (CCA-3; 1939)... {[ 55,230 
State purchases 

California Attorney General’s Opinion.......... ] 55,156 

Minnesota Attorney General’s Opinion......... 1,559,157 


BROKERAGE COMMISSIONS—Sec. 2(c) 


Brokerage fee payments to field buying agents of 
customer 
Great A. & P. Tea Co. v. FTC (CCA-3; 1939).... [55,242 
Brokerage fee provisions of Act to be read independ- 
ently of price discrimination provisions 
Great A. & P. Tea Co. v. FTC (CCA-3; 1939) .... § 55,242 
Constitutionality of brokerage fee provisions 
Great A. & P. Tea Co. v"FFE(ECAZS 1939) eee 551242 
Crediting of brokerage commissions to buyers’ com- 
missions accounts where unearned by buyers 
Oliver Bros., Inc. v. FTC (CCA-4; 1939)........ T5S:212 
Due process clause of Constitution not violated by 


FTC order prohibiting payment of brokerage fees 
to buyers 


Biddle Purchasing Co. v. FTC (CCA-2; 1938)... {55,180 


STATE FAIR TRADE ACT CASES 


CALIFORNIA 


Constitutionality of Fair Trade Act 
Bristol-Myers Co. v. Tischauser (DC Cal.; 1936).. J 55,108 
Kunsman v. Max Factor & Co. (U. S. Sup. Ct.; 
ROSO) Wet eee EEE cc en ee shee e § 55,142 
Max Factor & Co. v. Kunsman (Cal. Sup. Ct.; 
1936)24- 44. PSTSEO. OC JU DION Ge wiIwo RIE q 55,100 
Pep Boys v. Pyroil Sales Co., Inc. (U. S. Sup. Ct.; 
LOZ6 J RSIOES, ANTE. VP) host LY are: q 55,142 
Nonsigner enjoined from selling below fair trade price 
Dr. Miles California Co. v. Sontag Chain Stores 
Contd (Cale sup eet 1937 Vani eee ee 7 55,150 
Purpose of Fair Trade Act 
Max Factor & Co. v. Kunsman (Cal. Sup. Ct.; 
| ToS et Re ago ds a I, cr eee revere q 55,100 


FLORIDA 
Constitutionality of nonsigner provisions 


Bristol-Myers Co. v. Webb’s Cut Rate Drug Co., 
Ince (Pla-Sups Ct731939) 8 a. seh et 155,217 


ILLINOIS 


Constitutionality of Fair Trade Act 
Old Dearborn Distributing Co. v. Seagram-Dis- 
tillers -Corp.cCUs S..5ups Ct 19560). oa. eee q 55,141 


Injunction against advertising whiskey at price below 
fair trade price 


Triner Corp. v. Oransky (Ill. Sup. Ct.; 1936). .... q 55,143 
KENTUCKY 
Advertising at price fixed by owner 
Opinion of Attorney Gerreraleer ey On. 5: .. -«- 455,251 
MARYLAND 


Constitutionality of Fair Trade Act 


Goldsmith v. Mead Johnson & Co. (Md. Ct. of 
Jag) TREE Sed ea NS are ee On reese een q 55,232 


NEW JERSEY 


Consideration in fair trade contracts 


Schenley Products Co. v. Franklin Stores Co. 
CNP ye Ct Ol Pir. Appr, L990) oo... eeeee og {| 55,186 
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State Fair Trade Act Cases 


Constitutionality of Fair Trade Act 
Johnson & Johnson v. Weissbard (N. J. Ct. of 
Err & App. 71937) <7 Gae8 Saeed eer q 55,159 
Liquor within scope of Fair Trade Act 
Schenley Products Co. v. Franklin Stores Co. 
(NwY Ctr ofiBrrs & Apps AI ora. oe cen { 55,186 
Mutuality and certainty in fair trade contracts 
Schenley Products Co. v. Franklin Stores Co. 
(NeJoGt, of Erriéei App; 1938) ce oe eer eee q 55,186 
Trade-mark ownership need not be offered in proof 
in fair trade suit 


Schenley Products Co. v. Franklin Stores Co. 
(Ni Jat of Errede Apps 311938 ae ee q 55,186 


NEW YORK 
Constitutionality of Fair Trade Act as to nonsigners 
Seeck & Kade, Inc. v. Tomshinsky (N. Y. Ct. of 
Apps 1936) 'S.2), AMOR SO oe ent tes 955,111 
Constitutionality of nonsigner provisions 
Bourjois Sales Corp. v. Dorfman (N. Y. Ct. of 
78) Siege Sa) aM h near bane erg | pis heb Bi {55,155 


Enforcement against nonsigner selling with knowl- 
edge of fair trade contract 


Port Chester Wine & Liquor Shop, Inc. v. Miller 
Bros. Fruiterers, Inc. (N. Y. Ct. of App.; 1939) { 55,237 


PENNSYLVANIA 
Lack of knowledge as defense to charge of fair trade 
violation 
Shryock v. Assn. of United Fraternal Buyers, Inc. 
(Par Superior: Crier Pao tens nc, cee ee 1 303222 


Trading stamps issued on request not violation of Fair 
Trade Act 


Bristol-Myers Co. v. Lit Bros., Inc. (Pa. Sup. Ct.; 
| 6) ee are Aedes Na WERT 6S cl ek). EPLL 


NORTH CAROLINA 
Constitutionality of Fair Trade Act 
Eli Lilly & Co. v. L. S. Saunders (N. C. Sup. Ct.; 
Ek) Ree ee ry Fe ee es Garert he ae { 55,243 


WISCONSIN 
Constitutionality of exemption of cooperatives 
Weco Products Co. v. Reed Drug Co. (Wis. Sup. 
Ct. 3 1937) occ wegen te Sante, eed J 55,166 
Constitutionality of Fair Trade Act 


Weco Products Co. v. Reed Drug Co. (Wis. Sup. 
Ct.; 1937) 


State Fair Trade Act Cases 


Constitutionality of Fair Trade Act as to nonsigners 


Milwaukee Drug Co. v. Reed Drug Co. (Wis. Cir. 
Ct.; 1936) 


Bask SNe ars hak ok gut kw { 55,110 
Interstate character of sales 
Weco Products Co. v. Reed Drug Co. (Wis. Sup. 
ello) ) A ch gee og eee ee 55,166 


State purchases 
Opinion of Attorney General............... | 55,219 
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STATE UNFAIR PRACTICES ACT CASES 


CALIFORNIA 


Constitutionality of Unfair Practices Act 
People v. Kahn (Cal. Superior Ct., App. Dept.; 
1936) 


Constitutionality of Unfair Practices Act not affected 
by its price-fixing aspects — 
Wholesale Tobacco Dealers Bureau of So. Cal., 
Inc. v. National Candy and Tobacco Co. (Cal. 
Sup. Cty 9 1G38) \eeemete ek eee Ae ak { 55,191 


Intent to injure competitors and to lessen competition 
to be proved before injunction will issue 


Balzer y.-Calecs(Cal: Supy Ct. 711938) aaa) ae q 55,192 


IDAHO 


Variations in resale prices resulting from differences 
in cost prices 
Opinion of Attosney General = 2e50, Pie eS q 55,246 


KENTUCKY 


Price cutting in good faith to meet competition 
Kentucky Utilities Co. v. Commonwealth (Ky. 


Gi. OleA pps: 1938) mame. Gorn ee ee gen {0,147 
Purpose of sale determinative of legality 
OpintonofPAttorneyrGeneral ..f 05. wate 55,251 


Unfair Practices Act not retroactive 
Kentucky Utilities Co. v. Carlisle Ice Co. (Ky. C 
OlsA Dp; L9G9) oe 8k, + RTE RT * 55 298 


MINNESOTA 


Labor dispute based on employer’s price cutting 


Lichterman v. Laundry and Dry Cleaning Drivers 
Union Local No. 131 (Minn. Sup. Ct.; 1938).. § 55,201 


MONTANA 


Constitutionality of Unfair Practices Act 


Associated Merchants of Montana v. Ormesher 
MLICG5 08 sean POL reed RSS a | abe Re aetna er eee q 55,209 


Due process not violated by Unfair Practices Act 


Associated Merchants of Montana v. Ormesher 
(Mont. Sup. Ct.; 1939) Pa eet Fe 55,209 
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State Unfair Practices Act Cases 


NEBRASKA 


Constitutionality of Unfair Practices Act 


State ex rel. English v. Ruback (Neb. Sup. Ct.; 
1938) 


NEW JERSEY 
Constitutionality of Fair Sales Act 


State of N. J., on complaint of Lief, v. Packard- 
Bamberger & Co., Inc. (N. J. Sup. Ct.; 1939)... | 55,240 


Fair Sales Act an arbitrary and nonbeneficial restraint 
upon trade ‘ 


State of N. J., on complaint of Lief, v. Packard- 
Bamberger & Co., Inc. (N. J. Sup. Ct.; 1939)... § 55,240 


TENNESSEE 
Constitutionality of Unfair Sales Act 
Rust v. Griggs (Tenn. Sup. Ct.; 1938) .... . § 55,178 
Loss leaders as violation of Unfair Sales Act 
Rust v. Griggs (Tenn: SepsCt ; 1938)... & ssc, [ 55,178 


WISCONSIN 
Prices fixed are minimum, not maximum 
Opinion of Attorney General’ i. 5... < -.4) eee q 55,259 


WYOMING 


Constitutionality of Unfair Competition and Discrim- 
ination Act 


State v. Langley (Wyo. Sup. Ct.; 1938) ........ q 55,197 


“Cost” to be approximate cost determined by reason- 
able rules 


State v. Langley (Wyo. Sup. Ct.; 1938) ........ q 55,197 
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GENERAL TOPICAL INDEX 


for 
1932-1939 Trade Cases 


TEL 
Acquisition 
Hncontrol-“of theatres. 0) 2s ee 1 55,001 
. stock : 


. FTC jurisdiction .... q 55,046 
. lessening competition. 155, 035, 55,047 


. natural gas company ........ { 55,099 
PUDUSDOS@x 4 ona don. tp icnae Eee J 55,071 
“Acting in concert” 
me Gehine des A se oa eed .. $55,002 
Advertising 
. prices below cost........ 1 55,178, 55,251 
. restrictions on manufacturers 
. burdening of competitors and 
methods of collection ..... q 55,195 


Agreements 
. acceptance of payment for procure- 


ment of labor ...... $5,253 
“acting in concert” as (een p< q 55,002 
. allocating customers .........- q 55,169 


. appointment of sole railway carrier 


AEN GO ee oe a Ee q 55,026 
. brick setting machine license... {| 55,044 
BICODY Tig hitaetebciss .Syeyoc wat spake es J 55,205 
. curtailment of supply .......... q 55,055: 
. discrimination in prices ....... 7 55,055 
. distribution of markets ........ q 55,057 
PROLVISION Of tennitony 9... es ee 7 55,015 
. employment of union labor .... § 55,253 
. exclusive territories .......... 7 55,055 
. extending cross licenses ....... { 55,176 
. fixing automobile prices ........ q 55,051 
. fixing number of bricks to be manu- 
LACtUILEC ME TIEN coy 55,044 
; interference with production 320 e5;099 
“marginal contracts” in gasoline 
BEICES) git “eer ta eta ee aes q 55,023 
MAXIMUM discount sic! 0 ele: q 55,219 
. motion picture industry 
. refrain from competition ..§ 55,010 


. restrictions on exhibitors by dis- 


ETIDNLOESS ceed erd ase © bes 22458 4 55,205 
. pooling patent rights ......... q 55,176 
. prerequisite of conspiracy ...... q 55,205 
: prevention of establishment of radio 
CILCUIES ae es eee, q 55,082 
. price fixing of brushes ......... 1 55,169 
. provisions restricting patent 
Weetseesn motte were ae qT 55,182 


. radio patent cross licensing 
. enforcement of exclusive provi- 
sions enjoined ............ q 55,015 


Agreements—continued 
. repair of motion picture equipment 
q 55,036, 55,182 
. restriction on distributors of copy- 
righted films q 55,205 
. restriction on retailer by wholesaler 


Agricultural Adjustment Act 
pethect.of Shetinan NGt ene q 55,250 


Agricultural commodities 
. relation between Sherman Act and 
Agricultural Adjustment Act. . 55,250 


Agricultural cooperatives 
. relationship between Sherman Act 
and Capper-Volstead Act... . .§ 55,250 


Allocating customers, markets, territories 
. agreements enjoined ... .{ 55,002, 55,169 


. evidence in damage suit ........ q 55,057 
“Army and Navy” 


. misrepresentation ....... q 55,134, 55,144 
Attorney’s fees 

‘Udetetmination of....-...-.02+ 02 q 55,009 

;eliabilitystorse sco; co ee q 55,009 
“Authorized dealer” 

/“pricecontroliplan gormpeeeee: ae: q 55,113 
Automobile ignition system 

) misrepresentation ¢....5.. sine q 55,090 


Automobile industry 
. jurisdiction of courts 


_ tying contract as monopoly. . .f 55,138 

Aviation school 

. misrepresentation ..§ 55,089 

pay yee 

Basing point 

S.Pricenixing el eee Men q 55,002 
Bath salts 

. misrepresentation q 55,075 
Bid depository 

. participation prohibited ....... q 55,253 


Bidding 
_ interference prohibited . .J 55,256, 55, Brose 


Bill of complaint 


_ employment of nonunion labor a 
hindrance of interstate com- 
METCCOM Te ae woe ltoo es 


BIL 
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Bill of discovery 
hdamacetsuitaes asa q 55,065, 55,163 


. ability of defendant to control 


prices 2 EE Ee q 55,027 
. maintainable in treble damage suit 
oy. CRA ee ee Nc 55,065 
Block eorne 


. legality under Federal Trade Com- 
MissionwACh .e. es eee q 55,003 


. motion picture distributors ..... q 55,001 
. not unfair method of competition 
55,003 


55,001 


Brokerage commissions 
. accepting 
. services not performed 2 


Bureau of Standards 


. recommendations advisory .....f 55,041 

. use of term “Castile” to describe 
SOA. HOME. Se Pe, OE: { 55,004 

tie 5 Nets 
California Fair Trade Act 

. constitutionality ..§ 55,100, 55,101, 55,108 

PReconomice policy. sate q 55,100 

J IPUTPOSE. We dha eee es ot Montes q 55,100 


California Unfair Practices Act 
. constitutionality ..§ 55,133, 55,142, 55,191 


. price discrimination prohibition. .. {55,191 
validity Ofseac= wae eee q 55,191 

Capper-Volstead Act 

mretrectaof Shen aneActe at nae q 55,250 
Carpeting (Wilton) 

memisnepresentationm see ee q 55,045 
Castile soap 

Mm IniSLepnesenta ton man ete) age q 55,004 


Cease and desist orders—see “Federal 
Trade Commission” 


Cigars 

. misrepresentation ...... { 55,235, 55,238, 
48 

Clayton Antitrust Act 

. Maintenance of action contrary to 


State statutes =... 2.) eee 7 55,019 
“Clean hands doctrine” 
. application in damage suit ..... 1 55,200 


. guilt of plaintiff at time of action 


Ths gt eae Se ee es { 55,200 
Clearances 
wCONSDinacysto.establishwae ae 7 55,010 
pautiredsonable Aasifitove oe core) q 55,001 
me ZOnINE practicese ss... ae een (95058 
Coal 
» misrepresentationsy. a4. seen ee J 55,086 


Commissions—see “Brokerage commis- 
sions” 


BIL 


e 


General Topical Index 


Common carriers 


. applicability of antitrust laws. ... 55,103 
. injunction suit 
. jurisdiction of district court... 55,122 
Complaints 
. collusion in marketing oil “as certain 
grade” 
. dismissal based on failure to aver 
Combinations ee { 55,032 
. misrepresentation of medicinal prod- 
WCE ni. seen oe ee q 55,021 
Connally Oil Control Act 
Weconstitutionality eee eee q 55,109 


Consent decrees... .f 55,001, 55,002, 55,015, 
55,018, 55, 054, SS. 055, 55,099, 55,115, 

55, 169, 55, 195, 55, 234, 55, 244, i), xt 

&S, 256, 55 257, 55; "258. 


. dissolution of decree .......... 5,220 
. intervention denied ............ { 55,028 
. modification 
. activities under NRA Petroleum 
Code not enjoined . DEL S5:038 
. denied pending adoption of NRA 
COdET INTIAL Be BOWS q 55,037 
. issues reserved for trial ...... 1:55; 082 


. jurisdiction of state court over 
United States as defendant. .{ 55,020 
. necessary showing for .......{[ 55,005 

. NRA Code for tanning industry 
- pending 55,037 

. operation under Iron and Steel 
Code permitted . J 55,040: 

. Operation under Petroleum Code 
permitted q 55,038 

. reversed in absence of new condi- 
tions working hardship ....§ 55,005 


Conspiracies 
. discriminatory practices as violation 
of antitrust laws q 55,103 
. evidence 
. failure to call defendants’ officers 
QSBWALNeSSES ee eee q 55,205 
Pee Datticipationaes peat eae { 55,131 
. guilt of participants 
. time and extent of participation 
as factors*ass <2. oe eee i 
. interference with interstate com- 
merce as evidence of ........ q 55,119 
. interstate interference with employ- 


ment of labor 55,067 


. labor unions 

. closed shop as interference with 
interstate commerce ....... q 55,147 

. guilt of association for action of 
officers, ©. St4oe.. pete aot { 55,198 

. members 

. convictions established by evi- 
dence 
. liability of participants. 


55,2 
. 55,009, 55, 138 


. misrepresentation of product . ess 032 
. monopolization of commerce 
F ee degrees oregitlt rs ean rete q 55,154 
. monopoly 
. acts and confederation as proof 
eigatenles sos: RS. Ae 55,091 


General Topical Index 


Conspiracies—continued 
. motion picture exhibitors 


«secondary boycott’: “2 T).. :. { 55,173 
. motion picture industry 

- . exclusive distribution :. ©. °. 955,132 
. patent licensing 

Prereineans used ieiets of ee oie. T 55,176 
DOOM] patemtse: ani yea ane Slo o52 
Fa DULDOSELE eRe ASTOIE Sie s. { 55,107 


. restraint of interstate commerce 
. prosecution before completion of 


PULDOSeCe ee oe ee 7 55,013 
Mesalesabelow cost)... aaa ene 7 55,059 
. trademark registration ......... { 55,062 
Palintalm practices i.e. an... fT 55,059 

Constitutionality 
. California Fair Trade Act. .. $55,100, 


55,101, 55,108, 55,142 
. California Unfair Practices Act 
eet ES J 55,133,55,191 


. Connally Oil Control Act 
Pelilonidavbair Drade Act))..).. 7 55,217 


. Illinois Fair Trade Act . q 55,141 
. Kentucky Unfair Practices Act {55,177 
. Maryland Fair Trade Act..... § 55,232 
. Montana Unfair Practices Act {55,209 
. National Industrial Recovery Act 
ean 2e.. Peeree Akt beee q 55,072 
Nebraska Unfair Practices Act { 55,193 
New Jersey Fair Trade Act... {55,159 


New York Fair Trade Act 
7 55,088, 55,111, 55,155 
North Carolina Fair Trade Act { 55,243 
Robinson-Patman Act. ...... 455,212 
. Tennessee Unfair Sales Act... § 55,178 
. Wheeler-Lea Amendment ..... 


. Wyoming Unfair Competition and 


Discrimination Act .. 55,197 
Contempt 
. action of subsidiary q 55,039 


. Federal Trade Commission order 
. . nature of proceedings ........ qT 55,174 
. Government decree 


Ree DUNISHIMent {Or ota. q 55,149 
_ grand jury 
. refusal of witness to take oath of 
SCCLECV See a ae q 55,254 


. limitation of court to punish... .{ 55,167 


mELIvintetorjubyetiiall eases ss) q 55,167 
Contracts 
. advertising 

combination tates, 52,4: eames: 1 55,064 


. attempt to acquire by acts of vio- 


TEN CCMNeT rte he crite cs q 55,119 
. exclusive sales of foreign patented 
DLOdUctst er ESNet Ae eI 55,139 


. manufacturing 
. relation to interstate commerce 


Ly SPE ae eran an eae? {| 55,166 


. used as evidence in damage suit 
q 55,057 


SAMNG Ww lehetere els 686 ee) 6 6.58 5 ee ss 8 lab 8 
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Copyrights 
- motion picture films 
. fixing of admission prices... .] 55,205 


Corn products 
. consent decree 


Sn eee ee: f} 55,002 


“Cornering the market” 
. restraint of interstate commerce. . 


5 pe Oe TR EI orc iy: 7 55,199 
Corporate name 
mimisrepresentation..-....——. aa ee 7 55,189 
Correspondence courses 
. governinent affiliation .......... q 55,10: 
. misrepresentation ....... { 55,079, 55,102 
Cost 


. sales below 


55,246, 55,251, 55,259 


Criminal actions—see “Indictments” 


ae 5) a 
Damage suits 
. admission of evidence of monopoly 


fee eal 55,057 
. advertising monopoly 
. loss of business as evidence. . .f[ 55,158 


. allegations 


Scatisesstorsactionseeen. aeteee 55,127 
. exceptions to prohibitions ....f 55,017 
. punitive damages .. Tee OOS Lee, 
. submission of evidence to jury... 
ae oe PNR et rin «hes mee Se J 55,247 


. breach of contract 
. fraudulent representations to pur- 
chasers q 55,24) 


. causes for action, number of... 
_ character and extent of injury... § 55,091 
. conspiracy J 55,030 
. . defamation of character 
. interference with performance of 
contracts 
. basis for actionable slander of 
title or injunctive relief... . 55,216 


. parties defendant 


_ unincorporated association and 
Nem ber lee WE St en bene J 55,019 
Mm paUper SaSUite ere ae q 55,049 
raprice-CONttOle ooo. third ne q 55,027 
. recovery, limitations on ........ 5,200 


_ related common law suit ....... { 55,030 
- Sherman Antitrust Act claim... 55,058 
specific violation as requirement. . {| 55,116 

_ survival of action after death of 
injured party q 55,081, 55,147 

- unliquidated and speculative causes 
My} etatute of limitations ......... (| Sa) 
' where cause of action accrues. .f[ 55,188 


Dental plates ; 
_ misrepresentation 


q 55,126 


“Direct from factory” 
. misrepresentation 


1 55,031 
DIR 


792 General Topical Index 
Discriminatory practices—see also Fair trade—continued 
“Price discrimination” . “fair and open competition”. .... q 55,141 
. applicability of antitrust laws to » injunctions) risen 55,143, 55,150 
common. carriers! <2... ee 55,103 : legality of BOSE nee by pene . 55,251 
: 0 . nonsigner’s knowledge o seat ie nen 
Barony decree: ..s5htars-astt pal {| 55,220 by defendant ........ 222, 55,237 
. corn derivatives institute ....... {| 55,002 - ownership of pears ete 186 
iPaales: ageney. >< .cewel sd oso 755,234 “) (Ot 22 asa rigat “bese seme ehities Oe , 
“Diversity of citizenship” . State PUrchases i505 ciccbmi te *biclas q 55,219 
GHediction GF courtin daeieee bale » tradingustampsie aL Steere q 55,227 
J fp ae a3 CoS Reni a aes S 1 55.024 pivalidity,or contract sn re eee 1 55, 186 
False advertising 
Shia Mi proofsof injunyaeraaee eee ee q 55,168 
Electrical device _ 155,168 Federal Trade Commission 
Whines. Gr vse ea st ean cde , . authority in intrastate commerce. pee 
mination OF Fetal SAlCS is) wale | OR) ARR. ee ae ee ee eee 
. agreements ...............+--- q 55,055 déndh b Aa AGheterder uJ 
Encyclopedias _ . affrmance distinguished from en- 
. Misrepresentation ............. { 55,170 for cenient ek ee ee, q 55,175 
Evidence . appeal, supplemental transcript. . 
. acquisition of stock to lessen compe. ge} S02 Fee ae le ne q5 55, 226 
HITIOH Ge escc ns anes Fe hee en 0. . corporate instrumentality used to  - 
. actions of defendant prior and sub- violate i Ate sero hoe Pee ,039 
sequent to inquiry ........... 1 55,057 . discontinued practices ........ q 55,079 
. admissible in damage suit ......[ 55,057 . transcript of record .......... q 55,218 


. breach of agreement 
. manufacturer prompted by action 
of ‘distributor Sere Le 
. defrauding customs and United States 
. improper where defendants are 
individuals 55,065 
. existence of conspiracy at common 
law) ineatittystit’ eae 55,030 
. illegal use of corporation’s funds. 


1 55,014 
Sage 55,118, 55,137, 55,168, 55,192 


. injury 
- loss of business due to re-zoning.. 

FO ST Te ee if 55,058 
. opinion of higher court read... .] 55,084 


. public interest in misleading trade 


HAM Ot rhe: Wee CEE q 55,022 
. reason for business failure ...... q 55,084 
wuself incriminationeg. 2.45 ance 5,081 


. sufficiency of proof in jury case.. 
: ; q 55,104 
. temporary price lowering to elimi- 


nate competition ............ ,005 

PAValue. Ofeplant 0 ven eer ¥ 55,084 
Exclusive dealing 

-palesragency. eee nit 1 55,025, 55,026 

. sales to specified persons ....... 7 55,036 
Exclusive sales agency 

. proof to establish violation. ..... { 55,025 
Exclusive sales contract 

. evidence of price competition. . .f 55,146 

2 ;patented products)... ween ee q 55,139 
Exclusive territories 

. agreements ................ .. 55,055 

mai eS 

Fair trade 


; bo amare? re of state laws... 55,100, 
108, 55,110, 55, 111, 55, 141, 

55) 142, 55, 155, 55, 159, 55, 166, 

55,217, 55,232, 55,243 


DIS 


. . unfair practices discontinued. .] 55, 223 
- Circuit Court of Appeals review 
. modification of and compliance 
with Commission orders .. .f[ 55,098 
. Commissioner 
. removal from office by President 


BOOS aa eee ee en Hl 
. disclosure of information 
. . extent of power to compel... .{/55,151 
. enforcement of order in court of 


appeals 
2 a FECOPE yt aimeicics: cont Se + mente i 
. evidence binding in courts ...... q 55,075 
. power to order distribution of prop- 
erty after merger ............ 1 55, 
public hearing. . /¢32 es, WANs { 55,021 


. review of cease and desist order 
. cessation of business, effect on 


ne ce teca cs Senet ROO { 55,213 
Federal Trade Commission Act 
constitutionality of Wheeler-Lea 
Amendment®.2. 2s. his seamen q 55,239 
. effect of Wheeler-Lea Amendment 
on power of Commission ..... { 55,229 
. extent of application .......... 7 55,224 
. investigatory power 
. . companies subject to......... 1 55,012 
. requirements for jurisdiction of 
proceeding under ............ q 55,008 
Florida Fair Trade Act 
Piconstitutionalityanco eae 4 55,217 
Flour 
. Misrepresentation ............. { 55,022 
Food 
. manufacturers and distributors 
. “packers consent decree”..... q 55,005 


General Topical Index 


a, pe 
Hair dye 
. Misrepresentation ............. { 55,068 
Holding company 
. activities held to be interstate com- 
WMETCEL 2h. Fe ee LO 55,012 


. subject to investigation of Federal 
Trade Commission 55,012 


“Hot oil” act—see “Connally Oil Con- 
trol Act” 


—l— 


Illinois Fair Trade Act 
PCONStILUtONality f..y.20.4. on. 4 0ee 7 55,141 | 
. denial of due process........... 7 55,141 
. equal protection of the laws..... q 55,141 
. “fair and open competition”. .... q 55,141 
. power to dispose of other’s property 
:: SRP) ORE ALES FU dere hts oa. q 55,141 
epowersto fx: pricesitii.. econ q 55,141 
price fixing” \s 77, Sieh Teak oe q 55,141 


. restriction upon sale of trademarked 
Commodity.) coe ee ee q 55,1 


Indictments 
. allegation of conspiracy 

. effect of Agricultural Adjustment 

FACT A ft Sea |. TEES q 55,250 

. jury trial 

. prejudicial error 
. remove for trial 

. appeal from habeas corpus pro- 


Mele ae teers ale q 55,154 


ceeding ye)”. Se eney Re q 55,194 
Injunction 
. attempt to prevent distribution of 
Sicofel oe eng 5 SOD Cee ee ee ee. 4 
. liability of persons not parties to. . 
5 Aare oer nome BVT: 9 ests fed 7 55,050 
Interrogatories 
. cost or burden of preparing answers 
Y pointe wages Ne ee q 55,210 
. evidence of fraud and conspiracy to 
defraud 
. individual as defendant ...... 1 55,065 


. use of propounded competent and 


material answers ............ 55,210 
Interstate commerce 
Pacts constituting ©.<.<.,.... On T 55,091. 
. control of subsidiary companies.... 
PERSIE TITS. SERIES AST. q 55,012 
. designation of area of transaction. . 
I 8k SSS HA REN 5,091 
. practices connected with ....... q 55,085 


. sale of correspondence courses. .f[ 55,079 


Interstate Commerce Commission 
. acquisitions of control.......... q 55,016 
. extent of authority 


Intervention 
. consent decree 
. . divestiture and distribution of shares 
of stock q 55,028 
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Intrastate commerce 
. activities enjoined to protect inter- 


state;commerce:.4 7 55,043 

Ironized yeast 
. Misrepresentation .............. q 55,076 

oa J —, 
Jewelry 

. misrepresentation .....<....... 7 55,073, 
55,128, 55,184 
. method of manufacturing ..... q 55,129 


Judgments—see also “Consent decrees” 
. appeals for remanded causes 
. applicability of prohibitive statute 


CEE Se SRO ee ,203 
= attorney's feestre Fie25 02 ao { 55,009 
. Circuit Court of Appeals 

. . Supreme Court’s opinion, effect of 
SERS TAT oP eae ist tht $988] q 55,140 
. dismissal without prejudice..... q 55,117 
. dissolution of corporations...... 1 55,256, 
55,258 

. effect of decree in different district 
Peer O04, SARS: be oat, 55,171 

. findings of fact and conclusion of 
law? 2 Satie Me ek Se Ste q 55,179 
»dorteitureof charter .....9tb eae q 55,257 


. false representation 
. individual as separate respondent 
from corporation q 55,185 
. intervention in consent decree. ..{ 55,028 
. modification 
Sh eee { 55,020 


. . Mecessary parties 
. removal for trial 
. appeal from habeas corpus pro- 


ceedings terminated ....... q 55,202 
Jurisdiction 
allegations) 7.0.--.-. nee q 55,024 


. Circuit Court of Appeals 


_ residence in district where suit 


broughteecssce: e701 sae q 55,027 
. district court 
. characteristics of business..... q 55,135 


. place where business transacted 


§ 55,124, 55,127 


. Federal courts . 
. determination of Federal Antitrust 
statutes , 55,182 
_. sufficiency of bill of complaint. .] 55,029 
. modification of consent decree en- 
tered in different jurisdiction. {J 55,020 


. state courts as opposed to Eee SaemD 


. United States Supreme Court | 
_ state court ruling in an antitrust 


deferse.... QyAssseunac pene d 
2K 
Kentucky Unfair Practices Act 
. constitutionality .........--..-. 1 55,177 
_ contract executed prior to effective 
date ee be ee eos ,228 


KEN 
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i 
Labor unions 
. action to prevent price reductions 
. protection of commission workers 
Bt Min ccketts ate Se ee ee q 55,201 
. closed shop contract 
. legality of higher wage demand for 
local and non-local employees 
RC ee UES a Ne eee Boro 
. conspiracy to effect a strike 
. evidence as basis for conviction 
55,204 
. conspiracy to interfere with employ- 
ment of nonunion labor....... q 55,067 
. conspiracy to interfere with inter- 
state commerce 55,147 
. action of officers without authority 
OfsassOciations a mers liner 55,198 
. employment of union labor 
. . effect on interstate commerce. .f 55,029 
. intrastate interference with distribu- 


fronmandon tices mance eee T 55,043 
. picketing to compel adoption of closed 
shop 
. sufficiency of evidence for injunc- 
tO twits yx Sheetal Aas < ae q 55,236 
. service on local as service on inter- 
national 2.08 . sae eet OS ee ,136 
. use of force, threats, violence or in- 
jury prohibited .............. 55,244 
Leasing contracts 
. conditional restriction .......... q 55,112 
Lotteries 
Catidy> (Ay. 2. Sos q 55,123, 55,224 
Sarrangced. .</. ea eae ee 155, 
MEachance ee vert. sy ee gee 1 See 
; colored’ centers... .... oun e559) 
. gaming devices ....... q 55,120, 55, 183 
Pe rgiitesenterprise: =e... eee { 55.1 
mepacking methods eee { 55,239 
. . price inside wrapper ......... q 55,042 
. prize or draw packages....... 1 55,077, 
55,105 
. punch board .......... 7 55,121, 55,148, 
55,207, 55,223 
. hosiery 
eDUNChie Carden 4 hr, ae q 55,165 


Ae 
Magazine publishers 


. resale of second-hand copies... . 55,130 
Mahogany (Philippine) 

. misrepresentation ....... { 55,006, 55,011 
“Marginal contracts” 

. price fixing agreement .........55,023 
Maryland Fair Trade Act 

pconstitutionality, sya n eee T 55,232 
Medicinal products 

. misrepresentation ....... 7 55,087, 55,094, 

55 ,095, 55, 233 

“Milling” company : 

. misrepresentation ....... 7 55,022, 55,164 


LAB 
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Mineral water 

. misrepresentation .............. q 55,245 
Mirrors (copper-backed) 

. misrepresentation .............. 1 55,083 
Misrepresentation 


. abandonment for correction 
. descriptive terms added to corpo- 


ratelnamesl:< aioe eee q 55,189 
. “Army and Navy” stores ....... q 55,134 
. automobile ignition system ..... q 55,090: 
aviation SCHOOls sere eee q 55,089 
. bath@saltsea scat ar ae ene q 55,075 
ncanpeting” (Wilton) see eee q 55,045 
wiCastileySoap ai... dye eeeee Cee q 55,0! 
CigarSwek. woes q 55,235, 55,238, 55,248 
sf COaD wens, hos, aa ee ee ore ee : 
FECOrpotatesnatmems ee seer q 55,189 
. correspondence courses ......... 1 55, 102 
. correspondence schools 
. . government affiliation ........ q 55,079 
dental =plates” mou aasscr See ce q 55,126 
= adinect from factOnyas c= eee 7 55,031 
. electrical sdevice ray eee { 55,168 
4g encyclopediasie.....- eee 7 55,170 
SS AOUT 2 ee Re Oe q 55,022 
) Nair dye: <..n5 oc. sccsn eee eee So 
» Ironized -yeastass epee a ee q 55,076 
. jewelry mia. fenne q 55,073, 55,128, 55, 184 


. mahogany (Philippine) . 4 55,0 011 
. medicinal product 075, 55,087, 

55,094, 55,095, 55,215, 55, 233, 55, 245 
_ method of manufacturing ‘jewelry. 


Se eee Oy Wee eS le { 55,129 
Smilling’ Company . 1. Greee q 55,022 
ay MIT Sie oc. Spee en eee ee ae { 55,164 
+ mineraliawateric.. ee ee { 55,245 
. mirrors, “copper-backed” ....... 7 55,083 
Dalit tapas Got avorias A ORO oer 1 55,039 
« PeTlUMe ges sys oe. eee 1 ee { 55,196 
mpine (California) eerie ce ee q 55,041 
S EpInUs, pondecosayaae ee eee q 55,041 
. publishing company ............ 1 Hee 
. self-risings hours): 47.000 oe oe 1 55,0. 
PeSilvetwateeq. cee q 55,153, 55, 160 
. Sparkipligs) 4 .Wus.ascn. ea eee 1 55,1 
. therapeutic products ........... 1 55,215 
trade. namely eee 2 eee { 55,022 
«trade status = eee T 55,031 
. use of “Army and Navy” in corpo- 
ratesnaines.. + scene eee q 55,144 
Monopolies 
. CONSPInacyaenigs: aaa oe ees q 55,154 
. offense separate from accomplished 
monopoly, elehe eee { 55,221 


. success as element in charge. .{ 55,066 
“cornering the market” 
. current of interstate commerce 


aitectédie ey on ee ,199 
. degree of control =..45.. 2.4.5) 1 55,064 
. evidence 


. activities prior to allegations of 


®e Ecombinationsuss sere 55,210 
= extent.) e606 Pence aa eee q 55,114 
. NEWS Wa@eNncyiynitotn ban erties T 55,033 


. purchase of stock and property. .{[ 55, 014 
. reduction in bus fares as evidence. .J 55,061 
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pee econ nusd Patents 
=eSize-as offense ie. et 7 55,005 . infrin taSUitneee 
. trademark as evidence ......... 1 55,062 Se \ourae Se eae S 1.35,034 
mecvinioacontractSman Gees =.) 6 455,112 | Perfume 
eUtiair practices’... /.0. 5. 2-107. .: 155,056 | - muisrepresentation .............. ] 55,196 
Montana Unfair Practices Act Pine (California) 
MeCONstittitionality =r ee q 55,209 . Misrepresentation .............. 7 55,041 
Motion picture industry “Pinus ” 
ponderosa 
. acquisition of booking control. . .f 55,001 i i 
Milcckihoolian 135 5001, 8$°003 m= mistepresentationu. ee. eee q 55,041 
Peclearancess eno. 1 55,001, 55,058 | Poultry 
peciscrimitiation osm. n... 5 yc 755,018 | . interference with interstate com- 
. first run pictures, unreasonable leas- MErCe™ bs. 1.0. GRA, dee sere 55,043 
tng OL Met ee nt er ee ,001 Pri t 
Soa aes ice agreements 
. restrictions on exhibitors ....... 1 55,097 . price leadership as evidence of. . 55,023 
Price cutting 
—N— . evidence of prior to prohibitive law 
iy. a - OMINT. SAP OOD En ea Nos en soso eae 55177 
National Industrial Recovery Act ; 
eocdidusnalite 155,072 meeting competitive prices ..... T5577 
. Sherman Act violations, effect on Price discrimination 
oop eae Ni aan 4 a 067 Die Saks a St Ne Ae 
Neniasia Unfair Practiceataet . difference in grade and quality. .{[ 55,053 
Peconstitutionalitya os, cae q 55,193 3 eres Petals’ “ote stuanhty 
New Jersey Fair Sales Act . authority of FTC to order discon- 
constitutionalityse- an. cence: 1 55,240 tintiancel: Ofanery erent 55,206 
New Jersey Fair Trade Act ; gipcoutinuance of Pace to Robinson- 
eECONSHLULIONAlity fossa oot 7 55,159 eoee Paapieesueaepir gra Cau 
News of Appealse tae ene ee 7 55,181 
. dissemination of F . interstate commerce ........... 7 55,069 
. limitations held to be protective . justification of practices........ { 55,127 
MCAS UT CS Rye en ¥ 55,033 . parties indirectly affected.......{55, 052 
New York Fair Trade Act . refusal to quote 
. constitutionality ..f 55,088, 55,111, 55,155 . Status of dealer in interstate 2 come 230 
North Carolina Fair Trade Act Se, Pale i ae { ene 
 constitutionality=<. 88. >. 1S. 9155243 || Weasel VICCS: 35) CORUNO CL Se hee, wee eed 
. specially made product similar to 
Standard prodticth s= sen 55,053 
apes Price fixing 
Le . agreements enjoined ........... q 55,169 
Package sales of securities _ basing point system ............ q 55,002 
MECOMPlanteyes oo ee on he ..7 55,019 — combination 
“Packers” consent decree _ injury to public as basis for FTC 
. food manufacturers and distributors order .........-. a ies 55,211 
» bldic aenca  eae ee SN og 005 . conspiracy to establish minimum 
_ modification nee 3 prpmnne by jury... ee 300 
Bctenged condition. -..”... 193,005 || “>, existence determined ‘by quty,>4 
Paint . motion picture tna 155,179 
4 ; . presentation of films.......... ; 
. misrepresentation .............. 1 55,039 _ resale price seat Behe es Me ett 
x 5 Site idence of monopoly........ 
Patent licensing ye 51 
. authorized dealer plan ........... q 55,113 Sttade-inkwalite of (carsea Fe e587 oot 
. conspiracy to monopolize Price reductions 
legality of means used........ 7 55,176 _ dispute between employer and em- 
. exclusive provisions ........... 7 55,015 ployees Fictrcn. Le q 55,201 
Patent license agreements Publishing company 
Peinice Testrictions = 15... ose ee 1 55,044 /"misrepresentation ..2..-.-..--- q 55,252 


. production restriction 
. refusal to issue licenses 
. resale price restriction. 

. restrictions on purchasers 


oY sae 955,152 
1 55,106, 55,113 
{55,187 


Puerto Rican Antitrust Act 
. relation to Section 3 i the Sherman 
Ache se ee ee Ay Sone72 


PUE 
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en ee 
Railroad industry 
. acquisition of stock and control of 
another railroad 
. authorized by Interstate Commerce 


Commission’ 22) 4.4.0 oe q 55,016 
Refusal to sell 
. retail price maintenance ........ 1 55,080 


Resale price maintenance—see also “Fair 
trade” 
. selling below fixed price keces tga q 55,060 


Robinson-Patman Act 
. brokerage fee payments 
_ validity of prohibitive provision 


peas tReet its cht MBecnats ae q 55,242 
constitutionality ............... sf 55,212 
Robinson-Patman Price Discrimination 
Act 
. Government purchases. . .f[ 55,145, 55,156 
Bistatespurchaseser 4s. q 55,156, 55,157 


Runs in clearances—see “Clearances” 


te 
Sales below cost 
. prohibition within state’s police power 


RETO IE SEAL EO TET AS q 55,178 
. proof of injury in damage suit. . .f 55, 192 
. Standard for basing prices...... 1 55,259 
Self-rising flour 
si misrepresentation. |.... ©... q 55,022 
Sentences 
. under separate sections of Sherman 
‘Act ihr tana. ol cohel. q 55,154, 55,221 
Services 


“trade” under Sherman Act..... 1 55,007 


Sherman Antitrust Act 
. conspiracy and monopoly separate 
offenses q 55,154, 55,221 
fm gOod mtentions aaa aes q 55,025 
; eee under National Recovery 
t 


mie nasa ew) ale 1) wile tes (oe Heligtuitn vel ottalve? ta 


, 


. Maintenance of action contrary to 
state statutes { 55,019 
. relation to Agricultural Adjustment 


Arc tap ey Aine taka ane ee q 55,250 
. scope of prohibitions........... 1 55 025 
. scope of regulation in District of 

Columbia via. tis beaten 1 55,007 
. size of monopoly an issue....... q 55,005 


. trade or commerce 


. any part of classes of things. . .§ 55,064 
sRanvepantsOl leone. ere meee 55,064 
Silverware 
. misrepresentation ....... 7 55,153, 55,190 
Spark plugs 
. misrepresentation ............. 7 55,160 


State fair trade acts—see under name of 
state 


State unfair practices acts—see under 
name of state 


RAI 


Statute of limitati 
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ons 
stot 7 55,063, 55,135, 55,162, 
55,188, 55,225 


. when statute begins to run...... 1 55,063 


Summons ; 
. persons residing outside district. . .{[ 55,127 
. service on local as service on inter- 


. applicability 


national’ |... |. Masten ee 55,136 
—_T— 

Tennessee Unfair Sales Act 

PT COnStitutionality nee 1 55,178 
Testimonial advertising 

s patdifor Ges ioe Ral eee 7 55,008 

JotnSOlicited ees, Sudo on See 7 55,068 
Therapeutic products 

. misrepresentation .............. 7 55,215 
“Trade” 

sy COLNE said ey Ut Reh eon ee q 55,007 


Trade associations 
. activities to prevent style piracy. .f 55,161 
. circulation of future price announce- 


ments?) ...35 20 eee Sa ee 55,107 
. discrimination against nonmembers 
Peart Oe Gel a, htt eee DOLeOS 
. discriminatory practices and restric- 
TONS at ahes ak eee ee ee q 55,115 
. procurement of labor for nonmem- 
Drs: obec sass oe { 55,253 
.. purposels? 3)... bs. esy, Eee q 55,107 
Trademark 
s, Misrepresentatiog Th". noe es q 55,022 
: registration not a furtherance of con-* 
SPiIPacyeac.choett est eoen 55,062 
. right of Federal Trade Commission 
changes sy Ge) casrrecsie see { 55,022 


“Transacting business” 
. compared to term “doing business” 
55,124 


“Damage 


Treble damage suits—see 
suits” 


Tying contracts 
. cards for use with tabulating ma- 


CHINES. ce a eee ase es eee 55,112 
. paint for use with graining slates 
gt re aE ate 2 it ee yc 55,114 
. repair parts 
“atittomobiles:cts 14. eee { 55,138 
. motionepicture. 4... 4.5... 020k q 55,182 
. soundshlmeinee.,...5. eee 1 55,036 


a jE 


Unincorporated association 
. joined as defendant with individual 
sem bers tots 5 aware Sat emus q 55,019 
Unions—see “Labor unions” 


United States 
. defendant in injunction suit..... 1 55,020 


General Topical Index 


et fo 
Venue 
. transacting business defined..... q 55,188 


as + as 


Wheeler-Lea Amendment 
e_constitutionality: =... --...0505 { 55,239 
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Whiskey 
. “subject of commerce” under fair 
trade “actS easce ne ee 55,186: 
Wisconsin Fair Trade Act 
. constitutionality ........ 1 55,110, 55,166 
. cooperatives, constitutionality of ex- 
€MPtiOnia- sees eee ee 55,166 


Wyoming Unfair Competition and Dis- 
crimination Act 
yconstitutionality —..9-.-<.ceese 1 55,197 
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